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CHAPTER  XXXV. 

GUARDIANS.  IDIOTS,  MINORS,  NEXT  FRIENDS. 

Article  1. 

Sect.  1.  General  Principles.  Our  guardians  in  the  Uoited 
States  are,  1.  by  common  law,  2,  hy  statutes  passed  by  our 
legislatures.  The  guardian  is  one  who  has  the  care  and  man- 
agement of  iheperson^  or  estate^  or  both^  of  his  ward,  whether 
idiot,  minor,  non  compos,  spendthrift,  or  other :  and  every 
guardianship  is  a  mere  personal  trust,  and  so  not  assignable, 
or  transmissible.  Our  guardianship  seems  to  include  the 
tutelage  and  curation  of  the  Roman  law ;  by  It  minutely  and 
carefully  regulated,  viewed  as  public  trusts,  persons  not 
legally  excused  were  obliged  to  perform,  and  so  important, 
that  if  a  tutor  or  curator  was  removed  from  his  office  for 
fraud,  he  become  tn/amouf.  Jus.  Inat.  lib.  1.  tit.  13  to  26. 
Dig.  26,  Slc. 

Guardianships,  on  our  statutes,  depend  on  the  terms  of 
them,  as  stated  in  future  pages ;  but  our  guardianships  at 
coqamon  Ih  w,  depend,  partly,  on  that  law,  but  in  almost  every 
case,  are  effected,  more  or  less,  by  our  statutes  respecting 

Siiardianships  or  respecting  estates.  We  can  have  no  guar- 
ianship  m  chivalry  \  because  our  laws  as  to  estates,  &c» 
fully  exclude  it.  So,  generally,  in  the  United  States,  we 
have  no  guardianship  in  soco^e^  on  the  strict  principles  of  the 
common  law.  This,  by  that  law  exists,  when  socage  lands 
descend  to  a  minor  under  fourteen  years  of  age,  and  at  that 
age  ceases;  the  guardian  in  socage  is  fiext  of  kin  in  blood  to 
ike  minor  heir^  but  one  who,  by  no  possibility,  ever  can  in- 
herit him.    In  the  barbarous  ages  the  law  would  not  trust 
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Ch.  35.    the  minor  heir  to  any  one  who  could  inherit  bis  estate,  at  his 

Art.  1*    death  or  afterwards,  for  fear  he  would  destroy  his  ward, 

v^^''•"^^   this  heir,  to  inherit  his  estate ;  and  as  he  could  never  inhe- 

Domer^fl       rit  the  heir,  this  law  made  no  diiference  as  to  the  whole  or 

2^r W.  263.  ^^^^  blood ;  and  it  preferred  males  to  females,  other  things 

Co.*  u'sT,  '  being  equal;  and  the  brother  who  first  got  possession  of  the 

88  person  of  the  heir  and  ward ;  and  tbia  guardianship  in  so* 

Jul  f^'    ^^^*  ^^^  ^*  ^*^'"  ^^  ^^^  ward's  person  as  of  his  estate:  but 

Lib.  1.  Tit.  ^be  civil  law  appointed  the  next  heir  to  be  guardian;  this 

13  Tit.  14.'  the  common  law  said  was  committtre  ovtm  htfo^  so  was  So- 

<^p.  Just.   ion*s  law.    This  guardian  in  socage  was  aUowe<l  his  rea- 

^*  aonable  expenses  as  to  his  ward's  person  and  estate,  who  at 

fourteen  had  his  account  settled,  ^nd  then  might  enter  and 

A  ^ardian   ^^^  ^^'^^  guardian. 

to  amiDor  This  next  of  bloody  who  by  no  possibility  tmn  inherit  his  ward, 
\uxdy  14  can  be  found  in  the  United  States  but  in  two  cases:  1.  Of 
2^'^^uDlesB^  e5/a/c#  tail  so  limited  in  special  cases,  as  not  to  decend  to  the 
removed,  or  next  of  kin  in  blood  to  the  ward.  S«  Where  some  State  aia- 
another  is  tute  limits  the  fee  simple  to  descend  in  like  manner:  aa  by 
Kipb'"*286  ^^^^  statute  in  New  York,  which  enacts  the  estate  shall  go  to 
May^o.  *  the  brothers  and  sisters  of  the  deceased  of  the  blood  of  the 
Webb.      •  person /rom  whom  if  came. 

And  if  the  No  guardian  is  bound  to  support,  at  his  own  expense,  his 
?a>ntMict*  ward,  except  where  a  father  of  sufficient  ability  is  guardian 
with  the  to  his  minor  children  ;  but  the  liability  of  a  father  guardian 
guardian'e  to  support,  at  his  own  expense,  bis  minor  children,  expen* 
WndsUe*^    sively,  or  to  educate  them   at  college,  &c.  must  depend,  in 

fruiftrdian.     e\'ery  case,  on  p'^rticular  circumstances, 
d.  Generally  all  the  children  in  the  United  States  are  heirs^ 

ca^  ^fe*  er-  tberefore,  what  the  eldest  son  is  in  England ;  hence  the  prin- 
MDi  not^mi-  ciples  which  apply  to  him  there,apply  to  all  the  children  here, 
nors,  put  un-  Guardianship  by  nature  is  only  as  to  the  person  of  the  ward, 
der  guar-  3^  j  j|^  England  the  subject  of  it  is  only  the  heir  apparent  and 
•aid  to'be"*  t*^t  the  Other  children,  because  not  heirs  apparent,  but  at 
under  tn/er- best  can  be  but  heirs  presumptive;  the  father  is  f^uardian  by 
dutioninihe  fiaiure^  and  after  his  death,  the  mother,  and  on  her  death, the 
LouiilajiiL^"^^^  of  kin,  and  it  is  said  among  next  of  kin  the  first  that  gets 
P  78,  and  possession  of  the  minor  has  the  right.  The  mother^  guardian 
so  minors  by  nature,  is  not  bound  to  support  and  educate,  at  her  ex- 
above  the  pp„se,  her  ward,  if  her  ward  has  sufficient  estate  to  maintain 
^rty.  ^'^^  him  or  herself;  as  guardianship  by  nature  includes  all  the 
Co.  L.87,  children  in  the  United  States,  that  for  nurture  is  not  really 
?o*T  K     R  necessary.  ^    . 

oo^Johns.  R.  Chxariianshipfor  nurture,  on  the  true  principles  of  the  com- 
A  gii.rdian  mon  law.  Can  rarely  exist  in  the  United  States,  but  may  in 

can  do  noact 

to  the  injury  of  his  ward.    Ab  attainiM&t  of  the  haOmiid  of  SLgUardim  10  socage  is 

TOid  as  against  her  children. 
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all  or  them,  and  often,  when  viewed  merely  as  a  guardian-   Ch.  85. 
ship  for  nourishment  and  support.     On  the  true  principles  of    Art.  1. 
the  conimon  law  only  younger  children^  and  not  the  heir^  are   ^^^v^^ 
the  subjects  of  this  kind  of  guardianship ;  therefore,  UAttally,  C©.  U  8t, 
our  children  cannot  be,  because  they  are  aitheirs^  and  so^^* 
subjects  of  t^uardi>insh!p  by  nature  ;  and  only  father  or  ino-  ^"**"*'|f 
ther  is  guardian  fc»r  nurture  ;  but  some  authorities  are  oth<*r-  dian/Si*N. 
wise,  and  make  erand-parents,  guardians  for  nurture^  but  Tork,  16 
never  strangers*     In  En^^land,  and  in  our  practice,  this  guar-  ^°^  ^* 
dianship  tor  nurture  is  oAen  confounded  with  guardianship 
hf  nature:  H^nce  our  court,  Hamilton's  case  postea,  said,  the 
mother,  by  mnrying  a  second  husband,  had  lost  her  rights, 
as  guard  iati/orntir/ure,  over  her  daughter  by  her  first  hus* 
*  band :  ^he  was  not  one  who  could  not  be  the  mothei^s  heir. 

Guardian  ad  litem.     That  is  for  the  defendant  ih  a  parti*  tVation  oh 
cular  civil  action,  apfKiinted  by  the  court,  who  has  no  guar-  Partaenhi|i, 
dian,  and  for  the  action  only:  never  appointed  thus  tb  a?^^  - 
minor  plaintiff;  none  ad  litem  in  criminal  cases,  the  court  i^z^!'^'^^ 
guardian*     Three  partners,  one  a  minorf  be  sues  hypro^hein 
amy  ;  but  if  three  be  execoiors,  and  one  a  minor,  the  two  of 
age  may  appoint  an  attorney  for  themselves  and  him,  as  they 
all  are  but  one  representative ;  but  not  so  with  his  co-plaiti* 
tiffs,  when  he  sues  in  his  own  right. 

In  this  Slate  guardians  are  appointed  by  the  probate  courts  s^e  madk 
on  statute  law,  and  give  bond  to  perform  their  trust ;  but  to  mora  at  to 
ascertain  their  rights  and  duties,  their  powers  and  obliga- "^*>"' ««*• 
tions,  and  when  they  may  sue  and  be  sued,  and  in  ^^at^JJ^^ 
manner,  recourse  must  be  had  in  most  cases  to  coratnon  law  child, 
principles,  and  so  in  regard  to  next  friends.     *^  A  guardian-  ^  P*  W*  706. 
ship  is  clearly  a  trust"  and  a  confidence  in  the  pers6n,  that  g^**"*  ^' 
never  can  be  assigned. 

§9.  Who  is  a  guardian  by  statute.  It  will  be  proper 
first  to  see  how  far  our  statutes  extend  in  appointing  guaN 
diana,  and  then  to  see  how  far  there  are,  necessarily, 
guardians  in  some  cases  at  common  law. 

By  this  colony  law  the  age  for  choosing  guardians  was  Man.  Colo- 
fixed  at  fourteen,  and  has  so  continued  to  this  time,  whereas  ^7  ^w, 
the  age  for  conveying  lands,  by  deed  or  will,  for  ^^^'"8^  ocT  W68  *' 
and  for  being  plaintiff  or  defendant  in  ctvt7  actions,  was 
twenty-one ;  and  when  under  that  age,  they  were  to  appear 
and  defend  and  prosecute  by  their  paren/^,  masters^  andguar^ 
dians.    "  And  in  all  criminal  cases,  every  person,  younger 
as  well  as  elder,  shall  be  liable  to  answer  in  their  own  per- 
sons, for  such  misdemeanours  as  they  shall  be  accusea  of, 
and  may  also  inform  and  present  any  misdemeanour  to  any 
magistrate,  grand-jury-man,  or  court.^ 

§  S.  By  this  act,  passed  1673,  it  was  enacted,  that  guar- 
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Ch«  55*  dians  have  full  power  to  take  into  their  hands  the  estates  of 
ArL  1.    their  wards,  in  such  manner  as  the  wards  would  have  if  of 
j-y^-^0-K^r.^i  ^^^  ^^  improve  them  to  the  best  advantage  of  their 
Colony  Law  wards  till  thej  be  of  age,  and  general!  v  to  act  as  far  as  ad- 
1672.  ministraiors  may  do,  except  by  the  will  of  the  deceased  the 

ealate  be  committed  to  an  executor  or  others  for  their  edu- 
cation, until  such  age,  the  guardian  giving  security  to  the 
court  for  the  faithful  performance  of  his  trust. 

This  law  has  never  been  revised,  but  ia  now  in  use  as 
common  law,  and  contains  the  essential  principles  of  every 
guardianship. 

§  4.  The  statute  laws  have  generally  been  revised  and 
altered  from  time  to  time,  though  not  materially. 
Twoesieiin     §  &•  At  comtnon  law  the  father  could  not  appoint  a  guar- 
Sq.Abr.  485.  dian^  and  one  in  socage  or  by  13  Ch«  IL  has  an  interest  that 

survives. 
ProT.  Laws,  §  6.  By  an  act  passed  in  1 692^  it  was  enacted,  that  the 
A*  D*  1699.  judge  of  probate  in  each  county  be  empowered  to  appoint 
guardians  chosen  by  minors  fourteen  years  of  age,  and  to 
appoint  them  for  minora  under  that  age,  and  take  security 
for  the  faithful  discharge  of  their  trust,  according  to  law, 
to  account  with  the  judge  or  minor  when  of  age,  or  when 
the  judge,  on  complaini,  should  direct. 

§•  7.  This  act  provided  only  for  the  appointment  and  se- 
curity, but  left  the  powers  and  duties  of  the  guardian  to  be 
principally  regulated  by  the  C(»lony  and  common  law. 
ProT.  Lawi,     §  8.  By  an  act  pasi^ed  in  1 694,  the  selectmen  or  overseers 
A.  I>.  1694.  q{  tijg  poor*  were  directed  to  take  care  of  idiots  and  dis- 
tracted persons/and  to  provide  for  them  (where  there  were 
no  relations  to  do  it)  at  the  expense  of  the  town  to  which 
.  they  belonged,  and  if  they  had  estates,  the  court  of  sessions 
was  empowered  to  direct  the  improvement  of  them  for  their 
benefit  and  support,  and  to  employ  such  persons  so  incapa* 
ble  and  non  compos^  in  suitable  labour  at  the  discretion  of 
the  overseers ;  and  the  superior  court  might  license  the  sale 
of  the  houses  and  lands  of  such  persons. 
ProT.  Lain,     §  9.  And  these  houses  and  lands  were  made  liable  for 
A.  D.  1708.  their  debts. 

ProY.  Laws,  §  10.  In  the  year  1719,  provision  was  made  for  appointing 
1719,  im.  guardians  to  minore  and  persons-non  compos  to  aid  in  the 
NotreviMd.  division  of  intestate  estates  with  power  to  appeal.    - 

§  11.  And  in  17£9  the  guardians  of  minora  were  empow- 
ered to  join  in  the  division  of  r^al  estates. 
Pror.Temp.     §  13.  In  the  year  1737  judc^es  of  probate  were  empowered 
m?'*  ^^      ^  appoint  guardians  to  idiots,  persons  noti  compos,  lunatic, 
and  distracted,  on  the  request  of  their  relations  or  friends,  or 
of  the  overseers  of  the  poor ;  directing  and  empowering  such 
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guardians  to  take  care  of  their  persons  and  estates,  and  to 
make  and  return  into  the  probate  office,  a  true  inventory 
thereof.  Tbis  act  further  made  it  ttie  guard ian^s  duty,  fru* 
gaily  to  improve  and  preserve  the  estates  of  such  persons, 
and  to  ap(ily  the  annual  profits  to  their  support  and  for  that 
of  ibeir  families*  Said  guardians  were  also  empowered  to 
settle,  to  receive,  sue  for,  and  recover,  all  debts  due  to  sach 
persons,  and  to  manage,  itnprove,  divide,  or  take  care  of  their 
estates,  as  fully  as  they  could  do  if  of  sound  mind.  Also, 
these  guardians  were  made  so^ject  to  pay  all  debts  due  from 
such  persons,  contracted  before  their  distraction,  out  of  the 
personal  estate,  and,  when  that  was  not  sufficient,  out  of  their 
real  estate,  being  first  empowered  to  sell  by  the  superior 
cdQrt ;  they  to  have  reasonable  allowances,  &c.  and  to  give 
bonds. 

§  13.  In  these,  as  in  all  other  probate  cases,  there  was 
an  appeal  to  the  Governor  and  Coancil. 

§  14.  Thus  stood  the  statute  law,  in  this  state,  prior  to 
the  year  1 784,  when  the  statutes  on  this  subject  were  mostly 
revised.  These  acts  formed  a  system  very  incomplete 
without  the  aid  of  the  common  law  ;  and  the  revised  acts 
will  be  found  to  be  nearly  in  the  same  situation. 

§  15.  By  this  act,  passed  in  1784,  sect.  1.  the  judge  ofMati.  Act, 
probite  is  empowered  to  appoin'  guardians  to  minors^  and  ?1^^^» 
take  security  as  in  said  act  of  1 692.     And  it  is  further  ennct-  ^^  ^^  ^ 
ed,  that  when  any  minr)r,  above  the  age  of  14  years,  shall  Tised  partly, 
be  cited  by  the  judge  of  probate  to  choose  a  guardian,  and  ^*  *5*» 
refuse  or  neglect  to  appear,  or,  on  appearing,  '^'"wc  to*|^-^^ 
choose,  or  the  guardian  chosen  refuse  or  be  unable  to  give , 
security,  or  the  minor  shall  be  without  the  government,  then 
the  judge  may  appoint  a  guardian,  as  if  the  minor  were  un- 
der 14  years  of  age* — By  this  1st  section,  a  guardian  can  be 
forced  upon  a  minor  above  14  years  old,  if  he  neglect  to 
choose  one,  as  on  a  minor  under  that  age.    In  this  respect 
oof  laws  have  varied,  as  the  Roman  law  often  did  ;  but  at  all 
times  the  minor  was  obliged  to  receive  a  curator  ad  litem* 

$  1 6.  By  the  3d  section  the  judge  is  empowered  to  appoint 
guardians  to  idiots,  lunatics^  non  compos,  and  distracted 
persons,  as  in  the  said  act  of  1737.  The  selectmen  ot  the 
town,  by  the  direction  of  the  judge,  have,  under  each  act 
first  made  inquisition,  and  judged  the  person  ^'  to  be  inca- 
pable to  take  care  of  him  or  herself,**  and  certified  the  fact. 
This  act  designates  the  guardian^s  powers  and  duties,  nM 
was  done  in  the  said  act  of  1737 ;  after  the  appointment,  adds, 
that  the  guardian  be  directed  and  empowered  to  take  care 
of  the  person  and  estate  of  such  person,  and  to  make  and 
return  into  the  probate  office  a  true  inventory. 
§  1 7.  By  the  ati^  the  judge  of  probate  can  inquire  into  all 
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Ca.  35.   embezzlementi,  and  appoint  goardiana  to  tha  children  of 
4rL  1*    such  lunaticSf  idiota,  non  coiopos,  or  Uistmcted  persons,  aa 
-_g— -^__r  might  be  done  if  they  were  dead. 

.  §  18.  So  by  the  8th  section,  ^  when  anj  person  by  excea* 
aive  drinking,  gaming,  idleness,  or  debauchery  of  nny  kind, 
shall  soapend,  waste,  or  lesaen  his  or  her  estate,  aa  thereby 
to  expose  him  or  herself,  or  his  or  her  family,  or  any  of  them, 
to  Winter auUTering circumstances;  or  shail,  by  thua spend* 
ing,  wasting,  or  lessening  hia  or  her  estate,  endartger  or  ex* 
pose  the  town  to  which  he  or  she  ftel^nga,  in  the  judgment 
of  the  selectmen  thereof,  to  charge  or  expense,  for  the  niain- 
tenance  or  support  of  him  or  her,  or  his  or  her  family,  or 
any  of  them,  such  aelectmen*  or  the  major  part  of  them, 
ahall,  in  auch  case,  lodge  a  complaint  with  the  judge  of  pro* 
bate  of  the  county  to  which''  auch  person  belongs ;  and,  if 
be  sh^ll  judge  auch  peraon  within  the  act,  and  has  had  due 
notice,  he  may  appoint  a  guardian  or  guardians  for  him  or 
her ;  %i\A  no  bai^ain  or  sale,  of  any  estate  by  such  fjerson, 
after  such  appointment,  shall  be  vaMd;  and  the  powers  and 
duties  of  these  guardians,  and  their  obligations,  are  the 
aame  i^  thoae  of  idiots,  &c.  And  by  act,  Feb.  38,  1807, 
these  guardians  may  get  license  of  the  Supreme  Judicial 
Court,  or  Common  Pleas,  to  sell  their  ward's  e^^ta'es,  as  ex- 
ecutors and  administrators  may  to  pay  debts ;  but  the  over- 
aeers  of  the  poor  of  the  town,  where  such  peraon  is  aettledf 
must  certify  auch  sale  ia  reasonable. 
Mtit  Act,  ^  ig.  Guardians,  by  license  of  court,  may  aell  real  estate 
J^!^^^  to  pay  debts  owed  by  their  warda,  in  all  cases,  and  in  some 
March  4,  casos  they  may  so  aell  to  put  the  proceeds  at  interest.  See 
1784  acts  1818,  C  60. 

Mar  9, 1784      §  30.  And  in  the  divisions  of  real  estates,  guardians  muat 
^^A 11,    5^  appointed  to  represent  minora,  persons  non  compos,  or 
otherwise  incapable.    But  by  whom  shall  they  be  appointed  ? 
By  the  court  of  probite  judge.  See  probate  act  of  1818. 
Man  Act,        §  3K  When  guardians  of  minors  and  peraons  non  comjm^ 
^^^9         sell  real  eatate  by  order  of  court,  in  part  to  put  theprocuds 
i784,S6ct2  alinttreit,  they  must  give  bonds  to  the  judge  of  probate 
with  sufficient  sureties,  to  observe  the  rules  of  law,  and  that 
the  proceeds  (after  payinc;  debts,  taxes,  and  charges,)  <*  shall 
be  put  at  interest  on  good  security." 
s^^u^        §  33.  And  when  they  sell  real  estate  in  any  case,  they 
1^  Secu   ^"^^  perpetuate  the  evidence  of  the  proceedings  in  the  sale, 
6  and  7        in  a  certain  manner  prescribed  in  the  said  act. 
Maif  Act,        §  33.  And  by  this  act,  the  ju^^e  of  probate  may  disroisa 
Mar  1,         guardians,  and  appoint  others,  **  whenever  it  may  appear 
to  the  said  judge,  that  necessity  or  expediency  may  require 
the  same,"  first  having  given  fourteen  days  notice,  &x. 
§  24.  Bf  theformaract,  tfae^^ardian,  in  every  citsp,  must 
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give  bonds  to  render  a  true  inventory  of  the  estate,  to  render  a   Ch.  35. 
true  account^  and  faithfidly  fu{fil  his  trust ;   this  security  ex-    jlrt.  1. 
tends  to  the  personal  estate,  and  to  the  income  of  the  real,  v^v^ 
as  well  as  to  the  proper  management  of  the  whole,  and  to  Mass.  Acta, 
any  part  sold  to  pay  debts,  support,  or  charges ;  and  there  l^^b.  15, 
is  an  additional  bond,  when  the  surplus  of  the  sale  of  the  J^^^'m^^ 
real  estate  is  to  be  put  at  interest  as  above.    The  principles  i788.    ' 
of  these  acts  apply  in  all  well  regulated  societies. 

§  25.  Guardians^  bonds  when  put  in  suit  (like  those  of  ad-  See  c.  149. 
ministrators  and   executors)  are  by  these  acta  of  1787  and  l^^^t  on 
1 788,  to  be  proceeded  on  in  a  special  manner.  bo*^** 

§  26.  In  these  clauses  cited,  it  will  appear  all  the  principles 
on  which  actions  on  statute  law,  can  be  brought  by  or 
against  guardians :  and  in  this  case,  as  in  many  others,  it  is 
often  necessary  to  take  a  full  view  of  the  statute  law,  in  order 
to  see  where  the  common  law  is  still  in  use,  or  is  excluded  by 
statute.  The  judge  must  notify  the  non  compos  before  a  ^^  ^>m«  ^* 
guardian  is  appointed.  ^^* 

§  27.  By  our  statutes  it  will  be  observed,  that  the  idiot,  the 
lunatic,  non  compos,  or  distracted  person,  is  one  the  select- 
men and  judge  of  probate  deem  ^^  incapable  to  take  care  of 
him  or  herself*^  This  may  quite  supersede  the  descriptions 
in  the  books  of  these  kind  of  persons. 

§  28.  There  mustbe,in  the  nature  of  things,  in  several  cases, 
other  guardians  than  these  probate  ones.  In  some  cases  they 
must  exist  before  these  can  be  appointed  by  the  court,  and 
in  others,  in  which  there  is  no  reason  for  going  to  the  ex- 
pense of  a  formal  statute  or  probate  appointment ;  and  in 
some  cases  they  must  be  appointed  by  the  court  for  a  spe- 
cial action  or  purpose,  as  provided  for  in  the  Civil  law. 

§  29.  Lord  Coke  mentions  six  kinds  of  guardians,  some  of  3  Co.97, 49, 
which  are  such  here,  and  as  we  have  not  many  judicial  de-  Rateliffe^i 
cisions  of  our  own,  to  determine  which  and  how  far  we  ^^^' 
must  resort  to  the  principles  of  our  laws,  and  to  the  reason 
of  the  case  for  a  guide  in  most  cases.  This  is  material  in 
the  present  plan,  as  no  one  can  sue  or  be  sued  as  guardian^  in 
assumpsit,  or  any  other  action,  who  is  not  such  by  law. 
To  narrow  the  inquiry  as  much  as  may  be,  this  distinction 
may  be  made.  A II  guardians  appointed  under  these  statues, 
in  the  probate  courts,  may  be  called  probate  guardians; 
and  it  may  be  viewed  as  a  settled  principle,  that  when  there 
is,  in  fact,  a  probate  guardian^  there  can  be  no  other  or  ought 
to  be  no  other,  but  when  necessary,  to  sue  the  probate  guar- 
dian. To  the  six  kinds  of  guardians  mentioned  by  Coke, 
Hargrave  added^  7th,  by  the  minor's  election— 8th,  by  the 
chancellor's  appointment — 9th,  by  the  ecelesiastical  courts — 

VOL.  II.  2 
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Ch.  35.   10th  ad  litem.    Guardians  in  England  were  also,  in  several 

ArU  3.    cases,  the  mere  offspring  of  the  feudal  system,  which  cannot 

v^v^^  exist  here,  as  guardians  in  chivalry,  &c. 

5  Mail.  R.,      §  30.  In  this  case  it  was  decided  by  our  Supreme  Judicial 

4tVBojden Court,  that  the  guardians  of  sptndthrifis   have  no  controul 

t^.  BoTden.    ^^^^  jjj^  ptrsons  of  their  wards ;  if  so,  the  law  is  defective  in 

a  material  part  of  it. 

§  31.  No  part  of  the  law  is  more  obscure  than  that  which 
relates  to  guardianship,  because  the  feudal  reasons  which 
gave  rise  to  many  decisions  in  the  books  cannot  now  be  well 
understood.  Perhaps,  however,  a  few  general  principles  may 
*be  extracted,  that  will  made  this  subject  tolerably  clear, 
and  which,  with  our  statute  provisions,  will  make  our  code 
in  this  respect,  tolerably  complete. 

Article  2.     Who  is  guardian  here,  by  common  law,  4^c. — 

§  1.  In  every  society  there  must  be  persons  incapable  of  taking 

care  of  themselves,  or  their  affairs  ;  and  both  must  be  taken 

care  of  by  others,  called  guardians.    Who  then  shall  be  the 

guardian  in  any  given  case,  is  the  question,  where  one  is  not 

appointed  by  the  probate  court? 

Co.  L.88.        ^  s.  The  guardian  must  be  capable;  therefore,  an  infant, 

an  idiot,  lunatic,  non  compos,  or  distracted  person,  cannot  be 

a  guardian. 

Co.L»i  86,89.     §  ^  Guardianship  bv  common  law  is  founded  in  blood  and 

Vaa.  178,     personal  confidence,  andf  cannot  pass  from  a  guardian  to  his 

H  ^  d  M      executors  or  administrators,  nor  from  a  wife  to  a  husband 

3  Ch*  R  68.  surviving,  nor  be  assigned  or  devised.    When  removable, 

'Stiles,  466. 
S  Init.  260.      §  4.  To  every  married  woman  her  husband  is  guardian  by 
Vent.  185.    law,  and  she  cannot  have  any  other,  unless  appointed  by 
R^teliffe^s    jjjg  court  in  some  action  :  and  it  is  doubtful  if  the  court  can 
3  0*0.  37.      appoint  one  to  her. 

Co.  L.  88.        Coke  says  there  are  four  kinds  of  guardians  at  common 
law,  as  in  chivalry,  by  socage,  by  nature^  and  for  nurture,  and 
two  by  statute,  by  nature  and  by  assignation.    Guardian  in 
chivalry  is  not  known  here ;  so  guardian  in  socage  is  not  on 
the  principles  of  the  English  law,  nor  by  nurture  strictly. 
Co.  L.  if3.       §  6*  By  the  1  Sth.  Car.  II.  all  tenures  in  England,  and  by  all 
Bol.40.        the  American  charters  all  in  America,  are  in^ee  and  com- 
?J5?^'  I'^^^t  man  socage.  By  the  English  law  if  a  man  die  seized  of  socage 
lands,  his  heir  under  fourteen  years  of  age,  the  next  friend  . 
of  the  heir,  to  whom  the  lands  cannot  descend,  shall  have  guar- 
dianship of  the  lands,  and  of  the  heir  till  he  is  fourteen  years 
old,  but  the  guardian  must  be  next  in  blood  and  not  merely 
Co  L  88     ^^^^  *"  aflSnity ;  so  by  the  same  law  every  one  shall  be  ex- 
1  m.  CoDL^    c^u<^®^  ^o  whom  the  lands  may,  by  possibility,  descend ;  even 
461.  though  before  they  come  to  him,  they  must  pass,  by  descent. 
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through  third  persons.    It  is  clear  this  law  cannot  be  in  force  Ch.  35* 
in  Massfichusetts,  where  by  reason  of  difierent  descent  laws,    Art.  3. 
the  next  friend  in  blood,  who  can  by  no  postibility  inherit  the     ^^v^^ 
minorU  lands,  cannot  be  found,  except  in  regard  to  estates 
tail.    No  guardian  in  socage  in  Gavelkind.  Lamb.  611  i 

§  6.  But  here,  if  the  father  improve  the  minor's  lands,  he 
will  be  accountable  to  him  for  the  profits,  more  as  a  bailiff, 
than  as  a  guardian  in  socage;  so  in  England^ after  the  ward 
is  fourteen  years  old ;  accountable  as  trustee,  Cooper's  PL  Co.  L.  88. 
1361. 

§  7.  Nor  can  the  English  guardians,  by  statutes,  as  by  the 
4lh  and  5th  of  Wm.  and  Mary,  and  13  Car.  II.  exist  here; 
those  acts  can  never  have  been  adopted  here.  Though  it  is  a 
rule,  where  we  have  adopted  the  English  common  law  on 
any  sabject^  we  have  adopted  the  ancient  English  statutes, 
passed  in  amendment  and  amelioration  of  the  common  law 
in  that  respect ;  yet  the  rule  does  not  apply  to  this  case,  for 
these  two  statutes  respect,  almost  entirely,  guardianship  in 
matters  of  chivalry,  as  to  which  we  have  not  adopted  the 
common  law.  The  first  of  these  acts  merely  respected  a 
woman  child  under  sixteen  years  of  age ;  and  the  second 
was  enacted  after  our  ancestors  emigrated  to  America. 

§  8.  The  inapplication  of  the  13  Car.  II.  to  this  state  will 
appear  on  due  examination;  because  by  this  act,  1.  even  a 
minor  father  may,  by  his  will,  dispose  of  the  custody  of  his 
children^  and  in  effect  their  estates ;  whereas  by  our  statute 
lawy  a  minor  cannot  make  a  will. 

§  9.  3.  The  will  may  be  attested  bv  two  witnesses  only ; 
but  by  our  statute  such  a  will  is  void,  even  as  to  personal, 
where  it  affects  any  real  estate,  in  the  form  of  the  will. 

$- 10.  3.  It  has  been  settled  in  England  that  this  testamen<  Van;.  179, 
tary  guardian  is  the  same  as  the  guardaian  in  socage,only  for  i^i* 
a  longer  time,  and  some  variation  as  to  the  person,  and  as  we  ffj^^f^^* 
cannot  have  adopted  the  socage  guardianship^  no  principle      ' 
appears  on  which  we  can  have  adopted  this  statute,  and 
especially  considering  the  colony  law  above  mentioned.  It  is 
doubted  if  any  guardian  in  socage  exists  in  Pennsylvania. 

§  11.4.  This  act  is  not  consistent  with  our  state  statutes, 
which  empower  minors,  after  fourteen  years  old,  to  choose 
their  guardians,  and  security  for  the  faithful  administration  9  Mod.  40, 
of  their  estate ;  and  in  the  House  of  Lords  it  was  held  that  ^* 
when  a  dyin^  father  said,  he  expected  his  father  would  take  Tenham.  ** 
care  to  see  his  grand-child  educated  in  the  protestant  reli- 
gion, made  the  grand-father  guardian^  but  he  could  not  as- 
sign his  guardianship.    Guardians  apppointed  by  13  Car«2CaMiia 
II.  ^^  are  only  trustees."  v  E4.  Ab.  484 

§  13.  The  13  Car.|II.  only  enables  ^  father  to  appoint  to  his 
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child  or  children^  guardians ;  whereas  the  socage  heir  might 
be  issue,  cousin^&c.  or  might  inherit  from  his  mother,  or 
_        _    any  relation  male  or  female ;  and  Coke  says,  that  after  this 
Co.  L.  87.     heir  is  fourteen  years  old,  he  **  may  oust  the  guardian  and 

2  Cases  in    occupy  the  land  himself;^'  and  the  guardian's  interest  is  not 
^'  Ab-  485-  gasignable. 

§  1 3.  Hence  our  guardians  by  common  law  are  only  by  no- 

Itire,  and  ad  Utem^  and  by  statute  6nly  according  to  our  state 

acts  and  colony  law,  as  to  guardians  by  nature :  by  nurture 

is  only  of  younger  children  not  heirs,  so  not  applicable  in 

our  country,  as  here  all  are  heirs  and  under  guardianship 

by  nature. 

1  Bi  c  §  14*  I(  oiaj  ^  observed  that  a  guardian  is  a  temporary 

461  '46^°^'    parent  to  his  ward   while  under  age,  and  a  father,  and  in 

463!  some  cases  the  mother  is  guardian  by  nature ;  and  if  an 

estate  be  left  to  a  child,  the  father,  by  commoQ  law,  is  so 

far  guardian,  that  he  must  account  to  the  child  for  the  profits. 

§  ]  5.  The  father,  and  after  his  death  the  mother,  and  after 

4  Com.  D.    her  death  the  grand-father  or  grand-mother,  is  also  guardian 

267.  for  nurture  in  England,  till  the  infant  be  fourteen  years  old. 

Moore^738.  The  father  or  fnoiher  is  guardian  dejure  naturali^  and  in  our 

3  S^k.  176  1^^  '^  guardian  both  as  to  the  estate  and  person. 

177.          '  §  16.  "The  power  and  reciprocal  duty  of  guardian  and 

1  Bl.  Com.  ward,  are  the  same,  pro  tempore^  as  that  of  father  and  child." 

iIbi  Com.  ^^^  guardian  must  give  an  account  to  the  ward   when  he 

462,463.  comes  of  age,  of  all  he  has  transacted  on  the  ward^s  behalf, 

Co.  L.  68,  <'  and  must  answer  for  all  losses  by  his  wilful  default,  or  ne- 

^    117  gllgcnce ;''  or  more  strictly,  for  all  losses  occasioned  by 

4  Com.  D.  Si*  ^a***  of  ordinary  care. 

267.    '    '        §  17.  The  guardianship  of  the  father,  which  is  by  nature^ 
3Bac.Abr.  continues  till  his  son  and  heir  apparent  is  t\*fenty -one  years 
Carth.  385.    ^'^  >  ^"*  ^^^^  *^  ^^^^  respect  to  the  custody  of  his  body  only. 
Salk.  116/        §  18*  Salked  mentions  a  testamentary  guardianship  at  com* 
mon  lawj  to  continue  till  the  age  of  fourteen  as  to  the  body 
of  the  pupil,  and  as  to  the  goods,  as  long  as  the  testator  ap- 
pointed.    But  this  is  not  mentioned  by  Coke,  Blackstone, 
Comyns,  or  Bacon,  or  any  other  recollected ;  and  the  case 
Salkeld  cites  might  have  been  under  the  12  Car.  11. 

§  19.  By  the  colony  law  of  1672,  passed  about  twelve  years 
after  the  12  Car.  II.  the  power  of  the  guardian  was  described 
as  in  art  1.  that  is  to  manage  the  estate  of  the  ward  as  he 
couki  if  of  age ;  and  generally,  to  act  as  far  as  administra- 
tors could,  ^^  except,  by  the  will  of  the  deceased,  the  estate 
Cro.E1678  ^  committed  to  an  executor  or  others  for  their  education.'' 
V34.  '  This  act  of  1672  applied  to  probate  guardians ;  and  by  it,  is 

implied,  that  one  by  will  might  give /)ro/>erfy  to  an  executor 
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or  others,  for  the  education  of  wards,  but  is  silent  as  to  the  Ch.  35. 
custody  of  the  ward's  person.  Art.  3. 

§30.  And  if  general  guardians  have  but  an  authority,  it  s^v^^^ 
must  be  construed  joint  and  several,  otherwise,  one  dying  2  Cases  in 
must  pat  an  end  to  the  guardianship,  and  several  rendered  ^-  Ab.  485 
less  secure. 

Article  3.     Further  rights  and  duties  attached  to  guardian- 
ship*  §  1.  The  ward  is  as  a  child,  and  the  guardian  as  appa- 
rent, as  above.  The  probate  guardian  is  round  to  take  care 
of,  and  faithfully  to  manage,  and  account  for,  the  property 
of  the  person  under  his  or  her  guardianship;  so  is  the  com- 
mon law  guardian,  if  he  meddle  with  the  property  of  the  mi- 
nor, but  he  is  not  bound  to  take  care  of  it,  if  he  decline  to 
have  any  thing  to  do  with  it;  for  no  one  is  guardian  against 
his  consent ;  but  any  interference  with  the  property  will  Co.  L.  90 
make  the  person  intermeddling  acc(mntahU,  and  for  due  care 
as  bailiffs  or  receiver^  as  the  case  may  be ;  and  a  minor  may 
view  any  one  entering  oti  his  estate  as  entering  tp  his  use.  *  t)  ^  £ 
And  as  an  infant  may  sue  by  his  guardian  or  next  friend^  he  sgg' 
may  sue  this  person  in  assumpsit^  or  any  proper  action ;  and  1.  £1.  Com. 
if  the  infant  have  no  next  friend,  who  will  join  in  the  action,  J^  ^• 
the  court  will  appoint  him  a  euardian  in  that  action,  from  s''^^.  196. 
the  necessity  of  the  case :  so  if  the  minor  under  the  age  of 
twenty-one  be  sued,  and  have  no  probate  guaitiian,  or  he  will 
not  come  in  and  defend,  the  court  will  appoint  one  in  the  ac- 
tion, from  the  same  necessity.   <' This  next  friend  maybe^gj^-^- 
any  one  who  will  undertake  the  infant's  cause,''  even  to  sue  J^     **"" 
the  guardian. 

§  3.  The  guardian  and  this /)roc^m  ami  are  distinct;  thecro.  Jam. 
party  may  sue  by  his  guardian  or  prochein  amt,  but  can  de-^^* 
fend  only  by  his  guardian^  and  the  guardian  ou^ht  to  be  ad-  j^^^,^' 
mitted  by  the  court ;  but  it  is  conceived  that  it  wouM  be  sid.  434, 
error  by  our  laws  to  admit  op  continue  another,  when  there  c>Jed. 
is  a  probate  guardian»  willing  to  come  in  and  manage  the  q^^^' 
action,  and  who  has  not  misbehaved  ;  because  in  the  ap-5Com.D. 
pointment  and  bond  of  this  guardian  the  ward  has  the  best  &^- 
security. 

^  3.  In  the  case  Crosby  sued  Knapp  on  a  note  of  hand,  and 
had  jndgment  by  default,  and  no  guardian  was  appointed  for  479."  ' 
Knapp,  who  was  a  minor,  and  on  error  brought,  judgment  Knapp  in  er 
was  reversed  for  this  error;  but  no  costs  allowed  thepl.iin-''<>'  *•  Cros- 
tiffin  error,  though  one  in  fact,  because  it  did  not  appear^  ^' 
that  Crosby  knew  that  he  was  a  minor.    Guardian  may  buy  g^^,  ^Sie. 
in  for  his  minor  ward  owning  the  reversion  of  dower  set  off, 
and  charge  by  judge's  consent. 

§  4.  The  guardian  for  nurture  in  England  shall  have  an 
action   against  a  stranger,  who  takes  the  infant ;  and  this 
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Ch.  35.  stranger  never  can  be  guardian  by  reason  of  nurture.  But 
Art.  8.  if  this  guardian  turn  the  infant  out  ot  his  house,  and  he  bind 
-^M-^-%^-  himself  apprentice,  the  guardian  cannot  retake  him;  and  if 
Mod.  738.  he  makes  a  lease  of  the  infant's  lands,  nothing  passes  but 
4  Com.  D.  onl^  at  will,  for  he  has  no  interest  in  the  land.  But  if  he 
8^£d  4  7  d^li^^i'  him  to  one  for  instruction,  he  may  retake  him,  and 
Cro.  EX.  678.  '^  he  grant  him  to  another,  he  need  not  remain  with  the 
734.  grantee.    So  this  guardianship  ends  at  fourteen. 

9  B  ^'  675        ^  ^*  ^^^  father  brought  an  action  for  assaulting  his  daugb- 

3  Ca  38.      ^®r,  taking  and  imprisoning  her.  Verdict  for  the  father,  but 

4  Com.  b.     the  judgment  was  arrested,  as  to  the  form,  not  said,  abduxit ; 
^'  El  770  ^^^  ^  ^  ^^  flatter,  because  the  ^* father  shall  not  have  an 
l^iuun  V.  '  &<^tion  for  taking  awav  any  of  his  children  who  is  not  his 
Dennii.        heir'' — *^  and  that,  as  by  reason  the  marriage  of  his  heir  be- 
longs to  the  father,  but  not  of  any  other  child,  his  sons  or 
daughters,  and  b^  reason  of  this  loss  only  is  the  action  given 
to  him.''    Granville,  J.  contra,  for  he  held  the  father  has 

3  BLCrai.  ^^  interest  in  all  his  children,  to  educate  them  and  to  pro- 
140,  and  vide  for  them,  and  so  may  have  an  action  against  one  who 
PMt.  takes  them  away ;  and  this  seems  to  be  the  better  opinion. 

§  6.  By  our  law  all  the  children  are  heirs,  nor  does  the 
vahr  maritagiijilii  et  haereJUs^  exist  here. 

§  7.  Nott,  C.  J.  said,  the  true  reason  why  the  father  could 

earth.  386.    not  be  guardian  to  his  younger  children  was,  because,  bv  the 

3  Co-  37.      law  of  England,  they  could  not  inherit  any  thing  from  him ; 

Vang.  1^.    ^^  ^^^^  ^'^  guardianship,  which  was  by  nature^  continued 

,         '    till  the  son  and  heir  apparent  was  twenty-one  years  of  age, 

but  with  respect  to  his  oody  only.     Hence  the  guardian  in 

chivalry  could  not  have  the  custody  of  the  heir's  body,  whle 

his  father  was  living,  but  only  the  custody  of  his  lands.— 

Hence  the  father  had  an  action  for  takinj;  him  away. 

9  c    71  75      ^  ^'  ^^^  ^^'^  ^^  ravishment  of  ward  given  to  the  guardian 

Hussy's'      ^J  Westm.  2d.  to  recover  the  body  of  the  heir,  lies  in  Eng^ 

case.  land^  only  where  the  guardian  claims  a  son  and  heir  by  rea^ 

Hob.  94,      gQf^  of  the  right  of  marriage ;  as  guardian  in  socage,  or  under 

case.'*"*     ^^^  *^  ^^^'  ^^'  ^^^  principle  in  neither  of  which  cases  exists 

2  Bac.  Abr.  here  ;  but  on  habeas  corpus  in  the  king's  bench  a  child  was 

6B2.  delivered  to  her  proper  guardian.    How  a  guardian  is  liable 

^•d.  814,  ^jQ  ijjg  b^jpj  f^p  negligence.     C.  149,  a.  23. 

§  9.  On  the  whole,  in  all  the  cases^in  England,  in  which  a 
guardian,  in  his  own  name,  can  make  a  lease  of  his  ward's  es- 
tate, avow  in  replevin,  recover  his  body,  or  damages  to  the 
guardian's  own  use,  it  is  on  some  of  the  pcinciples  before  men« 
tioned,  as  in  chivalry,  in  socaee,  by  reason  oi  the  value  of  the 
marriage,  or  under  some  English  statute,  which  do  not  exist 
in  this  commonwealth ;  and  if  the  case  before  cited  of  Bar- 
ham  V.  Dennis  be  law  here,  the  father  has  no  remedy  to  sue 
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and  recover  in  his  own  ntme,  and  to  his  own  use,  for  taking 
away  his  children ;  but  for  the  toss  of  their  services. 

§  10.  It  is  said  in  many  booiu  that  the  guardian,  at  cppi- 
mon  law,  had  a  possesory  action  to  recover  damages  for  tak- 
ing away  his  ward,  but  not  the  ward  hinuelf;  but  as  to  the 
hoAf,  the  remedy  was  by  2  Westm. ;  but  it  does  not  appear 
what  kind  of  guardian  was  meant,  or  to  whose  use  the  dama- 
ges should  be.  Guardian  is  a  mere  agent,  and  has  not  power  "^  ^^'*-  ^*  ^ 
coupled  with  an  interest. 

§  11.  Finally,  by  our  law  it  is  very  clear  iht  guardian, 
whether  by  common  law  or  statute,  is  a  mere  trustee  to  the 
ward,  as  to  his  property,  the  right  of  which  is  in  the  ward  or 
person  under  guardianship :  that  the  guardian  has  no  claim 
to  his  ovm  lae,  but  his  reasonable  allowance  for  his  services 
and  rightful  advances :  that  when  by  statute,  he  is  accounta- 
ble for  the  ward's  estate,  and  the  faithful  management  of  it, 
by  reason  of  his  bond  and  engagements ;  and  when  he  is 
guardian  by  common  law,  he  is  accountable  as  bailiff,  &c.  by 
reason  of  his  possession  and  acts,  so  that  the  ward,  at  his 
election,  may  view  him  as  bailiff,  or  receiver,  as  the  case 
may  be,  or  as  ^ardian.  That  the  guardian  by  reason  of  his 
actual  possession  of  property,  may,  as  any  actual  possessor 
may,  sue  in  his  own  name,  and  recover  against  a  mere  strat^er 
or  wrong  doer :  and  that  in  every  case  of  an  injury  to  the 
property  or  person  of  the  ward,  die  guardian  may  briog  an 
action,  as  account,  assumpsit,  case,  tec.  in  which  the  ward 
sues  by  him,  as  his  guardian,  or  next  friend.  In  this  caso 
the  form  of  the  action  a^es  with  the  right,  that  is  in  the 
person  under  guardianship ;  such  person  sues,  but  sues  by 
guardian  or  next  friend,  as  one  legally  capable :  the  action 
is  to  the  use  of  this  person.  On  these  principles  our  actions 
are  brought,  and  defence  made ;  and  to  what  extent  by  pro- 
bate guardians  in  the  acU  of  1673  and  1737 ;  and,  generally, 
on  this  pobt,  the  true  question  is,  whether  there  is  a  ground 
of  action  by  or  against  this  person  in  ward.  If  this  person 
has  a  right  of  action,  he  or  sne  sues  by  a  legal  assistant.  If 
there  be 'a  right  of  action  against  him  or  her,  tho  defence  is 
in  the  same  manner. 

§  12.  If  by  the  guardian's  actual  possesion,  or  a  promise 
made  to  himself,  or  by  his  tort  or  his  promise  he  makes,  he  is 
entitled  or  liable  to  an  action  in  his  oton  name,  this  is  another 
matter. 

§  13.  There  remains  but  one  question  in  regard  to  (he  form 
of  the  action  in  this  case;  find  that  is,  when  a  stronger,  qr 
one  not  entitled  to  the  custody  of  this  person  under  guardi- 
anship takes  away  such  person,  how  is  the  guardian  tora- 
cover  the  custody  itself  of  this  person  ? 


16  ASSUMPSIT. 

Ch.  35.       §  1 4.  We  have  no  court  of  chauncerj  to  interpose,  nor 
ArU  4.    Jo  our  statutes  afford  anj  remedy  to  this  purpose,  unless 
\^^j-^^i'  by  the  writ  of  habeas  corpus, 

3B1.  Com.        §  Id-  And  though  Blackstone,  after  stating  the  different 
139, 140,      opinions  in  this  case,  inclines  himself  to  think  that  the  fa- 
F^^N  B  90  ^       *®  entitled  to  the  writ   of  ravishment^  or   trespass  vi  ei 
206.  *   *     '  armis^  for  taking  or  carrying  away  his  son  or  daughter,  as 
the  husband  may  have  for  the  abduction  of  his  wife,  yet  if 
so,  it  only  afforos  damages,  as  in  that  case ;  and  see  Baron 
and  Feme,  ArU  18,  19. 
cit    F  N       ^  ^^*  '^  ^'  ^  simular  uature  to  the  last  is  the  relation  of 
B.  139  *    '  guardian  and  ward  ;  and  the  like  actions,  muialis  maiandisj 
325.    '        as  are  given  to  fathers,  the  guardian,  also,  has  for  the  reco- 
very of  damages^  when  his  ward  is  stolen  or  ravished  away 
from  him,^'  which  only  respects  chivalry  and  socrge  tenures, 
and  son  and  heir^  and  the  guardian  in  socage  must  account  to 
his  ward  for  the  damages  recovered.    And  Blackstone  ap- 

I)rehend8  he  is  still  entitled  to  the  antiquated  writ  at  Common 
aw,  of  right  of  ward^  de  cusiodia  terra  et  hcsredis  in  order 
to  recover  the  possession  and  cu^^ody  of  the  infant.  The 
usual  remedy  in  England  now,  is  by  application  to  the  court 
of  chauncery. 

§  17.  Thus  limited,  on  this  point,  is  the  remedy  at  law  in 
Englandj  confined  to  diivalry  and  socage  tenures,  to  the  suigle 
case  of  5on  and  Aeir  on  a /niiia/ principle,  and  to  damages 
only^  except  the  antiquated  writ  of  right  of  ward  may  be  in 
force  in  the  single  case  de  ciutodia  terra  et  haredis  in  socogc 
tenures  to  recover  the  body. 

§  18.  It  is  clear  we  have  not  derived  any  writ  from  the 
English  IdiW  or  practice,  to  recover  the  body  itself  oi  iho 
ward.  Our  writ,  per  quod  servitium  amisit,  can  only  respect 
damages  for  the  loss  of  servjpe.  Our  remedies  then  for  tak- 
ing away  the  ward,  must  by  action  by  him  or  her,  by  guar- 
Saund.  ^'^"  ^^  ^^^^  friend,  for  damages,  by  habeas  corpus,  and  a 
1X7.      '      criminal  prosecution. 

Cokitoa  V         §  19.  Both  the  guardian  ^Ltidprochien  amrof  an  infant  must 

F^N*^**     be  admitted  by  the  court,  and  if  not  laid  "  by  the  court  here 

^  '    *       specially  admitted,^  it  is  errors.    Quaere,  as  to  eur  probate 

2  Inst.  261    guardians,  but  in  England,  it  is  enough  if  those  words  only 

Watson  ^    be  in  the  declaration.     3  Mon.  236 ;  Cro.  Car.  86. 

^^utnenhip      ^  ^^^  jj.  ^^^  of  age  and  a  minor  be  partners,  the  minors  is 

not  sued,  except  for  necessaries ;  and  if  sued  the  action  fails, 

and  the  plaintiff  must  commence  another  action  against  the 

partner  of  age  alone. 

-.         Art.  4.  When  does  an  action  lie  by  or  against  these  incapable 

8  Com.  D.    p^^g^^^f  §  1.  It  is  a  settled  principle  in  our  laws,  that  any  of 

Enfant  B.  1  the  persons  named  in  this  chapter  have  the  same  legal  capa-> 
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city  to  acquire  the  rights  of  pereon  and  property,  that  any    Ch.  3$. 
other  persons  have ;  that  is,  if  any  injury  be  done  to  the    Art.  5. 
person  or  property  of  an  idiot,  lunatic,  non  compos,  dis-  ^^^s^t^ 
-traded,  or  dissolute  person,  or  to  a  miner ;  or  if  any  right  co.  L.  2. 
or  property  be  promised  or  conveyed  to  one  of  these  per  l  Ro).  730. 
sons,  there  is  in  such  person,  if  he  or  his  representative  so  ^f^'Q^ 
choose,  such  a  right  of  action  as  there  would  be  in  any  other  55^.' 
person.    This  position  is  true  even  as  to  an  office,  where  it  Bfau.  Colo- 
is  grantabkj  and  can  be  executed  by  another,  as  a  minis*  ^l}^^"*^ 
terial  office  in  possession  or  reversion. 

§  2.  By  the  colony  law  passed  in  1641,  not  only  the  age 
of  persons  to  convey  lands,  or  such  kind  of  hereditaments, 
or  to  give  votes,  verdicts,  sentences  in  civil  causes,  was  fix- 
ed, also,  to  choose  guardians,  as  akove ;  but  thereby  it  was 
further  provided,  that  ^^  all  of  the  age  of  21  years,  as  afore- 
said, and  of  understanding  abd  memory,  whether  e«commi*- 
nkate,  condemned,  or  other,  shall  have  full  power  and  liberty 
to  make  their  wills  and  testamenta,  and  other  lawful  aliena* 
tions  of  their  lands  and  estates."  This  short  and  plain  act 
made  two  ages,  14  and  21,  and  allowed  persons  excomtnu" 
nieati,  condemned^  &c.  to  convey  or  devise  their  property ; 
and  therefore  has,  from  an  early  period,  excluaed,  from 
our  code,  a  large  mass  of  English  law  relative  to  ages  and 
such  persons.  The  material  question  on  this  head  is,  whea 
have  these  ineapahU  persons  a  ris^ht  by  law  to  avoid  their 
eontraets,  or  to  excuse  their  torts  cvoiliter ;  and,  therefore,  not 
to  be  liable  where  other  persons  might  be. 

§  a»  Our  statutes  have  declared  the  aforesaid  persons,  Soe 
except  minors,  incapable  of  contracting  after  they  are  put  Trospau. 
under  guardianship ;  and  the  guardian  is  to  pay  all  debts 
owed  by-such  persons,  "  contracted  before  their  distraction.'* 
The  common  law  has  made  all  the  contracts  of  minors  void 
or  voidable,  except  in  certain  cases ;  what  these  are  is  now 
to  be  seen ;  as  also,  if  any  contract  made  by  a  person  of  2  stn.  690 
age  before  he  is  put  under  guardianship,  can  be  avoided,  and  8oath«rtoii* 
how.     An  infant  is  bound  by  promise  of  payment  at  full  J-1J^*J»*J<»k. 
age,  but,  generally,  a  minor  is  not  liable  for  bis  contracts,  ^<^'  ^^' 
expressed  or  implied.  ,  8oe  Appron- 

Art.  5.  As  to  minors'*  Migaiory  contracts,   §  1.  That  an  in-  tico. 
fant's  contract,  generally,  is  only  voidable  is  clear.  C.  9.  a  82.  c^Jifi^^*^ 
&c.    Therefore,  if  he  make  a  deed  when  a  minor,  and  ac-Term,'  I78t. 
knowledge  it  after  he  comes  of  age,  it  binds  him  and  his  Tennj  v- 
heirs.    See  Parent  and  Child ;  also,  Ch.  122  a.  2,  s.  19.       Sawjer. 

if  2.  The  deeds  and  contracts  of  minors,  generally,  are  3  Burr.  1794. 
y  voidable,  because  the  object  of  the  privilege  is  to  pro- 1805.    ^ 
tect  them,  and  it  is  for  their  benefit  to  have  it  in  their  power  c^^' 
to  avoid  or  confirm  their  contracts,  at  their  election,  when 

VOL.  II.  3 
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Ch.  35*   tbey  come  of  a^e;    If  a  feoffment  be  made  to  a  minor,  it  is 
Art.  5.    good  till  he  avoids  it';  so  as  to  a  recovery,  &c.,  and  he  can- 
^^^>s/>^^  not  avoid  till  he  comes  of  age,  as  it  is  said  in  some  books. 
aCom.D.     ^^'^  1^^^^  '^  ^"'y  voidable,  BuH.  N.  P.  177,  and  his  disa- 
576.  bilitj  does  not  discharge  others.  1.  Mod.  26.  Pow.  onCon- 

l  w**  d^'  tracts,  33,  38,  39.  Where  only  voidable,  but  if  wholly  void^ 
Con-^e!  Others  are  not  bound,  nor  when  avoided.  C.  133.  a.  3.  s.  19. 
IT.R.C^.  §  3.  So  the  minor^s  submission  is  only  voidable,  and  the 
1  ^^!^^'  other  party  is  bound  ;  so  the  masier  is  bound  in  the  case  of 
3^om!^a43.  ^^  apprentice,  and  so  his  debts  are  only  voidable  at  his 
1« Mod. 243. election,  and  he  cannot  be  a  bankrupt;  not  chargeable  for 
Rex  ▼.  Cole,  goods  delivered  to  trade  with.  Stra.  10.  88.  It  being  set- 
is^Bwr!*  ^'^^  ^^^'  *  minor's  contract  is  only  voidable,  it  remains  to  be 
g^^  '  seen  what  are  so.  See  Post,  Ch.  103. 
1  Esp.  169.  §  4.  ^  The  general  rule  in  case  of  infants  is,  that  they  are 
1  W.  Com.  liable  on  no  contracts,  except  Jbr  necessaries,  as  meat,  drink, 
^•L  173.  ^^uc^tio'^i  ^nd  clothing,  physic,  fire*wood,  washing,  and 
Roi.72.  '  Ipd^ing;  thnt  is,  in  all  cases,  except  for  necessaries,  he  may 
Jones  188.  avoid  his  contracts,  if  he  chooses :  the  true  explanation  of 
Cfo.  Jam.     ^ijjg  |.^|g  jg^  g|l  ^^^^  }g  |j^|.g  necessary  to  this  end;  a  few 

1  T.  K  40.  cases  may  be  cited.     10  Mod.  85, 139;  3  Com.  D.  577. 
Imp.  218,         §  6.  it  has  been  decided  that  a  minor  may  give  a  single 
*J®-  bill  or  note  for  nuessaries,  or  covenant  to. pay  monies  for 

CaM>iDr.  curing  him  of  the  falling  sickness ;  so  if  he  puts  himself  to 
Jones  14*6.  school;  SO  an  infant  may  bind  himself  in  a  bond  in  the  ex- 
Cro  El.  920.  act  sum  for  necessaries ;  so  he  may  contract  for  nursing  his 
171*^74!^'  child  ;  so  for  whatever  is  for  the  benefit  of  his  estate ;  bat 
'  this  last  position  is  not  supported  by  all  the  authorities. 

2  Stra.  1083.     3  Roll.  R.  45. 
3  Burr.  §  6.  80  he  is  bound  for  necessaries  for  his  family,  if  a 

Stnt^'l68.  house-keeper,  or  for  his  wife  after  marriag:e,  but  not  if  pro- 
Tnmerv!!  vided  in  order  to  be  married ;  and  the  court  shall  decide 
Frisbj.  what  things  are  necessaries.  See  1  Sid.  112;  3  Com.  D. 
5 Mod. 36a  577.  Cro.  El.  583;  3  Burr  1794,  South  v.  Parsons;  Cro. 

Jam.  320 ;  1  D.  &  E.  41  ;  8  D.  &  E.  578  ;  1  W.  Bl.  466. 
3Wood^«  §  "^^  His  acts  which  do  not  touch  his  interest,  but  take 

Con.  52tf.     effect  from  an  authority  he  is  entrusted  to  exercise  are  bind- 

iSSf  ^d*i97  ^^^*     ^^  '^  ^®  *^®  ^  \e^^e  of  a  house  or  land  at  a  reason^ 

'  aUe  rent,  and  occupy  to  the  rent-day.     He  is  chargeable 

for  monies  lent  to  buy  necessaries,  if  he  so  apply  it :  but 

some  cases  otherwise. 

1  Efp.  192.       §  8*  But,  generally,  a  minor  is  not  bound  except  by  con- 

Kyd.  18.  .     tracts  that  concern  his  person ;  therefore,  not  by  a  contract 

C^ro.Jam.     y^  repair  his  house,  that  wants  repairs;  or  for  goods  to 

10  Mod.  67   maintain  his  trade,  or  to  supply  his  shop.     1  Com.  D.  278  j 

'  2  Salk.  386,  387. 
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§  9.  Nor  is  he  bound  by  his  covenant  of  apprenticeship,   Ch,  35. 
or  his  slave  indenture  with  his  master.     Ld.  Raym.  344.        Art.  1. 

§  10.  So  he  cannot  settle  an  account,  so  that  insirmil  cam-  \^fv«^^ 
fuiastti  will  lie  against  him,  though  the  particulars  were  ne-  3  Com.  D. 
.aessaries  ;  for  an  infant  cannot  agree  to  an  account,  and  the  580% 
assumpsit  is  on  the  account  stated,  and  Buller  J.  said  ^^  ^^^^  g  m' ^^' £1}' 
only  consideration  for  the  promise  is  the  stating  of  the  ac-  ^  x  R  '^ 
counts ;  now  if  an  infant  cannot  state  an  account,  the  con-  Trucman  0. 
sideration  does  not  hold,  and  the  promise  is  void/^  Hurst. 

§  11.  So  if  an  infant  live  with  his  parents,  is  maintained  Now,  on 
by  them,  he  is  not  liable  even  for  necessaries,  for  the  parent  ^^'  h.^' 
is  the  proper  Judge  what  are  necessaries ;  and  this  too  would  ^^ 
encourage  extravagance,  and  there  is  do  occasion  to  trust  B.iinbrid^ 

him.      Cro.  Jam.  494.  r.  Pickering;. 

§  12.  Nor  is  a  minor  liable  for  mone;^  lent  even  for  nc-  \^'^^' 
cessariesy  the  law  will  not  trust  him  with  the  money,  theKarlev. 
lender  must  lay  it  out  for  him  ;  then  it  is  providing  neces-  Peeie. 
sarieg  in  fact.     3  Salk.  196  j  Salk.  279  j  Marlow  v.  Pitts.  ^  ^'P- l^i 
field  ;  1  P.  559. 

§  13.  Nor  for  necessaries  for  his  horses,  &c.  unless  it  be  3  ^tra.  if 01. 
proved  these  horses,  &c.  are  necessary  for  the  minor ;  nor  Clowes  v. 
can  he  be  bailiff  or  receiver ;  and  he  has  not  skill  to  render  ^  £^p.*i7i, 
an  account,  Co.  L.  172 ;  but  may  give  a  note  for  necessa- 
ries.     1  D.  &  E.  40. 

§  14.  Nor  does  an  infant's  bill  of  exchange  as  a  merchant,  3  ^om.  D. 
or  bis  penal  bond  for  necessaries,  bind  him ;  but  if  a  minor  ^'  «.  ^_ 
makes  equal  partition  he  is  bound  forever,  and  if  uneqiLal^  Co!^L.  i72. 
and  he  takes  the  profits  after  he  is  21  years  of  age,  he  is  8  East  330. 
forever  bound  ;  this  proves  his  partition  is  only  voidable.    S'***/*' 

§  1 5.  Except  in  cases  of  actual  necessity,  the  law  presumes    ^^  '^^' 
every  one  under  the  age  of  21  years  wants  discretion,  and 
is  incapable  of  assenting  or  contracting.    In  fact,  there  is  al- 
ways a  want  of  legal,  thoogh  not  always  ojf  tuUural  discre- 
tion ;  there  may  or  may  not  be  a  physical  or  moral  inability. 

Speaking  of  a  minor's  lease,  Buller  J.  &c.  said,  if  anfil^-^.S-  . 
agreement  made  by  an  infant  be  for  his  benefit,  it  binds  him.  Maddo 
A  note  issued  in  I^ew  York,  made  by  a  minor  in  Jamaica ;  white.'^  ^ 
if  he  plead  infancy  he  must  show  such  plea  is  good  there. 
8  John^s.  R.  189. 

Art.  6.  Can  one  stullify  himself?  This  important  question 
seems  to  be  unsettled.  ^1.  It  is  diflScult  to  ascertain  par* 
tidl  tn#am(y,  which  Hale  said  was  very  nice  and  hard  to 
find ;  but  he  thought  the  best  rule  was  for  the  jury  to  in- 
quire if  the  person  have  as  much  understanding  as  a  child  ijfal6>8  P. 
14  years  old.  C.89. 

§  2.  <*  By  the  law  of  Et^land  no  man  shall  avoid  his  own  i^^*'*  ^' 
act,''  by  reason  of  idiocy,  madness,  or  lunacy ;  though  hi8  4  '^^'j^s 
heir  or  executor  may.    One  reason  given  is,  that  a  man  can-  1S8.       * 
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Ch.^5.   not  remember  what  acts  he  did  when  he  was  of  n<m  sane 

Art.  6.    mtmory ;  anoifaer,  that  if  he  could  be  allowed  to  stultify 

s^^si"'^  himselfi  and  thereby  avoid  his  contract,  he  may  be  tempted 

B^TeTly^i      ^^^^^  ^^  ^^  '^  '^  Counterfeit  insanity  for  the  purpose,  perhaps, 

Case.  about  the  time  of  the  contract,  ana  lay  his  plans  so  as  to 

?w^'?^'    prove  it  to  his  purpose.     In  the  case  of  Beverly  the  court 

Con^Sie!      tmanimously  resolved  that  the  deed  of  a  non  compos  mentis 

8  Bl.  Com.    is  voidabk :  yet  he  shall  not  avoid  it,  because  it  was  a  max- 

^1, 383.      im  in  the  law  that  no  man,  of  full  age,  should  be  received  to 

CobT  i?to    '^"''"'y  himself.     In  this  case  four  kinds  of  privities  were 

94.  '  named;   1.  in  blood  as  heir;  3.  in  representation  of  the 

F.  N.  B.  406.  person,  as  executol-s  and  administrators ;  3.  in  estate,  as  a 

3Stra.lG04.  gif^  j^  tail,  reversion,  or  remainder  in  fee ;  4.  \t\  tenure,  as 

lord  by  escheat ;  and  herein  the  court  decided  that  only  the 

1st.  and  3d.  as  htirsj  and  executors  or  administrators  may 

disable  him  who  was  a  non  compos,  and  avoid  bis  deed  :  that 

there  are  some  acts  of  a  non  compos  that  none  of  them  shall 

avoid,  as  if  he  acI<nowledge  a  fine,  or  suffer  a  recovery,  or 

acknowledge  a  statute  or  recognisance,  for  these  are  matters 

€d.  L.  W.^  of  record. 

§  S.  A  non-sane  person  is  bound  by  his  partition  ;  but  not 
his  issue,  unless  it  be  equal. 

$  4.  It  is  pretty  clear,  as  some  think,  that  the  guardian  of 

a  non  compos,  appointed  in  the  course  of  eur  etatutes,  tuatr 

do  it,  if  according  to  the  fact,  that  is,  stultify  him ;  for  it  is 

said  that  this  guardimn  cannot  be  affected  by  either  reason, 

above  stated,  any  more  than  the  heir,  executor,  or  adminis- 

Keffidetf      trator  is :  but  may  not  the  same  mischief -follow  as  would 

^^'  on  avoiding  the  contract  by  his  own  plea.    Guardian  can 

give  a  note  where  personally  liable. 

^  5.  As  to  this  question,  whether  a  man  may  plead  his 

C^**^*      6wti  incapacity,  the  authorities  are  certainly  both  wavs. — 

4m"  3  Com.  Thc^  i*  a  ^'^''^  »n  the  Register  or  for  him  to  recover  lands 

566,*         ,  aliened  by  him,  during  his  insanity ;  dura  fecit,  non  compos 

W.  Jr.  ft.  )|66.  rifientis^  ui  dicit ;  and  Fitzherbert  held  it  reasonable  he  should 

5  Ed.  i.  99.  "^^  ^^^^  ^^'t* 

H.  6v  §  6.  On  the  other  hand,  there  are  many  cases  m  the  year 

Lit.  Sec.  b6okb  mnd  in  Coke,  &c.  ih  which  it  is  held  be  cannbt  stul- 
Cro  El  398  ^^^^  himself.  Littleton  adopted  fully  the  principles  of  "Be- 
Stroud  T.  verly's  case,  and  so  did  Coke.  So  in  several  cases  in  Croke 
ManhaU.  Elizabeth,  and  these  principles  are  adopted  by  several  late 
m  CroM  i^rfters.  And  one  adds,  "  infancy  and  duress  are  facts  capa- 
ic*  "^''  ^^^  of  beiBg  proved  without  havmg  recourse  to  the  actions  of 
C4.L.'a4t.  the  plirties  meant  to  b^  diaquiiNfi^.  They  cannot  be  ad- 
3Mod.  doi,  sumed  where  they  do  not  really  exist.  But  insanity,  being 
^^*  a  quality  annexed  to  the  mind  of  the  party  who  is  sdbject  to 

It,  ill  is  conelttsion,  upon  liia  ataVe  ofttind,  td  he  <k*diwn  only 
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from  his  own  ftctlons.^    **  A  person,  therefore,  maj  assume   Ch.  35. 
this  disability.^  Art.  6. 

After  ail,  those  who  hold  one  really  insane  when  he  con-  y^^sym^^/ 
tracts,  may  shew  it,  when  he  is  able  afterwards  to  plead,  are  See  Yates 
supported  by  Ae  truth  ofihefncts^  and  so  in  reason  :  on  the  v.  Boon  or 
other  hand,  the  two  objections  have  weight;  but  the  one,  ^<^«**^*  ^^•. 
lie  cannot  remember,  &c.,  perhaps  is  anwered  by  observ-  iroi,  r. 
in%  it  is  not  material  he  should,  as  he  may  learn  the  fact  219. 
of  his  insanity  from  information^  and  prove  it  by  witnesses  ;  2*^*/5?  ,g 
the  other,  the  fraud  to  be  feared^  from  putting;  it  in  one's  power    ^'**  ^  • 
to  fei]^  or  tounterfrit  insanity  or  inability,  and  then  to  avail 
himself  of  it,  ia  important :  but  ought  the/ear  of  frauds  or  an 
apprehension  one  may  be  dishonest,  be  reasons,  on  general 
principles,  for  barrir^  a  distlosutt  of  the  truth  f   Why  not 
leave  the  frand  in  this  case,  as  in  others,  to  evidence  ?  Th6 
policy  of  the  law  is  to  be  admitted  with  caution,  when  il  pre- 
cludes an  inqniry  into  the  truth  of  facts — and  equity  relieves 
even  in  matters  of  record.    New.  on  Con.  19. 

§  7.  In  this  case  the  special  verdict  found  that  when  Si*  3  Mod.  «>6, 
aon  Leach  executed  a  certain  deed  of  surrender,  he  wafe  xhompwm 
^n  cnmpos  mentis^  and  the  question  if  his  son  in  remainder  y.  Leach, 
should  avoid  this  deed,  and  the  court  held  that  a  surrender  a.  p.  1690, 
by  en  infant  is  void,  and  so  this  by  a  non  compos  ;— that  if  jj**'®^^ 
an  infant  grant  a  rent  charge  out  of  his  estate,  il  is  ipso  facto  coiu*i6^ 
void  ;  and  he  may  have  trespass,  if  the  grantee  distrain  for 
the  rent — that  in  ail  the  cases  cited,  in  which  it  was  held 
that  an  infant^  deeds  are  only  voidable^  the  meaning  is,  that 
non  est  factum  coutd  not  be  pleaded,  *^  because  they  have 
the  form  though  not  the  operation  of  deeds,  and,  therefore, 
are  not  void  on  that  account,  without  shewing  aome  special 
matter  to  make  them  of  no  efficacy .^^    And  this  surrender 
being  void,  the  court  held  that  all  persons  might  take  ad- 
vantage of  it.    And  this  judgment  was  affirmed  in  the  House 
of  Lords.    Generallyt  when  a  minor's  deed  is  ipso  facto  void, 
it  is  where  there  is  only  the  bare  deed  ;  but  where  voidable 
only,  it  is  hecauBO  the  deed  or  contract  of  the  minor  is  ac- 
companied by  some  other  act^  as  giting  or  taking  posses- 
sion of  the  lands,  or  goods.  Ice.  or  may  be  so  beneficial  to 
him  as  that  he  may  elect  to  confirm  it,  &c. 

§  8.  Judgment  binds  a  minor,  but  be  may  reverse  it  after  t  Dal.  166. 
be  comes  of  age,  and  try  the  fact  of  infancy  by  a  jury,  ex-  ®  r^  Ca^' 
cept  in  rieal  actions,  fines,  and  recoveries.    The  plaintiffs  in  455. 
error  appeared  in  person  below,  imparled  and  then  pleaded  Cro.  El.  569, 
nil  dunt^    S  Bac.  Abr.  149,  all  for  the  minor,  and  the  follow-  ^^^* 
ing  cases  were  cited  against  him*    3  Bl.  Com.  331 ;  Bac. 
Ahr.  124,  184, 135, 136  ;  9  Ven.  377  5  Co.  L.  28© ;  MooPe 
460 ;  Hardwicke's  Cuses  104 ;  Hetley  65. 
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Ch.  35.  §  ^*  111  this  case  the  court  keld  that  a  minor^a  contraci 

Art.  6.  shall  not  be  converted  into  a  tort^  so  as  to  charge  him  on 

.,_^^^^^  on  the  ground  of  iori^  where  the  parties  meant  a  contract, 

8  T.  R.  335*  ^^ough  it  proves  to  be  void ;  but  he  is  liable  in  Atfinut  and 

Jennings  v.  trover. — Bos.  and  P ;  3  New  R.  140,  Mills  v.  Graham^ 

Randall.  ^  iQ.  But  a  minoi'  is  clearly  answerable  for  his  tort,  as 

f  Keb!^i3  ^^^  trover,  slander,  &c.  but  on  his  contract  only  as  above. 

914.  *      *  Hence  it  was  held  that  he  is  not  liable  on  a  count  which 

Grove  v.  stated  that  the  plaintiff,  at  bis  request,  delivered  him  a  mare 

^K^b  778  ^^  ^^^  plainliff^s  to  be  moderately  ridden  by  the  defendant, 

905^913.  '  ^  minor,  yet  that  he,  maliciously  intending  to  injure  the 

Johnion  v.  plaintiff,  wrongfully  and  injuriously  rode  her,  &c.,  kept  her 

r^k  rfin  "^^^7«  ^*^  ^^^^  ^^®  ^^^  greatly  strained  and  damaged, 

it^.  ^  Held  this  is  cantracij  so  it^ancjf  is  a  good  plea  in  bar,  though 

Manby  v.  DO  consideration  or  promise  by  the  infant  was  alleged. 

Scott.  §  1 1.  If  one  deliver  goods  to  an  infant  on  contract^  know- 

^^^'  ^'  ing  him  to  be  one,  he  shall  not  charge  him  in  trover. 

Infant,  c.  6.  §  12.  If  an  infant  continue  in  possession  after  he  comet 

2  Cro.  320.  of  age,  of  land,  leased  to  him  in  his  minority,  he  affirms  the 

lease,  and  is  liable  for  the  rent  incurred  while  a  minor ;  so 
during  his  infancy,  if  he  occupies  by  virtue  of  a  lease,  A 
minor^s  warrant  of  attorney  is  absolutely  void :  for  it  is  his 
1  H.  Bi.  76.  tnere  deed  not  accompanied  by  any  act  of  possession,  deli- 
very, &c. 

§  13.  ContracU  in  tqaiiyofiht  disuhUdpersom.  The  resi- 
due of  the  sections  in  this  article  are  matters  in  equity ;  and 
Newland  on  in  equity  as  in  law  the  minor^s  contract  is  binding,  voidable, 
^SS^toe  ^^  absolutely  void.  Binding  if  for  necessaries,  as  above 
^risdiction  Seated :  but  if  Jbe  contract  with  a  ptnaUy  to  pay  for  neces- 
of  courts  of  saries,  heisnotbound;  nor  for  monies  borrowed  to  buy  them, 
equity,  2,  even  if  he  so  apply  them,  as  his  contract  is  on  the  Mndtfig, 
^^*  and  the  application  i§  ex  post  facto.    See  51.  a.  1.  3.    But 

the  lender  in  equity  will  be  allowed  to  be  in  the  place  of  the 
creditor  for  necessaries.   Marlow  v.  Pittfield,  1  P.  W.  559. 

3  Atk.  S13,  §  1 4.  A  feme  infant  may  be  bound  in  a  money  portion  by 
and  607,  3^  agreement  on  her  marriagpe,  made  with  the  consent  of  her 
New.  on  parents  or  guardian  5  (Hervey  r.  Ashley,)  especially  if  the 
Con.  8.  husband^s  settlement  be  adequate.  1  Bro.  C.  C.  105, 1 12, 
4Bro.  C.  a  May  v.  Hook,  and  162 ;  2  P.  W.  242 ;  4  B.  C.  C.  343 ;  but 
3Vef  &i5.  '"  Clough  V.  Clough,  a  later  case,  the  contrary  seems  to  be 
5  Vesi  189*.   settled.  This  was  a  case,  however,  of  her  real  estate.   But 

4  Bro.  C.  C.  she  may  bar  her  dower  by  a  jointure  in  lieu  of  it  before 
fBater*"'  marriage;  this  may  be  by  27  H.  VIII.  10;  New.  on  Con. 
2 Bro.  c.  C.  9i  ^0,  Caruthers  v.  Caruthers,  and  a  settlement  on  her  by 
545.  him  before  marriage,  of  personal  estate,  and  no  consent  of 

guardian  which  bars  her  of  dower»  will  bar  her  of  her  dis- 
tributive share  in  bis  estate,  if  expressed  to  be  $0  intended. 
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1  Atk.  439.    Newland,  p.  10,  sa^s,  he  has  met  with  no  case   Ch.  35. 
deciding  the  interest  of  a  male  inrant  in  his  property  can    Art.  6. 
be  boHnd  by  his  marriage  contract ;  but  his  concurrence  in  -_^-^-^_- 
settling  her  property  before  marriage  negatives  all  fraud 
in  the  case. 

§  1 5.  Voiddbkf  or  void  coniracU  in  equity.     A  minor's  deed  New.  on 
taking  cfiect  by  his  own  delivery  is  but  voidable  ;  this  seems  Littieton 
to  be  the  legal  rule,  see  Perkis  s.  12,  and  ch.  35,  a.  8,  12 ;  8.259,  Sann- 
but  he  says,  all  his  deeds  that  do  not  so  take  effect  are  void  ;  denon  v. 
but  see  South  r.  Parsons,  a  higher  authority.     His  power  2^811^.  937 
of  attorney,  as  it  gives  but  a  mere  power,  is  void  absolutely ;  Holt  v.  cia- 
see  1  H.  BL  75 ;  see  Darby  v.  Bowker,  a.  1 1, 33.     In  some  rondeux. 
cases  a  minor's  promise  is  nudum  pactum^  but  not  all  his  sim-  \^^  ?^* 
pie  contract ;  if  so,  no  consideration  for  ihe  other  party's  ^g^  Hu^ 
contracts.     Hence  held  a  female  infant's  promise  to  marry  «tte^i  case. 
was  a  consideration  for  the  man's,  and  bat  Toidable  at  her  ^^^*  ^ 
election )  but  of  the  infant's  contract,  not  hg  deed,  there  be*  ^^^  Co.l^ 
ing  no  delivery,  and  if  but  voidable,  it  is  for  the  appearance  seo. 
of  benefit  to  him ;  so  vou2,  if  on  its  face  it  is  prejadicial  to  S  Init  673. 
him,  and  cannot  then  be  confirmed.    If  voidahtt,  may  be 
avoided  or  confirmed,  if  not  matter  of  record.    Matter  of 
record,  he  mast  avoid  within  age  on  the  court's  inspection ; 
not  of  record,  but  in  fart,  he  may  avoid  within  age,  or  of 
age ;  if  he  bargain  and  sell  lands  by  deed,  indented  and 
enrolled  he  may  avoid  when  he  pleases. 

A  minor's  contract,  when  and  how  void  or  voidable,  more 
fully  examined.    Cb.  51,  Pprent  and  Child. 

§  1 6.  .Yon  compos^  bound  in  equity  or  not.   Contracts  of  per- 1^*  Coa. 
sons  of  non-sane  mind  are  only  voidable,  including  idiot  and  ^^^^  ^ 
lunatic ;  see  Beverly's  case,  ante.     Newland  holds  Coke's  Con-'lS,  81. 
opinion  in  that  case  for  law.     See  s.  6.  this  art ;  C.  91 ,  a.  5, 1  £q«  Ca. 
Yates  V.  Bowen  &  al. ;  and  Newland  on  a  view  of  the  cases,  ^'^^^^ 
says,  however  in  an  action  of  debt  on  articles,  lunacy,  though  ^^  Ridier. 
not  pleadable,  may  be  given  evidence  on  non  eat  factum^ 
and  cites  Gates  r.  Boen,  2  Stra.  1 104.    The  point  in  Bever- 
ly's case,  it  seems,  is  not  yet  judicially  decided  in  equity ;  but 
it  seems  clear,  the  heir,  etecator,  committee,  attorney-^e- 
neral,  or  guardian  of  the  non  compos^  may  prove  he  was  m« 
sane  when  he  contracted.    The  lunatic  was  made  a  party 
in  the  bill  with  his  committee,  and  may  be  with  the  attor* 
'  ney-general.    Though  an  heir,  executor,  or  administrator, 
may  prove  the  insanity  of  the  deceased,  being  privies  in 
blood  and  by  representation,  yet  privies  in  estate,  as  donee  ^^/^^'' 
in  tail,  and  reversioner  or  remainderman  in  fee,  or  privies  |^||[Q^«ia'« 
in  tenure,  as  lord  by  escheat,  cannot ;  also  8  Co.  43, 44.  And  caie, 
none  shall  avoid  his  acts,  which  are  matters  of  record  ;  as  ^J^'  ^ 
where  a  deformed  idiot  acknowledged  a  fine,  it  was  adjod^-  Dawm/ 
ed  valid  in  law ;  bat  equity  relieves  against  siicb  acts  on  a  Van.  67& 
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Ch.  35.  recorJi  if  proved  the  party  wii$  n$n  eompo9  at  the  time. 

ArUZ.  Clerk  V.  Clerk,  2  Vern.  412. 
K^^^,/^^      §  i  7.  Insanity  afur  «  eoniract  is  made^  One  8o  niade»  equi* 

1  Vet.  82,  ^y  wi'^  enforce,  where  the  contractor  becomes  insane  after 
Owen  T.  ^  he  made  it^  if  the  execution  of  it  is  to  be  done  bj  other  pep* 
^A^'**  sons,  for  such  insanity  does  not  alter  the  rights  of  the  par- 
Hajt  ▼  '  ^^^^  where  they  can  have  a  remedy  ;  and  there  is  one,  when 
Warren.  the  legal  estate  is  in  trustees,  who  can  perform }  but  if  the 

legal  estate  be  in  the  nm  compos  himself,  this  may  prevent 

a  remedy  in  equity  by  specific  performance. 

French  law      §  18.  By  the  French  Civil  Code,  adopted  in  Louisiana, 

^^  ^^'     P^'*^^**^  capable  of  engagin^^  cannot  plead  the  incapacity  of 

^^^  the  minor,  a  person  under  interdict,  or  a  married,  woman^ 

2  Mail  R.    ^ith  whom  they  have  contracted. 

415^  Whip-       Art.  7.   American  cases,  &et    §  !•  In  this  case  the  court 

pie  y.  Dow.  i|^||j^  ^i^m  \{  ^  widow  have  an  infant  daughter  possessed  in 

her  own  right  of  property  sufficient  for  her  support,  the 

mother  is  not  compellable  to  support  her,  but  may  have 

assumpsit,  or  other  proper  action  against  her  when  she 

2  Man.  R.    comes  of  age,  for  her  board  and  maintenance. 

419,  case  of      g  2.  In  this  csse  it  was  held,  that  on  is^fani  alien  cannot 

2  M^^'  ^R    ^  naturalized  on  bis  own  petition,  but  may  be  as  a  pan  of 

55,  ^j  T.    bi^  father^s  family,  and  on  his  petition. 

Ciader.  §  3.  The  courts  decided  in  this  action,  that  the  lease  of 

a  minor's  land  by  his  father,  as  natural  guardian,  is  void, 

Reeye^i  D.  ^^^  especially  considering  the  provisions  of  our  statutes^ 

R.  *  that  require  guardians  to  give  bonds  to  inventory,  faithfully 

manage,  and  to  account  for  the  estate.    But  according  to 

2  M  R.  ^^^S^  Reeve,  guardianship  by  nature  in  Connecticut  is  over 
320,*T[icker  ^^  estate  as  well  as  the  person^ 

k,  others,  §  4.  The  court  held,  that  the  guardians  of  spendihrijis  can- 

gaardianfl,    not,  by  our  stalutest  be  licensed  to  sell  (heir  real  estates* 
isf^T^^        Hence  the  petition  of  the  guardians  was  dismissed,  but  this 
decision  was  before  the  act  of  March  28,  1807,  was  passed, 
6  Mau.  R.    empowering  them  to  sell  by  order  of  court  as  in  other  cases, 
^»^onter    adding  the  certificate  of  the  overseers  of  the  poor. 
T.  Fuller.         ^  g^  Guardian,  Vfhere  personally  liable,  seeCh.  153,  ch.  20, 
a.  19.     So  in  this  case  neld,  that  where  one  gave  a  promis- 
sory note  as  guardian,  he  is  liable,  personally,  for  the  pay- 
ment of  it,  for  he  cannot  bind  the  person  of  his  toard,  nor 
can  an  administrator  the  deceased's  estate. 

Art.  8.  Jllinor^^  contracts  only  voidable,  and  vihen,  §  1  •  Gene- 
rally,  every  purchase  by  an  infant  is  voidable  onl  v,  so  is  his 

3  Go"  ^b  '^^^v  rendering  rent  to  him,  as  possession  attends  his  con« 
ggj  tract* 

Co.'L.ao6.  §  2.  If  he  ^^  give  or  sell  goods  and  deliver  them  with  his 
3  c^'  n^*  own  hands,  he  shall  have  no  action  of  trespass  against  the 
QQi^^'  '  donee  or  vendee  by  reason  of  the  delivery,"  so  is  only 
3  Bw.  1798.  voidable. 
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§  3.  In  Drury  v.  Drury^  Lord  Mansfield  laid  it  down  as  a    Ch.  35. 
general  rule,  that  ^^  if  an  agreement  be  for  the  benefit  of    Art.  8. 
an  infant  at  the  tune,  it  shall  oind  him.'^    ^^  Lord  Hardwicke  v^^-v^^^ 
afterwards  adopted  this  rule,^  and  BuUer  J.,  who  cited  these  2T.R.  161, 
two  opinions,  said,  "all  the  modem  cases  have  expressly  ^^f*''*** 
held,  that  an  infant  cannot  avoid  a  lease  which  is  for  his  own 
benefit,'^  who.  also  cited  Dunning's  argument  in  arguing   . 
against  an  infanf  s  deed  in  Souik  v*  Parsons* 

§  4.  In  this  case  a  negro  slme  in  Su  Vincents,  about  six-  2H.Bl.511, 
teen  years  old,  bound  himself  a  servant  for  five  years  by  in-  5**°® J' 
denture,  and  had  maintenance  for  his  services.   In  this  case      ^^ 
the  court  said,  that  some  contracts  of  infants  are  merely  void, 
"  such  as  the  court  can  pronounce  to  be  to  their  prejudice :" 
some  binding,  as  "  for  those  things  which  the  court  can  pro- 
nounce to  be  necessary  for  them  :^  others,  and  the  more  nu- 
merous class,  of  a  more  uncertain  nature  as  to  benefit  or  jpre- 
judkej  are  voidable  only^  "  and  it  is  in  the  election  of  the  in- 
fant to  affirm  them  or  not.^' 

§  5.  If  an  infant  alien  his  lands,  he  cannot  have  his  dum  f.N.  B.  191, 
fidt  infra  atatem,  till  he  comes  of  age,  and  in  this  writ  he  <t«^  ^*  ^^' 
states  he  is  of  full  age ;  but  the  heir  of  the  infant  may  have  it  i^^'c'l' 
within  age.  sivfod.soi.' 

§  6.  An  alienation  by  an  infant  may  be  avoided  by  him-^  5  Co.  43,43. 
selfi  or  by  his  privy  m  bloody  as  his  heir,  though  special  as  ?^®"'  ^' 
per  formam  doni  ;  but  not  by  privy  in  law  or  tenure^  as  by  ^  q^  350 
lord  by  escheat,  or  in  estate,  as  one  in  remainder,  &lc.  .  937, 939. 

§  7.  A  woman's  contract,  at  the  "  age  of  fifteen,  to  marry,  is  3  Bac.  136. 
only  voidable*   When  the  infant's  contract  may  be  for  his  bene- 
fit,  or  to  his  prejudice,  the  law  allows  him  to  consider  it  when 
he  comes  of  age,''  and  ^^  it  is  good  or  voidable  at  his  election." 

§  8.  Held,  tnat  assumpsit  Res  asainst  a  spendthrift  under  4  Mass.  R. 
guardianship,  in  which  he  may  defend  b^  his  guardian,  and  ^^^t?J^ 
not  against  the  guardian ;  and  the  verdict  is,  that  the  spends  ^* 
thrift  promised,  &c. 

^  9.  This  was  assumpsit  against  a  minor  and  another  for  Mass.  S.  J. 
beef  and  provisions  suppliea  a  vessel,  of  which  Briggs,  the  ^^^"'^^fT' 
minor,  was  master  5  he  pleaded  infancy ;  the  replication  stated  Jj^'  J^  p?l. 
the  facts.   The  court  held  his  plea  was  good,  and  that  he  eity^' 
was  not  liable.   The  plaintiff*  haa  leave  to  amend,  and  strike  Brig:^. 
out  his  name,  and  proceed  against  Fogerty  alone. 

§  10.  In  the  great  case  of  South  v.  Parsons,  all  the  essen- 
tial principles  established  in  the  ancient  and  modern  books 
were  largely  considered  by  counsel,  and  by  Lord  Mansfield 
and  the  court,  and  the  soundest  of  them  were  adopted. 

§  11.  ./i  minor'^s  contract  when  void  or  only  voidable. — ^This 
is  a  very  difficult  question  to  decide  in  practice,  and  it  is  a 
very  important  question ;  for  when  void,  any  stranger  can  take 
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Ch#  35.     advantage  of  its  being  void.    But  when  only  voidable^  only 
^rt.  8.      the  minor  himtelff  or  those  under  him  (as  below,)  can  avoid  it ; 
N.^^v'^^  not  even  his  guardian.     The  same  principle  nearly,  runs 
through  all  the  cases  of  these  disabled  persons.    The  rule  of 
the  civil  law  was,  that  pupils  might  better  their  condition,  but 
could  not  impair  it  without  the  authority  of  their  tutors. 
3Barr,l794.      §  12.  In  tnis  leading  case  the  question  was,  ^^  whether  a 
Zoach  V.       minor^s  conveyance  by  lease  and  release,  was  dbsohUely  void 
*'*^'"'        or  only  voidakk^'^  by  which    he  had  assigned  an    estate 
mortgaged  to  his  father,  and  on  which  this  minor  heir  and 
the  executor,  John  Lamb  Cook,  entered  to  avoid  the  lease 
and  release.     Parsons  the  defendant,  who  set  up  the  invali- 
dity, was  a  third  person,  and  tenant  of  the  land  under ^  a  se- 
cond mortgagee.    Glynn  urged,  "'  that  infancy  is  a  personal 
privilege,  ana  that  the  infant  only  can  avail  himselt  of  bis 
infancy .^^    That  his  agreement  is  not  nu//,  as  the  other  P^tr 
of  full  age  is  i^mnd.    Here  the  infant  cannot  be  prejuaiced, 
hence  his  lease  and  release  are  but  voidable ;  the  law  only 
takes  care  to  prevent  his  beine^  injured.     8  Co.  43,  60 ;  Lit. 
51,  377  ;  2  Leon.  216,  218  ;  Moore,  105. 

JTunntng,  for  the  defendant,  urged  that  the  minor^s  dissent 
made  his  act  void  ah  initio,  ^^  and  he  may  avoid  it  at  any 
lime  ;^'  ^'  that  his  conveyance  by  lease  and  release  was  ahso- 
lutehf  void  ;  and  that  his  deed  of  his  land  is  void  in  itself,  and 
but  voidable,  only  when  attended  with  actiwl  personal  livery 
of  the  land :  that  if  the  minor's  lease  reserving  rent,  and  for 
his  benefit  is  valid,  it  is  of  necessity.  8  Co.  45 ;  9  H.  VL  fo. 
6;  Cro.  Car.  103,  503;  Carth.  435;  3  Mod.  301 ;  1  Inst. 
45,  247. 

Lord  Mansfield  delivered  the  opinion  of  the  court,  and 
made  two  questions ;  1.  Did  the  conveyance  bind  the  minor? 
2.  If  not,  can  the  defendant  take  advantage  of  the  infancy  ? 
As  to  the  first,  he  said,  the  law  protects  infants  from  injury 
by  their  imprudence,  but  "  enables  them  to  do  binding  acts 
I  for  their  own  benefit,"  "  and  without  prejudice  to  themselves 

for  the  benefit  of  others.^^  If  an  infant  do  an  act  he  is  com- 
pellable to  do,  it  binds  him ;  as  making  partition  or  paying 
rent.  "  A  right  and  lawful  act  is  not  within  the  reason  of  the 
privilege,  which  is  given  to  protect  infants  from  wrong." 
Another  rule  is,  ^'  that  the  acts  of  infants  which  do  not  touch 
his  interest,  but  take  effect  from  an  authority,  which  he  is 
trusted  to  exercise,  are  binding."  A  third  rule  is,  "  this  pri- 
vilege given  as  a  shield  and  not  as  a  sword,"  shall  never 
be  turned  into  an  offensive  weapon  of  fraud  and  injustice. 
Here  Cook  was  joint  executor  and  residuary  legatee  with 
his  mother:  the  109/.  due  was  paid  them  by  the  lessors  of 
the  plaintiff ;  to  them  (he  mortg(ige pledge  wdis  assigned;  this 
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was  a  just  and  lawful  act :  and  it  would  have  been  unjust  in  Ch«  35. 
the  minor,  to  have  kept  the  pledge  after  the  debt  was  paid,  Jlrt.  8. 
and,  said  Lord  Mansfield,  he  ^'  was  compellable  to  do  what  he 
has  done*"  On  the  whole,  the  court  held  the  conveyance 
bound  the  minor*  As  to  the  second  question,  can  the  ^  lie- 
fendant  take  advantage  of  the  infancy  f '  This,  said  the  court, 
depends  on  two  points — ^^  whether  tnis  conveyance  be  vcid  or 
voidable  only"— 4f  voidable  only,  did  the  minor,  by  his  eniry^ 
absolute!  V  avoid  it  ?  As  to  the  first  pomt, "  we  think  the  law  is 
as  laid  down  by  Perkins,"  (sect.  12.)  that*' all  such  gifts, 
grants,  or  deeds,  made  by  infants,  which  do  not  take  effect 
by  delivertf  of  his  handj  are  void;  but  all  gifts,  grants,  or 
deeds,  made  by  infants,  by  matter  in  deed,  or  in  writing, 
which  do  take  ^ect  by  delivery  of  his  hand,  are  voidable  by 
himself,  by  his  heirs,  and  W  those  who  have  his  estate." 
*'  The  words  which  do  take  effect^'*  are  essential,  and  exclude 
letters  of  attorney,  or  deecis,  which  delegate  a  mere  power, 
and  convey  no  interest."  "The  delivery  of  a  deed  cannot 
be  rotd,  but  only  voidable.'*'*  The  delivery  of  a  deed  must 
be  before  witnesses,  and  has  the  same  efiect  as  the  livery  of 
seisin^  or  of  the  land  ;  where  the  deed  conveys  an  interest^  an 
infant  cannot  plead  non  est  factum.  He  must  avoid  his  deed, 
by  pleading  his  infancy,  specially,  because  his  deed  has  an 
deration  from*  the  delivery ;"  and  "  not  because  it  has  the 
form  of  a  deed ;"  "  the  deed  of  a  feme  covert  has  the  form^ 
but  she  may  plead  non  est  factum  ;  because  it  has  no  opera- 
tion ;"  her  deed  is  void^  the  infant's  voidable.  (Perkins,  s.  154, 
cited.)  His  deed,  again  delivered,  after  ofage^  is  good ;  her's 
after  sole  is  not.  "  It  has  been  long  settl^  that  an  infant 
may  make  a  lease,  without  rent^  to  try  his  title ;"  "  the  lessee 
can,  in  no  case,  avoid  the  lease,  on  account  of  the  infancy 
of  the  lessor ;"  which  shews  it  is  voidable  only.  "  It  is 
best  for  infants  they  have  an  election ;"  "  there  is  no  in- 
stance when  the  other  party  to  a  deed  can  object  on  account 
of  infancy ;"  perhaps  to  avoid  ?l  penalty^  &c.  an  infant's  deed 
may  be  deemed  void.  "  The  end  of  the  privilege  is  to  pro- 
tect infants ;  to  that  object,  therefore,  all  the  rules,  and  their 
exceptions,  must  be  directed.  2d.  poinh  "  At  common  law 
if  an  infant  made  a  feoffment,  he  might  enter  during  his  mi- 
nority^ to  revest  his  possessory  right  for  the  sake  of  the  j^o- 
fts^  but  still  his  feomnent  was  voidable  only^  and  he  might 
elect  to  confirm  it,  when  he  attained  his  full  age;"  "the  rea- 
son why  an  infant  cannot  bring  a  writ  analogous  to  a  dum 
fait  infra  atatem^  during  his  minority,  is,  that  his  election  may 
not  be  bound  by  the  judgment."  In  this  case  the  defendant, 
Parsons,  is  a  mere  stranger  to  the  infant's  deeds,  and  cannot 
object  to  them.    A  minor's  contract  for  his  benefit  i&  only 
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Ch.  35.    avoidable  by  hmstlf.    See  also  3  Com.  D.  683;  Co.  Lit. 

Art.  8.     380;  3  Ins.  573;  6  D.  &  E.  653;  1  Bos.  &  P.  480;  4  Esp. 

v^^-v-^  R.  188;  3  H.  Bl.  513;  1  Com.  on  Contracts,  1,  3.   Effect  of 

New.  on        his  avoiding  his  purchases  on  credit,  see  C.  13.  a.  13.  §  3,  19, 

^°'  ^'         and  parent  and  child. 

13  Mass.  R.       §  13.  ji  note  to  a  minor  how  avoided,  4^c. — ^Dec.  10,  1808, 
^•y^  Twambly  gave  his  note,  not  negotiable,  to  Willis,  a  minor ; 

Twambij  in  ^^  exchanged  it  with  one  Cook  for  a  watch  of  no  value.  The 
•rror.  next  day  WilUs,  still  a  minor,  under  his  father's  direction, 

annulled  the  agreement  with  Cook,  tendered  the  watch  to 
him,  and  demanded  the  note,  and  forbade  him  to  dispose  of  it. 
Twambly  informed  of  the  circimistances,  gave  a  new  note 
to  the  minor's  father,  receiving  a  discharge  from  him  of  the 
old  note.  Afterwards,  for  a  valuable  consideration.  Cook 
passed  the  note  to  one  Raynes,  assuring  him  Twambly 
would  pay  it.  Raynes,  ignorant  of  the  rescinding,  sued  the 
note  in  the  minor's  name.  Held  it  was  void  from  the  re- 
scinding of  the  contract  by  the  minor,  on  the  ground  he  could, 
and  did  in  fact,  annul  it,  the  same  being,  said  the  court,  ^  a 
contract  by  which  he  could  not  be  bound,"  meaning  the  as- 
signment to  Cook,  ^  and  that  the  note  ceased  to  be  the  pro- 
perty of  Cook,  from  the  time  when  he  was  notified  by 
Willis,  that  he  considered  the  bargain  void,  and  was  tender- 
ed the  watch,  which  was  the  consideration  of  the  bargain." 
"  The  settlement  made  by  Twambly  when  he  cave  the  new 
note,  in  lieu  of  this,  discharged  him  from  his  liaoility  on  this 
contract ;"  for  though  he  knew  it  was  passed  to  Cook,  yet 
^^  he  had  a  right  to  consider  the  property  of  it  as  still  re- 
maining with  Willis."  ^  It  not  being  negotiable,  in  its  na- 
ture, and  the  transfer  having  been  vacated,"  two  material 
points  were  decided  in  this  case,  1.  that  the  ori^nal  note 
was  for  the  minor^a  benefitf  he  could  and  did  annul  it  while  a 
minor,  and  when  the  new  one  was  given.  3.  That  the  as- 
signment of  it  to  Cook,  evidently  to  the  mmor's  prejudice, 
could  be,  and  was  in  fact,  avoided  by  him:  but  (}id  the 
court  understand  this  assignment  to  Cook  to  be  void,  or  only 
voidable ;  the  court  speakmg  of  the  note  ceasing  to  be  his 
property,  on  notice  the  bargain  was  annulled,  &c. 
13  Mass.  R.  §14.  MinorU  contract  in  buying  cattle  but  voidable. — This 
Sirerlfe'  ^^^  trover  for  certain  cattle  the  defendant  took  on  execution 
CUp  V.  SIS  the  property  of  one  J.  N.  Lithgow.  Defendant  sold  them 
Houdlet.  to  Thomas  Butler,  and  he,  fairly,  to  the  plaintiff;  Clap, 
one  of  them,  was  the  guardian  of  a  minor,  A.  J.  S.  G.  Lith- 
gow. This  minor  was  called  as  a  witness  by  the  plaintiff,  and 
testified  that  immediately  after  the  plaintiffs  purchased  said 
cattle,  they  were  put  into  his  possession,  and  he  considered 
them  as  his  own ;   and  that  he  agreed  with  each  of  the 
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plainti£&  as  to  paying  for  them,  &c.  but  was  not  to  dispose  of    Ch.  35. 
them  but  by  his  guardian's  consent,  ^  and  that  he,  the  said     Art.  8. 
minor,  considered  himself  as  holding  the  cattle,  when  they 
were  taken  by  the  defendant."    The  court  held,  1.  that  the 
sale  of  the  cattle  to  the  minor  was  onbfr  voidabk  ;  2.  and  that 
the  guardians  of  mmars  cannot  avoid  thtir  contracts.    But  ac- 
cording to  Baker  v.  Lovett,  &  al.  a  minor,  aided  by  his  ^ar- 
dian,  &c.  may  avoid  them  in  court.    A  minor  gave  his  bond  Wash.  Ver. 
for  a  gaming  debt,  and  when  of  age  promised  to  pay  it ;  ^*  ^^' 
held  he  was  bound,  and  2  Hen.  &  Mun.  389.     Minors  are  Tabb  v. 
bound  by   their  marriage  settlement;  3   Hen.  &  M.  399,  Archer, &c. 
435  ;  Tabb  v.  Archer  and  others ;  as  was  the  case  of  Mrs. 
Randolph ;  for  they  may  marry,  and,  as  essential  thereto,  may  Harrej  v. 
contract  by  means  of  marriage  settlements.     In  Harvey  v»  Ashton,  3 
Ashton,  this  position  was  established,  and  a  settlement  by  an  ^^'  ^'^^' 
infant  fifteen  years  old  was  adjudged  to  be  irrevocable  in 
favour  of  issue,  and  that  the  minor  had  not  her  election  to 
waive  the  agreement  when  at  the  age  of  twenty-one  5  so  in  g^ 
this  case  of  Scamer,  &c  the  same  principle  was  fully  adopt-  Binrimm!  3 
ed ;  and  fathers,  and  if  no  father,  the  motner  or  the  guardian,  Ath.  M. 
are  entrusted  with  the   marriage  of  infant  children    and 
wards.    Hence  settlements  made  by  minors  through  them  are  3  Ath.  611. 
binding. 

§15.^  minor  has  power  to  enlist  in  an  indqffendent  company^  13  Mass.  R, 
4^c. — This  was  a  writ  of  certiorari,  sued  by  the  respondent  491,  Com- 
to  reverse  a  justice's  judgment,  for  neglecting  to  appear  at  a  ™^pj^^*^ 
muster  for  inspection  of  a  company  of  militia,  to  which  he  {q  Johns.  R. 
had  belonged.    Defence  was,  he  had  enlisted  into  an  inde-  463. 
pendent  company ;  held  good,  though  he  was  a  minor,  and,  ^  ^^^^  "**• 
otherwise,  would  be  liable  to  do  duty  in  the  standing  militia  ^^Ji^^  ^" 
ccHnpany;  but  he  might  himself  have  avoided  the  said  en-  roUedia  the 
listment,  the  law,  having  made  eighteen  years  of  age  for  mili-  militia,  and 
tary  duty,  necessarily  gives  the  power,  at  that  age,  to  enlist  ^^h  ewe  '"* 
in  any  militia  company,  and  the  father  in  such  case  has  no  has  no  power 
power  to  bind.  to  bind. 

§16.  Assumpsit  on  a  promissory  note  made  by  the  de- 
fendants, Dec.  18,  1811,  Green,  a  minor.   Dutch  was  de- 
faulted.   Green  pleaded  minority ;  replication,  he  came  of  u  Mass.  R. 
age,  and  agreed  to  and  confirmed  his  said  promise.    Defen-  457,  Whit- 
dants  had  agreed  to  be  partners  when  Green  was   an  in-  ^^^'I' 
fant;  note  was  signed  by  Dutch,  using  the  firm.    When  Green.*" 
Green  came  of  age,  the  plaintiff  applied  to  him  for  payment ;  Watson  on 
he  admitted  the  note  was  due,  and  promised  on  his  return  to  Pa^ership, 
Eastport,  where  he  resided,  he  would  endeavour  to  get  the  j  j|*  gj^  ^^ 
money  and  send  it  to  the  plaintiffs,  saying  it  was  hard,  as  i  Saik.  279, 
Dutch  ought  to  pay  it ;    held  a  good  confirmation  of  the 
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Ch.  35.  promise;    authorities,    1  Corny n  on  Contracts,   168,  164; 

Art.  9.  Marlin  v.  Mayo,  &  al.  C.  35  a.  11,  25;  South  v.  Parsons, 

v.^-v^h^  above;  2  Lev.  144. 

15  Mau.  R.  §  17.  If  a  minor  mortgage  land,  and  when  of  age  conveys 

^^'  the  same,  subject  to  the  mortgage,  he  makes  it  valid :  and 

if  he  buv  goods  on  credit  of  A,  and  in  an  action  for  the  price 

New.  on  by  A  the  minor  defeat  his  action  by  plea  of  infancy,  the 

Con.  1  to  14.        •'j  1.  /^^-r*  tn      C    -i*^ 

goods  are  his.    C.  171,  a.  13,  §  17. 

I  Stra.  690,  Several  contracts  of  minors  held  binding  in  equity,  as  set- 
^^mi^'^i^'k  tlmg  mortgages,  as  their  marriage  settlements,  fee.  So  a 
V.      it  ock.  |j,ju^jj.ig  contract  for  goods,  not  necessaries^  delivered  to  him, 

is  only  voidable ;  therefore,  if  after  he  comes  of  age  he  pro- 
mises to  pay  for  them,  he  is  liable ;  and  what  amounts  to 
such  confirmation  is  matter  to  be  left  to  a  jury.  In  this  case 
he  receives  the  goods  into  his  possession,  besides  making  his 
bargain  for  them,  and  in  the  view  of  the  law  also,  the  pur- 
chase may  be  for  his  benefit.  Acts  so  accompanied  with 
possession  are  not  void. 

II  Maas.  R*  §  18.  A  minor  receives  money,  and  of  age  acknowledges 
1^1  J^Js«o°  it,  the  law  raisr,i  a  promise :  as  where  one  gave  the  foUowmg 
E^cuton^'  note,  viz.  "BaUze,  15th  March,  1808,  received  of  William 

Jackson  f2,195,  which  I  promise  to  account  with  his  daugh- 
ter Margaret  Jadcson^  now  in  Portland,  for  James  Weeks,'' 
(the  testator.)  She  married  Harper,  he  deemed  a  witness 
for  the  plaintiff  and  promisee.  After  Weeks  comes  of  age,  he 
on  Harper's  application  said  it  was  not  convenient  to  pay  it, 
but  on  his  arrival  at  the  place  of  the  plaintiffs  residence,  he 
would  pay  him  the  money  due  him ;  hela  no  action  lay  for  the 
plaintiff  on  the  express  promise,  but  indebitatus  assumpsit 
for  money  received  to  the  plaintiffs  use  might,  the  evidence 
being  sufficient  to  revive  the  debt,  and  to  establish  the  con- 
sideration on  which  the  law  implies  a  promise. 

3  Bac.  Abr.  Art.  9.  The  powers  of  minors  in  several  cases.  §  1.  **  An 
120*  infant  cannot  be  an  attomty^  haiUff^  factor^  or  recevoer.^'*  Not 
Co.  h*  172.    an  attorney,  for  he  cannot  be  sworn,  Marck,  92 ;  not  bailiff 

or  receiver,  for  he  cannot  be  charged  in  account,  nor  in  an 
indebitatus  assumpsit  upon  an  insimul  computassit ;  '^  for  in  this 
action  no  evidence  shall  be  given  of  the  value  or  the  neces* 
Latch.  169.  sity  of  the  things,  but  of  the  account  only  in  which  the  in- 
fant may  be  mistaken." 

4  Mass.  R.  §  2.  In  this  action  the  court  held,  that  an  infant  may  be 
^w  Yii°"  ^"^^  ^^^  non-appearance  at  a  military  muster,  and  may  appear 
infant,  in  er-  personally,  and  answer  as  in  the  case  of  an  indictment ; 
ror,  by  hia  though  the  court  held  that  error  lay  not  in  this  case,  but  certi- 
guajdian  r.    orari,  yet  it  considered  the  case,  and  said,  "  the  proceedings 

n  erson.      against  the  infant  were  not  civiliter  as  upon  a  coTUract,  or 
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quasi  ex  contracffij  but  criminaliter^  for  an  offence  against  Ch«  35. 
law ;''  and  "  in  these  cases  a  justice  is  not  authorized  by  law,  Art.  10. 
to  assign  guardians  to  them/'  v^^^v^^^/ 

§S.  Assumpsit  on  a  promissory  note  made  by   James  9  Mass.  R. 
Weeks,  a  minor,  payable  to  the  plaintiff  for  a  valuable  consi-  ^^^J[' 
deration,  but  not  for  necessaries*    On  it  he  paid  a  part  when  executors. ' 
a  minor,  and  after  he  was  of  age  he  made  his  will,  and  in 
it  directed  his  just  debts  to  be  paid ;  held  his  executors  were 
not  liable ;  was  nineteen  years  old  when  he  made  the  note, 
his  estate  was  insolvent,  and   commissioners  allowed  the 
plaintiff's  claim*    Promise  when  of  age  must  be  direct ;  and 
knowing  he  is  not  liable  in  law.    A  minor  may  sue  on  a  parol 
contract  in  part  executed,  as  for  three  acres  of  potatoes,  part-  SMaulc  & 
ly  dug  by  him.  ^  206. 

Art.  10.  Guardians  in  particular  actions.    §  1.  Guardians  8  Mass.  R.. 
to  minors  in  particular  suits  have  ever  been  a]:^inted  at  ^^  ^^^  *• 
common   law,   bv  the  court   in  which    the  suit  is  pend-  Bakcrf 
ing.     This  appomtment  is  ad  hoc,  and  so  was  our  practice  Lovett  k  al. 
under  the  province  government ;  but  none  such  in  criminal 
cases. 

§  ^.  In  this  case  the  court  decided,  that  a  non  compos  under  i  Mass.  R. 
guardianship  is  a  proper  person  to  apply  to  have  his  guar-  543,  M^Don- 
dian  removed ;  ana  that  such  non  compos  need  not  give  bonds  Norton. 
to  prosecute  his  appeal,  and  to  pay  costs.   The  Judge  of  Pro- 
bate decreed  that  the  appellant's  petition  be  dismissed,  and 
he  appealed,  and  the  S.  J.  Court  held,  he,  the  non  compos, 
was  the  proper  person  to  apply  to  have  his  guardian  dis- 
charged, and  that  for  him  to  give  bonds  while  under  guar- 
dianship was  useless. 

§  3.  An  uncle  and  next  friend  of  a  non  compos,  as  such,  2  Mass.  R. 
cannot  sustain  an  appeal  from  the  Probate  court,  agamst  the  ^^'  Penni- 
euardian,  without  snewing  himself  to  be  heir  or  creditor ;  ^nch, 
for  otherwise,  he  is  not  a  person  aggrieved  within  the  statute  Guardian, 
of  March,  12,  1784;  nor  is  he  heir,  next  of  kin,  or  a  credit-  A  minor's 
or  within  the  act.     Appeal  dismissed ;  costs  for  the  guar-  S'^a'SavelS 

dian.  only  void- 

§  4.  As  above  stated,  a  minor  may  sue  ty  his  guardian,  or  able,  lo 
next  friend ;  but  he  must  defend  by  his  guardian  in  all  civil  13^""*^* 
actions.  ^ 

§  5.  The  Judge  of  Probate  appointed  Thomas  Bennet  8  Mass.  R. 
guardian  of  the  person  and  estate  of  Darling,  the  appellant,  ^P^  ^' 
as  a  person  non  compos  mentis,  on  an  inquisition  made  by  the  t*.  Beimet. 
selectmen  of  Middleborough,  on  the  judge's  warrant.    Dar- 
ling appealed;   decree  of  the  judge  reversed,  because  no 
evidence  of  his  being  non  compos,  out  said  inquisition,  and 
his  being  old,  and  had  become  less  careful  of  his  property 
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Ch.  36.  than  when  younger,  and  more  indulgent  to  his  profligate 
Art.  11.  children, 
v^F^/-^^  §  6.  If  a  mortgage  be  made  to  a  minor,  havmg  a  legal 
12  Maf .  R.  guardian,  and  the  mort^ger,  or  his  assignee,  apply  to  re- 
l/'^^&*'  ^^^n^?  ^®  guardian  ought  to  be  joined  in  the  bill  with  the 
ai^^^  minor,  but  the  court  may  appoint  some  other  suitable  person 

not  interested  in  the  case,  as  guardian  to  defend  the  minor^s 
interest  in  the  suit.     In  thb  case  the  guardian  to  whom  the 
tender  of  the  debt  was  properly^  made,  was  deemed  interest- 
ed, as  this  suit  would  settle  the  account  between  him  and 
r'^^sc*-^"  the  minor;  and  it  is  conceived  that  whenever  the  probate 
153.    **^^'  guardian  is  interested  in  the  suit,  the  court  may  appomt  a 
special  one,  ad  hoc.  A  mbor's  guardian  may  arbitrate  for 
him* 
1  Gaines  R.       §  7.  A  minor,  fourteen  years  old,  put  on  trial  with  a  phy- 
H '  Sf*  **    sician,  cannot  become  a  student  at  nis  own  election,  so  as 
to  bind  his  parent  with  the  student's  fee. 

Art.  1 1  •  Pleadings  and  evidence  in  cases  of  guardians^  4^c.  §  1  • 
Pleadings  and  evidence  in  these  cases,  where  one,  or  both  par- 
ties, is  or  are  incapable^  are  materially  the  same,  as  in  other 
cases  in  which  each  party  is  capable  of  contracting,  and  as 
such  of  being  sued.  The  classes  of  actions  considered  in 
this  chapter  do  not  respect  criminal  matters.  In  them  the 
want  of  capacity  is  matter  in  evidence,  on  the  plea  of  not 
^ilty ;  and  in  them  the  idiot,  lunatic,  minor,  or  non  com{)os, 
if  a  party  at  all,  must  plead  by  himself.  It  is  only  in  civil 
actions  these  persons  plead  or  sue  by  guardians  or  next 
friends ;  and  as  they  are  liable  in  matters  of  /or/,  it  is  only  in 
matters  of  contracts  they  can  avail  themselves  of  their  inabi- 
lity* And  in  dvll  actions  all  the  pleadings  are,  in  fact,  be- 
tween the  incapable  party  and  the  other ;  hence  if  a  minor,  &c. 
be  beaten,  and  bring  trespass  by  his  next  friend,  the  defen- 
dant is  called  upon  to  answer  to  the  minor,  non  compos^  &c. 
as  the  case  may  be ;  and  if  the  defendant  be  a  minor  or  non 
compos,  and  defends  by  guardian,  the  plea  is  that  the  minor, 
or  non  compos,  &c.  is  not  guilty,  or  never  promised,  &c. ;  as 
in  the  case  of  BakoTi  ^  minor,  v  Lovitt,  &  al.  a  minor,  party. 
By  the  Roman  law,  such  incapable  persons  had  actions 
not  only  against  their  tutors  and  curators  for  bad  administra- 
tion, but  also  a  subsidiary  action,  in  the  last  resort,  against 
a  magistrate  for  omitting  to  take,  or  for  taking  insufficient 
sureties,  and  also  even  against  his  heir.  Jus.  Inst.  L.  1. 
t.  24.  Nor  was  this  unreasonable,  as  this  law  empowered 
him  to  compel  tutors  and  curators  to  give  security,  who 
were  viewed  as  public  officers,  (L.  1.  t.  25.)  and  obliged  to 
serve  if  they  haa  not  legal  excuses,  accurately  defined. 
A  minor  defendant  appeared  by  guardian  in  ejectment,  and 
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held  liable  to  procesft  for  costs  in  Marjland.    1  Harris  and    Cb«  36. 
McHenry's  R.  459.  Art.  11. 

§  2.  £stumpsit  for  gopds  sold  and  delivered — plea  infancy ;  nh^^^^ 
replication,  that  derendant  since  making  the  promises  at- 1  Mauie  and 
tained  21  years  of  age,  and  that  before  exhibiting  the  bill,  he  ^l-  &•  724| 
ratified  and  confirmed  the  promises,  is  a  good  replication  ^ArauteoDr. 
held  after  verdict,  though  it  ommitted  to  alledge  he  ratified 
and  confirmed  after  he  come  of  age,  for  the  jury  found  he 
had  ratified,  and  that  must  be  after  age ;  but  if  he  contract  by  SManU  and 
deed  he  must  confirm  by  deed,  especially  an  obligation  with  ^^  R«  477. 
a  penalty^  clearly  to  his  prejudice :  qussre,  if  each  obligation 
be  not  votW,  and  then  it  cannot  be  affirmed. 

In  this  case,  Charles  Baker,  a  minor  about  19  years  old, 
was  assaulted  and  beaten   by  the  defendant,  Israel  Lovett,  s  MaM.  R. 
a  minor,  and  by  one  James  Dennis,  in  Wenham.     Baker '^s^^^lc^r^* 
brought  his  action  of  trespass  against  them  to  answer  to  him,  ^^^^' 
who  sued  by  Allen  Baker  his  next  friend,  in  a  plea  of  tres- 

Cass,  &c.  The  action  was  brought  up  to  the  Sup.  Jud.  Court 
y  demurrer,  and  the  kind  of  pleadings  peculiar  to  these 
kmd  of  actions  appear  in  the  pleas  subjoined.* 

*  In  the  common  pleas,  Dec.  Term,  1307,  said  Israel  pleaded 
by  his  guardian  admitted  by  the  court  to  defend,  as  to  the  force 
and  arms,  dtc.  not  guiUj,  in  common  form  and  issue,  and  as 
to  the  residue  of  the  said  trespasses,  wrongs,  and  assault,  dtc, 
actio  non,  because  of  the  plaintiff's  own  assault,  6lc:  and  issue 
offered.  Plaintiff  by  said  A.  B.  his  next  friend,  replied  as  to 
said  residue  preeludi  non^  A^c.  because  the  defendant  assaulted, 
dDc.  the  plaintiff  of  the  defendants  own  wrong,  and  issue.  But 
the  cause  was  decided  on  the  2d  plea,  which  was  as  follows ; 
**  and  for  a  3d  plea,  here  pleaded,  by  leave  of  the  court,  the  said 
Israel,  under  the  age  of  21  years,  by  his  guardian  admitted  by 
the  court  to  defend,  comes  in  and  defends  the  force  and  injury, 
4bc  when,  &c.  and  as  to  the  force  and  arms,  6lc.  pleaded  said 
Israel  was  not  guilty,  dsc.  and  issue.  And  as  iii>  the  residue  of 
the  trespasses,  wrongs  and  assaults,"  dtc.  said  L  pleaded  actio 
ffton  dDC.  because  he  said  *'that  he  together  with  one  J.  D.  at  the 
time  of  the  trespasses,  wrong  and  assaults,  aforesaid,  dtc.  at— -^ 
•*-  "  (Udjmntfy  commit  said  trespasses,  wrongs,  and  assaults  on 
the  said  C.  and"  on  —  at  —  he  on  his  writ  sued  out  against 
said  D.  and  L.  caused  their  bodies  to  be  arrested ;  and  at^— ~ 
on  —  said  D.  paid  (50  to  the  said  C.  "  in  full  satisfaction  and 
dischage  of  the  said  trespasses,  assualts,  and  wrongs,  complain^* 
ed  of  in  said  declaration,  and  of  all  damages,  the  said  C.  thereby 
sustained,  and  in  full  of  all  demands  on  account  thereof  to  that 
time,  which  said  sum  the  said  C.  did  then  and  there  accept  and 
receive,  in  full  satifaction  and  discharge  of  all  trespasses,  &c., 
(re|)eating  said  words,)  and  thereon  caused  the  said  D.  to  be 
discharged  from  his  said  arrest;  said  L.  averred  the  traspasses, 
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Ch.  d^.       In  this  cafie,  soon  after  the  action  was  entered,  the  name 
Art.  11.    of  Dennis  was  struck  out  of  the  writ,  by  leave  of  court :  the 
^_^^^^  court  held  that   satisfaction  made   by  Dennis  would  have 
been  a  discharge  ot  Lovett,  if  the  plaintiff  had  not  been  a  mi- 
nor ;  and  further,  if  the  jury  should  be  satisfied  Dennis  made 
full  compensation  for  the  injury,  they  would  assess  nominal 
damages ;  and  if  not,  then  such  further  sum  as,  with  this  ^0, 
would  amount  to  a  reasonable  satisfaction ;  and  the  court 
added,  that  ^  the  law,  very  properly,  will  not  trust  an  infant 
to  fix  a  value  on  his  own  rights.'^ 
Ca.  Sa.  isra-     1^  this  case  it  will  be  observed  the  pleadings  were,  in  fact, 
ed  ag^st    hetween  the  minors^  as  they  should  be  in  all  such  cases;  the 
an  infant,     plaintiff  pleaded  by  his  next  friend^  and  the  defendant  by  his 
t'*-*    *  'guardian,  appointed  by  the  court  ad  hoc.    And  though  the 
plaintiff  had  not  a  capacity  (o  set  a  value  to  his  rights,  yet 
the  court  directed  that  the  jury  should  consider  the  monies 
he  had  received  on  account  of  the  injury  he  had  sustained. 
The  jury  found  for  Baker  damages,  on  the  ground  Dennis 
settled  only  for  bis  part  or  half. 
2StraU076,     §  3,  jf  an  infant  refuse  to  name  a  guardian  to  appear  by, 
w^n^  ^  ^^'  ^^^  plaintiff  may  name  one  for  him,  to  be  appointed  by  the 

court. 

6  Masf.  R.        §  4,  This  was   a  writ  of  habeas  corpus  ad  subjiciendum  to 

tS«  caw*^"  the  defendant  to  bring  into  court  the  body  of  di  female  infant 

issued  on  the  complaint  of  her  mother,  alleging  the  child  was 

unlawfully  restrained  of  her  liberty  by  the  defendant.     He 

returned  Chat  the  child  was  duly  bound  to  him  in  service  to 

(he  age  of  18,  by  the  church-wardens  of  the  parish  of  Niagara 

R  *3^''^^'' '"  ^**®  province  of  Uffer  Canada^  in  conformity  to  the  lawa 

Minors'      '  of  that  province,  and  is  under  18,  &c.  He  had  removed  into 

brought  up   this  state  with  the  chUd^;  her  mother  had  married  a  second 

onhabeaa     husband.  The  court  permitted  the  child  to  remain  with  the 

l^^stR.     defendant,  as  the  child  wished  to  do.    The  court  said  the 

5  Johns.  R.    mother,  by  her  second  marriage,  had  ceased  to  have  any 

96i;Doas:l.  power  of  controlling  her  actions,  or  of  providing  for  the  sup- 

^^*  port  and  education  of  the  child,  and  her  rights  as  guardian 

&c.  in  the  declaration,  and  the  trespasses,  dtc.  for  which  said 
D.  so  gave,  and  said  C.  so  received  in  satisfaction,  were  the 
same  and  not  different — hoc  paraiuSt  dLC. 

To  this  plea  the  said  C.  by,  &c.  replied  he  was  a  minor  on 
Nov.  10,  the  day  the  said  950  was  so  paid  and  accepted  ;  afler 
protesting  he  did  not  cause  D.  to  be  arrested,  and  did  not  ac- 
cept the  $50  in  full  satisfaction,  dLC. 

To  the  replication  the  defendant  demurred  generally,  ^lc. 
and  judgment  that  the  replication  was  good,  on  the  ground  a 
minor,  in  law,  has  not  discretion  to  adjust  his  damages  in  such 
a  case^  as  he  cannot  refer  or  settle  an  account,  Slc 
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for  nurture  had  ceased  M  this  age  cf  the  child  (about  1 4)  and  Ch.  35. 
her  second  husband  was  not  bound  to  support  the  child.  C.  Art,  1 1. 
102.  a.  6,  §  5 ;  1  H.  Bl.  515 ;  5  D.  and  E.  715.  v^i'^v'-^i^ 

§  5.  In  this  case  the  court  held  that  a  libel  for  a  divorce  7  2^^,,  ^^ 
cannot  be  sued  by  the  guardian  of  a  spendthrifts  though  re-  %  Win^low 
gularly  appointed  by  the  judge  of  probate.  ▼•  Wingiow. 

§  6.  The  court  decided,  that  at  common  law  the  father  maj 
assign  the  services  of  his  minor  son  to  another,  for  a  consid- 145*^^7  t. 
eratiOQ  to  enore  wholly  to  the  father,  for  any  time  during  EyeVett. 
his  minority,  and  the  iather's  life :  that  our  act  of  Feb.  1794, 
does  not  take  away  this  power;  that  since  this  act,  all  the 
contracts  for  service,  legal  by  the  common  law,  are  so  still. 
The  only  remedy  either  party  can  have  is  upon  the  contract, 
and  not  under  the  statute,  unless  the  binding  pursue  the  stat- 
ute. That  when  minors  are  bound  apprentices,  according  to 
the  statute,  aH  considerations  must  be  secured  to  the  appren- 
tice, whether  sach  binding  be  by  parents,  or  guardians,  or  by 
the  minor  with  the  approbation  of  the  selectmen.  In  this  case, 
the  master  engaged  to  pay  \\\efi%ther  certain  sums  of  money 
on  account  of  tl^  apprentice's  services,  for  whcih  the  father 
sued  and  recovered. 

§  7.  The  plaintiff  here  sued  by  N.  Tilden,  his  nesrt  friend,  7  Mass.  R. 
admitted  by  the  court.    This  was  held  to  be  well,  though  ^\^^^ 
the  defendant  pleaded  an  abatement,  that  the  plaintiff's  mo-  '      ^^   ' 
ther  was  alive,  and  his  guardian  by  nature  and  for  nurture, 
and  that  the  action  ought  to  have  been  sued  by  her  as  guar- 
dian.   On  demurrer  to  this  plea,  it  was  held  to  be  bad,  and 
no  cause  for  abating  the  writ ;  if  any  cause  of  objection,  there 
should  have  been  a   motton  to  stay  the  proceedings.     Ae- 
spondeas  ouster  awarded. 

§  8.  This  was  assumpsit  for  the  support  of  a  pauper^  and  7  Maw.  R. 
on  a  case  stated,  it  was  decided  Ist.  that  afh^r  the  act  of  April  ^,^^^^7 
10,  1767,  and  before  that  of  June  23,1789,  no  setllement  ^' ^^**®"* 
could  be  gained,  but  by  the  town's  approbation,  at  a  general 
meeting;  2d.  and  3d.  as  Ch.  53  a.  2.;  4th.  that  seisin  and  oc- 
cupation of  land  bjr  a  minor  gave  a  settlement  by  that  stat- 
ute, though  it  were  in  the  care  of  his  guardian.    A  minor  is 
not  barred  by  an  adverse  20  year's  possession.     Chiseldine  ^  ^«"-  ^^ 
V.  Brewer.     Barred  by  aet  of  limitations.  ^^^'  ^^' 

§  9.  As  in  the  case  of  a  minor,  Baker  r.  Loyett,  above,  such  evi- 
and  other  cases,  m  in  the  cases  of  persons  non  ctrmpos^  luna-  dence  as 
tic,  or  spendthrift,  the  promise  or  tort,  must  be  laid  as  rteiV  prove"  *»ew 
act.  Where  such  ineapahU  person  is  plaintiff,  the  defendant  ^^°*tMou^ht 
IS  sued  to  answer  to  such  person,  who  sues  by  A-  B.  histobehadfta 
guardian,  and  the  contract  is  declared  on  as  made  to,  or  tort  P^ve  a  mi- 
as  done  to  snch  person;  and  if  such  person  be  defendant,  then  ^^^  £^*  ^^ 
the  contract  must  be  declared  on  as  made,  or  tort  as  done  by  fiSied  U^''" 

voidable  cootraot.    4  ^j^b  ca.  57. 
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Cr.  S5.  such  person,  and  his  guardian  must  be  admidod  by  the  court 
JlrU  IK  to  defend  him ;  and  this  can  be  no  ether  than  a  guardian 
>^^s/'^0^  appointed  hy  the  probate  court,  in  virtue  of  some  statute 

law,  where  such  is  not  interested  in  the  action. 
Btorr^  §  10.  The  tn/an<y  of  the  plaintiff  pleaded  in  abatement. 

3T.  R.  44f.  'n  this  plea  the  defendant  stated,  the  plaintifi  is  an  infant 
under  the  age  of  21  year%  to  wit,  of  the  age  of  19  years ; 
and  that  he  did  not  sue  by  bis  guardian  or  next  friend  ;  hoc 
]Mrahis.  Replication  of  full  age»  with  a  traverse  of  his  be- 
ing under  age  and  issue. 
tCro.fso.        §  II.  If  an  infant  sue  by  aitomeyt  it  is  error,  though  it  is 

P1m"2C    ^^  ^■**^^  ^^^^  verdict  by  statute  21  Jam.  13,  and  it  may 
I .  *  be  pleaded  in  abatement. 

dlnttSMl.       §  12.  Bo,  if  after  full  age,  a  person  sue  by  guardian«  or 
next  friend,  it  is  error.  Hence,  if  pending  the  suit,  the  plain- 
tiff come  of  age,  it  should  be  suggested  on  the  record,  and 
the  plaintiff  have  leave  to  prosecute  his  action  in  person  or 
by  atlornev. 
Lu^  96^'       ^  ^^*  When  an  action  lies  against  an  infant  defendant^  his 
1  &id.  446.    P^^^  ^f  ififoncjf  is  in  abatement,  or  rather  that  the  paroU  may 
demur,  or  that  the  plea  may  remain  till  hi$(  full  age,  and  there 
is  a  form  of  plea  in  1  Went*  58  to  this  purpose  in  dtht :  but  no 
such  plea  is  recollected  in  our  practice;  but  here,  as  in  Eng- 
land, infancff  is  pleadible  in  bar  to  actions  on  bis  own  con- 
tract%  where  he  is  not  liable. 
SCro.&4l        §  14.  A  minor  must  always  defend  by  his/efuordtan,and'if 
Co.  L.  136.    he  defend  by  prochien  amy  or  attorney  it  is  error. 
9Cro.9B9.        ^  15,  And  if  several  defendants  appear  by  attorney,  and 
1  Lev.  U$4.  ^||g  jg  ^  minor,  it  is  error,  and  the  judgment  may  be  reversed 

IV    L  ifts    **  *^  *"• 

Contral  $  ^^*  -^"^  '^  ^^  ""'^  '"  ^^^  books,  that  if  a  husband  and 

Show,  13.  wife  appear  by  attorney,  when  she  is  a  minor,  it  is  error.  This 
may  be  doubted,  for  what  other  guardian  can  a  wife  have  but 
her  husband,  when  joined  in  an  action  with  him. 

fi  Com.  D.        j  17,  And  if  a  minor  defendant  plead  by  prochien  amy  or 

1  aod  2        attorney^  the  better  opinion  is,  that  the  defendant  may  demur, 

or  assign  it,  for  error;   for  the  defendant's  ipfancy.  and  ap- 
pearing by  attorney,  &g.  do  not  appear  to  be  aided  by  the 
statutes  of  jeofails  21  Jam.  13  or  4  and  5  Anne  16. 
§  18.  If  the  defendant  was  a  minor  when  he  made  the  pro- 
3  Went. 96.  mige  sued,  but  ia  of  age  when  the  action  isl>rought.  he  roust 
J7j^W,99.     pigad  accordingly;  and  omit  to  say  he  is  under  age  when 

2  Sanadl.  no.  sued.  A  plea  in  bar;  to  this  plea  of  infancy  in  bar,  the  plain- 
211.  tiff  may  reply  the  defendant  was  of  full  age,  or  that  the  goods 
3*M^  ^*  *®'*  ^^  **'■"'  ^^  materials  found  for  him,  or  the  work  done  for 
Aitn^^it.  him,  were  necessary  goods,  materials,  or  labor,  and  provided 
1  LiUf.  Eat  for  htm»  by  the  plainiifl^  at  his  special  request  and  suitable 
*a7. 
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to  his  estate  and  degree,  and  the  said  money  mentioned  in  the  Ch  35. 
plainfiff'B  declaration  was  paid,  laid  out,  and  expended  for  jfri.  i  /. 
provitiing  for  the  defendant,  at  his  request,  things  necessary  ^^^'  ' 
for  him  and  suitable  to  his  estate  and  dignity.  2^^d^ 

§  19.  To  this,  the  defendant  may  rejoin  and  say  that  those  211.*""  \ 
things,  foliowinc;  the  description,  were  not  necessary  goods, 
fee.  and  suitable  to  the  estate  and  degree  ofihedeiendants, 
and  that  the  money,  &:c.  was  not  money  paid,  laid  out,  and 
expended  by  the  plaintiff  for  providing  for  the  defendant 
things  necessary  for  him,  suitable  for  his  estate  and  dignity, 
as  the  plaintiff  alleges,  and  issue. 

§  20.  So  the  plaintiff  may  reply  to  this  plea  of  infancy  that  3  Went.  99. 
the  defendant  since   he  has  come  of  age,  and  being  of  age,  lOO. 
and  before  the  commencement  of  the  action,  to  wit  on  —  story  94,  as. 
at  — -  agreed  to,  and  confirmed  his  said  several  promises,  in 
the  plaintiff's  declaration  mentioned,  and  each  of  them  and 
hot  paratui  ;  and  the  defendants  may  rejoin  that  he  did  not, 
after  attaining  the  age  of  21  years,  agree  to  and  confirm  the 
aaid  several  promises  in  said  declaration  mention'ed,  or  any 
or  either  of  them,  in  the  manner  and  form  the  plaintiff  has,  in 
his  replication,  alledged,  and  issue. 

§  31.  Xtctssariti  are  not  intended,  hence  the  plaintiff  must  2  Cro.  560. 
reply  nu:t8snr\t$  when  the  plea  of  infancy  is  pleaded,  and  if 
the  account  be  for  necessaries  for  horses,  the  plaintiff  should 
reply,  generally,  that  they  were  necessaries  for  the  infafU 
and  not  for  his  horses ;  and  in  replying  to  the  plea  of  infan*  g^^  j|q|^ 
cy,  the  plaintiff  must  show  enough  to  maintain  every  part  of  Clowes  y.* 
his  declaration*    The  defendant   pleads  this  plea  to  the  ^rooks. 
whole  declaration,  and  one  count,  was  on  an  account  »^'«d,  ^j^^^^^®" 
and  the  plaintiff  replied  necessaries.  The  replication  was  bad,  v/Haiit.^ 
for  no  action  lies  against  a  minor  on  an  account  stated.  And 
as  a  replication  is  entire,  if  it  be  bad  in  part,  it  is  bad  in 
toto. 

§  22.  The  plaintiff  may  reply  to  part,  /ull  age^  and  to  the  j  g  .,  003 
rest,  necessaries,  though  all  be  stated  on  the  same  da  v.         £,at.  24i« 
§  23.  And  infancy  may  be  given   in  evidence  under  the  g^^^  9^^ 
general  issue  witbouc  bein^  pleaded  ;  Darby  v.  Bowker.  This  Salk  279*. 
is  clear,  where  the  defendant's  contract  is  void  ;  but  quaere  l^awes^ 
if  it  be  only  voidable ;  for  then  it  seems  he  roust  avoid  ii  by  f'^^'^' 
special  pleading,  and  do  away   those  acta  that  accompany  481. 
his  contract  and  make  it  voidable  only.  d  Masi.  R. 

§  24.  Assumpsit  on  a  promissory  note  made  by  the  defen-  JJ^'  Husiey, 
dant's  testator.     Plea  in  bar,  his  minority  when  he  made  it;  ett^  ezrr^' 
plaintiff  demurred,  held  the  plea  good,  for  he  is  not  able  to 
dontract  but  for  neceisarity  ^and  in  that  case  he  is  not  conclu- 
ded by  a  stipulation  respecting  prices.  Hence  a  special  pro- 
mise or  dipenal  bond,  even  for  necessaries,  are  void.  His  pro- 
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Ch.  35.    vnise  void  as  to  hiinsolfjs  so  as  to  his«xf  cutor.  The  minor  may 
^rt.  1 1 .    biiiil  himself  by  recognising  his  promise  and  consideration  af- 
.^^^^^.  ter  of  age;  for  this  is  a  contract  and  promise  made  then, the 
words  of  which  are  understood  by  the  reference  to  the  for- 
mal promise  made  in  his  infancy,  and  the  renewal  of  it/' 
10  Man.  R.     §  3^*  Assumpsit  against  the  executors  of  a  minor,  when  he 
137,  Martin  promised  on   a  note  signed   by  him  for  value,  &c.,  dated 
y.  Mayo&ai  d^c.  31,  1808,  for  fl47.l6  and  inierest.  Defence,  infancy  of 
^"'' .  the  defendant's  testator  when  he  gave  the  note.     Plaintiff 

proved,  tliat  after  the  testator  came  of  age,  be  said  to  a  third 
person,  I  owe  you  and  Mr*  Martin,  and  when  I  return  from 
this  voyage  I  will  pay  you  both ;  and  at  another  time  he  said 
to  the  plaintiff  on  his  requesting  payment,tbat  he  then  had  not 
the  money,  but  that  when  he  should  return  from  the  voyage, 
on  which  he  was  about  sailing,  he  would  settle  wilh  the  plam- 
tiff;  there  was  evidence  of  no  other  dealings  between  them. 
This  was  held  to  be  a  renewal  of  his  promises  when  of  age;  and 
judgment  for  the  plaintiff.  1  RoLAbr.  730;  9  VimAbr.  384. 
12  Man.  R.      Entry  sur  dUsnsin  by  Sarah  Dunbar,  declaring  on  her  own 
^Miteib'u"  **'**"  within  thirty  years.  One  James,  a /mre/ni^n,  was  for* 
roerly  seized  and  died  seized,  leaving  a  son  and  a  daughter 
Hannah.  She  married  one  Dunbar,  a  ntsro  or  tnalatio ;  she 
was  a  pure  Indian.  Of  this  marriage  the  demandant  was  born 
in  Stoughlon,  and  soon  after  born  moved  to  Randolph,  thence 
to  Vermont,  when  very  young,  and  ever  remained  there,  her 
parents  being  dead.  Defendant  was  guardian,  by  resolve  of 
the  legislature,  of  the  Indians  residing  in  Bridge  water,  and 
owing  lands  there ;  his  plea  nul  disseisn.     Held,  this  put  the 
1  Johns.  Ca.  title  in  question,  and  he  could  not  defend  on  it.  Thoueh  a  mi- 
227.Coiiroe  norat  the  time  of  executing  a  bond,  aver  fraudelently,  he  is 
6  J^di^r!    ^^  *^""  ®8*i  y®^  '•'*  ^^^  "s  void.  Quaere,  if  more  than  voidable. 
Jackson T.        §  ^6.  D.  a  minor,  in  1784,  conveyed  land  to  M.  and  came 
Todd,  257,   of  age  in  1785.  In  1791,  not  having  made  any  entry  on  the 
m'^*  land,  or  done  any  act  to  void  his  conveyance  to  M.  he  exe- 

citel.  ^     '  cuted  another  deed  to  B.  of  the  same  land.     Held,  though  his 
deed  was  voidahlt^  yet  F.   a  purchaser  under  B.  could  not 
avail  himself  of  the  second  deed  to  B.  to  avoid  the  first  deed 
to  M.     See  South  t.  Parsons. 
12  Wa»8.  R.      ^  27^  Appeal  from  the  judge  of  probate  on  a  question,  if  a 
bam  vrir^g-  g^aidian  should  be  appointed  to  a   non  compos  found  so  by 
ham.  *         the  selectmen;  urged^  the  only  trial  was  by  the  inspection 
and  examination  of  him,  but  the  court  examined  witnesses, 
ho  not  being  present. 
^s^Stoney      ^  ^^•.  **®'^'  ^^^^  if  a  /ttnalic,  under  guardianship,be  restor- 
Damon."** ^  ^^  ^^  '''*  reason,  he  may  make  a  will,  though  the  letters  of 
guardianship  remain  not  repealed.  On  an  appeal,  the  decree 
appointing  the  guardian,  was  allowed  to  go  to  the  jury,  but 
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not  OB  cmeluiive^  and  tb^  jury  found  him  ofgound  mind. —  Ch.  35. 
This  decree  may  be  conclusive  as  to  (he  acts  and  accounts  jlri.  13. 
of  the  guardian,  and  was  evidence  of  insanity  when  the  de-  y^^^^^i^^ 
cree  was  fnade; 

§  39.  Thestatuteof  the  Uniosd  State8,.probibiting  the  en-ju^^,^  ^^ 
listment  of  minors  into  the  army,  extends  to  foreigners,  mi*  63,  Com- 
nors,  as  well  as  to  citizens.  On  the  return  of  the  habeas  corpus '^on^ttdth 
it  sppeared  the  minor  conaentsed:  to  his  restraint,  yet  the  ^*  ^*"»o"* 
court  discharged  him^  leaving  one  who  claimed  to  be  his 
master  to  his  remedy  at  law.  A.  Russian  master  claimed  him 
as  his  Russian  apprentice.     Enlistment  void,  as  the  act  of 
Congress  requires  the  consent  of  parents  or  guardians,  not 
obtained. 

§  30*  Held,  this  same  act  of  Congressr  prohibits  the  enliati  JJ  ^•■■•^^ 
ments  of  minors  who  have  no  parents,  guardian,  or  masfter,  moawUith 
anil  such  enlistment,  if  not  void,  is  toidabU  at  the  request  of  t.  Caihiag^. 
the  minom  so  enlisted.    In  this  case  the  coart  gave  a  fair 
construction  of  the  acts  of  Congress,  Cammonwsalih  y.Chamd^ 
Ur ;  but  in  such  cases  of  enlistments,  if  tbe  return  on  the  |^^**"*'  ^* 
habeas  corpus  be,  that  the  party  ifr  not  in  the  respodcnt's  cus- 
tody, the  court  will  not  hear  evidence  to  prove  tbe  party  is 
a  minor. 

§  31.  In  assumpsit  against  an  infant,  and  on  non  assumfsii 
pleaded,  he  may  give  infancy  in  evidence,  and  need  not  plead  g^^Jbaryv 
it ;  for  his  promise  is  absolutely  void.  Bat  see  South  v.  Par-^  Marks. 
sons. 

Art.  19.  Several  mailers.  §  1.  As  the  adult  husband  has 
the  guardianship,  to  a\\  intents,  of  his  minor  wife,  and  her 
property,  the  probate  guardianship,  as  toboth,  totally  ceases 
when  she  is  married ;  also,  as  to  the  person  of  a  minor  wife 
when  she  marries  a  minor,  if  not  as  to  her  estate ;  there  can 
be  no  guardian  of  her  person  but  her  husband. 

§  2.  If  the  guardian  compromise  a  debt  due  from  his  ward  Not  neces. 
and  save  a  part  of  it,  the  saving  is,  always,  for  his  benefit  j  f"7  *^«''* 
the  guardian  must,  if  he  can,  safely  put  his  ward^s  money  at  of the'adrois- 
interest,  and  if  he  do  not  be  must  show  the  reasons.  sion  of  the 

§  3.  If  guardians  rightfully  possess  their  ward's  lands,  and  prochem 
continue  in  possession  after  they  come  of  age,  such  guardi-  J^-^  it  * 
ans,  on  the  principles  of  the  common  law,  are  not  trespass-  appean  on 
ers,  though  without  their  licenses.  thefiiei  and 

§  4.  Though  a  guardian  be  appointed  to  a  minor  only  till  ^^^Jjkntso 
ke  is  fourteen  years  of  age,  yet  if  he  do  not  elect  another,  appean 
this  guardian  continues:  yet  the  ward  may  enter  and  tdkei&br,407^ 
the  land  to  himself.     5  Johns.  R.  fift-«8.  ^^^  ^^ 

§  5.  If  a  guardian  committ  waste,  chauncery  will  grant  an  p^^^ia 
injunction* on  the  prochein  arm/U  application.  amr  and  he 

appoint  tn  attorney  to  conduct  the  suit,  id.  2  WUs.  1S9. 
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Ch.  35.       §  ^«  If  A  guardian,  without  any  fault,  lose  his  ward's  pro- 

ArL  13.    pcriyi  or  when  robbed,  &c.  he  is  not  liable. 

^^^^^^^      §  7.  It  is  stated  in  the  English  books  that  a  guardian  tin 

Boa^^e  has  power  to  lease  his  ward^s  land ;  but  it  has  been  de* 

cided  in  this  state.  May  v.  Calder,  above,  that  a  guardian 

by  nature^  cannot  lease  hM  minor  ward's  lands. 

§  8.  When  one  is  sued  as  guardian,  he  may  plead  he  was 

Raa.  Ent.     one  to  such  a  time,  and  then   accounted,  and  deny  he  has 

^^*  been  guurdian  before  or  after  such  certain  time,  or  he  may 

plead  in  abatement  or  bar,  that  he  never  was  guardian, 

and  he  is  held  accountable  only  for  the  time  he  was  guar 

dian. 

6  Johns.  R.       §  9.  In  this  case  A.  died  seized  of  lands,  leaving  a  widow 

^r  ae%       ^     children,  minors.    She  entered  and  held  the  possession, 

Van^Hort-    ^^^  decided  she  could  have  trespass,  as  the  law  presumed 

ten.  she  entered  ob  guardian  to  her  minor  children.    This  is  the 

presumption  in  England,  and  in  this  state  in  a  like  case  where 

she  can  be  guardian  in  socage,  and  the  mother  may  be  such 

in  New  York,  as  the  law  is  understood,  for  she  then  Cannot 

inherit  her  children's  lands,  and  is  next  in  blood.  Same  case, 

the  guardian  in  socage  has  the  possession  of  the  lands,  and 

may  take  the  profits  to  account  to  the  wards  or  heirs ;  ceases 

at  fourteen. 

157^1S9.^'       §  10.  A.  in  1771,  died  seized  of  lands  in  New  York,  and 

JackMmV.    ^^^  A  widow  and  only  son' and  daughter,  and  the  son  was 

De  Watts,    his  heir  at  law^  The  widow  took  possession,  and  the  daugh- 

A  negotiable  j^,,  married  B.;  the  widow  allowed  B.  and  wife  to  occupy  a 

by  a  minor    P^''^  ^^  ^^^  ^^^  ^^^  ^^  claimed  in  her  right.    He  was  sued 

even  for  ne-  m  ejectment  by  the  heir  at  law ;  same  decission  that  the  wi- 

cessaries  is    dow  entered  OB  guardian  in  socage  to  her  son  ;  and   that  as 

Jo^s.  R.      ^*  entered  by  her  permission,  and  under  the  heir's  title,  B. 

3a,  34,    '      could  not  set  up,  in  his  defence,  the  title  of  a  third  person; 

in  opposition  to  the  title  he  entered  under. 
2  Johns.  §  11.  Guardianship  may  survive^  ^c. — As  where  two  guar- 

PeopuV      ^'^"^ ^^^^  appointed  by  the  court  of  chauncery^ and  gave 
Byron.  bond,  the  defendant,  their  surety,  conditioned  for  the  faith- 

ful |)erforraance  of  their  trusts;  one  died,  and  in  debt  on  this 
bond ;  held,  the  trust  survived,  and  the  surety  was  liable  for 
the  acts  of  the  survivor,  the  bond   being  co-extensive  with 
the  trust, 
astra.  S88.       §  12.   The  right  of  guardianship  will  not  be  decided  by 
S^tl^*!^  ^'  ^^^  ^^"''^  ®"  fcoJwflw  corpus^  but  the  court  will  set  the  child  at 
Stra  444.      liberty,  and  the  court  makes  no  further  order  as  to  the  par- 
ty, but  to  see  he  is  under  no  legal  restraint. 
Sid.  434.  §  13.  If  there  be  a  guardian  appointed  by  provission  of 

t  Btra.  709.  law^  he  only  shall  be  admitted  to  sue  for  the  bfant,  unless  he 
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has  misbehaved  himself.  If  an  infant  appear  by  attorney  Ch.  35* 
or  in  person  it  is  error.  3  Johns.  R.  192 ;  Morkey  v.  Grey;  ArU  1^. 
1  Dallas,  165  ;  Silver  t.  Shelback.  v^^^v^*^ 

§  14.  An  infant  is  not  liable  for  costs,  but  only  his  procAein  9  qo,3q. 
amy^  and  if  he  refuse  to  pay  them»  on  demand,  the  court  1  Stra.  114. 
will  grant  an  attachment  against  him  according  to  the  English 
practice ;  yet  if  the  infant  plaintiff  be  taken  in  execution  for  Cro.  El.  33. 
the  costs,  the  court  will  not  discharge  him  on  motion ;  and  Orove  v. 
it  has  been  adjudged  that  costs  are  payable  by  an  infant  de-  ^^^  ^' 
fendant;  the  ^rocXetn  anw  liable  for  costs  cannot  be  a  wit- Turner  v. 
ness  for  the  minor,  though  his  declarations  may  be  received  Turner, 
against  him.     2  Stra.  1217;  Dyer,  104.  |  ^  '^' 

§  15.  By  the  Roman  law  minority  continued  till  twenty- ^e.  ^     ' 
five  years  of  age,  and  was  divided  thus :  tn/antia,  1  to  7 ;  WiUes,  190. 
futritiOy  7  to  14 ;  pubertate  14  to  25  ;  subject  to  tutelage  till  14;  ]  ^^ra.  548. 
to  curation,  14  to  25 ;  parents  could  appoint  tutors  (guar- ^^{.^'^ 
dians)  to  their  children  till  fourteen  under  their  power,  in-  tit  is,  14, 
eluding  the  posthumous,  but  not  those  emancipated ;  and  un-  ^^' 
der  ckddren^  grandchildren  were  included ;  and  b^  this  law^^g^^^» 
the  minor  could  better  his  condition,  but  not  impair  it  with-D.'d^tit.'l, 
out  his  tutor's  authority.    Masculi  puberts  tt  femimz  9tri%  4, 5,8,10! 
potentesj  received  curators  till  twenty-five  years  old,  after  ^' ^' **^  ^* 
tutelage  had  cea^d,  in  many  ways  well  described.     A  cura* 
tor,  like  our  guardian,  could  be  appointed  but  by  a  magis- 
trate, and  for  a  special  purpose  as  well  as  generally,  and 
could,  also,  be  appointed  to  madmen  and  prodigals. 

§  16.  Minors  file  a  bill  agaitist  tkeir  guardian's  heirs^  4^c.—  Bland,  adm. 
He  died,  and  no  administrator  being  qualified,  his  estate  was  «•  Wjatt,  <& 
committed  to  the  sheriff;  the  bill  was  also  against  the  guar-  ^*^^£^^^ 
dian^s  security  surviving  in  his  bond,  given  to  perform  his  1  Hen^Mf • 
duty  as  guaraian,  and  also  against  the  administrator  of  the  543. 
co-security  as  co-defendants.    No  process  was  served  on  part 
of  the  heirs,  nor  on  the  surviving  surety.    A  decree  was  made 
against  said  administrator;  held  erroneous,  as  the  proper 
parties  were  not  before  the  court ;  cause  remanded.  2.  Held, 
a  court  of  chancery  ought  not  to  decide  on  accounts  mutu- 
ally existing  and  disputed,  without  referring  them  to  a  com- 
missioner or  commissioners,  to  report  on  them.    The  plain- 
tiffs had  sued  in  chancery  the  administratrix  of  their  guar- 
dian, and  the  suit  abated  by  her  death,  and  stated  as  a  rea- 
son for  suing  his  heirs  that  no  administrator  was  qualified  on 
his  estate;  bill  prayed  also  for  a  discovery,  and  an  amend- 
ed bill  added  the  sheriff.    The  bill  was  first  filed  in  a  county 
court,  carried  to  the  Superior  Court  of  Chancery  by  appeal, 
and  by  appeal  to  the  Supreme  Court  of  Appeals,  and  the 
several  answers,  and  the  proceedings  were  on  general  chan- 
cery principles,  as  derived  from  England. 

VOL.  II.  6 
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CHAPTER  XXXVI. 

ACTION  OF  ASSUMPSIT.    INDEBITATUS  ASSUMPSIT. 


p     ^g         Art.  1.   Indthitai'os  Assumpsit.    §  1.  This  action  is  best 
j'    I  '    defined  in  its  operative  word^,  that  is,  the  said  defendant  be- 
ing indedted  to  the  plaintiff  in  ^ ,  prumised^  or  assured 

^*^'*'*'^^^  to  pay  that  sumJ*^  This  action  will  not  lie  on  a  collateral 
ButdierV^  ppomise,  as  where  money  is  lent  to  B  at  A's  request,  this 
Andrews,  action  does  not  lie  against  A ;  nor  against  the  acceptor  of  a 
6  Mod.  139.  bill  of  exchange,  for  his  acceptance  is  collateral  only  ;  nor 
?M^*  7^*'  ^^^  ^  wflger,  lor  though  one  may  be  liable  to  pay  the  wager, 
128,  bat  8  7^^  ^®  '^  "^^  strictly  indebted.  It  lies  where  debt  lies ;  lies 
Mod.  10;  not  for  money  on  mutual  promises.  It  lies  for  toll,  1  D.  & 
Cast  104;  E.  616,  and  where  the  collector  was  illegally  appointed. 
««.«»• '^'    Doug.  728.  *     '    ^ 

§  2.  It'lies  against  the  drawer  of  a  bill  of  exchange,  for 
he  is  really  the  debtor ;  and  lies  for  diet  found  for  a  third 
iTfrn^'    person,  on  the  defendant's  actual  request;  and  where  his 
6  Bac.  304.   promise  is  original  not  collateral. 

Saik  659.  §  3.  It  is  in  its  nature  an  action  of  debt,  and  will  lie  in 
i-£tp.  143,  many  cases  where  debt  lies,  and  in  many  cases  where  debt 
iB;aiT.  873.  ^^"  "^^ «  '^^^  against  a  corporation  on  implied  promises,  &c. 
Butanote*  7  Cranch,  299. 

Bot  a  ne§:o-  §  4.  In  this  action  it  is  not  necessary  to  prove  the  precise 
^^^^h  ttienT  *""*  '^'^ '  ^^^  ^  P*^""^  declared  for  may  be  recovered, 
hno  admiB^  §  5-  So  one  may  bring  indebitatus  assumpsit  for  a  debt, 
•ion  of  value  and  give  the  note  of  hand,  containing  it,  in  evidence;  but 
received,  is  t|,ig  ^Mle  musi  be  confined  to  the  case,  where  the  plaintiff 
on'a  monej^  has  a  right  to  sue/or  the  consideration^  ^md  then  the  note  or 
count.  10  bill  may  be  evidence  it  was  received  by  the  defendant,  and 
Johns. R.  oif  the  debt;  but  this  cannot  be  the  case  when  the  plaintiff 
8  Mod.  12  ^^"  ^^^^  "^  ''^'s'^^  ^^  action,  but  on  the  note  or  bill. 
Mod.  69, 70.  §  6.  Indebitatus  assumpsit  will  not  lie,  where  the  debt  is 
81, 258,  due  by  specialty^  or  for  money  won  at  play,  though  it  will 
w^k*'''      against  him  who  holds  the  slakes. 

8  Mod.  373,  §  "^^  Debt^  it  is  said,  will  not  lie  on  a  promissory  note^  but 
Welsh  V.  indebitatus  assumpsit  will,  as  the  plaintiff  may  declare  gene- 
Craig.  rally,  and  give  the  note  in  evidence,  but  the  distinction 

^  above  slated  must  be  regarded. 

147  Ashcr  ^  ^'  ^»»<i«^»'o<iw  assumpsit  lies  where  the  defendant  had  a 
11.  Waiiis.     former  wife  living,  and  married  the  plaintiff,  and  received 
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ike  rents  x>f  her  lands  in  Jamaica,  generally  by  her  con-  Ch.  36. 
senty  till  she  went  to  England^  not  knowing  he  had  another  ^rL  1. 
wife  alive.  >^^*v-^^<' 

^  9.  So  indebitatus  assumpsit  lies  on  a  foreign  judgment^  Donf.  1, 7 
recovered  in  Jamaica,  for  this  is  not  matter  of  record,  and  Walker  r.^ 
is  prima  facie  evidence  of  a  debt,  but  not  conclusive.    See  Witter. 
Crawford  v.  Whittal ;  Sinclair  v.  Fraser*    Form  of  the  de- 
claration on  a  foreign  judgment  in  Jamaica — but  in  indebi- 
tatus assumpsit,  the  plea  tml  tiel  record  is  improper. 

§  10.  In  a  declaration  on  a /ore^  judgment,  as  one  inDou^.  i,  7. 

Jamaica^  the  plaintiff  states  that  he  on at to  wit.  Walker  v. 

at  Westminster,  &c.  in  a  certain  court  of by  the  con-^^*^^^^- 

sideration  of  the  justices  thereof,  recovered  against  the  de- 
fendant L.  debt  or  damages,  and  costs  taxed  at  L.— ^adjudg- 
ed to  the  plaintiff  by  the  assent  of  saici  court,  whereof  the 
defendant  is  convicted,  as  by  the  record  and  proceedings 
thereof  in  the  same  court  remaining,  appears,  which  judg- 
ment remains  in  full  force  unreversed  and  unsatisfied,  that 
is  to  say  at  said  Westminster,  and  the  plaintiff  has  nevei* 
had  execution  of  said  judgment;  avers  the  value,  and  says 
an  action  has  accrued,  tec. 

§  1 1.  In  this  case  several  pleas  were  pleaded,  and  issues, 
as  nil  debet^  and  nul  tiel  recora  ;  issue  on  nil  debei^  and  verdict 
for  the  plaintiffs.  To  the  plea  nul  tiel  record^  plaintiff  replied, 
is  such  a  record,  and  this  he  is  ready  to  verify  by  said  re- 
cord, day  given^  &c«  Defendant  urged  that  an  action  of 
debt^  as  this  was,  did  not  lie,  and  that  the  consideration  of  the 
judgment  ought  to  be  stated  in  the  plaintiff's  declaration. 

§  \%  But  the  court  held  debt  lay,  and  the  plaintiff  need 
'not  shew  the  grounds  of  the  judgment,  and  surplusage  to 
conclude  prout  patet  per  recordum  ;  and  that  the  defendant 
coald  not  plead  nul  tiel  record  ;  that  indisbitatus  assumpsit 
woold  have  lain ;  that  the  judgment  was  only  prima  facie 
evidence  of  the  debt,  so  not  a  specialty^  '^  but  the  debt  only 
a  simple  contract  debt,  for  assumpsit  will  not  lie  on  a  spe- 
cialty/'   ^  Foreign  judgments  are  grounds  of  action  every  cited  Sin- 
where,  bot  they  are  examinable.''    ^^  Debt  may  be  brought  dair  ▼•    ' 
for  a  sum  capable  of  being  ascertained,  though  not  ascer-^^^^i  P-^* 
tained  at  the  time  of  the  action  brought."    '^  It  is  not  neces- 
sary that  the  plaintiff  in  debt,  should  recover  the  exact  sum 
demanded ;''  and  in  indebitatus  assumpsit  on  a  foreign  judg-  Cited  Craw- 
Dient,  «the  judi^ment  is  shewn  as  a  consideration.     And^^^dv.Whit- 
Ashurst  and  Buller,  Justices,  held  that  where  indditatis^l^^^^^ 
assumpsit  lies,  debt  lies,  and  vndebiiatus^  &c.  lies  on  a  foreign  Calcatta  for 
judgment;   such  a  judgment  is  tried  by  the  jury.     Thej^P^esand 
judgement  is  a  sufficient  consideration  to  support  the  implied '^^^^^^^' 
promise,  and  this  prima  facie  need  not  be  proved,  though 
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not  being  conclusive  bay  be  controyerted.  And  in  Sinclair 
V.  Frastr^  an  action  on  a  judgment  in  Jamaica^  the  House  of 
Lords  held  and  ordered  that,  ^^  it  is  declared  that  the  judg- 
ment of  the  Supreme  Court  of  Jamaica  ought  to  be  received 
as  evidence,  prima  facie  of  the  debt,  and  that  it  lies  on  the 
defendant  to  impeach  the  justice  thereof,  or  to  show  the 
same  to  have  been  irregularly  or  unduly  obtained  ;'^  same 
as  to  a  judgment  in  a  foreign  nation. 

§  1 3.  If  the  assignee  of  a  hai/Jcrupi  sell  goods  after  a  bank* 
ruptcy  committed,  he  may  have  indebttatis  assumpsilf  or 
trover,  but  not  both.  The  property  is  in  the  creditor  by 
the  bankruptcy,  and  the  assignee  has  the  same  remedy  the 
bankrupt  would  have  had :  and  Buller,  J*  said,  though  debt 
will  lie  on  a  foreign  judgment,  the  defendant  may  go  into 
the  consideration  of  it. 

§  14.  Per  Holt,  C.  J.  if  either  party  win  at  play,  there  is 
no  debt  arising  therefrom,  ^  for  nothing  but  a  nuritorious  vor 
luabU  consideraiion  can  raise  a  debt.''  This^  action  was  tnde- 
bitatus  assumpsit^  and  held  not  to  lie  for  the  winner  against  the 
loser.  This  action  does  not  lie  for  the  price  of  lands,  but  a 
special  action  must  be  brought,  stating  the  circumstances  of 
the  contract ; — was  an  action  against  an  administrator,  who 
pleaded  (among  other  pleas)  the  intestate  did  not  promise 
within  Jive  years,  &c.  The  law  in  such  case  in  Virginia. 
1  Hen.  &  Mun.  377, 381,  Haskins  v.  Wright,  administrator. 

§  15.  The  ancient  notion  was,  that  only  the  very  sum 
declared  for  in  the  action  of  indebilatns  assumpsit^  could  be 
recovered ;  while  this  opinion  continued  it  was  usual,  and 
deemed  necessary,  to  add  a  count  in  quanhim  meruit  or 
quantum  valebant  \n  the  same  declaration,  whereon  the  plain- 
tiff might  recover,  if  he  failed  to  prove  the  precise  snm  laid 
in  his  count  of  indebitatus  assumpsit :  but  since  this  opinion 
is  no  longer  law,  and  the  plaintiff  may  declare  for  one  sum 
in  this  action  of  indebitatus  assumpsit^  and  prove  and  recover 
a  less  sum,  this  count,  in  quantum  valebant^  4E^c.  is  become 
much  less  necessary  than  it  was  formerly,  and  may  now  in 
most  cases  be  dispensed  with,  where  the  indebitatus  assump- 
sit is  a  proper  count  in  the  same  declaration.  When  dis- 
charged by  a  note.     C.  20.  a.  19,  20. 

§  16.  Indebitatus  assumpsit  as  an  implied  promise  raised  by 
law  is  excluded  by  an  express  one.  See  many  cases,  ch.  9* 
a.  22,  also  ch.  51  Feiton  v.  Dickinson^  Mussen  v.  Price,  and 
Poulter  V.  Killingworth.  Contract  to  pay  and  deliver  is  to 
transfer  the  property,    d  Lord  Raym.  895,  Salk.  25. 

§  17.  Indebitatus  assumpsit  for  goods  sold  and  delivered  on 
the  implied  promise.  The  plaintiff  sold  the  goods  to  the  de- 
fendant on  two  months'  credit  to  be  paid  for  by  a  bill  at 
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twelve  months ;  after  foorteen  elapsed  the  plaintiff  sued,  and   Ch.  36. 
recovered  in  this  action.    Defendant  objected  thai  the  plain-    ArU  1 . 
tiff  ought  to  have  sued  on  the  tpecial  contract^  and  "  that  the  >^^s/^^ 
mere  circumstance  of  the  period  of  credit  having  expired, 
could  not  convert  a  special  amtraci  into  a  general  sale  of 
goods  i^  and  so  the  action  should  have  been  for  not  giving 
the  bill.    The  court  said  during  the  period  of  credit  intro- 
duced for  the  vendee's  benefit,  the  vendor  must  sue  on  the 
special  coniract.    ^  If  the  bill  be  not  given,  he  may  bring  an 
action  on  the  special  contract.''    When  the  whole  lime  of 
credit  is  expireu  the  money  is  due,  and  the  vendor  may 
have  a  general  action.    It  will  be  observed  no  reasons  were  -^ 

given  for  this  decision,  and  that  tliere  was  nothing  special  in 
this  contract,  but  in  the  mode  of  payment  in  the  bill,  and 
when  the  defendant  failed  so  to  pay,  he  lost  his  advantage, 
and  the  -price  became  due  in  money ;  as  to  both  parties  the 
special  contract  was  at  an  end  as  to  any  special  matter  in  it. 

§  1.  In  this  case  there  was  a  just  distinction ;  the  plaintiff  finl.  N.  P. 
declared  on  a  fecial  0greement^  also,  on  a  quantnln  meruit^  I3a,  Wearer 
and  proved  a  special  agreement,  but  different  from  that  laid.  ^'  ^*"^^'* 
Held,  he  could  not  recover  on  either  count ;  not  on  the  first, 
because  of  the  variance ;  nor  on  the  second,  because  there 
was  a  special  agreement.     Here  a  special  agreement  being 
proved  to  have  been  made  excluded  the  impUed  one. 

§  19.  But  it  was  said  in  this  case,  if  the  plaintiff  prove  a  KJrk't  case, 
special  agreement^  and  the  work  done^  but  not  pursuant  to  such  ^^*  ^'  ^' 
agreement,  he  shall  recover  on  the  quantum  meruit^  in  its 
nature  an  in^lied  promise ;  for  if  not  on  thb,  he  cannot  re- 
cover at  all.  This  authority  need  not  be  questioned,  for 
when  a  man  makes  a  special  coniract  to  do  certain  work,  as 
to  build  me  a  house,  and  does  other  work  as  build  a  bam, 
there  is,  as  to  the  work  he  does  do,  no  special  contract  ever 
made,  so  strictly  none  in  the  case;  and  the  law  may  allow  * 

him  to  recover  or  not,  on  the  implied  contract  for  building 
the  bam,  and  ought  to  do  so,  if  I  see  him  do  it  and  do  not 
forbid  him ;  for  in  such  case  no  express  or  special  contract 
is  excluded,  as  none  ever  existed  quoad  the  work  on  the 
bam.  /  accept  the  bam^  for  if  I  do  not,  but  reject  it,  clearly 
he  cannot  recover  at  all  for  the  barn. 

$  30.  And  Buller  says,  perhaps  the  plaintiff  ought  to  have  Bui.  N.  P. 
been  suffered  to  recover  in  Weaver  t.  Burrows,  if  there  had  139,  Gordon 
been  a  count  on  an  indebitatus  assun^it.     For  tbou&;h  jt*-^**^'*"- 
lies  not  on  a  special  contract  till  the  terms  of  it  arc  perform- 
ed ;  yet  when  that  is  done,  it  raises  a  duty,  for  which  a 
general  indebitatus  assun^sit  will  lie.     He  adds,  '*  and  this 
point  now  seems  to  be  so  settled,  for  in  an  action,  when  the 
plaintiff  declared  on  a  special  agreement,  and  also  on  a  ge- 
neral indebitatus  assumpsit^  the  plaintiff  failed  to  prove  the 
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Ch.  37.  special  count,  and  he  was  allowed  to  prove  his  general  count 
Art.  1.  There  is  a  degree  of  obscurity  in  all  this.  What  is  meant 
by  the  terms  of  a  special  contract  being  performed,  as  neces* 
sary  to  authorize  an  action  on  an  iiid^tatus  assumpsit  t  What 
is  meant  by  raising  a  duty,  or  the  laws  raising  a  duty  to  pay 
the  plaintiff,  when  he  is  entitled  to  a  special  reward  by  a* 
special  contract*  and  when  Buller  adds,  the  point  seems  now 
to  be  settled,  &c.  ?  It  does  not  appear  in  the  case  he  puts, 
that  any  sptdal  contract  was  proved  ever  to  have  existed, 
and  ir  not,  his  recovery  on  his  indthitmlus  assumpsit^  a  rea- 
sonable sum  (as  may  be  on  that  count),  was  correct. 


CHAPTER  XXXVII. 

ASSUMPSIT.    INN.KEEPERS. 

12  Mod.  254,  Art.  1.  What  is  an  tnn-&e<per,  4*t:«  §  1.  The  4th  and 
^5,  Parker  5th  of  W.  and  M.,  provided,  that  constables  should  quarter 
^'  soldiers  oA  itm^keepers^  and  such  as  kepi  ale-hooses,  victual- 

ling houses,  livery-stables,  or  sold  brandy,  metheglin,  or 
cider  by  retail  In  an  action  against  a  constable  for  quar- 
tering a  soldier  and  his  horse  on  the  plaintiff,  the  jury  found 
there  were  wholesome  wells  at  Epsom,  and  the  plaintiff,  du- 
ring the  season  for  drinking  these  waters,  indefinitely  let 
lodgings  to  such  as  went  there  to  drink  the  waters,  for  the 
air  or  for  their  pleasure,  and  did  dress  victuals  for  them, 
and  sell  them  ale  and  beer,  and  entertained  their  horses  at 
eight  pence  a  day,  bot  sold  no  victuals  and  drink,  &c.  to 
any  but  the  lodgers ;  and  that  the  plaintiff  had  no  license 
from  any  of  the  justices  of  the  peace  to  sell  ale. 
*  §  S.  The  court  resolved,  that  the  plaintiff's  house  was  not 

a  house  within  the  description  of  the  act;  for  1.  it  was  no 
inn,  for  the  verdict  finds  he  let  kidgings  onlv,  which  shew 
he  is  not  compellable  to  let  lodgings  to  any  body,  and  that 
none  could  come  there  without  his  previous  contract ;  that 
he  was  not  bound  to  sell  at  reasonable  rates,  or  to  protect 
his  guests.  Otherwise  is  it  with  an  irm-keeptr  in  ail  these 
respects;  that  he  was  not  an  ale-house  keeper,  Slc  And 
Holt  C.  J.  said,  that  if  one  come  to  an  inn  and  make  a  pre- 
vious contract  for  lodging  for  a  set  time,  and  does  not  eat 
and  drink  there,  he  is  no  guest  but  a  lodger,  and  as  such 
is  not  under  the  inn-keeper's  protection,  but  if  he  eats  and 
drinks  there,  it  is  otherwise ;  or  if  he  pays  for  his  diet  there, 
though  he  does  not  take  it  there ;  and  that  a  sign  is  not  es* 
sential  to  an  inn,  but  is  an  evidence  of  it. 
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§  3*  General princ^ks.    The  case  of  an  innkeeper  is  not   Ch.  37. 
goTerned  by  the  principles  of  bailment^  but  by  the  principles     jirL  1  • 
of  policg^  which  govern  in  the  case  of  a  carrier  ;  if  be  really  -_^-^-^^ 
have  no  room,  he  may  refuse  to  receive  a  traveller ;  then  Dye^  isq. 
if  he  will  enter,  and  place  his  bagc^agc  in  a  chamber  with- Jones  133, 
out  the  consent  of  the  inn-keeper,  be  is  not  liable,  if  stolen  ^^- 
without  his  fault. 

§  4.  The  inn-keeper,  like  the  bailee,  is  liable  in  all  cases  Hob.  245. 
for  his  groee  or  ordinary  neglect.     If  he,  at  the  request  of  his  ^^^*  ^^^' 
guest^  put  his  horse  to  pasture,  and  he  is  lost  by  the  neglect  of 
the  inn^keq^r,  he  is  liable ;  but  not^  if  lost  without  his  neglect« 

§  5*  But  the  inn-keeper  is  further  liable ;  he  is  bound  to 
restitution,  if  the  baggage  of  his  guest,  committed  to  the  care       ^  -^ 
of  himself  or  servants,  is  stolen  by  any  person.    And  if  the 
inn-keeper  have  room,  he  cannot  excuse  himself  by  refusing 
to  take  care  of  his  'guest's  goods,  ^^  because  there  are  sus-  Mod.  78. 
pected  persons  in  the  house,  for  whose  conduct  he  cannot  ^^'  '^^^* 
be  answerable.'^     He  must  by  law  have  honesty  and  secu- 1  bu  Com', 
rity  in  his  inn ;  be  must  have  honest  servants  and  inmates,  490/ 
for^the  public  trust  to  him,  and  he  must  answer  if  they  rob 
his  guests*    He  has  many  opportunities  to  associate  with 
bad  men,  and  in  a  manner  not  easily  dbcovered.     The  Ro- 
man law  allowed  no  excuse  for  the  loss  of  the  traveller's 
goods,  except  datnnum  fatale^  or  inevitable  accident ;  but 
the  inn-keeper  'may  excuse  himself  by  proving  they  were 
lost  by  irresistable  force. 

§  6*  Since  the  year  1645,  inns  or  taverns  have  not  been  Mau.  Co.  L. 
allowed  to  be  kept  here  without  a  legal  license  and  proper  ^^^>  ^• 
regulations. 

§  7.  October,  1646,  a  law  was  passed  in  order  to  prevent 
drunkenness  by  taking  away  the  cause;  by «which  it  was 
enacted,  that  no  merchant  or  other  person  should  sell  any 
wine  under  a  quarter  cask^  but  only  such  taverns  as  were 
Ikensed  by  the  court  to  retail  wines,  or  any  one  the  court 
might  license  to  sell  by  the  gallon,  on  penalty  of  i610;  nor 
could  any  taverner  be  licensed  but  on  his  paying  a  yearly 
sum,  &C.;  and  by  this  act  any  constable  might  enter  and 
search  taverns  for  any  disorders  therein,  and  cause  the  inn- 
keepers^  as  well  as  those  who  were  disorderly  in  the  inns, 
to  conduct  according  to  law ;  ^  also,  to  search  any  house  sus- 
pected to  sell  wines  contrary  to  this  law.'^  And  this  act  also 
provided,  that  no  person  having  a  license  to  keep  a  common 
house  of  entertainment,  should  suffer  any  person,  at  unrea- 
sonable times,  to  drink  or.tipple  in  their  bouses,  on  a  certain 
penalty ;  and  unreaaonable  time  was  declared  to  be  after  9 
o'clock,  &c.,  with  an  exception  as  to  land  travellers  and  sea- 
faring men  coming  on  shore  or  from  a  journey,  they  might 
be  eotercained  at  any  hour }  so  when  going  to  sea,  or  on  a 
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Ch.  37.  journey,  iic.  By  subsequent  colony  laws^  many  other  regu* 
Jlrt.  3.    lations  were  made  concerning  taverns  and  licensed  houses, 
s^^y^m^  and  even  as  to  drinking,  &c.  in  private  houses ;  but  a  few 
of  which  have  been  continued. 

5  T.  R.  273,  Art.  2.  Who  is  guesU  §  I.  This  was  an  action  .for  the 
Mmor.^^  ^'    value  of  ^oods  stolen  out  from  an  inn*    The  plaintiflfs  ser- 

1  And!  29,  vant  carried  the  goods  to  market  at  Manchester,  and  not  be- 
Bird  V.  Bird,  ing  able  to  dispose  of  them,  went  wiih  them  to  the  defend- 
ant's inn^  aud  asked  his  wife  if  he  could  leave  his  goods 
there  till  the  week  following,  (meaning  the  next  market-day ;) 
she  said  she  could  not  tell,  for  they  were  very  full  of  par- 
cels. The  plaintiff's  servant  then  set  down  in  the  inn,  had 
some  liquor,  and  put  the  goods  on  the  floor  immediately  be- 
hind him ;  when  he  got  up,  after  setting  there  a  little  while, 
the  goods  were  missing.  Judgment  for  the  plaintiff;  for  the 
servant  was  a  guest,  and  therefore  his  goods  were  to  be  pro- 
tected, and  he  was  not  guilty  of  any  neglect  himself.  And 
Buller,  J.  saidy  if  the  ion-keeper's  house  6e/u//,  it  is  a  good 
excuse ;  if  not,  his  refusal  to  receive  the  guest  makes  the 
inn-keeper  liable  to  an  action  for  the  refusal.  That  ^'  the 
goods  need  not  be  in  the  special  keeping  of  the  inn-keeper, 
in  order  to  make  him  liable ;  if  they  be  in  the  inn  it  is  suf- 
ficient to  charge  him,"  even  if  not  acquainted  with  them. 
But  Justice  Buller  added,  that  if  the  defendant's  wife  had 

See  1  Com.  accepted  the  charge  of  the  goods  on  the  special  request 

verai^caset  ™^^^  ^^  ^^^^  ^^^  would  have  been  a  special  bailee,  and  not 

See  ii^h!'*  Hable,  not  having  been  guilty  of  any  actual  negligence  $  but 

IV.  45.  the  case,  as  it  was,  was  the  common  case  of  goods  stolen 

Cpo.  J.224.  from  an  inn,     See  Dyer  158  ;  White's  case,  42  E.  iii.  11, 

Srkf^'  22,H.  vi.  38. 

Orinstone.  §  ^*  ^^  ^^  ^^^^  decided,  that  if  a  person  carry  a  horse  to 

6  Bac  269.  an  inn,  and  there  leave  him,  the  inn-keeper  is  liable  to  make 
^fto'  ^'  ^^  ?^^  ^^y  ^^^  ?  ^^^  ^^^  traveller  i^  a  guest  who  so  leaves  his 
5  Bac;  269.  ^orse  in  the  inn,  thongh  be  lodge  not  there  himself.    But 

2  Esp.  345!  otherwise,  if  one  leave  a  trunk  or  other  dead  thing  two  or 
Cro.  £1.  622.  three  days,  by  which  the  inn-keeper  has  no  profit ;  bot  for 

keeping  the  horse  there  is  a  profit,  and  therefore  it  is  reason- 
able the  inn-keeper  should  be  liable ;  no  excuse,  the  inn-keeper 
is  sick.  Not  liable  for  a  personal  injury  done  to  the  ffuest. 
1  Com.  D.        §  3,  If  one  continue  a  week  or  more  in  term  time,  he  is  a 
^ro  189    S"^^^  ^^  ^f  ^^  S^^  ou^  ^^  return  at  night,  or  if  he  be  absent 
GeUy  t.   '   some  days^  leaving  his  horse  then  in  feeding,  in  which  there 
Clark.         is  gain ;  but  not,  if  he  hire  a  chamber  for  a  term,  for  then 
Latch  88,     j^^  jg  lessee ;  nor  is  he  a  gaest^  if  he  be  absent  two  or 
three  days,  and  leave  only  goods  there,  on  which  there  is 
no  profit* 
White^  ^^'      ^  ^'  "^'^  ^^  ^^  action  agatnstan  inn-keeper  for  the  loss  of 
case.   *       ^®  plaintifi's  goods.  Plea  not  lost  by  his  neglect.   Held,  the 
eviaence  maintains  the  plea,  if  proved  the  defendant  said  his 
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house  was  fall,  and  the  plaintiff  said  he  would  shift  for  him-    Ch.  37. 
self  among  the  oiherguests^  Not  liable,  if  he  enables  the  trav-   Art.  A^ 
eller  to  keep  his  own  goods  under  lock  and  key  and  be  ^_^^^_^ 
omitB  it.     Moore  158, 877. 

Art.  3.   Whm  the  inn^keeper  is  bound  to  receive^  &c.  j^^^ .  ^^  p 

§  1.  If  the  inn-keeper's  house  be  full,  he  is  not  bound  tore-  73. 
ceive  travellers ;  then  if  the  ]>ersoB  say  he  will  shift  for  him-  Moore  178. 
self,and  then  is  robbed,  the  host  shall  not  be  charged  9  but  if  ^^^^^^ 
his  bouse,  in  fact  be  not  full,  then  he  is  liable  for  the  goods ;      ^     *<^ 
and  if  he  refuse  admittance,  an  action  lies  for  this  refusaU 

§  3.  So  the  inn-keeper  is  bound  to  receive  a  traveller's  5  Bac  269. 
horse  if  his  stables  be  not  full .;  but  some  have  doubted,  if 
be  do  not  lodge  there  himself. 

§  3.  If  an  inn-keeper  or  other  victualler  han^  out  a  sign,  ^JJ^-  ^^^ 
and  open  his  house  for  travellers,  there  is  an  implied  en- 
gagement to  entertain  all  persons  travelling  that  way  ;  and 
if  he  refuse  to  admit  one  without  good  reasons,  this  action 
lies,  and  he  cannot  excuse  hinaself  by  saying  he  is  acting 
against  law  or  without  license* 

Art.  4.  fVhert  he  is  lidbUfor  goods  lost,  l/c.  Is,  though  an 
infant  and  insane.  1  Com.  D.  £86 ;  Cro.  EL  622,  Cross  v» 
Andrews* 

In  this  case  it  was  resolved  by  the  whole  court  this  term,  6  Co.  63^  67, 
'26tb  of  Elizabeth.  Baley'tcaac 

1.  If  a  man  come  to  a  common  tnn,  and  deliver  his  horse  com^D  286 
to  the  hostler,  and  require  Ykim  \o  piit  him  to  jMM/ure,  and  3  Bac.  181. 
this  is  done  accordingly,  and  the  horse  is  stolen,  the  inn- 
holder  is  not  liable ;  meaning,  no  doubt,  if  he  uses  due  care, 

"keeps  up  his  fences,  &c. 

2.  The  guest  must  be  a  trceotHtr;  <^  therefore,  if  a  nei^A- 
boar,  who  is  no  traveller,  as  a  friend,  at  the  request  of  the 
inn-holder  lodges  there,  and  his  goods  be  stolen,  &c.,  he 
shall  not  have  an  action. 

3.  The  inn-holder  shall  answer  only  for  such  things  as 
are  infra  hospitium;  so  not  for  said  horse,  for  at  the  own- 
ers' neglect  he  was  vaithout  the  inn. 

4.  If  the  mn-holder,  of  his  own  head,  put  the  horse  to 
pasture,  he  is  liable  if  stolen. 

5.  The  inn^holder  is  accountable  for  his  servant,  and  is 

bound  to  keep  theguests's  goods  in  his  inn  safely,  and  with-  .; 

out  any  stealing  or  purloining;  and  it  is  no  excuse  for  him 
to  say,  that  he  delivered  the  guest  the  key  of  the  chamber 
in  which  he  is  lodged,  and  that  he  left  the  chamber  door 
open  ;  and  the  inn  includes  the  chambers  and  stables.  [But 
Moore  158,]  and  see  n.  9. 

6.  The  mn-holder  is  liable,  though  the  guest  do  not  de- 
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lirer  bis  goods  to  him  to  keep,  nor  acquaint  him  with  theoif 
if  they  be  stolen  by  persons  known  or  unknown.  See  Post^ 
But  7.  '<  If  the  guest^s  servant,  or  he  who  comes  wiih 
him,  or  he  who  desires  to  be  lodged  with  him,^'  steal  the 
goods,  the  inn-keeper  is  not  liable;  for  the  ggest  is  in  faalt 
in  having  such  a  servant  or  companion. 

8.  But  if  the  inn-keeper  appoint  one  to  lodge  with  him, 
he  shall  answer  for  him. 

9.  If  the  inn-keeper  require  his  guest  to  allow  him  to  put 
the  goods  in  such  a  place  onder  lock  and  key,  and  say, 
then  he  will  be  answerable  for  them,  otherwise  not,  and  the 
guest  let  them  lie  in  an  outer  court,  where  they  are  stolen, 
away,  the  inn-keeper  is  not  liable ;  for  the  fault  is  in  the 
guest ;  nor  for  guest's  goods  lost  by  his  negligence  out  of  a 
private  room  in  the  inn  he  chooses  for  the  purpose  of  exhibit- 
ing to  his  customers  his  goods  for  sale,  having  the  use  of  the 
room  and  informed  by  the  inn-keeper  there  was  a  key,  and  he 
might  lock  the  door,  which  he  neglected  to  do»  4  Maule  &S. 
3©6. 

10.  Goods  of  the  guest  include  charters,  deeds,  and  ev- 
idences of  property ;  &nd  if  brought  in  a  box  or  bag,  &c» 
and  are  taken  away  by  the  default  of  the  inn-keeper,  he  is 
liable;  and  the  writ  is  for  goods  and  chattels  generally,  and 
the  declaration  is  special.  , 

§  2.  The  security  extends  only  to  the  goods  of  the  guest, 
therefore  if  he  be  beaten  in  the  inn,  the  inn-keeper  is  not 
liable. 

§  3.  If  the  horse  eat  more  than  he  is  worth,  an  action  lies 
against  the  owner ;  and  the  inn-keeper  is  not  liable  for  de- 
taining the  horse  of  his  g^uest  till  the  keeping  is  tendered  or 
paid ;  so  if  my  horse  be  pot  there  by  one  who  stole  him. 
And  if  the  host  require  his  guest  to  lock  up  his  goods  in 
such  a  chamber,  or  be  will  not  warrant  their  safety,  andthe 
guest  suffer  them  to  be  open  in  an  outer  court,  the  host  is 
not  liable  if  they  be  stolen ;  but  the  host  is  not  liable  if 
the  guest  refuse  to  inform  him  truly  as  to  his  goods,  nor  it 
he  makes  no  profit.    Dig.  4.  9,  32,  and  Cro.  Jam.  188. 

Art.  5.  The  inn-keqper^s  lien.  §  1.  An  inn-keeper  may  de- 
tain a  horse  till  paid  his  keeping,  but  be  cannot  sell  him ; 
but  if  the  horse  be  once  out  of  the  inn-keeper's  possession,  he 
cannot  detain  him  for  what  was  due  before,  on  his  coming  in 
again.  And  if  the  horse  has  been  brought  to  the  inn  by  a  stran- 

fer,  without  theowner^s  knowledge,  and  afterwards  claimed 
y  him,  yet  the  inn-keeper  may  detain  him  tilt  paid.  So  he 
may  detain  the  person  of  his  guest  till  he  pays.  See  Post. 
May  sell  by  the  custom  of  London.  1  Com.  D.  288 ;  Cites 
Stre.  556. 
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§  2.  This  author  cite*  the  following  from  Yclr.  27,  and    Ch.  37. 
Selwvii's  N»  P*  1303 :  "  If  a  man  brings  his  horse  to  an  inn   Jrt.  6. 
and  leaves  him  there,  without  any  special  agreement  as  to  ._^^^^. 
what  he  is  to  pay,  the  inn^keeper  is  not  bound  to  deliver  the  Qy^^  ^^  . 
horse  until  the  owner  has  defrayed  the  charge  for  the  horse ;  on  the  Law 
but  he  may  justify  the  detaining  of  the  horse  for  his  food  and  of  Con.  &c 
keeping;  and  after  the  horse  has  eat  as  much  as  he  is  worth,  jf  ;^^  ^ 
the  inn-keeper,upon  a  reasonable  appraisement,may  sell  him,  oustom  to 
and  it  is  a  good  sale  in  law.     But  if  there  be  a  special  agree-  sell  in.Lon- 
ment,  that  the  owner  of  the  horse  shall  pay  a  certain  sum  ^^  ^^  ^' 
for  the  keeping,  in  that  case,  although  the  horse  eat  out  ^  Cgp.  345, 
double  his  price,  the  inn*keeper  cannot  sell  him/^  Moss.  t. 

Akt.6.  Pleading  hf  mn-kiqfers,  ^c*    §  1.  When  actions  2«^n»»<>- 
are  brought  asainst  inn-keepers,  there  are  several  ways  of  §^|^^p'|^|^ 
declaring*    Tnis  action  is  founded  on  the  law  and  custom  Deciara. 
of  the  land,  by  which  inn-^keepers  are  bound  to  keep  the  tiont,  Am. 
goods  and  chattels  of  travellers  lodging  in  their  inns,  mih-^^^^^^^ 
out  loss  for  want  of  due  care,  whenever  the  goods  are  within 
their  inns.    The  eround  of  the  action,  an  undertaking,  im- 
plied in  law  80  to  do;  while  an  inn-keeper  keeps  a  public  inn, 
sis  guests  may  fairly  understand  h«^  tacilty  engages  to  keep 
and  restore  to  them  their  goods  they  bring  within  his  tnn^ 
with  all  due  diligence,  and  if  he  do  not,  the  law  considers 
him  guilty  of  oe^lieence.    Like  a  master  of  a  vessel  he  un- 
dertakes to  do  his  duty,  and  if  he  do  not  do  it,  he  is  charged 
with  negligence  in  the  action  against  him,  and,  usually,  his 
plea  is  not  guilty.  Yet  the  real  ground  of  the  action  is  an  tm- 
jdied  eantraet;  for  there  can  be  no  ground  of  action  if  there 
be  no  contract  or  undertaking  in  the  case.  This  law  and  cus- 
tom then  may  be  properly  considered  here,  or  it  may,  also, 
be  considered  under  the  liead  of  case  for  mgtigtnce^  and 
vrheaever  the  inn-keeper,  by  any  degree  of  negligence,  suf* 
fers  the  horse  or  goods  of  his  guest  to  be  lost,  stolen,  or  da- 
maged, he  may  have  his  action  against  him  on  tba  several 
grounds  before  stated,  and  the  ina-keqper  has  assamnsit 
against  bis  guest  for  his  meats,  &C  Besides  the  general  is- 
sue there  are  many  special  pleas  to  be  pleaded  by  the  inn- 
keeper, according  to  the  nature  of  his  case*    One  very  3  Im.  Ci. 
common  plea  is,  that  the  guest  requested  his  horse  to  be  put  ^^^ 
to  jMMficre,  whetice  he  is  u>st.   To  this  plea  it  is  not  safe  for 
the  plaintiff  to  demur^  but  his  replication  generally  is,  that  he 
was  lost,  or  taken  out  of  the  defendant's  inn,  and  in  the  re- 
joinder the  issue  is  offered  on  the  point  of  the  plea,  the  put* 
ting  to  pasture  at  the  request  of  the  plaintiff.   So  the  inn- 
keeper may  ple^  that  the  plaintifl[!came  not  as  a  guest,  but 
was  received  as  a  friend ;  and  that  the  defendant^did  not 
keep  a  common  inn;  to  which  the  plaintiff's  reply  is  that  ^ln*.CK 
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Ch.  S7.   the  defendant  was  an  inn-keeper,  keeping  a  common  inn,  kd^ 
Art.  &     and  issue.    Also,  the  inn-*keeper  may  plead  that  the  goods 
v^Pv*^^  were  not  taken  away,  or  that  they  were  delivered  to  the 
3  Ins.  CL      plaintift's  servant,  and  not  carried  away  by  the  default  of 
412.  the  inn-keeper  and  his  servants  \  tx\A  the  inn^keeper  may 

3^f.  CI.  plead  a  detention  of  his  guest's  horse,  for  bis  keeping,  &c. 
39  H.  6, 18.  ^  ^^^  inn-keeper  may  plead  and  justify,  if  sued,  the  deten- 
-^  H.7, 15  tion  of  his  guest's  person,  till  he  pays  (or  his  meat,  Ax.,  for 
27?Ilsatt  ^'*'*^^^  *'^'®  remedy  he  might  never  find  him,  and  the  law 
3gg'  '  will  not  tolerate  so  disobliging  conduct  in  the  host  as  re- 
quiring  payment  beforehand,  nor  will  the  law  consider  that 

2  Rol.  R.  the  inn-keeper  is  to  sue  for  the  price  of  every  meal  of  vie- 
374'I3t?^*  tuals,  &c.,  and  in  declaring  against  an  inn-keeper  in  an  ac- 
266!      ^''  ^^^"?  *^  ^s  ^^^  necessary  to  state  by  what  authority  he  is  \u 

cenced,  for  by  presumption  of  law  the  guest  does  not  know ; 

but  it  must  be  stated  that  he  keeps  a  common  inn. 

^'JjS^'        ^  ^*  ^^^  plaintiff  declared  on  the  common  custom  of  the 

die  v.MorrU  '*®^1™»  ^  ^^^^  •"  common  inns,  the  inn-keepers  ought  to  keep 

Yeir.'iGS.— the  goods  of  their  guest  safely,  ctnd  all  other  goods  brought 

ffoj.  79.       into  their  inns,  under  their  custody  without  substraction;'' 

that  the  plaintiffs  servant  A  was  lodged  at  the  defendan  t's 

house,  in  that  he  having  there  a  bag  with  60/.  the  plaintiff's 

money  therein,  certain  malefactors,  to  the  plaintiff  unknown, 

the  said  bag  of  money  in  the  said  inn  being,  in  default  of 

the  defendant  and  his  servants,  took  and  carried  it  awav ; 

plea  not  guilty,  and  verdict  for  the  plaintiff.     Held,  I.  the 

action  was  well  brought  by  the*  master;  2.  that  this  custom 

was  well  lakl,  though  *^  all  other  goods  brought  into  their  mm," 

&c.  was  expressed. 

1  s/tMa.     vr      ^  ^*  ^^^^^  inn-keeper  once  part  with  a  horse,  he  catinot, 

Jones  v!     '  ^^  ^'^^  coming  again,  detain  him  for  what  was  due  before* 

Fearie.  §  4.  The  plaintiff  sued  a  tavern-keeper  for  refusing  to 

3  Jehus.  B.  entertam  him ;  plea  not  guilty  by  the  defendant,  and  set  off 
^demiw  ^^^  plaintiff's  trespass  in  breaking  a  door  in  the  defendant's 
V.  Traric     house ;  Verdict  for  the  defendant,  six  cent  damages  and  six 

cents  costs ;  judgment  of  the  iustice  was  confirmed,  and  the 
court  said,  that  the  matter  alledged  by  way  of  set  off,  the 
trespass,  and  the  plaintiff's  bad  character,  were  meant  only 
as  a  reason,  or  justification,  for  not  entertaining  him,  and 
was  meant  to  support  the  plea  of  not  gulty,  and  the  verdict 
was  intended,  and  to  be  viewed  as  one,  generally,  for  the 
defendant. 
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CHAPTER  XXXVlII. 


ASSUMPSIT,  INSIMUL  OOMPUTAS8£T. 

Aftt«  1«  §  1.  This  action  ofinsimul  compuiasset  lies  on  an 
account  stated.    In  this  the  Plaintiff  claims  a  sum  due  to    Ch.  38« 
him  on  accounting  with  the  defendant.    Only  a  few  matters    "4^^*  I* 
peculiar  to  this  action  need  be  noticed  here.  H«^■^/^^^ 

^  g.  On  this  count  the  exact  sum  need  not  be  proved  :  See  fraud, 
where  the  account  is  stated  tfrith  the  executor^  the  debt  still  !*®^i°^' 
remains  the  debt  of  the  testator;  for  it  does  not  raise  a  new  i^'_in,pf' 
cause  of  action,  bat  only  ascertains  the  old  one ;  but  then  ]97.-«Bul. 
the  declaration  ought  to  slate  that  the  items  or  monies  were  N.  P.  U9.— 
due  from  the  testator,  so  as  to  show  the  debt  was  his ;  Dougl.  |o8 --Jen- 
563;  1  H.  BI.  102, 108  ;  and  the  time  and  place  of  account- kmi  t». 
ing  must  be  stated.  IvfS^VgS 

§  3.  An  accmnt  stated  is  no  bar  to  an  indibitatus  assumpsit  ^*~  ^^ 
or  an  action  on  the  old  account,  or  ground,  but  if  the  ac- 1  Ld  Raym- 
count  be  slated,  and  then  paid,  or  a  bond  given  for  the  sum  ^^3. 
found  due,  then  the  former  cause  of  action,  as  well  as  the  ^^^'  * 
action  on  the  account  stated,  is  gdne.  ^^1,^.  o.^'t 

§4.  Insimul  computasset  doe^  not  lie  against  an  tn/hnO  Burr.  9 

for  he  cannot  account ;  1  D.  &  E.  40,  42;  though  the  items  i^"^^^!" 
be  for  necessaries.  2  M^;  43; 

§  5.  This  was  an  action  of  indebitatus  assumpsit  for  50/.  45,  MUward 
and  Quantum  meruit.    The  defendant  confessed  both,  and  ^*  Ingram, 
pleaded  insimul  computasset^  and  a  balance  due  to  the  V^^^'^r^]^^^ 
tifTof  3O5.,  which  he  promised  to  pay,  and  in  consideration  477^  biitaee 
thereof  the  plaintiflT  promised  to  release  the  defendant  of  all  I  Burr.  9, 
demands.    On  a  demurrer  to  this  plea,  judgment  was  given  ^^^^J\, 
for  the   defendant;  and  the  court  said,  "  there  are  two  de-  com.D.  2fg. 
mands  in  the  declaration  to  which  the  defendant  pleads  an  —7  Mod. 
account  stated  ;  sothat  the  plaintiff  can  never  after  have  re-  ^^^«  ^^• 
course  to  the  first  contract,  which  is  thereby  merged  in  the 
account.**     The  defendant  accounted  with  one  of  several 
promises,  and  a  balance  due  to  them.     Held,  all  must  sue.  4  |^^,.  r. 
§  6.  This  was  insimad  computasset,  and  the  court  decided  9a,  Green- 
that  a  note  not  negotiable^  given  for  the   sum  found  due  is  no  JlJ^od  v. 
payment  or  bar,  to  the  action  of  insimul  computasset.  Curtia. 

§  7.  In  this  case  the  court  held  that  a  mistake  in  tmtmi/lMass.  S.  J. 
computassei  may  he  rectified ;  the  action  was  for  money  had  Court,  Nov. 
and  received.    The  plaintiff  owned  a  vessel,  and  delivered  Ew'exlNeed- 
10  his  master,  the  defendant,  an  outward  cargo  to  a  certain  ham  v.  * 

Holmes. 
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Ch.  38.    amount,  as  appeared  by  the  derendant's  account  of  sa!e8,&c# 

Art.  I.    this  be  credited,  and  charged  5,500  bushels  of  salt  return  car- 

._^^^^^  go,  acknowledged  a  balance  due  (o  the  plaintiff,  which  he  re* 

ceived  and  receipted  for,   afterwards  suspecting  the  vessel 

would  not  hold  5,500  bushels  of  salt,  sued  the  defendant  to 

recover  the  rest  of  the  money  the  outward  cargo  sold  for, 

and  not  laid  out  in  salt,  and  r^overed ;  and  the  court  held 

that  where  an  account  is  stated  and  settled,  and  a  receipt 

given,  or  one  in  full,  and  a  mistake  b  discovered,  this  action 

ties  to  recover  the  money,  or  for  the  article  not  fairly  settled. 

7  T.  R.  358.      §  ^*  l^i^^^  ^vsis  insimul  eomptUaaset  with  the  plaintiffiM  ex* 

—1  SaJk.  '  ecutor^  for  money  due  to  the  testaior  ;  and  held  that  it  may 

20^  Bollard  fee  joined  to  a  count  on  a  promise  to  him ;  for  the  accounting 

^2  Saand['  ^'^"  ^^^  txtcutor  does  not  give  a  neto  debt,  nor  is  the  duty 

ll7._Tol.    to  the  itsiaior  thereby  altered.   6  Mod.  93,  93  ;  5  Com.  ll 

ler,  l«.       560 ;  1  H.  Bl.  102,  109;  Hol.  66  *;  Cro.  El.  43. 

5  Eut  160       ^  ^'  ^^^  ^^  ^^'^  ^^^^  '^ ''  Stated  that  a  count  on  an  oo 
-  Henthall  y!  count  stated  with  the  plaintiff's  txecutars,  and  not  saying  aa 

Roberts,  &  executors,  cannot  be  joined  on  counts  with  promises  to  the 
alt.  in  error,  t^tator,  for  it  is  no  allegation,  that  promises  were  made  to 
the  plaintiffs  in  their  representative  ccjNict^y,  and  under  such 
a  count  proof  might  be  given  of  an  account  stated  with  them, 
in  their  individual  characters. 
Watton  OB       §  10.  If  two  partners  enter  into  articles  h^  covettant,  and 
2^^SS^^^^  then  settle  their  accounts  after  tlie  partnership  is  dissolved, 
^4^      *      and  the  one  found  in  debt  expressly  promises  to  pay  the  ba- 
lance, assumpsit  lies ;  so  if  they  mix  other  articles  with  part* 
nership  matters,  because  there  is  a  sufficient  consideration 
for  the  promise. 

6  Mass.  R.  §  11.  A  purchased  a  cargo  in  Africa,  to  be  paid  for  in 
358,  Green-  sbn>es,  and  having  paid  part  of  themt  settled  the  account,  and 
Currisr        acknowledged  a  balance  due  in  cash,  and  the  same  day  gave 

a  note  for  the  same  balance  payable  in  slaves ;  held  the  ere* 
ditor  here  might  maintain  insimul  comoatasset. 
sos'^h^*         §  13.  If  an  account  stated  be  pleaded  in  bar  to  a  bill  in 
pedelaineV.  ^q^'^Ji  *^ch  plea  will  l>e  supported,  except  so  far  as  the 
Dickenson.  *  complaint  shall  show  it  to  be  erroneous.    Court  notices  only 
IJ^' Bl.  61.  (he  exception  stated.     Rolls,  v,  Barnes  ;  insimal  computasset 
8Co.  157.     •*  ^^  ^^^  ^^  assumpsit,  for  though  true,  it  does  not  extin- 
guish the  original  promise,  on  which  the  action  is  founded. 
2  Johns.  R.       §  18.  The  defendant  pleaded  that  on  statins  a  balance  of 
r^Cariua*   accounts  between  him  and  the  plaintiffs,  he  delivered  cer- 
tain negotiable  notes  to  C*  on  account  of,  and  in  behalf  of, 
the  plaintiffs,  but  did  not  aver  that  C  was, the  agent  of  the 
plaintiffs,  nor  that  the  notes  were  accepted  in  full  satisfac- 
tion of,  and  discharge  of,  the  debt  due  to  the  plaintiffs*    On 
demurrer  to  this  plea  it  was  adjudged  bad. 
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§  14.  Thougb  it  is  not  a  good  plea  in  bar  of  an  action  Cu*  38* 
on  the  original  promise  to  say  the  parties  accounted,  yet  it  Art.  1 . 
b  good,  if  the  balance  be  paid*  s^^s/*^^ 

§  15^  If  after  a  partnership  is  dissolved  one  of  the  part- 4  g^^^  ^i^r. 
ners  states  an  account,  and  acknowledges  a  balance  due  9.— 1  Burr. 
from  the  partnership,  it  does  not  bind  it,  as  after  the  dissolu-  ^. 
tion  no  partner  has  power  to  bind  the  firm.     3«  If  a  party  409  Vaideii 
in  a  cause  to  substantiate  or  prove  his  own  demand,  produce  0.  Sher- 
an  account  of  the  other  party,  he  prima  facie  makes  that  ac'>l>ura«- 
count  evidence  against  nimself,  for  in  the  first  instance  the 
whole  of  it  must  be  taken  together,  but  the  party  producing 
it,  may,  notwithstanding  he  has  produced  it,  disprove  the 
charges  in  it  against  himself;  this  is  the  true  construction  of 
the  rule  that  prescribes  that  the  confession  or  admission,  or 
statement  of  a  party,  must  be  taken  altogether,  though  there 
seems  to  be  some  differences  in  the  cases  on  this  subject. 

§  16.  So  after  a  partnership  is  dissolved,  one  partner  can-  3  Johu.  R. 
not  bind  the  others  by  stating  an  account,  though  authorized  636. 
to  adjust  the  debts  of  the  partnership,  nor  can  he  bind  them 
by  endorsing  notes  given  to  it,  for  after  a  partnership  is 
dissolved  no  partner  has  power  to  create  a  new  ground  of 
action  against  it. 

§  17«  The  plaintiff  is  not  obliged,  in  support  of  the  count  spiiQ^syid. 
for  an  account  stated,  to  give  evidence  of  the  several  items,  87,  88«  Bart^ 
that  constitute  the  account;  the  defendant's  acknowledge- i«tu  «• 
ment  of  a  debt  due,  on  an v  account,  or  an  admission  of  a  p"|^'^'4^ 
debt  on  a  single  article,  will  enable  the  plaintiff  tp  recover.  Knowies  v. 
Highmore  v.  Primrose,  6  Maule  &  Selw.  65.    On  the  other  Mahei.~l3 
hand  the  account  will  be  open  to  the  defendant  to  dispute  ^*^  ^^• 
the  several  items ;  though  an  account  stated  is  strictly  an 
agreement  of  both  parties,  that  all  the  items  are  true,  and 
formerly  held  conclusively  so,  yet  to  afford  an  opportunity 
to  correct  errors  that  may  be  in  the  account,  a  more  liberal 
practice  has  previuled  in  modern  times. 

§  18.  If  the  defendant  account  with  the  plaintiff  as  invest-    ■ 
ed  with  a  certain  character,  and  receives  credit  from  him  in  ^^^^^^^^ 
that  character,  he  thereby  recognizes  him  in  that  character,  adminittra- 
and  hb  authority  and  title  to  account;  hence  cannot  object  tor.  v.  Har- 
to  the  plaintiff's  recovering  on  the  general  county  though  the  Siat.^104. 
plaintiff  may  not  have  evidence  to  recover  on  his  special 
count,  as  where  a  collector,  or  renter  of  turnpike  tolls,  not 
legally  appointed,  may  recover  on  a  count  for  an  account 
stated^  the  amount  of  the  tolls  for  which  he  had  credited  the 
defendant  passing  through  the  gate,  no  objection  being  made 
to  the  plaintiff^s  title  by  the  trustees  of  the  turnpike  or  cre- 
ditors of  it,  and  the  plaintiff  having  sent  to  the  defendant  an 
account  of  the  tolls  due,  who  soon  after  sent  5/.  enclosed  in 
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Ch.  38.  a  letter  to  the  plaintiff,  and  in  it  stated  he  should  have  the 
Art.  1.  remainder  next  week;  held  this  was  evidence  of  such  an 
accoutU  stated^  and  a  recognition  of  the  intestate's  title  to  be 
accounted  with  for  the  tolTs,  and  bj  this  recognition  the  de- 
fendant was  estopped  to  deny  such  title,  thoogo  the  plaintiff^s 
counsel  admitted  that  her  intestate  had  no  legal  right  to  col- 
lect the  tolls  to  his  own  use,  so  could  make  no  special  con- 
tract for  them,  that  could  be  proved  and  be  enforced.  In 
this  action  there  were  counts  in  three  promises  to  the  intes- 
iate^  and  in  three  similar  promises  to  the  plaintiff  as  adminis- 
tratrix ;  one  of  them  was  on  an  account  stated  by  the  defen- 
dant with  the  intestate^  and  one  of  them  on  an  account  stated 
by  the  defendant  with  the  administratrix ;  the  evidence  that 
proved  the  account  stated  deserves  notice*  It  was  only  an 
account  of  tolls  made  by  the  intestate  amounting  to  33/.,  and 
about  two  months  before  his  death,  delivered  to  the  defen- 
dant, and  the  defendant's  letter,  dated  six  months  after  the 
intestate^s  death,  to  his  administratrix  the  plaintiff,  enclosing 
5/.  as  part  payment,  and  saying  she  should  have  the  rematn- 
der  next  week ;  the  court  said  this  was  accounting  with  the 
plaintiff'^  and  a  recognition  of  her  title  to  receive  the  tolls  on 
account  of  the  intestate ;  the  plaintiff  recovered,  but  it  is  not 
stated  on  which  account  stated^  that  with  herself  as  adminis- 
tratrix,  or  that  with  the  intestate^  It  will  be  seen  that  one  part 
of  the  evidence  of  accounting  together  applied  to  one  count, 
and  another  part  of  it  to  the  other  count  insimul  computas- 
set*  According  to  this  case,  if  an  intestate  in  his  life  make 
out  an  account  of  charges,  and  deliver  it  to  his  debtor,  and 
he  does  not  agree  to  it  in  the  intestate's  life  time,  but  months 
after  his  death,  agrees  to  the  account,  in  a  letter  to  his  ex- 
ecutor or  administrator,  (or  virballjfy  as  the  law  requires  no 
,  writing,)  this  is  evidence  of  an  account  stated^  though  the 

charges  are  all  one  side,  the  acts  of  accounting  are  done  at 
different  times,  and  in  part  between  the  deceased  and  h  is  debtor^ 
and  in  part  between  Atm  and  the  rqyresentative  of  the  deceased. 
How  such  a  matter  would  be  on  demurrer,  is  no  where  decid- 
ed. It  does  not  appear  that  when  the  defendant  admitted  the 
account,  that  he  knew  the  intestate  had  no  legal  right  to  the 
tolls;  the  court,  therefore,  must  have  presumed  be  knew  it, 
as  if  he  did  not,  he  admitted  the  account  when  ignorant  of 
the  most  material  part  of  the  case. 
Imp.  H.  P.        §  1  ^*  I^  ^  s®''  A  horse  to  6  for  10/.  and  there  being  ma- 
]96,cit68'2  ny  bther  dealings  between  them,   if  the v  account  on  the 
Mod.  43, 44.  whoUf  and  B  is  found  in  arrear,  it  is  said  A  must  bring  his 
insimul  computassetj  and  not  indebitatus  assumpsit,  on  the  first 
contract. 
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CHAPTER  XXXIX. 

ASSUMPSIT.    INSOLVENCY. 


Art.  1.    §  1.    Insohmc}/^  where  no  commission  of  bank-    q^^  39^ 
roptcy  issues,  is  as  well  bj  common  as  statute  law,  and  as     jj^^^  i* 
well  in  the  insolvent's  lifetime,  as  after  his  death ;  as  his  ,^^^  ** , 
property  Is  not  sufficient  to  pay  his  debts,  his  creditors  ne-  g^^  nuA, 
cessarily  lose  part  of  them,  and  the  object  of  the  law  is  to  ruptcy. 
make  the  evil  fall  as  equally  and  as  lightly  as  possible. 

§  2.  In  several  of  the  United  States  there  have  been  in-  Important 
solvent  acts  in  the  lifetime  of  the  insolvent  person.     Ever  P^**  ^^'"o 
since  1695,  Massachusetts  has  had  an  insolvent  act  for  the  i9o^l[!^'27. 
distribution  of  the  insolvent  estates  of  deceased  persons ;  but       '      ' 
her  policy  has  been  not  to  have  such  acts  in  the  lifetime  of 
the  insolvents.     In  1765  sach  an  act  was  passed  for  prevent-  T«iap.  Acts, 
ing  fraud  in  the  insolvent  debtor,  and  for  securing  his  effects,  pi  22i,  326. 
for  the  benefit  of  his  creditors.     This  act  provided  for  seiz-  7^^\^^^ 
ing  his  estate,  for  appointing  trustees,  and  an  equal  distri-  fteo^'f^^ 
bation  of  his  .estate  among  his  creditors. 

§  3.  Though  this  act  was  limited  (o  three  years,  yet  such 
were  the  effects  of  it  found  in  experience,  that  it  was  repeal- 
ed in  one  year  after  it  was  passed.     In  all  insolvent  cases  the  9  Gnmcb, 
United  States  are  entitled  to  priority  in  payment  out  of  the  ^^1  ^^^ 
insolvent  debtor's  effects ;  that  in  this  case  the  several  acts  ^1^!^^ 
giving  the  United  States  a  preference  are  stated,  and  espe-  9.  Ffsher,  of 
cially  3  Cran.  IS,  as  to  all  cases  whatsoever  ;  and  the  United  AfarchS, 
States  have  this  priority,  as  holders  of  a  protested  bill  of  ex-  ^'^* 
change  negotiated  in  the  ordinary  course  of  trade  to  the  gene- 
ral creditors,  where  the  debtor  becomes  bankrupt ;  300, 309. 

§  4*    At  common  law.     In  this  action  a  case  was  cited  in  5  t.  R.  218, 
which  It  was  held  in  1786,  in  assumpsit,  that  the  plaintiff  Reader  v. 
could  not  recover  on  an  agreement  made  by  the  defendant  Kn»tchbull. 
to  deliver  him  a  quantity  of  Manchester  cotton,  because,  aC 
ter  it  was  made  the  plaintiff  compounded  with  his  creditors ; 
and  Buller,  J.  said  to  the  jury  that  if  they  believed  that  the 
plaintiff  was  in  such  a  situation  as  to  be  unable  to  pay  for 
the  goods,  if  delivered,  that  was  a  good  defence  to  the  action 
in  point  of  law,  and  the  jury,  accordingly,  found  a  verdict  for 
the  defendant.    But  if  the  contract  be  made  before,  and  the        t 
goods  delivered  afier  the  insolvency,  without  payment  or  de- 
mand of  payment,  they  cannot  be  recovered  back,  and  so  if 
the  contract  and  delivery  both  be  after  the  insolvencj/.' 

vou  II.  8 
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Ch.  39.  §  5.  It  was  held  in  this  case,  if  the  holder  of  a  bill  of  ex- 
Art,  2.  change  sue  the  acceptor,  and  take  him  in  execution,  and  be 
^^^^^^^  be  discharged  on  the  lord's  act,  and  then  ihe  drawer  paj 
4  T.  R.  825  ^^^  '^'")  ^^  ™^y  ^^®  ^^^  acceptor,  and  his  discharge  is  no 
Macdonald'  bar  to  the  drawer's  action,  for  his  right  of  action  accrued 
t>,  Boying;-     after  the  discharge. 

isMod.  137  $  ^*  ^^^  English  insolvent  act  only  discharges  the  person 
Moseley^a  '  of  the  debtor,  not  his  estate  ;  so  were  ihe  old  bankrupt  acts, 
case  —2  W.  §  7.  A  composition  by  one  insolvent  without  satisfaction  is 
L^'  ^^\  ai  ^^  ^^^  ^^  ^"  action  for  the  original  debt ;  decided  in  an  ac- 
v.^Bnuc€.  ^^^^  i"  which  the  creditor  sued  for  the  compromistd  sum. 
1  Oranch,  §  8.  Under  the  insolvent  acts  of  Virginia  the  proceedings 
A  ^*^'h  ^^  magistrates  are  in  paisj  provable  by  parol  evidence. 
United  *  *  '^*''*  ^*  '^^^^  of  Congress  as  to  Insolvent  Persons.  §  1.  In 
States,  Juijr  the  last  act,  (which  is  nearly  a  revision  of  the  former  ones,) 
31, 1789,  the  insolvency  intended  is  stated  to  be,  ^^  as  well  cases  in 
AiMT  4^"~  which  a  debtor,  not  havine  suflScient  property  to  pay  his  or 
1790,  i^ect.  her  debts,  shall  have  made  a  voluntary  assignment  thereof 
44, 45—  for  the  benefit  of  his  or  her  creditors,  or  in  which  the  estate 
&^\\q^^  and  effects  of  an  absconding,  concealed,  op  absent  debtor, 
March  3,  ^^^^'  ^^^  ^^'^  attached,  by  process  of  law,  as  cases  in  which 
1797,  Sect,  an  act  of  legal  bankruptcy  shall  have  been  committed.^ 
iroo'si^t.*'  §  2.  This  act  also  provides,  that  where  a  bond  for  the 
ei,  ^  payment  of  duties  shall  not  be  paid,  the  collector  shall 
As  to  excise,  cause  it  to  be  sued,  ^'  and  in  all  cases  of  insolvency,  or  any 
March  3  estate  in  the  hands  of  executors,  administrators,  or  assignees, 
TO^feren^e  ^^^^^  ^  insufficient  to  pay  all  the  debts  due  from  the  decea- 
as  to  smiff  '^^9  the  debt  or  debts  due  to  the  United  States  on  any  such 
and  sug^,  bond  OT  bonds  shall  first  be  paid  (^  and  if  before  these  are 
^^^  paid,  any  executor,  &c.  pay  other  debts,  he  becomes  liable 
No  prefe-  ^  ^^^  ^^^  person  and  estate,  for  these  debts  to  the  United 
rence,  butis  States,  and  may  be  sued  accordingly;  but  '^  in  all  cases  in 
g;eneraii7  in  which  suits  and  prosccutions  shall  be  commenced  for  the 
March*7^^  recovery  of  duties  or  pecuniary  penalties,  prescribed  by  the 
I797.^^e  laws  of  the  United  Slates,  the  person  or  persons  against  whom 
C.  52.  a.  6,  process  may  be  issued,  shall  and  may,  be  held  to  special  bail, 
"tt^'insS-"  s^^^j®^^  ***  ^^  vules  and  regulations,  which  prevail  in  civil 
rency.— ^.  ^^^^  >"  which  special  bail  is  required.'^  This  act  further  pro- 
44.  a.  3,  t.  vides,  ^  that  if  the/>rtncf)Mi/  in  any  bond,  which  shall  be  given 
^-  to  the  United  States  for  duties  on  goods,  wares,  and  mer- 

chandise imported,  or  other  penalties,  either  by  himself,  his 
factor,  agent,  or  other  person  for  him,  shall  be  insolvent :  or 
if  such  principal,  being  deceased,  his  or  her  estate  and  ef- 
fects, which  shall  come  to  the  hands  of  his  or  her  executors, 
administrators,  or  assignees,  shall  be  insufficient  lor  the  pay- 
ment of  his  or  her  debts,  and  if  in  either  of  the  said  cases, 
any  surety  on  the  said  bond  or  bonds,  or  the  executors^  ad- 
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ministrators,  or  assignees  of  such  surety  shall  pay  to  the     Ch.  S9« 
United  States  the  money  due  upon  such  bond  or  bonds,  such     ArU  3. 
suretj/y  his  or  her  executors,  administrators,  or  assignees,  n^pv^^^ 
shall  have  and  enjoy  the  like  advantages,  priority  or  prefer- 
ence, for  ihe  recovery  and  recept  of  the  said  monies  out  of 
the  estate  or  effects  of  such  insolvent  or  deceased  principal 
as  are  reserved  and  secured  to  the  United  Stales;  and  shall 
and  may  bring  and  maintain  a  suit  or  suits  upon  the  said 
bond  or  bonds  in  law  or  equity,  in  his  or  her  own  name,  or 
names,  for  the  recovery  of  alt  monies  paid  thereon.^' 

§  S.  This  act  provides  the  surety  may  bring  a  suit  on  the 
bond  &e.,  the  practice  is  to  bring  assumpsit  for  monies  paid 
at  the  principars  request ;  stating  the  facts,  and  saying  an 
action  accrued,  &c.  or  debt  stating  the  facts,  and  saying  an  ^®  Ameri- 
action  accrued.  c«dt.;Debt. 

§  4.  This  act  makes  it  necessary  for  every  plaintiflT  when 
he  has  reason  to  suspect  an  insohenoy^  to  inaoire  what  cus- 
tom house  debts,  or  debt  due  to  the  United  States,  there 
are,  or  to  sureties  who  have  paid  as  above.     If  an  adminis-  15  Masi.  R. 
trator  after  service  and  before  the  entry  of  the  action,  rep-  ^^^ 
resent  the  estate  insolvent,  this  does  not  abate  the  writ. 

Art.  3.  Jfhat  property  is  liable  under  this  provision.  §  1. 
It  has  been  understood  that  the  dower  of  the  principal's  wi- 
dow is  not  liable. 

3.  A  composition  of  a  debt  is  no  bar  to  it  till  the  sum  2T.R.24, 
compounded  for  is  paid.     See  consideration^  art.  44.  '  But  if  ^  Heath- 
a  debtor  assign  his  effects  to  a   trustee^  in  order  to  make  an  q^I,^^ 
equal  distribution  among  all  his  creditors,  this  may  be  a  shanki.. 
good  consideration  for  a  promise  to  take  so  much  in  the 
pound.    Per  Buller,  J. 

§  3.  In  this  case  it  was  made  a  question  if  the  adminis-  l  Mass.  R. 
trator  on  the  general  issue  could  give  in  evidence  the  insol"  ^^^  Foster 
vtncy  of  the  intestate's  estate.  Ik^h^a- 

§  4.  In  this  case  it  was  decided  that  the  probate  court  can-  tor. 
not  decide  on  a  disputed  claim  against  an  insolvent  estate.  1  ^^b*  ^^ 
In  this  case  the  commissioners  allowed  the  claims  of  the  ap-  J^mj^'^'^* 
pellant  and  appellees  from  a  probate  decree^  all  creditors,  and 
the  judge  accepted  their  report,  and  the  appellant,  thinking 
the  appellees  had  too  much  allowed,  as  the  intestate  was  a 
minor  when  he  gave  their  notes,  appealed  ;  and  his  1st.  rea- 
son of  appeal  was,  ^^  that  the  claims  of  the  appellees  against 
the  estate  aforesaid,  were  unjust  and  not  reasonable  by  law, 
they  all  being  on   promises  or  contracts  of  the  deceased; 
made  during  his  minority,  and,  therefore,  void.    ad.  That 
the  administrator  neglected  to  oppose  them  before  the  com- 
missioness,  and  before  the  judge.  The  court  thought  the  re? 
medy  was  by  an  application  to  the  legislature,  to  open  the 
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Ch.  39.    case  so  that  the  administrator  aiight  object  to  these  claims. 
Art.  4.      &c. 

\^^sy^^  Art.  4.  If  a  demand  in  fxocur  of  an  insolvent  estale 
3  Mass.  R.  against  one  claiming  as  a  creditor  to  it,  eiceed  bis  claim,  it 
296,  M^Do-  is  not  a  subject  for  the  examination  of  the  commissioners  of 
naid  v.Web-  insolvency ;  they  can  only  examine  claims  against  the  estate, 
and  such  in  its  favour  as  may  balance  his  claim,  but  cannot 
report  the  balance  in  favour  of  the  estate.  ^^  It  was  the 
opinion  of  the  court,  that  by  force  of  the  statute  for  the  dis^ 
tribution  of  insolvent  estates,  all  mutual  demands,  subsisting 
between  the  insolvent  and  his  creditors,  at  the  time  of  his 
death,  were  to  be  liquidated  and  balanced.  If  the  balance 
be  against  the  estate  it  must  be  laid  before  the  commission- 
ers, and  be  by  them  reported  to  the  judge,  that  the  creditor 
may  receive  his  dividend.'  If  the  balance  be  against  the  cred- 
itor, it  is  not  a  subject  of  the  report,  which  is  to  include  only 
claims  against  the  estate/'  ^  In  this  last  case,  if  the  execu- 
tor or  administrator  of  the  insolvent  sue  the  creditor  at  law, 
he  must  have  aright  resulting  from  the  principles  of  the 
statute,  to  plead  his  own  demand  by  wav  of  se't  off,  and  the 
executor  or  administrator  can  recover  only  the  balance."  ^^If 
a  creditor  claiming  a  balance  against  the  estate,  should,  by 
bis  own  laches,  fan  to  have  his  balance  reported,  yet  on  an 
action  brought  i^ainst  him,  he  might  plea  his  own  demand 
by  way  of  setoff^  to  prevent  tbe  executor  or  administrator 
recovering  any  thin^  against  him,  but  he  would  not  recover 
his  balance  against  the  estate/'  If  the  claim  of  tbe  creditor 
be  rejected,  and  he  file  notice  and  sue  according  to  the  stat^ 
ute,  and  the  executor  or  administrator  of  the  insolvent  prove 
a  balance  due  to  the  estate,  this  may  be  recovered  in  the  ac- 
tion ;  but  must  it  not  be  on  a  plea  of  set  off? 

This,  under  all  the  various  views  of  this  subject,  may  be 
a  fair  constmction  of  the  statute ;  the  only  objection  to  it 
is  in  the  act  itself;  this  authorizes  the  commissioners  to  ex- 
amine only  claims  against  the  estate,  and  not  its  claims 
against  di  creditor ;  mben^  therefore,  the  commissioners  ex- 
amine and  allow  these  by  way  of  set  off,  they  do  it  not  by 
reason  of  anr  words  in  the  act,  but  by  construction  only. 

§  3*  The  judge's  commission  to  the  commissioners  of  in* 

solvency  in  Massachusetts  is  *^  to  receive  and  examine  all 

'  claims  of  the  several  creditors"  to  ^  the  insolvent  estate,^ 

and  ^^  how  they  are  made  out,"  directs  the  commissioners 

to  give  notice  according  to  law,  &c. 

§  3.  A  temporary  Insolvent  act  passed  in  Jamaica,  allowing 
creditors  thirty  ^ays  to  make  their  claims,  was  adjudged  not 
to  extend  to  creditors  abroad,  or  not  inhabitants  of  the  is- 
land ;  13  Mass.  R,  20,  26,  Prentiss,  &  al.  v.  Savage.  Pro- 
bate commissioners  (o  examine  claims  against  an  estate  of 
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• 

one  deceased,  represented  insolvent,  must  allow  interest  on    Ch.  39. 
all  claims  by  tbem  admitted  from  tbe  deoeased^s  death  to     Art,  b.  - 
the  time  they  make  their  reporu     13  Mass.  R.  537,  539,  ._^^^^^/ 
Dodge,  &  aU  v.  Breed,  administrator ;  and  costs  for  the  de- 
fendant if  the  plaintiffrecovertto  more  than  commissioners 
allow. 

Art.  5«  7%e^eel  of  cm  tnso/renl  HUthargt  in  anoOur  state* 
§  !•  Am^ry  contracted  a  debt  in  Boston  to  Greenough,  and 
mored.to  JrenntyhwnOf  and  there  be  submitted  to  the  6afifc- 
rvpt  laws  of  that  state  ;  and  got  a  certificate  of  his  compli- 
aoce.    He  returned  toBoston, and  the  plaintitf, Greenovgh,  Circuit 
there  sued  him  for  his  debt,  and  he  pleaded  the  special  mat^  BoBtoiT  A  D. 
ler,  his  bankruptcy,  certificate,  &c. ;  bat  the  court  held  the  1795,  ' 
certificate  was  no  bar  to  the  action ;  this  action  was  commen*  Greenough 
ced  Nov.  1793,  in  the  Court  of  Common  Pleas,  in  Massa-  •'  ^^o^y- 
chusetts,  and  carried  to  the  Circuit  Court,  on  the  apt  of  Con- 
gress. The  action  was  on  a  promise  to  deliver  on  demand^ 
New  York  and  Massacbnaett^s  State  and  Loan  office  notes. 
The  plea  was  adjudged  bad  by  Iredell  and  Lowell,  June 
1795,  pn  demurrer;  and  October  term,  1795,  the  plaiotifi 
moved  for  a  jury  on  Massachusetts^  act  to  assess  damages, 
and  in  assessing  them  tbe  service  of  the  writ  was  considered, 
as  the  demand^  and  tbe  time  and  point  when  the  damages  at- 
tached in  the  plaintiff;  hence  the  value  of  the  notes,  on  that 
day,  were  ascertained  to  be  about  17#.  in  the  pound,  prin- 
cipal and  interest,  and  then  the  de.bt  was  about  j(  1,900  spe- 
cie value,  and  legal  interest  thereon  was  computed  from  that 
time  to  the  time  of  the  verdict,  but^  otherwise,  (he  contract  L^^^^'*  ^* 
had  been  made  in  Pennsylvania.     14  Mass.  R.  S64,  one  in-  ^  j^^  |^ 
solvent  received  monies  to  the  use  of  another,  after  his  pe-  135.— 2  C. 
tition  and  before  the  date  of  bis  certificate  held  liable,  that  ^-a* 21- 
discharged  under  the  insolvent  laws  of  New  York.  '*  ^' 

§  3.  This  was  assun^t  on  a  note  by  an  endorser  against  5  Mast.  R. 
the  maker.    He  had  been  discharged  on  the  insolvent  law  ^^* 
of  Rhode  Island,  where  Hie  note  was  made^  and  where  the  par-  ^^l^^ 
ties  to  it  were  inhtAitants  and  citizens.    Tbe  court  held  the  ac- 
tion was  barred  in  Massachusetts,  though  brought  by  a  cit- 
izen of  this  state  to  whom  the  note  was  endorsed,  afcer  the 
discharge  in  Rhode  Island,  and  that  this  discharge  is  not 
void  though  the  insohent  debtor  aid  in  getting  friendly  com- 
missioners appointed,  if  there  be  no  fraud  in  the  case,  but 
otherwise  bad  the  promise  been  of  another  state ;  these  cases 
proceed  on  tbe  principle  that  the  insolvent  acts  of  a  state 
extend  to  tbe  contracts  made  in  it,  and  not  to  those  made  in 
other  states* 

§  3.  But  a  discharge  of  a  citizen  of  Rhode  Island  under  10  Mast.  R. 
that  law  was  held  to  be  no  bar  to  debt  brooght  in  Massa-  337,  Watson 
chusetts  against  him  on  a  judgment  rendered  in  Rhode  Island  ^-.'^^°'''** 
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Ch.  39.  the  plaintiff  and  creditor  being  a  citizen  of  Massachusetts. 
^rt.  5.  This  was  debt  on  the  judgment,  and  a  special  plea  in  bar. 
y^^s/^^^  How  the  note  of  an  insolvent  debtor  must  be  discharged, 
11  Mass.  R.  ^^d  ^^^  discharge  how  pleaded,  &c. 
42, 45,  Ben-  §  4.  This  was  debt  on  a  probate  bond  against  an  admin- 
der,  &  ai.  isirator  of  an  obligor  (surety) ;  the  declaration  stated  that 
V.  bampsoD,  ^j^^  intestate,  July  23,  1791,  by  her  bond  of  that  date,  &c. 
Mass.  s.  J.  bound  herself,  her  heirs,  executors,  and  administrators,  to 
Court,  B.  G.  Esq.  then  judge  of  probate,  Itc.  in  the  sum  of  1,000/. 

1^?  Essex.  ^^*  ^^  ^  P^^^  ^^  ^^^^  "^^  successors,  &c.  on  demand, 
Holten,  whose  successor,  in  the  said  office,  the  said  Holten  is ; 
Judgre  of       served  April  %  1803. 

Peter  OsT'  Special  endortement  on  the  writ  on  the  act  of  February, 
good^admi-  1^«  1787,  was  thus,  March,  12, 1803^  '^  1,  Josiah  Batchelder. 
Distrator  on  of  &:c.  bring  this  action  to  recover,  to  ray  own  use  and  be- 
Abi^'^OsT^  nefit,  as  a  creditor  to  the  estate  of  Isaac  Osgood,  Esq.  dc- 
go^Jf^jg.  ceased,  for  the  due  settlement  whereof  the  said  Abigail  gave 
ceased,  in-  her  said  bond.^*  Signed,  J.  Batchelder. 
tesute.  His  claim  was  on  a  judgment  of  April  term,  1802,  here- 

covered  against  Timothy  Osgood,  administrator  of  said 
Isaac'^  estate,  on  default  after  appearance  for  ^201 .23  da- 
mages, and  ^22.30  costs.  On  this  judgment,  August  9, 1802, 
Batchelder  took  but  execution,  and  November  9,  1802,  the 
sheriff  made  his  return  that  he  made  search  '^  within  my 
dictrict  for  the  goods  and  estate  of  said  Isaac  Osgood,  Esq. 
deceased,  and  could  not  find  any  estate  whereon  to  levy 
this  execution^  nor  hath  the  within  named  Timothy  Osgood, 
the  administrator,  shewn  any  or  paid  any  part  of  the  exe- 
cution;" so  he  returned  it  in  no  part  satisfied,  October,  1802. 
Batchelder  demanded  the  debt  of  the  said  Timothy,  and 
brought  this  action  against  him,  as  administrator,  on  the  act 
of  June  20,  1794,  which  provides  as  in  the  6th  article  post. 
As  to  this  act  the  facts  were,  the  said  Isaac  died  before  Ju- 
ly 23,  1791,  inlestate,  indebted  to  Batchelder  on  a  note  of 
hand,  July  23,  1791 ;  administration  was  granted  to  said 
Timothy ;  he,  the  said  Abigail  and  Daniel  Parker,  all  sign- 
ed the  probate  bond,  as  pnncipals,  October  4,  1791,  an  in- 
ventory was  returned,  June  4,  1792 ;  the  said  Isaac^s  estate 
\9Bs  represented  insolvent^  diXid  commissioners  were  appointed, 
and  June  1 7, 1 795,  reported,  and  allowed  Batchelder  39/,  9^. 
dd.  (thev  were  not  sworn);  March  13,  1807,  the  said  Time* 
thy,  had  not  rendered  hisaccountof  his  administration,  so 
that  he  was  liable  to  be  sued  on  this  act  of  June  20,1 794,  as 
he  would  have  been  if  the  estate  had  not  been  represented  in- 
solvent; the  said  Abigail  died,  and  May  6, 1801,  administra- 
tion on  her  estate  was  granted  to  Peter  Osgood.  After  ap- 
pearing he  was  defaulted,  and  Batchelder  moved  for  judg* 
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ment  on  Mtssachuseits  act  of  Febrnary  15,  1787,  which    Ch.  39. 
provides,  that  when  an  tnzieniory  is  returned  and  no  ac»     Jlrt.  5. 
count  settled  by  the  administrator,  then  judgment  shall  be    s^pv*^^ 
for  the  amount  of  the  inventory,  which  here  was  3640/.  3s. 
Sd*  but  if  no  inventory  be  returned  or  rendered,  the  judg- 
ment for  the  penalty  of  the  probate  bond»  which  here  was 
1,000/.  and  less  than  the  inyentory»  and  that  execution  issue 
in  the  name  of  the  judge  to  the  use  of  the  creditor  for  his  debt 
and  costs.     The  court  gave  judgment  for  the  penalty^  on 
Batcbelder's  motion,  and  eiecution  issued,  as  above,  for  his 
real  debt  and  costs. 

December,  1803,  the  said  Timothy,  as  administrator,  set- 
tled an  account  with  the  judge,  not  on  the  said  report,  but 
charged  the  said  Isaac's. estate  so  as  to  take  it  all  to  pay 
charges^  except  about  dS40«  On  this  the  said  looter's  counsel 
objected,  that  as  Isaac  Osgood  left  only  about  i640  where- 
with to  pay  all  his  debts,  which  were  several  thousands,  the 
said  bond  and  penalty  ought  to  be  so  chancered,  as  that 
Batcbelder  should  recover  only  his  part  of  the  said  £40  ; 
but  judgment  was  as  above,  on  the  ground,  that  if  Isaac 
Osgood's  estate  was  insolvent^  bis  administrator  should  regu- 
larly  have  gone  through  with  the  insolvency,  so  as  to  have 
pleaded  it  in  a  regular  manner  ;  but  as  he  did  not,  he  could 
not  plead  any  insolvency.  One  who  files  bis  elaim  with  the 
commissioners  has  no  exclusive  claim  to  after  discovered 
estate.     15  Mass.  R.  148,  491. 

§  5.  This  was  debt  on  a  probate  bond  for  the  benefit  of  l  Ma8t.R. 
seven  heirs,  for  their  distributive  shares ;  two  of  them  had  jj|j|^^*' 
barred  themselves  by  their  releases  of  all  their  interest  in  Mnntieivi 
the  intestate's  estates.    Judgment  for  the  other  five,  on  the 
act  of  February  15,  1787.$  judgment  was  for  the  penalty, 
"  and  that  execution  should  issue  for  {S79.60,  that  is  to  say, 
$75.92,  part  thereof  for  the  use  of  A,  $75.93,  othsr  part 
Uiereof  for  the  use  of  B,  and  so  for  the  other  three  heirs,  thej 

the  said  A,  B,  &c.  being  the  children  and  heirs  oP' ^ 

^*  and  it  doth  appear  and  is  proved  to  the  court  here,  that 

G  and  U,  the  other  two  children  and  heirs  of j  have 

respective!  V  released  their  shares  to  the  defendant  aforesaid. 
It  is  therefore  further  considered  by  the  court  here,  that 
execution  do  not  issue  for  their  use,"  and  full  costs  for  the 
plaintiff,  undivided  as  they  would  have  been  if  the  two  had 
not  released. 

§  6.  In  this  action  it  was  decided,  that  neither  the  judge  of  i  ^^^'  ^ 
probate,  nor  the  supreme  court  of  probate,  can  examine  the  ^t^^c^ 
merits  of  a  claim  against  an  insolvents  estate,  reported  by 
commissioners.  The  only  way  is  to  file  objections  according 
to  the  statute.    And  see  1  Mass.  R.  431,  432,  Parsons  v. 
Mills,  and  as  cited  above. 
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Ch.  39. 
Art.  5. 


1  Mass.  R. 

904,  Pres- 
cott  V.  Tai> 
bell. 


6  T.  R.  80, 
Barn«s  r. 
Freeland — 
2  Eut.  118, 
Neale  «• 
Ball— 
5  East.  176. 
—6  East. 
371,  Siff  kin 
„.  Wray.— 
9  East.  228, 
237. 

2  Mass.  R. 
478,  Nason 
tu  Wniard. 


4  Mass.  R. 

620,  Hunt 
«.  Whitney, 
adm. 


1  Mass.  R. 

5O2,Ko0ioni 
r«  Goodwin, 
adm. 


§  7.  In  this  case  the  court  held,  1.  that  the  administration 
bond  does  not  oblige  the  administrator  to  inventory  the  red 
estate ;  3.  that  the  court  cannot  compel  the  execution  of  a 
trust ;  3.  that  anjr  real  estate  of  a  deceased  person,  not  in- 
ventoried bj  his  executor  or  administrator^  may  be  attached 
or  taken  in  executioQ  by*  his  creditor,  though  xnsolvmt ;  4. 
that  the  court  will  not  inquire  at  to  errors  infacty  which  are 
not  assigned  in  the  reasons  of  appeal  from  the  decree  of 
the  judge  of  probate.  Here  the  real  estate  was  conveyed 
1 .  to  Aaron  Dexter,  and  then  to  Aaron  Brown,  in  trnst  for 
Tarbell  the  deceased,  he  being  an  alitn.  Queers  as  to  the 
third  point. 

§  8.  If  A  sell  goods  to  B,  and  aeiuatty  deliver  them  to  him, 
and  B  afterwards  become  insolvent  before  they  are  paid  for, 
he  cannot  rescind  the  contract  and  return  them  even  with 
A^s  consent,  so  as  to  give  him  a  preference  over  B's  other 
creditors ;  for  by  the  delivery  of  the  goods  they  became  B's 
property.  But  a  conveyance  in  tr%Ast^  bona  Jide,  may  be 
good  in  some  cases,  as  for  a  part  of  the  creditors,  and  with 
no  intent  to  delay  the  others.  7  D.  &  E.  67,  Manton  v. 
Moore ;  do^  S38,  Oordoo  v.  East  India  Company. 

§  9.  In  this  action  the  court  resolved,  that  an  administra* 
tor,  on  an  imolvent  estate^  has  no  power  to  claim  partition  of 
land  the  intestate  held  ia  common  with  others,  for  the  ad* 
ministrator  has  no  such  interest  in,  or  seisin  of  the  land,  as 
entitles  him  to  partition. 

§  10.  When  the  executor  or  administrator  has  represent- 
ed the  deceased's  estate  insolvent^  and  a  commission  is  is- 
sued, there  is  an  apparent  insolvency.  When  a  distribution 
is  decreed,  the  insolvency  becomes  absolute^  and  pending  the 
apparent  insolvency^  if  the  executor  or  administrator  be  sued, 
he  may  admit  the  demand  and  abate  the  writ ;  hot  if  he 
disputes  it,  the  plaintiff  may  have  judgment  but  not  execu- 
tion ;  but  if  the  executor  or  administrator  be  sued  before 
the  absolute  insolvency^  the  action  shall  be  continned*  If 
there  be  an  insolvency^  then,  tts  above,  the  plaintiff  may 
have  judgment  but  not  execution  ;  if  there  be  no  estate,  the 
plaintiff  cannot  have  judgment,  and  the  executor  or  admi- 
nistrator shall  not  have  costs ;  where  the  action  was  com- 
menced before  the  representation  of  insolvency,  a  continuance 
Was  denied  by  two  judges  against  one. 

§  11.  In  this  action  it  was  decided,  that  where  an  action  is 
brought  againstan  executor  or  administrator,  before  he  repre- 
sents the  estate  insolvent,  be  is  not  entitled  to  a  continuance, 
of  course,  by  our  statute  of  June  1 5, 1784,  pending  the  com- 
mission of  insolvency,  for  it  may  be  necessary  and  proper 
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that  the  action  proceed  to  trial  in  order  to  settle  a  rights    Ch.  39. 
and  to  ascertain  the  damages ;  Sitid  if  the  estate  may  be    Art.  b, 
insolvent,  the  amount  may  be  added  to  the  report  of  the  s^-v*^ 
commissioners,  and  execution  starred. 

Insolvent  cases  in  Pennsylvania,  see  1  DalL  188,328; 
SDall.  100,356;  SDali.  394,366,369;  1  Binn.  462,589; 
3  Binn.  301. 

§  13.  In  this  case  Jive  men  made  a  contract,  and  two  of  5  Mais.  R. 
them  became  bahkrupls  and  obtained  their  certiicales  of  J^i^*^"®'^? 
discharge,  and  it  was  held,  that  the  other  three  of  them  ai.  ^^^^' 
must  be  Stied,  and  the  facts  must  ht  specially  seated.    Ba* 
norgee  was  an  alien,  and  were  not  the  defendants  of  Ports* 
mouth  New  Hampshire  f       ' 

$  13.  William  Smith  being  insoheni^  and  having  many  SMui.  R. 
parcels  of  real  estate  in  Boston,  Charlestown,  and  the  Dis-  ^^.*^^  , 
trict  of  Maine ;  many  debts  not  liquidated,  doe  to  him  from  ^luteef 
several  insurance  offices,  &c. ;  several  vessels  and  cargoes 
at  sea,  and  abroad  in  situations  rather  uncertain ;  and  sums 
of  money  due  to  him,  and  becoming  due  for  freight  not  as- 
certained, and  having  Stephen  Gorham,  an  endorser  on  his 
notes,  by  indenture  of  three  parts,  dated  February  37, 1805, 
himself  of  the  first  part,  most  of  nis  creditor^  of  the  second 
part,  and  Gorham  of  the  third  part,  after  having  offered  it 
to  all  his  creditors  to  sign  except  one  abroad,  assigned  to 
his  said  creditors  bf  the  second  part,  the  said,  descriptions 
of  property  very  generally  and  loosely  described ;  but  yet 
so  described  as  that  each  part  could  be  very  well  ascertain- 
ed by  reference  to  papers  and  documents,  so  that  the  rule 
id  ctrhan  $8t  quod  certum  reddi  potest^  applied,  and  it  was  a 
fair  and  absolute  assignment ;  and  it  was  known  that  no 
creditor  would  obtain  more  than  his  debt.  The  plaintiff 
refused  to  sign  ;  Oorbam  assented  to  be  held,  and  each  of 
the  creditors  discharged  his  whole  debt.  Some  of  the  cre- 
ditors had  secnred  themselves  by  attachments  in  part ;  some 
of  the  creditors  signed  by  attornies,  whose  powers  did  not 
appear ;  aiid  the  registers  of  some  of  the  vessels  were  not 
exchanged  till  after  the  sales  by  the  assignees.  5  D.  &  E. 
430,  630;  Cowp.  403 ;  8  D.  &&  E.  531 ;  4  East.  1. 

The  court  held,  that  this  assignment  was  valid,  and  that 
it  is  a  settled  principle  in  our  law,  that  an  insolvent  debtor 
may  honestly  prefer  some  of  this  creditors  to  the  full  amount 
of  their  debts. '  The  trustees  were  the  assignees  of  the  cre- 
ditors. How  one  insolvent  may  secure  his  endorser ;  15 
Mass.  R.  69,  74. 

$14.  Decided,  that  if  an  insolvent  debtor  assign  his  effects  f??^\^ 
in  trust  for  certain  of  his  creditors,  made  bv  a  conveyance  to  g^fj  iI.'ayH 
which  they  are  not  parties^  nor  assenting^  this  assignment  is  koli. 
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Cb.  S9.    void  as  to  other  creditor ;  for  the  grantors  have  no  consi'* 

Art.  5.     deration,  noi  even  a  discharge  of  their  debts.    Also  it  was 

-,^^^-^-^^    evident  the  intent  was  to  compel  everj  non-assenting  credi- 

Bam  476.—  ^^^  ^o  agree  to  a  discharge  of  bis  debtors,  the  grantors,  by 

8  D  <fe  £L     taking  up  ail  their  property.    Here  the  reasons  of  our  prac- 

YfZa.  382    ^'^®  failed,  for  the  creditors  preferred  were  no  parties  to  the 

^^^      '    transaction,  but  were  entirely  at  liberty  to  claim  their  old 

debts,  and  so  the  debtors  acted  without  any  consideration 

whatever.     So  if  a  debtor  asi|ign  his  property  to  trustees 

for  certain  creditors,  and  reserve  a  power  to  revoke,  this  is 

fraudulent  and  void.    2  Johns.  Ch.  R.  576 ;  but  an  insoU 

vent  may  prefer  one  creditor  to  another.     Ibid. 

5  Mmss.  R.  §  15.  In  this  case  A  consigned  goods  to  B  on  his  account 
157,  i-ane  ».  and  risk.  B,  before  the  arrival,  became  imalventy  and  as- 
Jackson.        gii/ned  them  to  C ;  he  covenanted  to  receive  and  sell  them 

for  its  use,  but  wUhout  his  consent  or  knowledge^  Held,  that 
B's  creditors  may  still  attach  these  goods. 

6  Mast.  R.  ^16,  In  this  action  it  was  decided,  that  a  debtor  or  one 
T^MiT— "  bound  to  indemnify  hi«  sureties,  may  secure  his  creditors  or 
See  Ante  ,.  Sureties  by  honestly  pledging  his  property,  or  conveying  it 
4, 1. 4, 5,  in  trust  for  their  beneBt  with  their  consent ;  but  that  a  debtor 
^^-  may  not  generally  convey  his  estate  in  trust  for  creditors 

without  timr  consent.  When  schedules  of  property  convey- 
ed, or  of  debts  or  of  demands  to  be  indemnified  against,  are 
not  made  out  at  the  time,  it,  prima  facie,  furnishes  a  pre- 
sumption of  fraud,  but  this  may  be  removed  by  the  facts 
attending  the  tranajaction. 

And  generally,  it  may  be  observed,  that  though  the  want 
of  certain  forms  and  of  particulars  may  afford  h  presungttion 
of  fraud,  yet  this  presumption  ought  not  to  avail  against  facts 
truly  proved,  shewing  there  was  no  fraud, 
a  Man.  R.         §  17.  This  was  a  trover  tor  sundry  goods,  June  4, 1810,  the 
431,  Bartlett  property  of  Wilman  and  Ropes.    On  that  day  the  plaintiff's 
J[i,  '"***'      deputy,  Dutch,  attached  them  on  the  laws  of  the  state.  Judg- 
ments, &c.  in  the  state  court,  for  more  than  the  value  of  the 
goods ;  execution  issued  within  thirty  days  and  not  satis- 
fied.   The  defendants  proved  that,  September  1 8, 1 81 0,  two 
executions  issued  in  favour  of  the  United  States,  one  against 
dCranch       Wilman  and  one  against  Ropea,  each  for  about  ^5,260,  is- 
aCranchTS.  '^^^  ^"^^  ^^^  district  court,  and  directed  to  the  marshal  or 
.^  Johns,     his  deputy  on  judgments  on  custom-house  bonds,  dated 
^'^'"r     ^^^^^  ^^^  1810,,  to  pay,  June  15,  1810,  and  thereon  the 
^^'s  R.    d^pmy  marshal  took  the  goods  from  the  deputy  sheriff,  &c. 
5  Mats.  R.     by  breaking  the  store  in  and  sold  them,  &c«     Kopes  &  Wil- 
215,271,       man  continued  business  till  June  4,  1810,  ^^  and  then  failed 
^^'  in  business,  and  then  were  and  ever  since  have  continued 

10  be  debtors,  unable  to  pay  tlieir  debts.^^    Said  Ropes  always 
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continued  abroad,  in  Salem,  and  Wilman  generally  so.  Ch«  39. 
The  question  was,  what  is  an  insolvency  within  this  section.  JrL  5. 
Judgment  for  the  plaintiff  on  the  ground  that  the  ^  insolven-  s^^s^"^ 
cj  in  the  nets  of  Congress,  was  to  be  understood,  some  ovnrt  statute  of 
and  notorious  act  which  the  laws  of  the  state  recognise  as  the  UiiiU4 
an  insolvency,"  And  3  Johns.  R.  369:  but  2  Cranch  368  ;  ftatws, 
^  do.  289.    ^  J^^W 

§  18«  Assumpsit  by  surviving  partner  of  Ooodwin  ^  Whit*  c.  39,  a  8, 
mg  to  recover  the  proceeds  of  certain  property  consigned  by  >•  9 
them  to  the  defendant  in  Russia^  to  be  sold  by  him  and  ac-  iq^^o^' 
counted  for.    By  his  account,  July  14,  1812,  he  owed  them  win  v.  Can- 
^      ■■%  if  he  had  no  right  to  set  off  a  note  this  house  gave  Ro-  nui^ham,  jr. 
oert  Roberts,  or  order,  for  $1,600  indorsed  to  the  defendant. 
Goodwin,  August  15, 1811,  being  insohmi  by  deed  assigned 
all  the  property  and  credits  of  the  house,  including  the  de- 
fendant's debt,  sued  in  this  action,  to  certain  of  his  creditors 
in  trust  for  all  who  by  deed  should  release  their  demands. 
Roberts  was  a  creditor  who  did  not  release ;  he  sued  G.  &  W. 
on  his  note,  but  obtained  nothing;  he  then  sent  it  to  the  de* 
fendant  at  Archangel  to  stop  the  amount  in  his  hands;  de- 
fendant received  it,  at  the  same  time  he  received  notice  of  the 
failure  of  the  house  and  said  general  assignment.    Held,  the 
defendant  could  not  so  stop  the  amount ;  judgment  for  the 
plaintiff. 

§  19.  Imohenejf  has  no  ^eci  en  property  the  insolvent  holds  ^^^^**,^' 
in  trust  where  known.    Held,  under  the  assignment  of  the  es-  ^the'  ^Sk 
tate  of  one  insolvent^  or  a  bankrupt^  property  he  holds  in  trust  oir  n.  Tork. 
does  not  pass,  and  if  it  remain  in  specie^  or  in  choses  in  ac*  "~^^  Johns. 
tion,  it  is  the  cestui  que  trusfs;  and  if  converted  into  money^  ^'^^• 
yet  if  kept  separate,  so  that  it  can  be  tr^^oed,  and  distinguish- 
ed from  the  general  mass  of  property  of  the  insolvent,  it  goes 
to  the  cestui  que  trust.    Two  joint  trustees  sold  the  property 
held  in  irusLf  and  one  of  them  deposited  the  money  in  the 
bank  in  his  own  name,  where  it  remained,  and  being  insol- 
vent afterwards  assigned  all  his  estate  under  the  JVev  York 
insolvent  act.    Held,  his  general  creditors  were  not  entitled, 
under  the  assignment,  to  the  money  so  deposited ;  the  plain* 
tiffs  were  the  trustees,  one  of  whom  so  deposited  the  money, 
and  they  recovered  ;  and  the  court  said  corriectly,  accor  ling 
to  all  the  authorities,  that  it  is  only  ^  the  difficulty  of  tracmg 
ike  trust  money,  which  has  no  ear-mark,  that  presents  the 
application  of  the  rule''  above  stated.     10  Johns.  R.  469, 
470 ;  coRstmction  of  the  insolvent  acts  as  to  charges  of 
proceedings  under  them. 

§  20.  One  discharged  in  New  York^  under  her  insolvent  act,  10  Johat.  R 
loses  his  right  to  come  in  and  defend  as  landlord  in  gectmenU  «^^68,  Jack- 
As  where  A  leased  a  lot  to  B,  with  a  clause  of  reentry  for  "^  *'  ^^^' 
non  payment  of  rent ;  B,  by  parol,  leased  it  to  C ;  A  brought 
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Cu.  39. 


Mafs.  Iniol* 
▼snt  Act, 
Jane  15. 
1784.— Old 

Har  vtriied 
nearly. 
There  was 
no  itandinc^ 
ImoWent. 
Act  in  MaM. 
tjU1677. 


15  Mass.  R. 

455. 


ejectment  to  recover  it  under  kbe  aot  (sess.  n^  c»  36}  for 
nonpayment  of  rent,  &;c.  Judgment  by  default  September 
97,  1811,  against  the  casual  ejector,  and  final  judgment 
December  28, 1 81 1,  and  execution  extended  before  January 
term,  1813.  B.  had  no  notice  till  May  37^1 8t  3;  in  Augffst, 
1813,  applied  to  be  let  in  as  landlord,  and  decreed,  for  the 
reason  above.  ; 

Art.  6.  MassachusttlM^  act  as  to  imohency,  §  I.  It  ia 
enacted,  ^*  that  when  the  estate  of  any  person  mceased  shall 
be  insolvent^  or  insufficient  to  pay  all  just  debts,  which  the 
deceased  owed,  the  same  shall  be  distributed  to  and  among 
all  the  creditors  in  proportion  to  the  sums  to  tkem  respec- 
tively due  and  owing,  saving  that  debts  due  for  all  rales 
and  taxes^  and  debts  due  to  the  OmmofMoealth^  and  far  the 
last  sicknesSf  and  necessary  Juneral  charges  of  the  deceaaed, 
are  to  be  first  paid.'' 

§  2.  This  act  then  provides  that  the  executor  or  adrainis- 
trator  shall  represent  the  estate  msolvefU^  and  for  the  judge 
of  probate  to  appoint  two  or  more  fit  persons  to  be  commis* 
sioners  to  examine  ^'  all  claims  of  the  several  creditors  ;'^ 
they  4o  appoint  meetings  and  give  notice,  &c.  $  the  judge  can- 
not allow  them  more  than  eighteen  months,  before  they  laost 
report  on  oath,  on  the  claims  laid  before  them,  and  those  al- 
lowed ;  the  real  estate,  being  sold  by  license  of  court,  and 
the  preferred  debts  paid,  the  judge  must  ordet  the  residue 
of  the  estate  to  be  distributed,  on  the  claims  allowed,  saving 
to  the  widow  her  right  of  dower,  if  there  be  one. 

§  3.  But  if  any  creditor  bas  his  claim  rejected,  in  whole 
or  part,  by  the  commissioners,  he  may  have  it  determined 
at  common  law,^in  case  he  give  .notice  thereof  in  writing,  at 
the  probate  office,  ^^  within  twenty  days  after  such  report 
shall  be  made,"  and  bring  his  action  as  soon  as  may  be ; 
and  if  the  executor  or  administrator  be  dissatisfied  with  the 
report,  or  thinks  the  commissioners  have,  in  any  case,  al- 
lowed too  much,  he  has  the  same  remedy ;  also  giving  no-- 
tice  to  the  creditor,  and  the  claim  is  struck  out  of  the  report, 
by  the  jud^e,  unless  the  creditor  shall  commence  and  prose- 
eute  an  action  to  substantiate  it  as  soon  as  may  be ;  or  un- 
less he  and  the  executor,  or  administrator,  agree  before  the 
judge  to  refer  the  claims,  and  if  the  reference  take  place, 
the  report  of  the  referees  is  final,  and  when  so  dtspnted,  at 
law,  the  iudgment  of  the.  codrt  is  the  amount  of  the  claim, 
and  is  added  to  or  deducted  from  the  commissioners'  report 
as  the  ease  may  require.  As  soon  as  may  be  does  not  mean 
the  next  term. 

$  4.  No  action  can  be  sustained,  except  for  said  prefarred 
debis,  against  any  executor  or  administrator,  after  the  estate 
is  represented  insolvent^  unless  he  object  to  the  claim  sued,  and 
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consent  to  bay«  it  tried,  when  the  judgment  shall  settle  the     Ch.  39« 
claioiv^pd  tjie  cooMnisflionersVreport ;  the  insolvency  sus-    Jrt.7, 
pends  all  actions  before  commencedi  and  any  creditor  who  v^pv^^^ 
does  not  xnake  out  his  claims  in  some  of  the  ways  aforesaid,  he 
is  barn^,  "  unlesa  such  creditor  shall  find  some  other  estate  of  ^^^.  qJ^ 
the  deceased,  not  inventoried,  or  accounted  for  by  the  execu-  win,  ante. 
tor  or  ^administrator  be/bre  distribution,'^  and  this  estate  must 
be  sach  as  the  deceased  died  seized  of,  or  of  which  he  had 
been  colourablv,  or  fraudulently  disseized,  and  suchccedit- 
or  sue  within  four  years  f  15  Mass.  R.  140,.  144  ;  the  de- 
ceased^ right  of  entry  was  gone  though  bis  heirs  recovered.    . 

§  5.  By  this  act  commissioners  are  eiQpQwered  to  adminis-  Mass.  Act. 
ter  oaths  to  creditors,  to  answer  truly  such  questions  respect-  ™"?^  ^ 
ing  their  claims  as  the  commissioners  shall  ask  them,  on  the 
penaities  of  perjury,  &c.  ,       ^. 

§  6*  By  this  apt,  if  the  executor  or  administrator  do  not  set-  Masi.  Act. 
tie  his  account  in  six  months,  or  such  further  time  as  the  judge  ?£q!^^  ^' 
may  allow,  after  the  commissioners'  report  is  made,  any  cre- 
ditor may  sue  or  proi^ecute  his  action  in  the  same  manner, 
as  if  such  estate  Had  not  been  represented  insolvent ;  and 
when  the  creditor  gets  judgment  and  execution,  and  has  it 
returned,  not  satisfied,  the  law  goes  on  and  adds,  ^'  and 
upon  the  return  of  such  execution,  duly  Qiade,  that  the  ex- 
ecutor or  administrator  refused  or  neglected,  upon  due  re- 
quest,, to  satisfy  the  ^ame,  such  refusal  or  neglect  shall  be 
deemed  oa^(«,  and  upon  Jieri  facias  brought,  judgment  shall 
and  may  be  given  in  favour,  of. such  creditor,  to  recover  his 
debt,  with  costs,  against  the  proper  goods  or  estate,  of  such 
eaecutor  or  administratoTf  anq  for^want  thereof  against  his 
hodfii  and  if  in  consequence  of  such  refusal,  or  neglect,  the 
real  estate  of  the  deceased  shall  be  exposed  to  be  and  shall, 
in  fact,  be  levied  upon  and  taken  to  satisfy  such  execution, 
it  shall,  in  likq  manner,  be  deemed  loaste  in  the  executor  or 
administrator  upon  such,  estate.^' . 

§7.  What  are  void  and  what  discharges  by  fraud, '&;c«  3Cranch, 
Simm  V.  Slocam,  and  Slocutn  y.  Simmsj  and  C.  39.  a.  8.  5.  q^^  3^3 

Art.  7.  Further  loases  decided  on  these  acts*    §  1.  Assump-  sesf  See   ' 
n/,  account  annexed;  pleas,  the  testator  never  promised,  executors, 
and  never  promised  within  six  years ;  replication,  that  in  ^^'  ^* 
1790,  the  said  executrix  rtptesmtedihe  estate  insolvent.;  that 
commissioners  were  appointed,  and  October,  1792,  reported,  Maw.  Sup 
and  reported  a  balance  to  the  plaintiff;  that  the  executrix  j;i^"{599 
did  not  settle  the  account  at  the  probate  office,  within  six  Oirtls  v.   ' 
months,  nor  since ;  the  defendant  demurred  to  this  replica-  Prince,  ex- 
tion  and  joinder,  &c.  and  this  replication  was  adjudged  good;  «<:utor. 
.the  plaintiff  commenced  his  action  September,  1 797,  and  the 
defendant  represented  the  estate  viisolvent\  the  plaintiff's 
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Ch.  39.    Action  was  by  law  suspended  till  the  commissionen  report- 
^W.  7.     ed,  and,  in  fact,  till  the  said  act  was  passed  in  June,  1794, 
>^^^^.^^   and  the  plaintiff  sued  within  six  years  after  his  action  was 
revived.     Before  this  act  was  passed  the  insolvefwu  suspend* 
ed  the  creditor's  action  indefinitely,  according  to  the  opinion 
adopted  prior  to  the  case  of  Blossom  v.  Goodwin,  adminis- 
trator, and  there  being  a  difference  of  opinion  in  the  court 
in  that  case,  the  law  does  not  seem  to  be  well  settled  on  this 
point. 
Ma«t.SQp.J.      §  2,  This  action  was  assumpsit  for  money  had  and  receiv- 
Tem'  iS'  «^ '.  February,  1788,  Nicholas  Thorndike  died,  leaving  the 
Abi^         plaintiff  his  executor,  and  in  debt  to  the  defendant  17/.  15«« 
ThoradOcev.  4d.  for  labour.     April  33,  1788,  the  plaintiff  gave  him  her 
larMl  Hunt.  ^^^^  f^^  ^jjj^  g^^^  payable  on  demand,  and  with  interest; 
the  estate  then  was  supposed  to  be  solvent  by  all  parties. 
January,  1790,  she  paid  6L  part  of  the  note ;  soon  after  th6 
estate  proved  to  be  insolvent ;  she  laid  Hunt^s  debt  before 
the  commissioners,  which  they  allowed,  and  the  judge  or- 
dered him  a  distributive  sum  of  4/.  145.  3if.  June  5,  1793; 
-     January,  1793,  she  paid  the  balance  of  her  note,  16/.  in  all 
331.  to  Hunt,  the  defendant;  the  action  was  brought  for  mo- 
ney paid  by  mistake ;  judgment  for  the  defendant.    The 
court  seemed  to  think  that  if  the  plaintiff  had  paid  the  money 
instead  of  giving  her  note^  she  might  have  recovered  what  she 
paid  over  and  above  Hunt's  distributive  share,  but  save  no 
direct  opinion  on  this  point.     But  the  court  held  the  note 
materially  altered  the  case,  because  when  Hunt,  the  defend- 
ant discharged  her  account  or  debt  against  the  estate,  and 
took  her  note,  he  shifted  his  securitt/^  and  run  the  risk  of  her 
insolvency,  and  could  no  longer  attend  to  his  d^bt  ap^ainst 
the  estate;  she  became  entitled  to  the  4).  14«.  3d.  allowed 
to  him.     16  Mass.  R.  437,  438  ;  the  plaintiff,  a  commission  • 
merchant,  residing  and  doing  business  in  Boston,  with  the 
defendants  of  Baltimore,  sued  them  for  a  balance  of  ac- 
counts ;  they  pleaded  the  Maryland  insolvent  laws  i  held 
the  cause  of  action  arose  in  Massachusetts. 
C^rtffiSpt!      §^'  ii^^»  held  in  this  case,  I.  that  if  a  creditor  to  an 
1797,  insolvent  estate  lay  his  claim  before  commissioners  and  have 

Worcester,  it  allowed^  and  afterwards,  this  creditor  can  find  further  estate 
Taftv.Taft,  ^f  ijje  deceased,  not  inventoried,  or  accounted  for,  before 
distribution,  he  cannot  recover  it  to  his  own  use ;  but  this 
further  estate  shall  be  recovered  by  the  judge  to  the  benefit 
of  all  the  creditors.  3.  But  if  a  creditor  do  not  lay  his  claim 
before  the  commissioners,  bui  take  his  chance  of  further 
estate^  it  seemed  to  be  the  opinion  of  the  court  that  the  cre- 
ditor in  that  case,  should  recover  of  this  further  estate  to 
satisfy  his  debt  and  to  his  own  use.    3.  If  he  lay  his  claim 
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before  them  and  they  disallow  it,  in  whole  or  in  part,  it  Ch.  39* 
it  seems  be  is  barre.d  unless  be  takes  the  steps  of  the  act  of  ^w.  7. 
June  16,  1784.  s-i^-v-^^ 

§  4.  It  was  long  a  question  how  far  a  creditor  to  an  in- 
solvent  estate  could  pay  himself  by  a  set  off;  as  if  A  die 
owing  me  (1,000,  and  I  have  a  debt  against  bis  estate  of 
|1,030,  can  the  (1,000  be  offset  and  I  claim  only  the  $20 
the  balance ;  now  settled  it  can  be  done. 

§  5.  In  this  act  of  Congress  there  was  a  provision  that  Baaknipt 
where  it  appeared  to  the  commissioners  there  has  been  mu-  ^^  of  Con- 
iual  credit  given  by  tlie  bankrupt  and  other  person,  or  mu-  f^iSoo^Slct. 
iual  debts  between  them,  before  the  bankruptcy,  the  assignee  12.      '       ' 
shall  state  the  account,  and  one  debt  may  be  set  off  against  the 
olher^  and  the  balance  only  be  claimed,  or  paid  on  either 
side ;  there  is  a  similar  provision  in  the  British  statutes,  but 
there  is  no  such  express  provision  in  the  insolvent  statutes 
of  Massachusetts,  and  by  them  the  commissioners  have 
power  ^*  to  receive  and  examine  all  claims  of  the  several  1  Stra.  646, 
creditors,"  and  it  has  been  said  these  only ;  still  the  general  S^J^l?' 
practice  has  been  to  set  off  mutual  debts  and  credits,  or  to  Btlj^m- 
allow  the  creditor  to  do  it,  that  is,  to  make  his  charges  panj^— 9 
against  the  insolvent  estate,  and  to  credit  what  he  owes  it,  ^P"* 'J;^ 
and  to  claim  the  balance.  ^-  ^  jj*^ 

§  6.  And  before  the  British  acts  were  passed,  it  is  stated  8  bom.  D. 
that  ^  where  there  were  mutual  dealings,  the  balance  only  40,  cit«ft  2 
should  be  paid  in  tases  of  bankruptcy.  «M -^V^' 

§  7.  The  principle  to  be  extracted  from  all  the  cases  seems  Mod.  215. 
to  be  this :  the  insolvency  does  not  vary  the  rights  of  the  parties, 
as  if  I  owe  A  {100,  ancT  he  owes  me  {100,  and  on  his  suing 
me  I  have  a  right  to  set  off  my  debt  against  him ;  whenever 
It  is  of  a  nature  to  be  set  ofi,  in  that  manner,  and  his  estate 
after  his  death  is  insolvent,  I  still  may  set  off,  for  his  insol- 
vency shall  not  make  my  case  better  or  worse,  as  to  a  set  off, 
but  my  former  rights  remain  in  this  respect. 

§  8.  This  is  in  substance,  the  principle  stated  by  Lord  • '''•  ^-  ^'^» 
Kenyon  in  this  case,  in  which  he  said  a  set  off  is  the  prac-  £'^'^°* 
tice  of  the  case,  and  the  5  Greo.  ch.  30,  (worded  like  the  act  aMirneeg, 
of  Congress  above,)  proceeded  on  the  law  of  the  case,  •*  and  ••  ^m, 
applied  the  same  rule  to  the  commissioners  of  a  bankrupt,^  let  off  post. 
as  in  set  offs  in  court. 

§  ».  The  adjudged  cases  of  set  off  depends,  principally,  ^'  ^^^ 
on  English  decisions :  and  these,  on  their  statute^,  (which 
differ  from  ours,)  the  acts  of  3  Geo.  II.  ch.  33,  and  8  Geo.  If. 
34.  provide  that  where  there  are  mutual  debts  between  the 
plaintiff  and  defendant,  one  debt  may  be  set  ajainst  the  |.T*^'*^ 
other,  and  be  pleaded  in  bar,  or  given  in  evidence,  on  the  ^  ]^'' 
general  issue,  which  shall  operate  as  payment,  and  extin-  asaineei  of 

Lane  v.  Steditone.— 4  T.  R.  133. 


72 


ASSUMPSIT. 


Ch,  39. 

Art.  7. 


guisli  so  much  of  the  plaintiff's  demandf;  under  thi^  broad 
expression,  mutual  debts^  the  defendant  may  set,  off  almost 
any  debt,  as  for  goods  sold,  on  note,  bond,  judgment,  &c, 
he  has  against  the  plaintiff  at  the  time  he  sues ;  as,  where 
the  plaintiff  sues  for  work  and  labour  done,  goods  sold,  and 
money  lent,  and  the  defendant  pleaded  the  general  issue, 
and  gave,  in  evidence,  a  debt  due  to  him  as  survivir^partuerf 
for  labour  done  by  him  and  his  deceased  partner. 

§  1 0.  Mutual  credit  may  exist  though  the  parties  do  not 
mean  to  trust  each  other,  as  if  a  bill  of  exchange,  accepted 
by  A,  comes  into  my  hands,  and  I  buy  goods  of  him  on 
credit,  he  not  knowing  I  have  the.  hill^  th^re  is  mutual  credit^ 
and  I  may  set  off  the  bill  againpt  the  goods;  also,  in  a  suit 
by  his  assignees,  if  I  got  tJbe  l^ill  btfore  the  bankruptcy,  but 
not  if  afterwards. 

§11.  Onejudgment  set  off  ag;ainst  another.  Theplaintiff^ 
s^n  assignee,  su.ed  in  Chancery  the  Hudson^s  Bay  Company, 
^>  oblige  them  to  allow  hjm  to  transfer  stock ;  they  were 
allowea  to  s^i  off  the  stock  on  shewing  the  bankrupt  was 
^heir  factor  an4  debtor,  and  a  t^-law  to  that  purpose  on  a 
clause  in  the  bankrupt  ac^ 

fnsofvtncy^  Ww  pleadable  by  an  administrator  to  scire 
facias.  In  every  insolvent  case  the  United  States  are  enti- 
Ued  to  priority  out  of  their  insolvent  debtors'  effects. 

§  12.  The  officer  attached  the  defendant's  goods,  and 
pending  the  action  he  died,  and  his  administrator  came  in, 
and  judgP9(ent  against  him,  and  execution  was  delivered  to 
the  olQcer ;  he  delivered  up  the  goods  to  the  administrator, 
a^d  he  inveutorie4  them  as  part  of  the  intestate^s  estate ; 
and,  on  settling  his  account  of  administration,  the  judge  of 
probate  assigned  to  the  intestate's  widow  all  the  effects  that 
remained  after  ps^ying  funeral  charges,  &c. ;  there  was  no 
representation  of  insolvency  made.  The  court  held  that 
the  officer  was  liable  to  the  plaintiff  in  the  original  action, 
for  the  value  of  the  goods  attached  by  him. 
365  U  ham.  5  1^.  A  gave  a  promissory  note  to  B  on  demand,  and  B 
6  aj.  ^/^  afterwards  executed  a  letter  of  license  to  A  covenanting  to 
Smith.'  receive  payment  in  five  eaual  instalments,  and  that  if  he 
sued  A  contrary  to  such  license,  he  should  be  discharged 
of  all  demands ;  the  three  first  instalments  were  duly  paid ; 
B  sued  the  note,  the  fourth  not  being  paid,  &c.  before  the 
fifth  was  due  ;  plaintiff  had  judgment  for  the  whole  balance 
due  on  the  note ;  for  the  defendant  can  claim  the  benefit  of 
the  covenant  only  by  conbplying  punctually  with  the  terms 
pf  it ;  as  h^  did  not,  the  covenant  is  no  bar. 

6  14.  A  died  intestate,  and  B,  his  creditor,  recovered 
judgment,  and  levied  on  bis  lands ;  afterwards  A's  estate, 
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was  represented  and  proved  to  be  insQlvent ;  B  filed  his    Ch.  39* 
claim  with  the  cominissiooers,  had  it  allowed,  and* received     4ri.  7. 
of  A^s  administrator  nearly  all  the  dividend  awarded  to  B;   s^pv*^^ 
the  court  held  B^s  title  to  the  land  good,  and  that  he  was 
accountable  to  A's  estate  for  the  said  monies  received.    B 
first  came  in  and  claimed  in  partition  after  the  commis- 
sioners made  it,  alleging  no  notice  before,  (was  newspaper 
notice^  and  proved  this  title ;  by  the  levy  the  title  vested 
in  B,  and  by  bis  after  conduct  it  cannot  be  afiected. 

§  15*  Assuntpsii  on  two  notes  given  by  the  defendant's  ^^'.^ 
intestate  to  the  plaintiff;  the  defendant  duly  returned  an  vTwhUt!^ 
inventory,  &c.  and  represented  the  estate  insolvent^  and  more,  admi* 
commissioners  were  appointed,  and  the  plaintifi*  proved  his  niatrator. 
debt;  November  13,  1807»  they  reported,  all  the  claims 
allowed  were  (1,473.33;  January  15, 1808,  the  defendant 
settled  his  first  account,  balance  then  due  to  him  $127.28; 
he  obtained  a  license  to  sell  real  estate,  and  did  sell,  &c* 
but  settled  no  final  account  in  legal  lime»  and  refused  to  pay 
the  plaintiff  any  proportion,  lie  sued  March  3, 1 8 10 ;  April 
12,  1810,  the  judge  allowed  the  defendant  five  months  Fur- 
ther to  settle  his  administration  account.  In  that  time  he 
did  settle  his  final  account;  a  dividend  was  decreed  of  twen- 
ty-five cents  in  the  dollar,  and  the  defendant  offered  to  pay 
'  the  plaintiff  his  proportion*  but  he  refused  to  receive  it ;  but 
this  o^fer  was  not  until  after  the  action  was  entered  in  the 
&  J.  Court  Judgment  for  the  dividend  ^58.12  only,  and 
interest  from  the  date  of  the  plaintiff's  writ ;  this  judgment 
was  founded  on  the  equitable  circumstances  of  the  case  as 
was  stated  ;  but  this  decision  is  according  to  the  letter* 
though  perhaps  not  according  to  the  spirit  of  the  aforesaid 
act  of  June20, 1 794.  After  the  commissioners  of  insolvency 
are  appointed,  there  can  be  no  action  against  the  adminis- 
trator, unless  the  claim  has  been  filed  before  them.  Id 
Mass.  R«  264,  268. 

§  16.  Replevm  for  sundry  goods ;  plea  property  in  Samuel  ^*"*-  ^• 
Etheridge,  and  not  in  the  plaintiffs ;   replication  property  in  d^iwTial. 
the  plaintiffs  and  issue ;  judgment  for  them,  for  when  an  tn-  r.Etheridft. 
solvent  debtor  (as  in  this  case)  has  conveyed  his  goods,  &c.,  &  al- 
and among  them  the  tools  of  his  trade,  to  certain  of  his  cre- 
ditors, (the  plaintiffs) ;  an  arrangement*  afterwards  made  by' 
a  part  of  them,  to  deliver  him  a  third  of  his  said  tools*  so 
selected  as  to  enable  him  to  pursue  his  business ;  held  those 
who  executed  the  agreement  were  not  bound*  since  all  had 
not  executed  it ;  and  the  creditors  taking  into  their  possession 
the  two-thirds,  was  no  evidence  of  the  selection  contemplated 
in  the  agreement ;  hence  the  property  of  the  one  third  re- 
mained in  the  creditors  to  whom  it  had  been'  conveyed : 
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these  tools  of  his  trade,  his' types  and  instninillrits  for  print- 
ing, so  tiot  attachable.  The  court  presuiried  that  alt  the 
ptainiifis  mere  eipecied  to  execute  tne  covenant  produced 
by  the  defendants,  and  that  none  oi'  them  contemplated  be- 
ing bound  unless  all  were  bound  by  it. 

^  1 7.  This  was  asmmpsit  for  money  bad  and  received, 'fcc. 
and  the  court  decided  that  iT  A  arid  other  creditbrs  ot'  B, 
an  insolvent  debtor^  execute  a  letter  of  license  to  B,  covenant- 
ing  not  to  sue  him  within  iwo  years,  and  on  the  same  day  B 
conveying  to  A  the  moiety  ol  a  machine,  the  profits  of  which 
were  to  be  distributed  among  B^s  creditors,  pro  rato,B  con* 
tinuing  in  the  use  ot  it,  and  if  before  the  two  years  expired 
A  brings  assumpsit  again^it  B  for  the  moiety  of  the  profits 
received  by  him,  this  action  well  lies;  for  the  letter  of  li- 
reni'e  was  not  intended  to  apply' to  these  earnings  a  new 
cause  of  action ;  and  assumpsit  will  lie  by  one  tenant  ill 
common  against  another,  where  the  latter  has  received  atl 
the  profits,  or  more  than  his  share.  It  must  be  understood 
the  profits  were  realized  in  money  by  B. 

§  1 8.  If  under  an  insolvent  act  the  defendant  pleads  a  dis- 
charge, he  need  not  specially  state  all' the  proceedings  prior 
to  the  certificate  of  discharge.  It  is  enough  to  state  that  ver* 
hatim^  where  new  matter  is  alledged  in  a  plea,  it  must  con- 
clude hoc  paratosy  &c.  3  Johns.  R.  343,  and  plea  siiice  the 
last  continuance,  and  lease  to  amend.  If  one  insolvent  get 
his  discharge  under  the  insolvent  act,  and  then  undertakes 
to  plead  specially,  and  state  all  the  proceedings  as  to  his 
discharge,  he  must  state  a  conformity,  in  all  respects,  to  the 
provisions  of  the  act.  2  Stra.  869 ;  Sal.  621 ;  1  Bos.  &  P. 
448;  Ch.  178.  a.  23.  s.  16. 

§  1 9.  Plea  discharge  under  the  insolvent  act.  To  this  plea 
the  plaintiff  replied,  and  stated  all  the  causes  for  which  the 
discharge  is  made  void  by  the  act;  on  demur,  replication 
held  bad ;  for  in  such  case  the  plaintiff  must  point  out  the 
particular  cause^  or  frauds  on  which  he  relies  lo  a\oid  the 
discharge.    Plea  insolvency,  &c.     15  Mass,  Rep.  148. 

So  if  the  creditors  of  an  insolvent  agreed  to  be  paid  in 
six  instalments ;  four  first  to  be  secured  by  collateral  seairitt/^ 
and  a  crfditor  privately  agrees  with  the  insolvent  to  have 
such  security  also  for  the  two  last:  this  is  a  fr^ud  on  the 
other  creditors,  and  void,  though  he  was  to  be  paid  no  more 
than  the  rest,  but  only  to  have  better  security  in  part;  the 
principle  is  the  same,  there  is  fraud  in  law^  as  well  wh^re 
he  privately  gets  better  security,  as  where  he  gets  under- 
handedly  more  money. 

Art.  8.  Federal  decisions :  see  a.  1 , 3  ;  a.  2 ;  a.  5.  i^*  1  •  1 7 ; 
a.  6;  a.  7.  s.  5, 11.    §  !•  A  deed  valid  as  to  M  insolvent^ 
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void  a«  to  his  /rt^feet*  .  An  appeal  from  the. Circuit  .Courts     Ch.  39. 
Columbiai  siuiog  in  chancery.   John  Potts^.ibe  insolvent,  bad     Art.  8. 
mortgag^  lanqs  to  L,  &c.  in  trust,  to  secure  a  debt  PotU    N^^sy;;«|^ 
owed  to  said  baakr-upti,  but  the  deed  bad  not  been  recorded  q  ^23. 
within  eight  ^oi>ibs,,. as  the  law  of  Virginia^  governing  ibe  a.  11,31. 
case,  required,  whicli  declared  mortgages,  though  good  be« 
tween  the  parties,  void  as  to  creditors  and  subseqiunt  jmrchor 
itrs  without  notice^  if  not  so  recorded ;  Potts  became  insolvent, 
*and  Herbert  became  his  trustee  under  the  act  of  Compress 
for.  the  relief  of  insolvent  debtors  within  said.district  of  Co* 
iumbia  ;  held  Herliert^  the  trustee,  as  he  stood  in  the  place  of 
the  credUor$  of  Po(ts,  might  shew  this  deed  was  void  under 
said  Virginia  statute,  though  Potts  himself;  being  a  parly, 
couid  not.    The  land  bad  been  sold  by  consent,  and  the 
proceeds  of  the  sale  deposited  in  bank.     In  this  case,  said 
the  court,  the  deed  is  declared  void  for  the  benefit  of  the 
creditors^  but  in  the  ca^es  cited  to  prove  the  deed  valid  against 
the  trustee,  as  Cooper,  307 ;  2  Vern.  564, 609 ;  3  Vesey,  633 ; 
1  Atk.  94, 162 ;  the  court  had  no  reference  to  creditors. 

§  2.  The  insolvency  must  be  a  legcd  known  insolvency  mani*  8  Crancb, 
(ested  by  some  notorious  act  of  the  debtor,  pursuant,  to  /aw,  ^k^^'S* 
to  entitle  the  United  States  to  priority  of  payment,  as  in  this 
case  removed  by  writ  of  error  from,  the  S.  J.  Court  of  Mas- 
sachusetts, stated  as  decided  in  that  court ;  ante  a.  5,  s.  17. 
Note,  the  judgment  in  the  state  court  on  which  the  writ  of 
error  was  brought,  was  given  by  a  single  judge,  at  a  nisi 
prius  trial*  Duvall,  J,  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  Stttes,  observed,  that  it  did  not  appear 
that  the  property  of  Welman  r.  Ropes,  **  was  attached  as 
the  effect  of  absconding^  conctcUed^  or  absent  debtors  ;'^  nor 
did  it  appear  '^  they,  or  either  ot  them,  have  mnde  a  volun- 
tary assignment  of  their  property  for  the  benefit  of  their 
crcilitors,''  nor  was  ^  it  alleged  that  either  of  them  have 
.cpmmiited  an  act  of  l^al  bankruptcy  \^^  the  cases  of  in- 
solvency specified  by  the  .act. of  Congress.  15  Mass.  R. 
419, 423,  assumpsit,  plaiptiffof  Boston,  defendants.of  Mar^' 
land.  , Defendants' pleaded  her  laws  of  insolvency  ;  held 
comity  among  the  states  does  not  apply  when  the  laws  of 
another,  insisted  on  in  defence,  is  injurious  to  th^  citizens  of 
the  state  where  the  action  is. 

S  3.  Act,  March  3,  1797,  s»  5.  does  not  apply  to  an  old  '9  Crancb, 
debt  due  before  it  was  passed,  though  after,  the  balance  was  ^^*  t/nit^d 
ascertained  at  the  treasury ;  as  where  error  was  to  the  Cir-  b1^  *i  al. 
cuit  Court  of  Delaware.    George  Bush  was  collector  of  the  ^aniisheea 
customs  at  Wilmington,  and  (lenderson  his  surety  in  his  offi-  of  H«ndrick* 
cirI  bond;  Bash  died  February 3, 1797;  by  an  adjustment  "^^ 
of  his  accounts  at  the  treasury  m  1801^  it  appeared  he  owed 
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Ch.  39.    &  balance  of  f 3,453.6,  and  Henderson  became  a  bankrupt, 
ArL  8.     a^nd  the  United  States  attached  his  effects  in  the'  hands  of 
f^^m^^^^^  Bryan  and  al.  his  assignees.    Judgment  against  the  United 
States,  on  the  ground  their  priority  under  said  act  of  March 
3,  1797,  did  not  extend  to  this  case,  a  debt  in  fact  due  to 
them  before  the  act  was  passed ;  the  prior  acts,  giving  such 
priority,  were  confined  to  custom-house  bonds  for  duties. 
ftO^Half*  §  4.  Where  A  and  B^  joint  owners  of  cotton,  consign  it 

Leigh,  &*al.  ^®  C'  ^^'^'^  various  instructions  ;  A,  as  to  his  ihoiet^,  instructs* 
*  C  to  sell  in  one  way,  and  B,  as  to  his  moiety,  mstructs  C 
to  sell  in  another  way.  A  is  not  affected4>y  B^s  insolvency  ; 
for  A  may  have  a  separate  action  for  his  moiety  against  C, 
and  recover,  and  leave  B  or  his  creditors,  separately,  to 
sue  for  and  recover  his  moiety  ;  the  variant  instructions 
operated  as  a  separaiion. 
1  WheatoD'i  §  5.  A  discharge  of  an  insohmt  debtor  valid  ihwgh  it  be 
R.  447,  Am-  fraudulently  obtained.  Under  the  act  of  Rhode  Island  for  the 
SmitiL  &  al.  ^^^^f^fp^^^P^s^y^^f^fo^  debt^  and  in  such  case  there  is  no  es- 
— a.  6. 8. 7.  cape,  and  no  action  lies  on  a  bond  for  the  liberty  of  the  prison 
yard ;  the  pbintiffbrougbt  debt  on  such  a  bond  in  the  Circuit 
Court  of  Rhode  Island,  dated  August  31,  1810,  conditioned 
if  S.  Smith,  a  prisoner  in  jail,  at  Ammidon^s  suit,  shall  ^*  con- 
tinue and  be  a  true  prisoner  in  the  custody  and  safe  keeping 
of  Roger  Allenton,  keeper  of  the  said  prison,  &:c.  within  the 
limits  of  the  said  prison,  until  he  shall  be  lawfully  discharged, 
without  committing  any  manner  of  escape,  or  escapes,  during 
the  term  of  his  restraint,  then  this  obligation  to  be  void.  1. 
Plea,  Smith  remained  a  true  prisoner,  &c.  2.  The  proceed- 
ings in  which  he  took  the  poor  prisoner's  oath,  &c.  stating  the 
oath.  To  the  first,  replication  he  did  not  remain  a  true  pri- 
soner, &c. ;  to  the  second,  replication  shewing  how  he  was 
seized  of  a  large  estate  and  conveyed  to  his  two  sons  in  trust 
pending  the  action,  so  showing  how  he  committed  perjury, 
and  fraudulently  obtained  his  discbarge.  To  this  replication 
the  defendant  demurred  and  joinder ;  the  law  provided  that 
if  such  prisoner  should  be  convicted  of  having  sold,  leased,  &c. 
his  estate  contrary  to  bis  oath,  he  should  not  only  be  liable 
to  the  pains  and  penalties  of  wilful  perjury,  <^  but  shall  re- 
ceive no  benefit  from  said  oath  or  affirmation  f  *  held  as  this 
discharge  was  in  the  course  of  the  law,  it  could  not  be  deem- 
ed an  escape ;  also,  ^^  conviction  is  a  technical  term  applicable 
.  to  a  judgment  on  a  criminal  prosecution,  not  to  a  proceeding 
on  this  bond,  *^  and  implies  such  conviction  to  avoid  the  dis- 
charge." 13  Mass.  R.  224,  4£7.  Assumpsit  on  the  defen- 
dants note  to  the  plaintiff;  defendant  being  in  failing  circum- 
stances, his  creditors  met  and  appointed  an  agent  to  receive 
his  property,  (he  no  party  then)  and  distribute  the  proceeds 
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itmong  them,  pro  rata,  and  agreed  to  discharge  him.    He  de-    Ch.  39. 
livered  his  property  to  the  agent,  and  he  tendered  to  a  ere-     ^rL  8. 
ditor  his  part  who  refused ;  held  as  to  him  the  debtor  was  v^^^v*-^ 
discharged. 

§  6.  Insolvency  in  the  acts  of  Congress  before  cited,  a.  2.  2  Wheaton^i 
as  August  4,  1790;  March  3,  1797  ;  and  March  2,  1799,  ^h^swn^* 
means  a  fega/ insolvency,  which  occurring,  the  United  States'  ^  ^.""^°' 

5 ireference accrues  as  in  the  other  specified  cases ;  but  if  be-  Smith.  *  8ee 
ore  this  preference  accrues  to  them^  the  debtor  has  bona  fide  Jj:^^*  *•  ^' 
conveyed  his  estate  to  a  third  person,  or  has  mortgaged  it,  or 
his  property  has  been  seized  under  an  execution,  it  is  divest* 
ed  out  of  him,  and  this  preference  does  not  accrue.     A  judg- 
ment gives  to  a  judgment  creditor  a  lien  on  all  the  judgment 
debtor's  lands  in  Pennsylvania,  and  a  preference  over  after 
judgment  creditors  ;  but  the  law  defeats  this  preference  in  fa-  The  heirs 
vour  of  the  United  States  in  the  cases  specified  in  the  act  of  ^^^^  ^ 
March  2, 1799,  s.  65  ;  this  was  error  to  the  Circuit  Court  of  ][n?the  es- 
Pennsylvania  ;  the  plaintiffs  sued  W.  Crammond,  in  that  ute  is  soli, 
court,  referred,  and  award  for  the  plaintiffs ;  judgment  nisi  though  in- 
May,  1805,  exceptions  filed  and  overruled  ;  final  judgment  Dso^'s^Ca. 
May  15,  1806.     May  22, 1805,  Crammond  conveyed  all  bis  215,  Good- 
estate  to  trustees  for  the  payment  of  his  debts ;  then  he  was  rich  9. 
indebted  to  the  United  Slates  on  several  bonds,  papable  o/-  ^^^i^' 
ier  MdLj  23,  1 805 ;  were  sued  and  judgments  thereon  and  Mass.  R. 
executions  issued,  and  levied  on  Crammond^s  landed  estate,  SSO.^A 
called  Sedeely,  and  it  was  sold.    The  plaintiffs  Thelusson  ^^^'^^' 
and  al.  sued  Smith,  the  marshal  who  had  so  levied,  to  recover  ^j^^hu 
enough  of  the  proceeds  of  the  levy  in  his  hands  to  satisfy  his  mort- 
their  judgment;  a  special  verdict  found  Crammond  was  ^^l'.^*" 
insolvent  May  30,  1805,  but  that  it  was  not  notoriously  ^^  {^ 
known,  and  the  fact  he  was  unable  to  pay  all  his  debts,  May  Man.  R. 
22,  1805,  was,  by  agreement,  made  part  of  the  verdict.  3^* 
Judgment  against  the  plaintiffii ;  the  question  was  between 
them  and  the  United  States.    It  seemed,  to  be  taken  for 

K anted  that  the  plaintiff^s  judgment  nisi  May  20,  1805, 
und  the  debtor^s  real  estate  from  the  time  it  was  rendered ; 
but  his  assignment  of  May  22,  1805,  above,  when  unable  to 
pay  all  his  debts,  was  one  of  the  very  cases  mentioned  in  said 
8.  65,  that  gives  the  preference  to  the  United  Stutes — and 
then  it  accrued  ;  which  provides  that  in  all  cases  of  insol- 
vency, fee.  the  debts  due  to  the  United  States  shall  be  first 
satisfied,^'  &c. ;  these  expressions  ^*  exclude  all  debts  due  to 
individuals,^'  "  the  law  makes  no  exception  in  favour  of  prior 
judgment  creditors ;''  hence  this  judgment  was  viewed  as  a 
debt  only,  for  said  the  court,  the  United  States  must  be  sa- 
tisfied out  of  the  debtor'^s  estate  he  has  when  this  preference 
accrues.     If  then,  before  it  accrues,  he  bona  fide  conveys,  or 
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Cr.  39.    mortgages,  hi»  eat  Ate,  0r>  it  is  seized  eq  Jifp^  th^  propept^.  is 

Art.  8.     devested  out  oC  bim,  Md  csonot*  be;>lHiMe  to  ithej  Uomd 

Slates,  but  only  |ii8T«mBiniogjrightUliabl«|  &o«  but.si  jyd^* 

tnent  is  but  a  /ten,  and  does  not  devest  his  estate  <mi(  of  Min, 

making  a  clear  distinction  bstween  ^jni§/nf9it  S0d.a.inor<* 

goftt ;  so  Tar  as  thi^^operates  oo  the  debtor^s  .estate»:ti  ccnveys 

U  fWrn  bim ;  but  a  jud|i;inent,.  not  ej;ecyi:4ed,.  leaves  his  w.bole 

estate  iii;  bim.    See  United  States  Ti  Fisher«&.AU  3  Cran. 

358 ;  Ch.  39.  a.  1>  s.  3 ;  Same  v«  Howi)  C.h<  l:8Bit  a<2,.s^  4  ; 

Ch«  I9d«  a.  5.  8.  1  ;  Ch*'  325«  a.  6,  s«  31  ;  the  Bame  prin^ci- 

pies  as  to;«QortgRges  and  preference  were^ei^led,;  3  Crancb, 

3  Craach,      73  to  92.    Trhis  preference,. -or  priority  ^'does  notpactake 

^'  of  the  character  of  a.  litn  on  the  propeet  j.  oF  public  de))tprs,^ 

p«  90 ;   the  word  ins^^enfiy  «xu^a  to  cases^  'S  where  a 

debtor,  nol  havif^it^ffi^i^nt  pieoperUfio,.pa]f  mU  hUJkbts^  shi^Il 

have  made  a  voluntary  assigQiqent  tiikreo/*,  forthe  benefit  of 

his  or  her  creditors  ;^'  -this  clearly  means  a// the  property  the 

debtor  possesses,  i^  m^k^  h  legal  insolvency  he.  must  assign 

all  his  property.  :  If,  however^  a  trivial  p^rl^be  left.outi  to 

evade  the  act»  thia  must  be  a  fraud  in  law,  ai[id  of  nq  avail ; 

^'  hut  where  a  bona  fide  conveyance  of  part  is  made  .not  to 

avoid  the  law,  but  to  sequr^  a  fair.cred^or,  the  C98e  is  i^t 

within-  the  letter  or  intention  of  the  act." 

4WhMtoii«i       §  7.  State  insolvent  acts  unconstituthnal  and  void.    This 

SopraoM^*    wasan action (^assmnpsit,  ^iurgis  plaimitf.^  Anarch  3^  181J, 

Cociit'ofth«  Crowninshield  gave  Sturgis  two  notes  ^ach.  ^771.86,  .one 

U.8t«ite^      payable  August. 1,  wi  the  other  August  15,  18.11 ;  ^he  de- 

Feb.  ti3l9,     fendant  pleaded  his  discharge  under  *'  an  act  for  the  benefit  of 

Crowoin-      insolvent  debtprs,  and  their  creditorst^'  passed  b v  the  legisla- 

shMld.  ture  of  New  York,  April  3, 1 8 1 1 ;  after  stating  the  provisions 

of  the  act  the  defendant's  ple^  averred  his  compliance  with 

.them,  and;  that  .he  was  discharged,  and.  a  certificate  given 

to  him  the  — -r-  day  of  —  18l!2 v  to. this  plea  there  was 

a  general  demurrer. and  joinder.    Judgment  for  the, plaintiff, 

and  that  the  plea  wasbad.     Held  K  |he  several  states  may 

enact  bankrupt  law^  until  Congress  enact  theni^  &c.  providfid 

such  state  bankrupt  laws  contain  no  principle  violating  M^e 

tenth  section  of  the  first  article  of  the  Constitution.  ;of' the 

United  States,  declaring  that  **•  no  state  shall  pass  any  law  im- 

Guriiif^  the  obligation  of  contracts  ;*'  3.  That  said  act  of 
ew  York,  liberating  the  debtorln  perpon,  also  discharging 
bim  from  all  liability  forany  debt,  previously  contracted,  on 
his  surrendering  his  property  in  t  he.  qnan^er  prescribed,  19  an 
act  impairing  the  obligation  of  contracts  within  theineaning 
of  said  section,  and  so  void,  in  so  discharging  the  defendant 
as  to  his  prcjpeWy,  not  so  as  to  his  perron  ;  3,  There  is  a. dis- 
tinction between  the  obligation  of  a  contract  and  the,  remedy 
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to  enfbree  it.    Tdrr^^dj^  may  be*  modified  as  the  slate  le-    Ch.  39. 
gfilatures  judge  test;     So  'act^  of  liniUdtion^   and  against     JrU  9. 
usmr^^  maybe'padsedbyUhem'^IS  M»s$.  R.  1,18.  Bhinch-  s^^k^^^^^ 
af*d  v;  Russell va|[t^^s  as -to  a  note;  &tc.  marie  before  the  in- 
solvent act  it)  piassed^^and  p;  IB,  19,  cases  of  insolvency  de- 
cided on  principles' before  stared.'    See  9  Johns.  325,  bar 
t6'  all  anit^  brought*  in  New  York  ;  -sarnie  principle,  6  Whea- 
toh^  131,  Parm^Ws  and'M.  Dank  v.  Sihitb. 

§*8.  ]n  this  cbse  the'debl  was  cbnitacted  in  the  year  1813,  Sap.  Ctmrt 
in  South  Cafolih^,  where  brtib^rires  lived  ;  the  debtor  re-  g^atl^s^eb 
moved  to  Loufeiana,- and- obt'arneiil  bis  discharge  in  1815,  i8i9,m>mu- 
umteV  an*  insolvtoht  act  of  that  State,  passed  in  1808;  held  lanv. 
the  discharge  inttufficieht  \  judgoietif  for  tbe  creditor  \  4  ^'^^^ 
lfh^dtoh«fe  R.  200,-213.        . 

A  at.  9^  How  far  one  insohent  citn  secure  his  sureties  and  gee  Surety, 
€ndorsers^4rc.    §  i:  l^i^  kind  of  security  as  opet)  to  frauds  index,  and 
smd  ofleii  wanting  a  sufficient  consideration,  deserves  much  ^"^^^ 
attention,  and  tbe  cases  s^em  to  make  distinctions  beftveen  ^ 
nurctmiile  and  other' contracts,  and  belweett  bankrupt  and 
other  transftctions. 

§^.  Formerly  i(  washeM  that  a  grant  by  one  to  a  surety  See  Save 
before  h^bfdd  paid  any'nrfoney  was  not  good,  because  there  lumnieM»ia* 
y^diSliiO  valuable  cimsidtratwn  ;  because^  1.  nothing  was  paid;  dex,Ac. 
Sf.  the  secfurity  cohid  notcomfpel  the  principal  to  do  it ;  but, 
otherwise,  if  he  had  been  boond  to  make  him  «iicb  security. 
This  ivas  in  a  bankrupt  case,  nor  doe^  the  form  of  the  security 
appear.    If  botfnd^  &c.   hence  then;  if  A  said  to  B,  fa^ 
my*  surety  in  this  case",  arid  I  will  give  you  indemnity,  A 
wcn^d  have  been  held  to  give  the  indemnity  specifiedi  and 
there  bad  been  a  g4>cd  continuing  consideratioh. 

§  3.  So  a  conveyance  of  goods  to  a  surety,  who  aft^r^  Dy«'»  895, 
wards  paid  the  debt,  held  fraudiilent,  (because  there  was  ^fs.^i£n 
no  notice.)  Chilton  v.   ' 

§  4;   J^o  debt  from' principal  to  surety  till  he  pays.    As  Whiffin,  et 
where  in  consideration,  the  plaintiff  would  accept  a  bill  of  |'' 
ett*hange  drawn  on  bim  by  the  defendants,  they  promised  vK^g,  '^' 
to  indermiify^him-;  the  defendants  became  bankrupts,  and  the 
plaintiff  was'  sued  on  the  bill  he  accepted^  and  his  body  ren-. 
dered  iit  execution,'  deemed  equal  to  payment.    Held  the 
|iflaintiff  could  not  come  in  under  the  commission,  because 
till  his  body  was  in  execution  there  was  no  debt  due  to  him 
from  (he  defendants ;  so  none  till  after  their  act  of  bank>- 
ruptcy ;  hence  no  debt  proveable  under  the  commission. 
This  case  prores  that  on  an  indemnifyit^  promise,  or  con- 
tract, thei  promisee  has  no  debt  due  to  him  from  the  pro^ 
ihiser,  till  his  debt  is  actually  paid  by  the  pl-omisee,  to  pay 
which  he  became  bounds  as  surety,  endorser,  acceptor,  ftc. 
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Ch.  39.         §  5.  One  bound  to  indemnify  his  surtiiu  beconmg  insclvmt^ 
Art.  9.     rmiy  secure  them,  &c.    As  where  partners  HastingSi  Ethe- 
\^^^ymi^^    ridge,  and  Bliss,  became  insolvent,  and  by  indentures,  be? 
6  Mass.  R.     tween  them  and  the  plaintiffs,  Robert  Stevens,  jun.  and  1 1 
33d,steYen8,  Others,  unking,  the  plaintiffs,  were  sureties  for  H»  E.  and  B. 
flSTii*^  d?'^"   in  certain  sums  not  ail  ascertained,  the  principals  were  un- 
puty  sheriff.   ^'^'^  punctually  to  pay  when  they  should  become  due,  asd 
See  Ch.  39.    that  H.  E.  and  B.  were,  also^  indebted  to  certain  of  the 
a.  5. 1. 15.      plaintiffs,  &c«  and  to  indemnify  the  plaintiffs,  the  said  H.  E. 
and  B.  assigned  (amoi\g  other  property^  the  goods  sued  for 
in  this  action  of  trover,  attached  by  Bell  iu  the  suiuai  of  other 
creditors  of  H,  E.  and  B.,  and  this  assignment  was  to  the 
plaiqtiffs  in  trust  to  sell  the  goods,  and  to  make  specified  dis* 
positions  of  the  proceeds,  and  among  others  to  pay  the  sure- 
ties two*thirds  of  the  monies  they  should  pay,  &c.  and  all» 
if  property  enough,  and  certain  creditors  pro  rata,  and  if  a 
surplus  aUer  paying  sureties  and  certain  creditors  named,  to 
account  for  it  to  H.  E.  and  B.  a  schedule  to  be  made  of  the 
goods,  &c«  as  soon  as  practicable ;  none  made  till  after  Bell 
attached  for  the  other  creditors,  for  whom  H«  E*  anci,B. 
made  no  provision,  nor  for  creditors  generally ;  possession 
of  the  goods  was  immediately  given  to  the  plaintiffs  on  ex- 
ecuting the  deeds.    Defendant  objected,  1.  fraud  as  to  the 
said  attaching  creditors,  especially  as  to  said  surplus ;  3. 
want  of  a  legal  consideration.    Judgment,  for  the  plaintiffs 
on  the  general  principles,  a  debtor  by  our  law,  as  also  one 
bound  to  indemnify  another,  may  secure  his  creditors  and 
sureties  with  their  consent^  by  pledging  his  property,  or  con- 
veying it  in  trust  to  their  use,  fairly  and  honestly,  though 
'  but  for  a  part  of  his  creditors,  as  the  existing  debt  or  sure- 
ty's engagement  is  a  valuable  consideration ;  this  means  one 
continuing  on  the  request  to  become  surety.    The  law  of 
this  case  seems  clear ;  for  the  indemnifying  deeds  stated  the 
.    truth  of  the  case ;  and  no  fraud  proved  or  presumed  in  fact ; 
especially  it  was  stated  in  the  deeds  they  Miere  to  indemnify 
sureties  as  to  their  future  payments,  so  were  strictly  right  in 
form ;  so  held  the  sureties  strictly  to  prove  such  payments 
in  any  contest  between  them  and  creditors  not  provided  for ; 
whereas  had  absolute  contracts  to  pay  certain  sums,  or  abso- 
lute deeds  of  property  been  given  to  the  sureties,  and  the 
parties  to  them  disclosing  nothing,  such  creditors,  to  avail 
themselves  of  any  thing,  must  have  bad  all  the  burden  of 
proof;  and  little  can  it  avail  them  to  attach  as  trustees  the 
sureties,  or  other  trustees,  when  parties  to  a  fraud,  and  on 
the  eve  of  failure,  made  a  general  assignment  of  his  effects, 
and  gave  immediate  possession  to  B,  one  of  his  creditors,  in 
trust  to  satisfy  the  debts  due  to  B,  and  certain  other  merito- 
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rioas  creditors  specified,  and  to  pass  oyer  the  surplus  if  any    Ch«  39* 
there  should  be,  to  the  creditors  generally ;  held,  this  con-     Art.  9. 
veyance  was  valid  against  the  other  creditors  not  specified,  ^^p^/^^M^ 
not  stated  the  creditors  specified  (except  B)  assented  to  the 
conveyance.    3  Day's  R.  340,  Hempstead  v.  Starr. 

§  6«  The  tnakers  of  a  noU  gave  their  endorser  of  U  an  alh  15  Masi.  R, 
siduU  note  to  secure  Aim,  and  to  enable  him  to  attach^  ^c.  J^Jj^*^****^ 
This  note  was  for  ^3000 ;  hb  endorsements  but  for  %l  747.1 8,  Grafton, 
not  at  the  time  ascertained,  and  held  good.  The  plaintiff  en-  partners* In 
dorsed,  for  the  maker's  accommodation,  certain  notes  (jr raf-  trade 
ton  under  their  firm  drew,  and  before  they  were  payable,  the 
plaintiff  fearing  their  failure,  took  their  said  note  payable, 
immediately,  which  endorsed  notes  the  jury  inferred  the 
plaintiff  then  promised  to  pay  at  maturity,  in  consideration 
of  the  new  absolute  npte  so  given  to  him,  and  he  sued  it 
forthwith,  and  attached  the  maker^s  property,  which  their 
honafide  creditors  afterwards  attachea  for  their  debts,  pay- 
able before  said  endorsed  notes  were  payable.  Verdict  for 
the  plaintiff  for  j^l747.18.  Defendant  Gore,  (Grafton  had 
absconded)  thinking  it  his  duty  to  defend  for  their  creditors^ 
moved  for  a  new  trial,  and  objected  1.  that  there  was  no  le- 
gal consideration  for  this  absolute  note  sued ;  3.  that  said 
creditors^  attachment  on  their  notes,  payable  before  said  en- 
dorsed notes  were,  ought  to  hold,  and  that  as  to  then  the 
note  sued  was  fraudulent,  as  giving  the  plaintiff  an  undue 
preference.  Judgment  for  the  plaintiff,  and  the  court  held 
I.  that  the  plaintiff's  liability,  as  endorser,  was  a  legal  con- 
sideration for  an  express  promise,  and  had  reference  to  the 
opinions  of  the  mercantile  world,  and  observed  that  the  cases 
cited  to  the  contrary^  were  principally  of  grants,  the  con- 
siderations of  wbich,  being  some  liability  of  the  grantee, 
they  had  been  held  void ;  and  said  the  court,  ^  we  do  not 
think  this  principle  applies  to  mercantile  contracts,^'  but  if 
there  be  any,  *^we  think  that  when  an  endorser  has  either 
expressly  or  impliedly  undertaken  to  pay  the  note  he  has 
endorsed,  there  can  be  no  question  that  such  an  undertaking 
is  a  good  and  valuable  consideration  for  a  promissory  note.'' 
It  does  not  appear,  in  this  case,  in  the  report  of  it,  that  any 
objection  was  made  to  the  absolute  form  of  the  note ;  this  in- 
demnifying note  or  contract  did  not  state  the  truth  of  the 
case  as  the  indentures  did  in  Stevens  v.  Bull,  but  it  expressed 
an  absolute  debt  o/*  j^SOOO ;  such  a  debt  was  no  part  of  the 
case,  in  which  the  endorser  placed  himself  by  his  endorse- 
ments ;  on  the  contrary,  when  the  plaintiff  attached,  he  had 
not  paid  a  cent,  nor  could  he  be  called  on  to  pay,  nor  ha4 
h%  any  right  of  action  whatever  founded  in  the  true  stat^ 
of  his  case.     It  is  ever  a  sound  principle  always  to  hold 
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Ch.  39.  parties  (o  state  in  their  contracts  the  truth  of  their  case, 
ArU  9.  and  not  so  to  form  tbem  as  to  deceive  all  who  read  them,  as 
>^^v^^  every  person  must  have  been  who  read  this  note,  as  he  must 
have  inferred  an  absolute  debt  of  |3000  payable  on  demand 
due  to  the  plaintiff;  whereas  in  truth  there  was  no  such 
debt,  but  at  most,  he  was  subject  to  a  contingent  liability, 
and  a  contract  with  security  in  form  and  words  founded  on 
this,  was  all  he  was  entitled  to  in  law  or  equity,  that  is,  a 
real  indemnifying  contract  fully  to  save  him  harmless.  Some 
ask  what  difllerence  does  the  form  make ;  answer  is,  very 
great,  1.  as  to  the  parties,  when  a  promise  or  security  is 
given  to  the  surety  in  the  indemnijying  and  conditional  form, 
stating  his  liability  and  case  truly,  to  recover  on  it  he  must 
truly  prove  his  case  exactly  what  he  pays  or  suffers  ;  the 
anus  probandi  is  on  him,  but  when  in  this  absolute  form^  he  re- 
9  covers  of  course  immediately  the  whole  sum,  though  be  has 

not  paid  a  cent  as  surety,  and  may  never  pay  one  at  any 
rate,  not  what  is  absolute  contract  on  the  face  of  it  enables 
him  to  recover,  and  the  onus  probandi  is  thrown  upon  the 
promissors  to  prove  his  absolute  promise  signed  by  him  for 
a  great  sum  was  merely  in  a  case  ot  indemnity  as  to  a  less 
sum.  How  is  he  legally  or  equitably  one  iijaie  in  ten  to  do 
this  ?  2.  This  too  is  precisely  the  case  between  the  surety 
and  the  creditors  of  the  principal,  to  prevent  an  immediate 
recovery,  of  cpurse,  of  the  whole  sum  in  the  absolute  con- 
tract, they  are  subjected  to  the  burden  of  proof  to  shew  the 
surety^s  case  is  totally  different  from  what  appears  on  the 
face  of  such  contract.  How  is  it  possible  for  them  to  do  this 
one  time  in  twenty?  In  this  case  of  Gushing  v.  Gore,  it  is 
not  stated  in  what  manner  the  truth  of  the  case  came  to  the 
jury's  knowledge,  whether  by  Gushing  and  the  endorser's 
confession,  by  witnesses  called,  or  in  what  manner.  If  the 
least  fraud  in  the  case,  the  surety  is  not  to  be  expected  to 
confess  it,  or  to  admit  it  if  sued  as  trustee,  and  he  is  not  to 
be  compelled  to  admit  his  participation  in  fraud ;  this  case 
clearly  merits  much  consideration  ;  especially  as  such  abso« 
lute  notes  may  be  the  source  of  a  vast  deal  of  fraud  that 
never  can  be  detected.  See  as  to  the  fraud,  Ch.  169,  a.  2, 
s.  5,  Toussaint  r.  Martinant. 
Co.  Lit.  35.  §  7.  It  is  a  rule  that  a  wrongful  manner  of  doing  a  thing 
Abr^fraud  ^'^^"  avoid  a  matter  that  might  have  been  executed  lawfully ; 
A.-I  '  as  where  one  destroyed  a  good  note  by  adding  a  seal  to  it, 
2  Vera.  168.  Gushing  did  not  take  this  absolute  note  as  a  part  of  the  ori- 
ginal terms  on  which  he  endorsed,  but  he  endorsed,  reiv- 
ing on  the  law,  his  action  of  assumpsit  to  recover  what  ne 
should  pay  by  reason  of  his  endorsements,  and  he  had  no 
right  to  vary  the  condition  in  which  he  bad  placed  himself 
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to  the  injury  of  the  creditors  of  Gore  &  Grafton.  Had  we  a  Ch.  40. 
court  of  equity  to  sift  the  truth  out  of  principal  and  surely,  ^rt.  1. 
and  to  order  refunding,  &c.  as  mentioned  in  Toussaint  v. 
Martinant,  the  case  would  be  different. 


CHAPTER  XL. 


INSURANCE. 


Art.  1«  §  1.  As  numerous  as  actions  of  o^^umpW^  now  are 
on  policies  of  insurance,  for  return  premiums^  &c.  it  is  im* 
practicable  to  consider  the  subject  in  detail,  on  the  plan  of 
tlus  work.  The  object  here  is  to  state  principles,  and  to 
select  a  few  cases  English  and  American  to  illustrate  and 
confirm  the  principles  laid  down  :  the  cases  on  this  bead 
rest  partly  on  the  general  principles  of  contracts  ;  partly  on 
the  marine  taw,  and,  in  part,  on  the  principles  peculiar  to  the 
contracts  of  indemnity. 

$  2.  We  have  no  state  or  federal  statutes  on  the  subject, 
but  are  governed  almost  entirely  by  British  authorities ; 
discussions  in  our  own  courts  will  be  preferred  where  they 
can  be  had. 

Lord  Mansfield  said,  there  are  two  sorts  of  policies,  mer»  Dou^l.  469, 
cantile  and  gaming^  the  first  is  a  contract  of  indemnity^  and 
indemnity  only  I  the  second  mere  games  of  hazard. 

§  3.  T%e  nature  of  the  contract*    It  is  a  contract  by  which  SBl.  Com. 
the  underwriter*  for  a  premium  supposed  to  be  equal  to  the  ^^""^«* 
ri«k,  engages  to  insure  or  indemnify  the  assured  against  a  spe^  — Bwrr.  R.* 
cijied  event.    The  underwriter  runs  the  risk,  but  does  not  ex-  — Tena  R. 

terience  the  inconvenience,  as  in  a  loan,  of  laying  out  of  ^* 
is  money.  Pure  good  faith  is  the  essenee  of  this  contract. 
The  least  fraud  or  undue  concealment  avoids  it.  It  is  very 
beneficial,  as  it  divides  the  loss  among  many,  and  enables  ac- 
tive enterprising  men  to  pursue  commerce  in  some  measure, 
at  the  hazard  of  monied  men,  who  rather  avoid  active  busi- 
ness. 

§  4.  insurance  at  common  law  is  varied  in  England  by  19  Gm.  II. 
statute  19  Geo.  II.    Before  this  act  was  passed,  men  often  c.37. 
insured  large  sums,  interest  or  no  interest^  without  having  any 
interest  on  board.    And,  also,  often  insured  the  same  mter- 
est  several  tiroes.    Both  were  called  wagering  policies.    The 
assured  having  no  interest  in  the  vessel,  or  cargo,  to  lose, 
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Ch.  40.    often  procured  a  loss  in  order  (o  recover  his  insurance. 
Art.  2.     This  is  still  the  case  in  England  in  regard  \o  foreign  vessels, 
^^^^^-^_r  as  the  act  does  not  extend  to  them ;  as  a  French  ship  from 
DouffL  314.   Hispaniola  to  France,  may  be  insured,  and  the  policy  alone 
—^  T.  R.      be  aeemed  sufficient  evidence  of  the  interest ;  so  an  Ameri- 
can ship  since  independence. 

§  5.  But  this  statute  enacts,  ^^  that  from  and  after  the  first 
day  of  August  1747,  no  assurance,  or  assurances,  shall  be 
made  by  any  person  or  persons,  bodies  corporate  or  politic, 
on  any  ship  or  ships  belonging  to  his  majesty,  or  any  of  his 
subjects,  or  on  any  goods,  merchandise,  or  effects,  laden  or 
to  be  laden  on  board  any  such  ship  or  ships,  interest  or  no 
interest,  or  without  further  proo/'q/'  interest  than  the  policy,  or 
by  way  of  wagering  or  gaming,  or  without  benefit  of  salvage 
to  the  assurer ;  and  that  every  such  assurance  shall  be  null 
and  void  to  all  intents  and  purposes.*'  Insurers  have  no 
concern  with  the  rate  of  exchange,  10  Johns.  R«  373—277, 
nor  with  the  rise  or  fall  of  markets,  3  Burr.  11 67-— 1175. 
And  in  an  (^m  policy  the  premium  is  a  part  of  the  interest 
insured*     10  Johns.  R«  373. 

§  6.  Second  section,  provides  always  ^^  that  assurances  on 
private  ships  of  war,  fitted  out  by  any  of  his  majesty's  sub- 
jects, solely  to  cruise  against  his  majesty's  enemies,  may  be 
made  by  or  for  the  owners  thereof,  tn(er«f  I  or  no  interest,  free 
of  average  and  without  benefit  of  salvage  to  the  assurer  J'^ 

§  7.  Re-^assurance^  Fourth  section  in  the  act ;  this  enacts 
^^  that  it  shall  not  be  lawful  to  make  re-assurance  unless  the 
assurer  shall  be  insolvent,  become  bankrupt,  or  die,  in  cither 
of  which  cases  such  assurer,  his  executors  or  assigns  may 
make  re-assurance  to  the  amount  of  the  sum  before  by  him 
assured:  provided  it  shall  be  expressed  in  the  policy  to  be 
a  re-assurance." 

§  8.  How  far  this  act  his  been  adopted  in  Massachusetts 
has  been  made  a  question,  which   will  be  considered  in 
another  article.    This  clause  in  England  has  been  extended 
to  foreign  ships  also,  the  clause  in  the  act  regulating  insur- 
3Biin^.ia04.  ances  on  bottomry  and  respondentia  interests,  extends  only  to 
Bi'^^ii       ^'  ^^^^  ships.    But  this  interest  must  be  specified  in  the 
JohnsR.       policy.    Not  necessary  for  the  assured  to  have  the  precise 
303.      '       interest  or  proportion  of  it  to  be  insured  inserted  in  the  po- 
licy; but  16  East.  141. 
S««  ^Bo  Art.      Art.  3.  What  is  an  insurable  interest  f    §  1.  When  a  po- 
v^GrayT**"  licy  is  to  be  made,  the  first  question  naturally  is,  if  the  as- 
sured has  an  insurable  interest.    As  to  proof  of  property, 
see  Art.  36. 
1  Wih.  10.        §  3,  *'  The  party  insured  ought  to  have  property  in  the 
Sadlen^  Co   v,  Badcock« 
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thing  insured,  at  the  time  of  the  insurance  made,  and  at  the    Ch.  40. 
time  of  the  loss  by  fire^  or  he  cannot  recoTer."  jirU  2« 

§  3.  In  this  case  A  and  B  owned  a  vessel,  and  A  chart-   v^»iv'^^ 
ered  B'a  half,  with  a  covenant  to  pay  the  value  of  the  half,  3  j^^,  |^ 
if  lost.    A  may  insure  the  whole  vessel  as  his  property,  133,  Oliver 
the  whole  being  at  his  risk:  he  was  as  owner  quoad  the  **J?i?«^:r 

wi«M«»  4Dall.  463. 

voyage. 

§  4.  One  must  have  a  legal  mterest  in  the  ship  to  insure  5  t.  r.  709, 
his  freight,  as  where  in  1786  two  of  the  plaintiffs  bought  Camden  & 
the  ship  and  had  her  registered  in  their  two  names  only :  they  ^^'  ^l^'^a^ 
then  took  in  the  other  two  plaintiffs  as  partners,  Who  paid  l^ji  91,  bat 
half  for  the  ship,  but  no  transfer  was  made  to  them  :  all  four  seo  l  Johnt. 
insured  herfrei^t,  and  sued  for  it,  on  the  ground  that  if  the  ^-  ^^> 
four  had  not  a  Itgal  interest,  they  all  hid  an  equitable  in-  cfuiuon; 
terest,  and  that  might  be  insured.  Santom  r! 

But  the  court  held  that  the  four  had  no  legal  right  to  the  fi^* 
ship ;  so  none  to  the  freight,  which  results  to  the  ownership 
of  the  vessel, 

§  5.  Freight  paid  in  advance  is  an  insurable  interest,  and  ^  ^■^-  ^^* 
is  liable  to  an  average  loss,  3  Johns.  R.  346. 

§  6.  ^  trust  interest  may  be  insured  ;  as  where,  in  1 795  ^J^'^'  ^^* 
commissioners  were  authorized,  by  statute,  to  take  into^^r  furd^Hon- 
possession  and  care  certain  Dutch  ships  captured^  to  manage,  ter.  5  Com. 
sellf  and  dispose  of  them,  acccording  to  the  king's  instructions,  S^'^T^ye 
and  when  such  ships  were  captured,  it  was  held  they  might  f^s'^/jc  * 
insure  them  in  their  own  names,  in  transitu,  Lucena  v«  Craur  p.  269. ' 
Jurd.    9  Bos.  &  P.  342. 

§  7.  So  a  creditor  may  insure  goods  he  expects,  though  L?^.,^  ^• 
consigned  to  another  to  his  use :  as  where  A,  in  Norway,  secreton.^ 
owed  monies  to  B,  in  London^  and  without  any  order  from  5  Com«  D. 
him  consigned  goods  to  C  to  hold  for  B,  and  indorsed  the 
bill  of  lading  to  C.    The  court  decided  that  B  bad  an  insur^ 
able  interest  in  the  goods:  the  owner  of  a  ship  under  a  hot-  3  q^^^  13 
tomry  bond  for  more  than  her  value  has  no  insurable  inter- 
est, 2  Cain,  in  Er.  110,  Smith  v.  Williams. 

§  8.  So  it  has  been  held  that  captors  may  insure  their  prizes  8  T.  R.  154, 
before  condemned :  as  where  a  prize  was  taken  and  insured  ^^^^i^' 
by  the  captors  and  though  adiudged  no  prize  afterward  :  MinhaU  84. 
there  is  no  return  of  premium,  there  being  an  insurable  in- 
terest in  such  a  prize.     So  it  has  been  decided  that  con* 
signees,  prize  agents,  &x:.  may  insure,  for  they  have  the 
captured  property  in  trust  for  those  concerned. 

§  9.  So  in  this  case  it  was  decided  that  the  agent  of  prizes  ^'^'  !^'^^^' 
taken  and  going  to  England,  might  insure,  though  he  had  HiutJr!— Y. 
not  the  possession.    The  master  may  insure  his  wages,  &c.  Manhail  88. 

§  10.  And  at  common  law  an  insurance  might  have  been  '-3Boi.& 
made  without  any  interest,  and  so  now  in  certain  cases,  not  ijx^k  74S. 
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Ch«  40.    within  the  act  of  19th  Geo.  3.    Where  the  endorser  of  a 

ArU  2.     bill  of  lading  may  insure,  as  where  tke  endoreement  is  onlj 

f    N^pv^i^^    to  bind  the  nel  proceeds  of  the  goods  alter  tbeir  arrival. 

1.  Burr  489.       §  1 1  •  So  in  the  case  of  Godin  r.  London  Assurance  Com* 

—1  w.  Bi.    pany,  it  was  held  that  different  interests  in  the  same  thing 

101,  Godin'a  mi^ht  be  insured  in  different  policies.     See  this  case  more 

Johni.  3.R.    ^^  Targe  in  a  subsequent  article:  one  who  has  given  a  bot- 

38&.  tomry  bond  of  his  ship  bad  an  insurable  interest  in  her. 

1  Manhall        §  13.  So  a  ruuflnabtt  €xp$ctaiion  rf  profit  mm/  be  insured. 

^  aad  111,    As  where  the  plaintiff  had  a  contract  to  sup^  the  British 

Pa^nson      ^^my  in  Ckmada  with  spruce  beer ;  he  had  a  careo  of  mo- 

—Park.  305.  losses  coming  from  the  West  Indies,  and  it  was  hoM  by  the 

court  that  he  bad  an  imurabk  intertti  in  ike  profits  expected 

See  Tappen  to  arise  from  the  molasses,  but  the  insurance  was  not  on 

▼.  Atkiiuoii  profit,  eo  nomine^  but  on  the  skip  and  goods  on  hoards  and  the 

-^  J^nf  *  g»^*»  *'  by  apgreemeiit  are  valued  at  £1000,  being  the  pro- 

R.  893. 303.'  fits  expected  to  arise  on  the  cargo  of  the  above  ship  in  the 

event  of  her  safe  arrival  at  Quebec,  and  in  case  of  loss  the 

insurers  agree  to  pay  the  same  without  any  other  Voucher 

than  the  policy/'    This  was,  in  fact,  a  poficy  on  ship  and 

l^^eis^*     cargo,  and  in  it  a  reasonable  eipectation  of  profit  was  fairly 

'  valued  at  dSIOOO,  necessarily  included  in  the  property  in- 

sured,  if  valued  at  the  port  of  destination*    See  Dumus  v. 

Jones. 

§  1 3.  So  if  the  consignee  of  goods  refuse  to  receive  them, 
9i^^^2i6  ^  thence  the  consignment  devolves  on  a  general  agent,  he 
wW&'aL  '  ^^y  insure  them,  as  agent  of  the  consigner  or  in  his  own 
▼.  Homcas-  right,  if  he  haid  accepted  bills  on  account  of  them.  Profits 
S*ir"oi^^   ^^^  wwtiroifc,  and  follow  the  subject  whence  arising,  3  Johns« 

«  p.  316,         n    II Q 

Abbot  T.Se-  «•"•'•  .       L        .      ..  •       ^ 

bor.  A  supercargo  may  msure  a  gross  sum  he  has  in  lieu  of 

3  T.  R.  406,  commissions.     2  Cain.  R.  367 ;  1  Johns.  R.  616. 
AoielTt^^       §  14.  It  is  laid  down  as  a  principle  in  this  case,  that  ho 

4  DaU.^i,  ^^^  ^^^  have  a  legal  or  eauitable  title  to  a  ship,  if  his  name 
Rnwei'i  T.  *  be  not  in  the  register,  and  so  (says  Marshall)  he  cannot  in- 
Union  Ini.     gure :  but  this  is  by  96  Geo.  III.  which  makes  a  bill  of  sale 

^'  totally  void,  if  the  certificate  of  the  register  be  not  inserted. 

It  is  a  question  if  this  authority  can  apply  here,  as  it  has 
been  decided  in  our  S.  J.  Court  in  Brown  and  al.  t^«  Jurii, 
that  by  tke  act  of  Congress,  the  bill  of  sale  is  not  void,  ex- 
cept as  to  the  duties  and  entry,  or  custom-house  privileges 
only,  if  the  certificate  be  not  inserted  ;  but  the  sale  as  to 
i^Johns.  R.  property^  is  good,  as  at  common  law.  See  Barclay  v.  Cousins^ 
1  Boi.  &  P.    Art.  3«  s.  1 .  «.. 

346,  Ben  T.  §  15.  A  British  agent  residing  in  Holland,  during  hostilities 
Oi^on,A  i>.  between  that  country  and  Great  Britain,  booght  in  Holland 
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goods  ike  produce  of  Holland^  and  shipped  them  for  British   Cu.  •  40 
subftcli.    These  goods  were  insured  by  them  in  England^   Art.  2. 
and  the  insurance  was  holdeo  to  be  legal.    But  afterward,  -_^,-^i- 
ki  an  action  on  this  policy,  It  was,  after  two  arguments  ^  ^^^^  p 
unanimously  decided  this  policy  was  void,  on  this  ground,  i96.-^  T. 
that  it  is  illegal  for  any  Ariiiih  subject  to  trade  with  an  enemy  R.  548  to 
without  the  king's  license;  though  it  did  not  appear  that  the  ^J|f  ^^'  ^' 
goods  were  purchased  of  an  enemy ;  il  only  appeared  they 
were  bought  in  an  enemy^  country ;  and  Chitty's  law  of 
nations  1  to  37.     Insurance  on  profits  by  a  policy  sepatate 
from  that  on  goods,  and  valid,  and  if  only  three-eighths  of 
the  goods  be  kwt,  the  aasorsd  can  recover  only  three*eighths 
of  the  profits. 

But  if  the  fctng  Jtcense  Irode  with  Ae  mumy^  Aen  it  if  tof^/a  Joteu.  Ca 
to  tYunre  t^  As  where  a  certain  trading  with  an  o/ten  enemy  36  l^oomia 
for  spruce  and  goods  to  be  brought  from  the  enemyV  coun-  i'I^l  k"" 
trr  in  his  ships  into  BtHuh  ports,  was  licensed  by  the  Brit'  196,  to?!— 
i$h  king^s  authority.  Held  an  insurance  on  the  enemy's  8  Eaat  S73, 
ship,  as  well  as  on  the  ^oods  and  sprttce,  put  on  board  for  ^^"^^^^ 
the  benefit  of  finlit^  subjects,  was  incidentally  legalized,  {'faft '437. 
and  that  it  was  competent  for  a  British  agent  of  both  par-  —2  Bob  ft 
ties,  in  whose  name  the  insurance  was  efiected,  to  sue  on  the  ^  ^Z^ 

■  *  m  £8l8t  «jSv* 

policy  in  lime  of  war.  _q  East.  35 

§  16.  A  borrowed  money  of  B  to  purchase  a  cargo  to  be  13  Mus.  R. 
sent  from  Boston  to  Albany,  and  pledged  it  to  him  as  coUa-  ^)  ]f^^7' 
teral  security,  but  all  the  papers  were  in  B'a  name,  and  A  5^^ 
bad  none  but  parol  evidence  to  prove  his  right  to  redeem. 
B  got  insurance  in  A's  name  without  disclosing  the  nature  of 
his  interest  to  the  insurers.    B  in  case  of  a  loss  was  to  have 
the  benefit  of  the  policy :  held  that  A^s  right  to  ^deem  was 
an  insurable  interest :  3.  That  B  was  a  competent  witness 
to  prove  A's  interest^  in  an  action  in  A's  name  against  the 
insurers. 

^  17.  A  hired  a  vessel  of  B,  and  engaged  to  have  her  in- 13  MaM.  R. 
sured.     A  has  in  her  an   insurable  interest,  (see  Oliyer  v.  367,  Bwrtlett 
Green)  and  be  need  not  state  his  particular  interest  to  the  ^^^[ 
insurers,  if  not  inquired  of  by  them  what  is  the  nature  of  his 
interest.    And  one  who  has  mortgaged  his  ship  for  the  full  13  Mass.  R. 
value  has  an  insurable  interest.  ^' 

§  18.  The- assured,  how  he  must  assent  to  an  offset,  &c.  2  Caines^  R. 
If  one  insured  be  indebted  to  his  broker  and  gve  him  a  pa- 139. 
licy,  to  adjust,  and  he  adjusts  it,  and  debits  the  underwriter 
the  amount,  and  credits  the  assured,  this  is  no  payment  to 
him  till  he  assents. 

§  19.  /nfere^f  in  a  vtnd  bottomed^  is  insurabk :  As  where  2  Caines'  R. 
one  was  soy  and  A  purchased  her,  not  knowing  she  was  bot-  l3,WiUiains 
tomed  and  insured,  and  in  her  voyage  she  was  sold  under  ^-  ^"^^' 
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Ch.  40 .    the  bottomry,  after  abandonment  for  want  of  funda  to  carr  j 
Art.\S.     on  the  voyage.  Held  the  insurer  liable,  deducting  the  value 
>,_^^  *^-^_,^  of  the  vease^  when  abandoned,  from  the  amount  of  the  in- 
ToniT.         fturance  ;  profits  are  insurable  eo  nomine.  3  Caines'  R«  245« 
Smith.'         In  such  case  a  timely  abandonment  is  proper,  for  whatever 
may  be  the  claim  of  the  insurer  on  profits,  as  aeainst  the  in- 
surer on  cargo,  he  has,  as  between  him  and  the  owner,  a 
right  to  pay  the  first  coet  of  the  goods,  with  all  the  charges 
and  profits  according  to  the  valuation,  and  on  those  terms 
to  insist  on  an  assignment. 
3  Day's  Ca.      §  20.  An  interest  in  the  vessel  and  cargo  ^ves  an  interest 
^*gj         in  the  profits  of  the  voyage  which  may  be  msured. 
ticle»."  *'"     Art.  3.  Enemjf^s  property  cannot  be  tmured,  but  neutraPs 
6  T.  R.  36,    ''^y?  iho^h  bound  to  an  enemy^B  port,  ^c. 
50,  Preston       §  !•  In  this  case  a  policy  was  made  on  an  American  ship 
T'm^^^'^^'"*  and  French  property  ;  the  goods  were  British  manufactures, 
30  3?^^   shipped  March  19, 1793,  but  the  order  was  given  Januarj 
Doa^i.  648,  1793  ;  the  war  begun  after  the  order  was  given,  but  before 
Apthony  t«  the  shipment  was  made,  or  the  policy  was  subscribed.  The 
Fisher.         ^QQp^  hAd,  that  this  policy  wns  void,  for  at  the  time  it  was 
made  the  property  insured  was  enemy^s  property.    But 
qusere  if  this  was  not  by  the  statute.    1  be  profite  of  a  car- 
go employed  in  trade  on  the  coasts  of  Africa  may  be  insured. 
Barclay  v.  Cousine^  3  East  544,  549,  and  Magens'  Essay 
97,  Dalmadv  v.  Motteauz  ;  3  Johns.  Cases  39. 

§  2.  So  if  Great  Britain   be  at  war  with  France,  and  a 
British  subject  sends  goods  to  France,  Ae  */oi/ct/«  ihefnit 
taken  in  the  act.    And  if  another  English  subject  insures 
them  the  policy  is  void,  and  no  action  can  be  maintained  on 
it  by  the  assured,  as  no  trade  between  a  subject  and  an  ene- 
my can  be  legal  as  insured,  except  licensed  by  government. 
1  T^R^iT     ^  ^*  ^"^  ^""^  Mansfield,  in  this  case  said  that  «*  it  is  no 
Gest  r.  Bla-  ^l^^re  laid  down  that  policies  on  neutral  property,  though 
ton.^  bound  to  an  enemy^s  port  are  void ;  and  on  what  ground  can 

si?*R!*ioo   *'''®^^^d>*s  it  must  be  lawful  to  insure  ncu/ra/  property, 
f2  Mauie  i  ^°^  *'  **  lawful  to  carry  itto  an  enemy's  port  not  blockaded ; 
Sel.  R.  337.  the  goods  not  being  contraband*  Drawing  a  bill  during  war 
on  a  subject  of  an  enemy  of  his  country  is  valid.    Law 
Jour.  156,  173,  A.  D.  1822. 
6T  R.23,        ^4^  j^  jijjg  action  the  court  decided,  that  an  alien  enemy 
N^bitt"—    cannot  maintain  an  action  on  a  policy  of  insurance  tn  goods 
1  Marshall    though  shipped  in  London  for  Bayonne  before  the  war,  nor 
36, 37.         CUD  %ig  agent  though  a  creditor  of  the  enemy  insured.  And 
4  East  407,410,  Brandon  v.  Curling;  3  Bos.  &   P,  191 
How  a  license  protects  enemy's  property.  1  Marsh.  87* 
6T.  R.413,      §  5.  Rotch,a  neutal  American,  resided  in  France,  at  war 
R^ch  T,      ^iti^  England,  and  owned  in  France  half  a  ship,  and  insured 
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It  in  England.    And  the  court  held  the  policy  was  good,    Ch.  40. 
und  thatbecoold  recover,  though  the  other  half  was  owned     Art.  4. 
bj  a  Frenchmany  an  alien  enemy  to  England  ;  but  Rotch  re^  -_^,^,-^_ir 
<sided  in  England  when  be  brought  the  action* 

§  6.  And  in  Brandon  v.  J^esbiit^  Lord  Ken jon  satd,  ^  there  3  Burr.  1734. 
was  no  cause  in  which  an  alien  enemy  had  been  allowed  to  ^^^*^ 
maintaio  an  action,  and  that  the  action  Rieordv.  Btitinghamy 
<m  a  iransom  bill,  was  brought  after  the  peace. 

§7*  If  a  debt  have  no  reference  to  the  article  insured,  i  Bot.  a  P. 
and  which  cannot  make  a  lien  upon  it^  it  will  not  give  an  Si^*  Wolf  v. 
imurabU  interest ;  bat  a  debt  which  arises  in  consequence  '^^^c^*^- 
of  the  article  insured,  and  which  would  have  given  a  lien 
upon  ft,  does  give  an  insurable  interest. 

§  8.  The  lender  on  bottomry  and  respondentia  has  an  mm-  Park.  11^— 
rabk  interest  for  the  sums  lent,  atid  the  owner  of  the  ship  or  ^3^*^  ^ 
goods  has  only  such  interest  in  the  surplus  vahie  ab&oe  the  sum  chrStiT.-^ 
lent;  but  the  assured  cannot  recover  unless  there  has  been  t  Bi.  Com. 
an  actual  total  loss  of  the  ship.  1  Maule  &  Selw's.  R.  30, 31.  ^^* 

§  9.  In  this  case  the  court  held,  that  if  a  master  of  a  ship  s  Mais.  R. 
.get  insurance  on  property  on  board  her»  and  has  none  on  ^^  Hoi- 
board  her  but  his  commission  of  seven  and  a  half  per  cent,  ^"p*  "^^^ 
on  the  cargo  homeward,  this  commission  is  insored  on  this  Cowp^^. 
policy ;  the  court  considered  the  insurance  as  attached  to 
anv  real  interest  he  had  on  board.     3  Cain.  357,  Robinson 
V.  New  York  Insurance  Company ;  1  Johns.  R.  616 — Com- 
mission Lost.  I 

$  10.  An  agent  tArho  gets  insurance  for- his  principal,  act-  8  Johns.  R. 
ing  lonafide,  is  not  liable  if  he  do  not  get  the  lowest  terms,  ^v  ^46, 

§  11.    rhere  can  be  no  spes  recuperandi  after  property  ^lYoric^Ins. 
captured  is  finally  condemned  by  the  highest  tribunal  of  the  Co ^i  Bin- 
country  ;  nor  is  it  a  subject  of  abandonment.    A  jury  can-  n«7  47. 
not  find  its  value.    The  assured  may  recover  the  amount 
paid  on  his  bond  given,  to  have  his  captured  cargo  resto- 
red— and  finally  condemned. 

Anv.  4.  Seamen'^s  wages^  ^c. 

All  martiime  nations  hold  out  inducements  to  seamen  to  7  T.  R.  157, 
stand  hy  the  ship ;  hence  no  seaman  or  mate  of  a  vessel  can  XxJltot'!^ 
by  law  insore  his  tsages  becoming  due  injuture^  to  be  secured  ManliaUTdi 
by  preserving  her^  or  any  property  in  the  natute  of  such  wages. 
But  when  he  has  received  his  woages^  and  laid  them  out  in 
goods,  'be  may  irisure  those  goock ;  so  the  master  may  in- 
siire  his  goods  or  bis  part  of  the  ship }  the  principle  extends 
only  to  wages  that  will  be  lost  if  the  ship  be  lost,  and  to  in- 
duce the  seamen  to  save  the  ship  in  order  to  savie  their  wa- 
ges, the  law,  by  forbidding  them  to.  insure  them,  obliges 
ttiem  to  risk  their  wages  witn  tbe^Mp,  and  hpldsout  an  in- 
duceaeilt  to  save  the  ship  in  order  to  save  their  wegts ;  ner 

vou  II.  12 
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caD  the  mHot  ncovt r  tbe  ?aloe  of  tucb  thing  in  an  actioa 
Bgauwl  hit  agent  for  negligance  in  not  procuring  such  in^ 
aurance* 

AnT.  6.  Diffewmi  Mr^oiu  mnf  inture  Uu  iam$  property^ 
§aek  hnmg  m  qu&lijtii  imier€9t  in  iU 
1  Bm,  4(a,      Aa  whara  A,  a  merchant  at  St  Petertburgh,  wrote  to  B, 
l^^A      his  correspondent  in  Londoov  to  whom  be  owed  monej,.  and 
•wattos  Co!   informed  him  that  he  had  ahipped  goods  for  London^  con- 
aigned  to  him,  and  would  send  aim  a  hill  of  lading,  and  de- 
sired him  to  insure  them,  which  B  did  accordingrr,  and  A 
having  shipped  the  gooda,  did  not  send  this  bill  to  B,  hut  en* 
dorsed  it  for  a  Taluaoie  consideration  to  C,  at  Moscow,  who 
sent  it  to  D,  his  correspondent  in  London,  with  directions 
to  insure,  which  ha  also  did»  and  apprised  the  underwritera 
of  the  former  insurances  made  on  the  name  gooda  bj  B. 
The  court  decided  that  each  had  an  mmrofr/t  interest. 
1  Jobas.  R.        The  assured,  whose  vesael  was  valued  at  $9000  on  bis 
^^  second  policy  on  her,  hia  firat  inanranco  on  her  $3000,  was 

allowed  to  prove  her  worth. $5000. 
Ld.  Ifftns.         AaT.  6«  M  poficy  made  agatmt  our  Umi  i$  wnJL  tecuf  as  to 

^•>A>n  6  K  As  the  contract  of  insurance  is  only  to  secure  «/air 

?othfor~V&.  inJkmmig^  and  must  be  enforced  by  the  hms  of  iht  Imd  ;  ii  i$ 

^^  ^jSTdL  *^  whenever  made  to  insure  a  shipV  passage,  the  trana- 

SoMiftlk     px^^^^  ^f  goods,  or  other  tranaaction  contrary  to  those 

lawa*    If  either  be  prohibited  by  our  statutes  or  eootmon  loia, 

the  Uxm  ef  paiians^  or  a  frealy,  to  which  awr  country  is  a 

parlyt  the  assured  cannot  recover  in  oar  courta  \  they  ne\er 

will  suffer  him  lo  uae  theae  laws  to  enforce  a  contract  made 

10  indemnify  him  in  any  affair  undertahen  in  t tafailion  of 

those  laws. 

§  3*  It  ia  a  general  rule,  that  no  inaurance  can  be  made  on 
nny  goods  intended  to  be  imported  or  exported  contrary  to 
thoae  laws,  and  the  underwriter  mav  avail  himself  of  this 
objection,  though  he  knew  the  trade  to  be  illegal  in  thia 
aespect*  Foreign  laws  will  be  considered  in  the  next  article. 
8  T.  R.  sea  1 8^  The  Anutkan  ship  Omftitraey  in  the  years  1 796  and 
^AnLiMi!  '^^^*  aailed  with  a  cargo  from  London  to  Bombag^  there  she 
^*  ^FpM  l^^l^  ^  cargo  of  cotton  for  Conlofi  f  there  this  cai^  was  sold, 
and  with  the  proceeds,  fcc*  a  cargo  was  bought  for  Hmm* 
hi^K  On  her  passage  she  was  captured,  carried  into  NantM^ 
and  condemned  for  having  violated  aome  Fttnck  ardinanee. 
There  was  one  policy  eflSM:ted,  for  LeflSngwell  and  another, 
on  her  corgo  ai  and  from  Canton  to  Hamburgh^  and  m^other 
on  the  ihipy  and  the. court  said,  that  the  policy  on  the  sk^ 
waa  voidy  becauae  the  voyage  from  Bomhojf  to  Canton  was  m 
sMs^ienf/'oiir  Iria^  wiih  £%/and|  and  aa  the  poUcy  wa^ 
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the  ship  ai  rnndfrom  GmlM,  it  embraced  pmri  of  that  illeg»l 
foyage,  viz.  while  the  ship  was  unlading  her  co$km  ai  Cm- 
ion,  and  when  a  pc4icy  for  an  eniirt  risk  is  void  for  part  it  ia 
void  for  the  whole ;  but  this  rale  baa  its  exceptions  b  aone 
cases*  8  T  R  31 

§  4.  The  same  principle  was  eatablisbed  in  tbc  case  of  wa'fon  v.  * 
Wilton  V.  JUarryai*  Manyat. 

§  5.  But  in  Bird  and  Anpkien  the  court  held  that  the . 
plaintiff  might  recover  on  the  other  policy  on  the  cartcOf  as 
the  verdict  found  tiie  voyage  from  (Janton  to  Hamburgh  to 
be  m  -nparait  and  distinct  voj/age^  and  that  the  court  could 
not  inquire  with  what  monies  or  funds  her  said  cargo  was 
purchased  at  Canton,  whether  with  the  proceeda  or  not  of 
cottoji,  illegally  exported  from  Bombay,  which  would  lead 
to  an  endless  inquiry,  tie. ;  that  to  make  the  insurance  ille- 
gal, the  illegality  must  exist  during  the  voyage  insured.  It 
was  said  by  Lawrence,  J«,  ^  we  cannot  inquire  into  the 
means  by  which  the  merchant  gains  the  money,  that  is  af- 
terwards  laid  out  in  the -purchase  of  goods.^  Nor  is  it  an 
objection  to  this  policy,  that  the  ship  was  liable  to  be  seized 
for  the  violation  of  the  law  in  nformor  voyage.  If  she  had, 
in  fact,  been  seised  for  this  cause,  during  the  voyage  insu- 
red, the  underwriters  would  not  have  been  liAble,  ^  that  is, 
not  a  risk  within  the  policy.^  Nor  does  the  condemno(teii 
in  France  prove  the  ship  was  not  jf meriron ;  for  that  wan 
for  the  violation  of  Frgndi  ardinaneu  only,  and  so  the  case 
of  Potter  V.  BtU  is  in  point ;  in  which  it  was  decided,  that 
a  Danish  ship  did  not  lose  her  neutrality,  because  she  was 
condemned  on  a  Frendi  •ordinanee^  aa  having  been  naviga- 
ted contrary  to  it. 

And  Lord  Kenton  said,  he  adhered  to  the  opinion  in  that  8  T.  R.  434, 
case,  ^'  in  which  it  was  established  as  a  proposition,  that  FoUaM  v. 
tile  couru  of  admiralty  are  to  proceed  on  the  known  ju$  ^^ 
f snliMifi,  or  on  the  treaties  between  the  particular  states, 
that  such  treaties  do  not  alter  the  jus  gonhum  with  respect 
to  the  rest  of  the  world ;  but  as  between  the  particular 
states,  they  are  considered  aa  ingrafted  on  the  jus geniium : 
and  that  one  state  has  no  authority,  by  any  ordinance  of  its 
own,  to  vary  the  general  law  of  nations  as  to  other  states. 
But  the  ground  of  the  sentence  of  the  French  court  of  admi* 
ralty  in  this  case,  is  the  not  conbrming  to  a  French  ordi- 
nance in  a  matter  which  is  neither  required  by  the  law  of 
nations^  or  by  the  treaty  between  /Vance  and  Jlmeriea  ;  and 
it  is  found  by  the  verdict^  that  all  the  requisites  of  that 
treaty  were  complied  with.^ 

In  this  case  it  will  be  observed,  that  a  British  court  de- 
cided tbat  an  ^meriesn  vessel  had  not  violated  a  treaty  txs 


92  ASSUMPSIT. 

Ch«  40^    which  Anurka  was  a  partj ;  also,  on  what  ground  a  Prtixch 

Art.  6.     smimct  went — the  validity  of  a  Fnndi  ordinance,  as  to  fo* 

-^^ij-^-  retjpierj^-4ind  a  Br%ti$h  jurjr  found  a  compliance  with  a 

treaty  between  France  and  Anuriau 
I>oiigl.253.        §  6.  So  in  this  action  it  was  decided,  that  an  insurance  on 
flStol^*'     a  voyage  expressly  prohibited  by  the  law  of  Eneland  is 
void  in  England ;  as  a  voyage  from  London  to  Jvew  York 
in  the  year  1779,  prohibitckf  bv  a  British  statute;  New 
York  being  then  in  possession  of  the  British  troops. 
Mandhall  67,      §  7«  So  if  an  embarso  be  laid,  and  a  vessel  insured  and 
vJmS^u!  **''  *^  violation  of  it,  ihe  assured  cannot  recover.    So  insu* 
out  V.  Mt^  ranee  on  provisions  sent  in  a  vessel  of  a  neutral  to  a  British 
•on,  and  1     colony,  while  in  an  enenn/^s  hands  is  void  ;  for  while  he 
^^  907,  holds  the  place  it  is  his  to  all  the  purposes  of  commerce,  and 
Pe^^s  N.  P.  ^^^  >^  >^  trading  with  an  enemy ;  or  insuring  a  ttdject^  not  a 
211.  neutraPs  property,  to  an  enenn/^s  port.    When  a  rislc  com* 

mences :  See  3  Cain.  Er.  158, 179 ;  1  Bin.  694 ;  1  Cain.  75  : 
When  ended,  Skin.  343;  3  Stra.  IMS,  1344;  9  Atk.  359. 
Unlawful  to  trade  with  an  enemy -in  any  form,  therefore, 
those  in  a  cartel  ship  must  not  trade  in  a  single  article  with 
the  enemy.  Case  of  the  Venus,  4  Rob.  R.  357 ;  Chitty's  Law 
of  Nations  10,  1 1  ;  being  solely  for  the  purpose  of  exchang- 
ing prisoners  of  war.  §o  it  is  illegal  for  an  alltf  to  carry  on 
commerce  with  an  enemy.  4  Rol.  R.  351,  Nayade's  case  ; 
and  6  Rob.  R.  405,  case  of  the  JVep/untis.  I'bere  cannot  be 
^*'  a  war  for  arms  and  a  peace  for  commerce."  Chitty's  Law 
of  Nations  3.  And  the  law  of  war  makes  it  the  duty  of  every 
subject  to  attack  the  enemy,  and  seize  his  property »  though 
by  custom  this  is  restrained  to  those  individuals  only,  com- 
missioned by  their  government  for  the  purpose.  Id.  And  if 
several  nations  are  engaged  in  a  war  on  one  side,  one  of  them 
alone  cannot  license  a  trade  with  the  enemy.  Id.  13.  Nor 
can  a  trade  with  an  enemy  be  carried  on  directly  or  indi* 
rectly,  aa  through  a  neutral  port  without  a  license.  1 3,  4 
Rob.  R.  79,  84,  case  of  the  Jonge  Pieter,  and  Potts  v.  Bell ; 
by  water  or  by  land.  Rol.  Abr.  1 73 ;  3  Rob.  R.  1 33 ;  Skin- 
ner 638.  But  there  are  exceptions  to  the  general  rule ;  as 
where  goods  are  shipped^  and  vessel  sails  before  the  war  is 
declared.  5  Rob.  R.  351,  Abby's  case,  September,  1795  ;  1 
Rob.  R.  198,  Hoop^s  case.  And  so  an  honest  hma  fide 
withdrawing  fiiifds  from  an  enemy's  country.  4  Rob.  R.  334 ; 
5  Rob.  R.  91, 141.  But  in  such  cases  it  is  best,  if  it  can  be, 
to  get  a  license;  141  ;  Chitty's  Law  of  Nations,  33,  &c. 
Lace  excepted,  though  only  ordered  before  the  war,  nnder 
special  circumstances,  and  probably  no  opportunity  to  coun* 
termand  the  order;  34,35.  (11  East  368.)  So  bills  drawn 
by  prisoners  of  war  in  an  enemy's  country  may  be  good.  35, 
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4  Rob.  R.  195  ;  Campb*  86.   So  the  case  may  be  Excepted  Ch.  40, 
where  there  are  real  difficulties  in  the  way  in  geiting  a  ArU  6. 
Ucerme.  v^^v^^ 

Cowtfoiband^  as  affecting  other  goods.    A  policy  on  com*  |  cainet'  R 
missions  on  lawful  eoods,  and  a  warranty  against  contraband  492. 
is  not  broken  by  other  goods  being  shipped  on  board  which 
are  coi^aband^  though  tne  assured  be  master  and  consignee 
of  the  illicit  articles;  and  put  on  board  without  the  insur-* 
er's  knowledge. 

§8.  Omfrabandofwat.    When  two  nations  are  »t  war^  J^J^fJ^i* 
an  exact  impartiaKty  between  them  ought  to  be  observed  by  ^  ^  **  * 
a  third  and  neatral  nation.  It  is  her  duty  to  afford  no  assist- 1  Aoton^s  B. 
ance  to  the  one  to  the  prejudice  of  the  other.    Some  arti-^^9 128.^— 
cles  are  of  use  only  in  ttar,  these  are  insirammti  af  xDar^  Law  of*Na- 
as  arms,  ammunition,  and  other  warlike  stores,    such  as  uodb,  ii9.— 
serve  only  the  uses  of  pleamre,  and  in  common  lift^  are  of  no  Vattei  B.  3. 
use  in  war,  and  some  arCRles  are  useful  both  in  peace  and  ^*  ^«  '*  ^^^> 
vor ;  such  as  provisions,  money,  horses,  ships,  naVal  stores, 
&c.    The  first,  when  sent  to  a  party  at  war  have  ever  been 
deemed  contraband  by  all  nations,  and  by  the  law  of  nations 
are  subject  to  capture  and  confiscation  in  whatever  vessel  .    ,  . 

found ;  by  this  law  provisions  cannot  be  carried  to  a  place 
besieged  or  blockaded ;   the  catalogue  of  contraband  has        • 
often  varied.     1  Rob.  R.  189. 

§  9.  By  an  ordinance  passed  December  4,   1781,  Con-  ActofCwi- 
gress  declared  the  following  articles  contraband  ofwar^  viz.  f5|*/L.**^' 
cannons,  mortars^  fire*arms,  pistols^  bombs,  granadoes*  bul-<  Park.277.    « 
lets,  balls,  fusees,flints,  matches,  poxvder,  saltpetre,  sulphur^ 
carcasses,  pikes,  swords,  belts,  pouches,  cartoucb  boxes^ 
saddles  and  bridles,  in  any  quantity  beyond  what  may  hm 
necessary  for  the  ship^s  provisions,'^  &lc.  By  the  law  of  na-*  Vattei  B. 
tions  according  to  Vattei,  &c.  horses  and  their  furniture,  and  ^*|^  ^^1^3^ 
materials  for  building  and  equipping'  ships,  are  generally"*    ^'* 
viewed  as  cofi<raian({.  It  is  not  intended  here  to  inquire  what 
articles  are  contraband  by  the  law  of  nations,  Or  by  partic* 
ular  treaties,  or  what  are  properly  besieged  or  blockaded 
places,  but  only  to  inquire  what  eflect  a  policy  has  on  these 
articles; 

§  10.  It  France  and  England  be  at  war,  and  a  Swede  being 
neutral^  send  these  articles  to  France,  and  another  Szoede  in- 
sure thim^  can  an  action,  if  they  be  captured  or  lost,  be  sup- 
ported on  this  policy  in  Sweden,  the  underwriter  knowing 
thev  are  contraband  f  (for  if  he  be  not  informed  of  this,  the 
policy  must  be  void.)  This  question  does  not  appear  to 
nave  been  formally  decided.  But  general  principles  are 
against  the  action,  for  this  law  of  nations,  as  to  amtrdbaniy 
is  ipart  of  the  law  of  Sweden,  and  is  binding  on  every  Swede. 
It  is  against  this  law  for  him  to  transport  these  articles  to 
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Ca.  4(X    oae  of  ibe  parties  at  war,  and  bis  policy  U  to  tndemiiify  bin 

ArL  6.     in  an  unlawful  voyage,  and  a  Swedish  coart  cannot  allow 

him  to  recover,  without  allowing  him  to  secure  bimflclf  in 

the  violation  of  that  national  law  which  is  binding  on  hini| 

and  to  which  bis  couutry  is  a  party.    It  is  very  different 

when  trade  is  illegal  by  munieipallavr. 

§11*  In  this  case  it  waa  held,  that  a  cuiiom-hmtie  <^jt^ 

9Wni.9B7,   iii^  Q^  pjgii^  ^^  ^l2^  goods  as  cofKraiofid^  nnless  they  be 

Reynolds landed  or  offered  for  aale ;  tbe  mere  bringing  the  ship  into 

I  Rob.  R.      port  gives  no  right  to  seice  the  goods,  for  till  landed  or  ofler-> 

a^!ob  R.      ^  for  sale  there  is  no  evidence  they  are  not  immediately  to 

^  be  c&ried  to  some  other  place.  What  goods  are  contraband 

or  nott  see  Chitty'a  Law.of  Nations,  1 19»  136.    Provisiona 

strictly  contraband  by  ancient  law;  ^a  more  mitigated 

practice  has  prevailed  in  latter  times  of  holding  such  cargoes 

aubject  only  to  a  rij|ht  preemption  ;^  S  Rob.  R.  189 ;  that 

'  Is,  provisions  in  their  rude  state,  as  wheat,  not  bread ;  see 

tbe  diatinciion  between  a  ctvt7  and  mt/tfary  ase.     1  Rob.  R. 

189 ;  4  Rob.  R.  33 ;  6  Rob.  R.  97 ;  6  Rob.  R.  94,  196.  Pat 

oieh  deemed  contraband.    9  Cranch.  243.    So  provisions, 

1  Wh.  R.  389 ;  9  Wb.  R.  1 19. 

Md^The        5  12.  Fitreign  Lama.  It  has  long  been  a  question  in  France 

cnM«f  LeT-  and  some  other  countries,  if  voyages  in  violation  of  the  laws 

•r  ▼.  Fletch-  of  foreign  countries  can  be  lawfully  insured.     But  the  Eng* 

ZbSSlf^  lish  law,  which  we  have  adopted,  ia  clear  on  this  point.    It 

is  a  settled  principle  in  thia,  that  such  voyages  may  be  in- 

aured,  for  this  law  paya  no  regard  to  the  revenue  laws  of 

other  coontriea.    And  a  clause  in  the  19th  Geo.  li.  was  no 

doubt  intended  to  enable  Britiih  subjects  to  export  and  in- 

snre  bnllion  from  Spaniih  and  Portugueee  doasinions  against 

tbe  laws  of  &Nitn  and  Portugal. 

6  13.  In  the  Manehae  caae  Lord  Manafield  said,  ^  if  the 

defendant  bad,  with  full  knowledge  that  it  was  a  smngfling 

trade  with  Spain,  made  the  insurance,  then   it  might  be  a 

fair  contract  between  the  parties.    The  real  question  in 

this  caae  was,  if  there  had  been  a  dtoiation. 

SVera  176.      §  14.  But  it  has  been  holden  that  when  a  abip  is  seised 

64.^PiiAr"  for  navigating  contrary  to  the  law  of  another  country^  orfornoi 

9o!«-See8**  P^^  cttWcmw,  the  underwriters  shall  not  he  liable ;  because 

Vrad  T.         the  assured  is  guilty  of  a  gross  fraud,  &c. ;  hot  if  without 

irt°i7!lr"     ^^^  knowledge  this  be  done  by  tbe  master,  tbe  underwriter 

4|Oft]]M4l9  °^^7  ^  liable,  not  for  a  losa  by  detention  but  by  barratry^  to 

1  Johns  Ca.  which  such  conduct  amounts. 

g*r*>*'  ▼•        Insurance  against  risk  from  illicit  trade  is  valid ;  but  void, 
8  T.  m.  846    *^  intended  to  protect  a  trade  proliibited  by  our  laws. 
waioQ  ▼.  '       A  lawful  voyage  what^  ^e» — In  this  case  it  was  held  that 
Manyat.       under  the  British  treaty  of  1 794,  trade  might  be  carried  on 
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from  the  United  States  to  the  British  ■ettleiMiiU  in  the  Eas^t     Ch.  40. 
Indies,  circuiiously  by  the  way  of  Europe ;  that  one  Collet,  a     Art.  6. 
BriiiBk  subjeei<t  naturalized  and  demicihd  in  Pennsylvania  in    v^^^vi^^ 
Aeyeat  1784,  was  still  in  1798  a  British  subject,  owing  al- 
legiance to  the  king,  and  punishable  bjr  him  for  crimes. 
But  that,  also.  Collet  was  an  Americon  citizen  for  the  purposes 
ofeommeree^  and  entitled  to  all  the  advaniages  of  an  Ameri- 
can under  the  treaty ;  thai  hb  going  to  England  Tor  a  tempo- 
rary  purpose  did  not  deprive  him  of  those  advantages ;  and 
that  such  a  voyage  carried  on  by  him  from  America  was 
lawful. 

§  15.  And  in  Diclcenson's  case,  about  1799,  it  was  held, 
be  a  BriHsh  stijeet^  nalaralized  and  residing  in  the  United 
States,  might,  as  an  American,  lawfully  trade  with  the 
French,  or  other  enemies  of  England. 

§  16.  But  if  a  voyage  be  unlawful  it  cannot  be  insured ; 
so  if  the  beginning  of  an  integreU  vovage  be  unlawful,  and 
the  latter  port  lawful,  and  insurance  be  made  on  that  part^ 
still  it  is  void.  See  art.  5.  8 ;  and  if  a  voyage  be  legal  when 
insured,  and  then  be  made  illegal  by  the  assured's  govern- 
ment^  his  policy  is  dissolved.  10  East,  336,554 ;  8.  D&E*. 
969;  Abbott  on  Ship.  (3d  ed.)  406,  407,  408;  3  Bos.  &  P. 
991 :  So  dissolved  by  the  blockade  of  the  destined  port, 
4  Dall.  455;  3  Johns.  R.  336;  1  Yalin,  659;  1  East  396; 
Roccus  note,  47. 

§  17.  This  was  assumpsit  on  a  note  to  deliver  nme  four  6  MmkR. 
foot  slaves^  4^c.  made  at  Rio  Pongos  in  ^rtca  ;  this  note  was  ^Su^'c*'" 
there  valid,  and  was  given  January  29,  1802;  held  it  might  J^^-^**^ 
be  enforced  in  this  state,  though  not  valid  by  our  laws ;  and 
generally,  contracts  valid  by  foreign  Ums^  made  in  foreign 
countries,  though  not  so  here,  or  prohibited  to  our  citizens,  , 

may  be  enforced  here  except  the  state  or  citiaens  may  be 
injured  by  giving  the  contract  a  l^al  effect  here;  or  the 
enforcing  it  in  our  Courts  would  exhibit  to  oar  citizens  an 
example  pernicious  and  de testa ble«--Court  not  unanimous. 

§  18.  The  letters  of  a  deceased  agent  at  Rio  Pongos  were 
received  as  evidence  of  a  demand  made  there  on  the  debtor 
of  his  principal. 

§  19*  Insurance  on  specifiic  articles  in  the  outward  vov«  I2]kfan.  R. 
age,  valued  in  the  policy,  may  legally,  by  a  memorandum^  be  ^  Haren 
made  to  attach  on  the  proceeds  of  those  articled  vested  in  a  ^*  v.Graj. 
return  cargo ;  but  it  must  clearly  appear  that  the  return  car* 
go  was  intended  as  a  substitute  to  the  outward  cargo^  and 
such  as  to  be  fairly  considered  as  the  proceeds  thereof. 
Having  a  British  license  on  board,  a  vessel  bound  to  a  nen-  19  Msm.  R. 
tral  port,  is.no  cause  to  avoid  the  policy  on  the  voyage,  as  ^^^^^* 

BUJn. 
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Art.  6. 


iSCranch 
186  to  239, 
Church  ▼• 
Hubbart. 


to  an  enemy's  lioense  contra.     1 5  Johns.  R«  3&3 ;  Peten.  R. 
SIO;.  18  Johns.  R.  87. 

§  20.  Foreign  Um  how  prvotJU  Illicit  trade. — ^Thie  was  an 
action  on  two  policies ;  in  one  of  which  it  was  insisted,  ^  the 
insurers  are  not  liable  for'  seizure  by  the  Pwrtuguent  for  it 
licit  trade.^^  In  the  other,  ^  N  B  the  insurers,  da  not  take 
the  risk  of  illicit  trade  with  the  Portug^useJ^^  It  was  agreed 
the  words  in  both  meant  the  same;  the  vessel,  the  Aurora^ 
was  seised  and  condemned  in  Para^  in  Brazil^  for  illicit 
trade;  rather  for  attempting  it^  hovering  on  the  coasts,  &c. 
in  conformity  to  two  edicts  of  Portugal,  on  which  the  judg- 
ment at  Para  was  grounded ;  these  were  produced  by  the 
defendants,  the  underwriters,  in  the  Circuit  Court,  in  Boston, 
and  admitted  in  evidence ;  and  therein  judgment  for  them ; 
an  exception  was  taken  by  the  plaintiff,  that  they  were  not 
legally  auikentieaied.  The  edicts  of  the  crown  were  certified 
hv  the  American  consul  at  lAihonf  lo  be  copies  from  the  ori- 
ginal laws  of  the  realm,  under  his  official  seal,  and  true 
translations ;  held  in  the  Supreme  Court  insufficient ;  and  the 
court  said,ybreiig»  laws  ^v^  facte  to  be  proved,  as  other  facts 
are,  to  exist,  before  they  can  be  received  in  a  court  of  jus- 
Uce ;  on  the  principle  of  the  best  evidence,  &c.  that,-  ^^  in 
this  case  the  edicts  produced  are  not  verified  by  oath.  The 
consul  has  not  sworn ;  he.  has  only  certified  that  they  are 
truly  copied  from  the  originals.  It  is,  said  the  court,  no  part 
of  a  consuPs  duty  to  authenticate  foreign  laws ;  he  is  not 
the  keeper  of  them ;  hence  his  certificate  is  not  the  best  evi- 
dence. He  might  have  attested  the  copies  on  oath.  The 
judgment  at  Para  was  certified  under  the  private  seal  by 
Dgwio  de  Almeida  de  Mello  de  Castro^  styling  himself  Secre* 
tary  of  State  for  Foreign  Affairs,  and  the  consul  certified  the 
English  copies  were  trae  translations,  &c.  The  Court  fur- 
ther said,  ybre^  judgments  are  authenticated,  1.  by  an  ex- 
emplifiation  under  the  great  seal,  (that  of  the  nation  or 
sovereignty :)  3.  By  a  copy  proved  to  be  a  true  one :  3.  6v 
the  certificate  of  an  officer  authorized  by  law,  which  certifi- 
cate itself  must  be  properly  authenticated.  These  are  the 
usual  and  proper,  if  not  the  only  mode.  If  all  beyond  the 
party's  reach,  inferior  testimony  will  be  received  ;  the  certi- 
ficate obtained  is  not  a  substitute  for  either  of  these.  Bat 
if  ^' the  decrees  of  the  colonies  are  transmitted  to  the  seat  of 
government,  and  registered  in  the  department  of  state,  a  cer- 
tificate of  that  fact  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  would  be  sufficient 
prima  facie  evidence  of  the  verity  of  what  was  so  certifif'-d.'' 
^^  Interpreters  are  always  sworn,  and  the  translation  of  a 
,  consul,  not  on  oath,  ban  have  no  greater  validity  than  that  of 
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any  other  respectable  man.^'  Judgiaenl  reversed,  with  costs,    Ca.  40« 
and  the  cause  remained  to  be  again  tried  in  the  Circuit     ArUl. 
Court,  wUb  instructions  not  to  admit  the  copies  of  the  edicts    \_^t^^-^u' 
of  Poriugaly  and  the  sentence  in  the  proceedings  mentioned, 
to  go  to  tbe^  jury,  unless  authenticated  according  to  law.    It 
wag  urged  by  the  plaintiff  in  this  case,  that  there  should 
have  been  aoiually  illicit  trade  to  exempt  the  underwriters, 

•  but  the  court  thought  aUempts  were  suflBcient.  It  was  ad- 
mitted in  the  arguments  that  copies  of  admiralfjf  proceed- 
ings are  not  subject  to  the  above  strictness,  as  to  them  all 

•  the  world  i9 party,  9nd  therefore  in  <7b/fro<  v.  Seaman,  it  was  icranch  i. 
held  that  statutes,  &c.  affecting  the  law  ofnatwnsj  as  neutral  --3  Johm. 
rights^  &c«  may  be  proved  by  less  isvidence  than  mere  muni-  ?JJ,^^'  ^^ 
eqHit  statutes^  operating  only  internally,  are  proved.    Insur- 
ance from  Boston  to  the  port  of  dischs^rge  in  Europe;  me* 
moraundum  annexed  that  ^<  no  exceptions  were  to  be  taken 

-on  account  of  poru^  interdicted  by  the  laws  of  the  United 
States ;  in  assumpsit  on  the  premium,  note  the  assured  was 
allowed  to  prove  the  voyage  was  intended  and  made  to  such 
a  potrt.  Held,  -the  note  was  void,  being  the  consideration  of 
.an  illegal  contract.  15  Ma^s.  R.  35,  d9i  Russell  v.  Degrand. 
Art.  7.  AbandinmenU  '  The.  object  of  abandoning  is  to  put 
the  underwriter  in.  the  place  of  the  assured,  to  save  such 

:  part  of  the  insured -property  as  he  can,,  and  to  obtain  any 
compensation  for  la  wrongful  capture,  detention  or  other 
oausej  as  the  assured  may  have  been  entitled  to ;  and  abo 
to  entitle,  hint  to  indemnity  for  a  total  loss ;  hence  it  is  clear, 
when  there  is  nothing  saved  or  to  be  obtained,  but  there  is,  i  D.  fcE. 
in  factf  a  total  loss  or  destruction  of  the  thing  insured,  there  ^^*  J<^n 
is  no  need  of  an  abandonnunt.    So,  it  is  settled,  the  assured  ^^J^^ 
Aeirer  need  to  abandon  unless  he  chooses  tods  it.  The  main  Borrsas^ 
question  on  this  bead,'is4  when  has  the  assured  a  rtgA(  to  aban^  Park.  92, 
dan  someiking  to  be  Hfoed,  so  as  to  sue  for  and  recover,  as  for  ^^ j^  \^ 
a  iotoi^loss*    To. do  this,  he  must  first  abandon,  and  by  the       ' 
English  and  eur  law,  in  a  reasonable  time;  and  when  the  lo  Mod. 77, 
assured  abandoiDS,  he  must  abandon  all,  he  cannot  do  so  eOjAuittei^ 

'  with  a  part,  and  retain  a  part.    It  is  stated  he  has  power  lo  ^*J^*^" 
abandon  in  five  cases;  (no  abandonment  is  necessary  where  j^hMTR. 
a  total  loss  may  be  presumed.)   -6  Cranch  268,  the  agent  406-^Park. 

•  wko  makes  assurance  can  abandon  without  a  formal  power  l^^  }^j 
of  attorney.  Jg^» 

§  2.  First,  if  the  thing  iosured  be  wholly  lost ;  second,  if  i9i.      ' 
tbe  damage  exceed  half  the  value  of  the  thing;  third,  if  the  Stra.1065, 
voyage  be  lost ;  fourth,  if  the  voyage  be  so  far  lost  or  inter-  g^J' 
>  rupted  as  not  tobe  worth  pursuing^  or  not  worth  the  freight ;  somei  t* 
as  if  the  ship  be  arrested,  or  an  embargo  be  laid  by  a  prince  Rpg^nt  <l«- 
not  an  enemy,  &c.  .  "^'^^^^  P^^ 
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Ch.  40.        §  3.  And  fifth,  if  Turther  expenses  be  necessary,  and  the 
Art.  7.     underwriter  will  not  engage,  in  all  events,  to  pay  them.  Some 
.  >^p^/i^^   such  loss  must  exist  at  the  time  of  the  offer  to  abandon, 
or  of  the  suit  brought,  and  the  right  to  abandon  then  exists. 
§  4*  There  must  be  a  right  of  action  to  recover  for  a  total 
loss,  when  the  action  is  brought;  for  if  the  thing  be  then 
safe  or  recovered,  there  is  no  cause  to  claim,  as  for  a  total 
loss ;  it  is  not  enough  there  was  once  such  a  loss ;  as  when 
a  ship  is  captured  and  immediately  esccpes,  or  is  recovered  or 
ransomed,  or  escapes  in  a  day  or  two ;  for  on  the  evidence 
of  the  safety  of  the  thing,  or  of  the  recovery,  the  right  to 
abandon  ceases. 
Doug;1.93l,        §  5.  Several  cases.     A  ship  and  goods  were  insured  for  a 
Fischer       ^^J^S^  \  ^^e  was  captured  and  recaptured,  and  after  the  re- 
capture,  the  captain  acting  fairly,  for  the  benefit  of  his  em- 
ployers, sold  the  ship  and  goods,  and  there  put  an  end  to 
the  voyage.     In  this  case  it  was  held,  that  the  assured  might 
abandon  and  recover  as  for  a  total  loss;  reasonable  time, 
Park.  73, 74,  &c.,  how  decided,  6  Cranch  338. 

S^Barr  683        ^  ^*  Generally  there  is  a  ioss  and  a  right  to  abandon  on 

— Poi4i.       ^  capture,  but  not  always;  and  so  on  an  arrest  or  embargo. 

231.  §  7.  The  English  privateer  Salamander  was  insured  for 

Park.  83,84,  three  months,  aad  in  that  time  was  taken  by  the  Fretoch  and 

K?ng.-^  1       carried  into  Lisbon,  a  neutral  port,  and  her  cruise  defeated ; 

Wiis'lOi.^  she  was  with  the  enemy  three  days,  and  then  retaken  and 

4Daliaa,       ]{ept  by  the  recaptors  eight  days  before  she  was  carried  into 

^  ^  ^'       Lisbon,  where  she  remained  when  the  action  was  brought  for 

the  benefit  of  (he  concerned.    There  had  been  a  decree 

there,  that  the  ship  should  be  restored  to  the  ownera,  paying 

one-third  salvage. 

§  8.  Lee,  C.  J.  and  the  whole  court  held  it  was  a  total 

loss,  and  a  special  verdict  found  no  abandonment.     In  thia 

case,  when  the  action  was  brought,  the  thing  insared  was  in 

a  neutral  port,  and  was  to  be  bad  by  the  owner  or  under- 

Fark  86.        writer  paying  salvage  one-third  of  the  value. 

§  9.  So,  if  a  British  ship  be  taken  and  carried  into  an  ene- 
my's port,  and  there  detained  eight  days,  and  then  is  cut  out 
and  brought  away  by  British  seamen ;  still  there  is,  as  to 
the  assured  and  underwriter,  a  total  loss. 
Hai^^'  §  ^^*  '^^  ^'^'P  injured  be  taken  and  retaken,  and  no  one 

3  Atk.'l96.  appears  to  give  security,  and  she  is  condemned  and  sold  rn 
— SManball  ^  distant  country,  the  moiety  paid  the  recaptors,  and  the 
*^  moiely  remains  with  the  officers  of  the  court,  the  insured 

may  rec6ver  as  for  a  total  loss',  offering  to  relinquish  the 
salvage  to  the  underwriter.    The  manner  of  an  agent's  aban- 
Hamilton  t.  doning,  6  Cranch  268* 

Maudes.*-         ^  | },  The  ship  Libby,  insured  from  Virginia  to  London, 
was  captured ;  seven  out  of  nine  hands^  taken  out,  and  a  prize 
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master  was  put  on  board.    Seventeen  days  after,  she  was  re-     Ch.  40. 
taken  and  carried  into  Plymouth,  in  England*   She  sustained     Art.  7*  • 
no  damages  in  the  bands  of  the  enemy.    The  court  decided  s^^s^i^^ 
that  the  assured  could  not  abandon ;  for  the  voyage  was  ac-  i  ^  3  c, 
tually  performed  when  be  offered  to  abandon  after  her  ar-  276,  280.— 
rival  at  Plypioutb ;  and  the  vessel,  &c.  pledged  in  effect  to  |*"*®  ^jSq  ^ 
the  recaptors  for  only  one-eigth  part.     You  may  abandon  i2i^]j.    * 
if  the  vrnfoge  be  noi  worth  pursuing*     This  is  not  the  case  here  Park'  and 
said  the  court.    Judgment  was  for  an  average  loss.  Marshall 

§  12.  In  this  case  of  Goss  and  Withers,  the  ship  was  re-  JJ^  ^•^ 
taken  and  carried  into  England,  and  was  unfit  to  pursue  her  1  cain.  49. 
voyage;  and  hence  the  assured  might  well  abandon;  and  — 4Mauie 
the  court  in  Hamilton  v.  Mendes^  relied  on  the  material  dif-  39.^^'^^^ 
ference  in  the  two  cases.  No  abandonment  on  a  wagering  Qoss  v. 
policy ;  none  necessary  when  there  is  a  total  loss  and  notb-  Withers,  s 
log  to  be  saved.  2 iT'&r' 

§  13.  Rotch  was  an  American  citizen,  and  his  vessel  was  304.— 2Dal- 
fitted  in  L^Orient,  in  France,  for  a  whaling  voyage,  and  in-  las,  280. 
sured,  ship  and  stores,  at  aud  from  her  port,  &c.     The  court  5***.^  J*  „ 
held  that  this  policy  extended  to  an  embargo  laid  by  the  .4^^*' ^  ^'^ 
French  government  in  1793,  in  the  loading  port;  and  that 
the  embargo  being  continued,  the  assured  might  abandon 
and  recover  as  for  a  total  loss  ;  though  it  was  very  much 
urged  that  the  policy  did  not  extend  to  an  embargo  in  the 
loading  port ;  but  the  plaintiff  was  not  a  French  subject. 

§  14.  The  case  was,  the  defendant  insured  against  cap-  Mais.  s.  j. 
tures,  &c.  the  schooner  Four  Sisters,  from  Salem  to  the  Court,  Nor. 
West  Indies.     May  2«,  1 798,  she  was  captured  by  a  French  w™mi^.* 
privoteer,  and  carried  into  Guadaloupe,  and  there  bona  fide  Oray.— l 
condemned,  as  it  respected  the  said  Welman,  then  owner  Dallas,  11. 
and  master.     Being  sold  at  public  auction,  he  bought  her 
for  ^160,  about  the  price  of  schooners  of  eighty  or  ninety 
tons,  at  that  time  and  place.     There  was  no  doubt  but  that 
the  property  was  changed  ;  but  it  was  urged  by  the  defen-* 
dant  that  the  master  abroad  is  agent  for  the  owners  or  un* 
derwriiers,  as  the  case  m»y  be ;  and  that  if  he  buy  the  ves* 
sel  after  condemnation,  she  shall  be  considered  as  recovered ; 
and  only  an  average  loss  paid,  to  wit,  the  amount  of  the 
owner's  ex|)enses  to  recover  her.    The  court  held  (on  this 
case  stated,)  that  Welman  purchased  for  himself;  and  if  a 
recovery^  there  was  no  change  of  property ;  had  the  owner 
confirmed  the  master's  purchase,  it  had  been  only  a  partial 
loss.     3  Johns.  Cas.  39;  10  Johns.  R,  177,  18Q. 

§  15.  In  this  case  the  court  held,  that  a  sentence  of  con-  s  T.  R.258 
damnation  of  a  British  ship,  captured  by  a  French  privateer  ^8,  Hare- 
and  carried  into  Norway,  by  the  French  Consul  there,  is  an  ^JL^^^ 
illegal  sentence ;  and  if  after  such  a  sentence,  the  owner  re-  ^5  q^^^^  j^^ 
purchase  his  ship  at  public  auction  there,  he  cannot  recover  62. 
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6  Crauch 

274. 

2  Masi.  R. 

566,  Storer 
▼.  Gmy. 


39  Mats  R. 
37,  68,  Oli- 
Ter  ▼.  N.  P. 
M.  I.  Com* 


1  Mass.  R. 

S64,  Liver^ 
more  t.  N. 
P.  M.  I. 
Companj. 


3  Mass.  R. 

338,  Lee  y. 
Boardman. 


the  money  so  paid^  from  the  insurer ;  that  such  a  contract  is 
a  ransom  and  illegal  by  the  2  Geo.  III.,  v.  25,  &c.  The 
right  to  abandon  may  be  kept  in  suspense  by  consent. 
'  §  16.  The  vessel  was  captured  and  recaptured,  and  con- 
demned to  pay  salvage ;  the  master  bought  her  in  and  de^ 
livered  her  to  the  former  owner^  the  assured ;  held  to  be  a 
total  loss ;  that  the  assured  was  not  bound  to  abandon ;  and 
that  the  insurer  was  entitled  only  to  the  net  proceeds.  Other- 
wise, if  the  master  procure  a  sale,  and  the  owner  accept  it, 
as  where  the  ship  Columbia  was  insured  from  Spain  to 
Teneriffe  and  Jamaica,  and  was  captured  by  a  French  pub- 
lic ship,  and  recaptured  by  a  British  privnteeri  and  carried 
into  Antigua,  then  libelled  and  decreed  to  be  restored,  pay- 
ing salvage,  half  the  value;  the  master  was  part  owner  and 
stated  he  could  not  pay  it ;  thereupon  the  court  ordered  the 
ship  to  be  sold  ;  the  master  bought  her^  and  on  his  return 
delivered  her  to  her  former  otontrs,  who  acupttdh^r;  they 
offered  to  abandon  the  proceeds  of  the  sak  at  Antigua,  hu  rt^ 
fused  to  abandon  the  ship.  The  insurers  refused  to  accept 
the  abandonment  as  offered ;  held  this  was  but  a  partial  loss. 
By  the  decree  to  restore  the  ship  there  was  no  change  of 
property ;  then  she  was  sold  at  the  instigation  of  the  master 
and  part  owner,  and  bought  in  by  him,  and  restored  to  the 
owners,  and  by  them  received  and  held,  and  used  by  them 
as  before  the  capture ;  the  master  purchased  at  a  very 
small  price;  and  though  the  owners,  the  plaintiffs,  might 
have  elected  to  refuse  the  ship ;  they  did  not,  but  received 
her  m  their  former  rights^  and  so  waived  the  right  to  aban- 
don they  might  otherwise  have  had. 

^17.  In  this  case  it  w«9  decided,  that  the  assured  must 
give  seasonable  notice  of  his  intention  to  abandon  to  the  un- 
derwriters, otherwise  he  waives  this  right  to  abandon.  In 
thiscase  the  assured,  October  17,  was  informed  of  the  deten- 
tion of  his  ship  by  the  British,  for  attempting  to  enter  a  bloch 
adidport  in  France  ;  and  did  not  give  notice  of  an  intention 
to  abandon,  till  November  20,  1801,  being  thirty  days  after 
receiving  information  of  the  detention.  (Twenty  days  de- 
tention too  long.     7  East.  38.) 

§  1 8.  This  was  an  insurance  on  freight  and  ship,  from  Bos- 
ton to  one  or  more  ports  beyond  the  Cape  of  Good  Hope ; 
and  at  and  from  thence  to  her  port  of  discharge  in  the  Uni- 
ted States.  On  her  return  towards  Lisbon,  and  within  three 
days  sail  of  her  port,  she  was  captured  and  carried  to  Ber- 
muda, and  there  libelled  as  prize ;  the  assured,  on  hearing  of 
this,  and  while  she  was  detained,  abandoned  to  the  under- 
writer, who  refused  to  accept  the  abandonment,  afterwards 
the  ship  and  cargo  were  safely  restored.  The  assured  sued 
and  recovered  for  a  total  loss  of  the  ship  and  freight ;  for  here 
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wat  a  copftifie  mkI  a  total  Ion  ^Hbt  time  of  the  offer  to  aban-  Ch.  40w 
don,  so  then  a  right  to  abaadon,  and  so  subsequent  event  jlrL  7. 
happening  without  the  assent  of  the  assured  cannot  vary  the 
right;  thetineof  the  abandoament  iathe  period  when  the 
assured's  right^to  an  indemnity  is  fixed ;  and,  also,  the  right 
of  the  insurer  to  have  the  property  abandoned. 

§  19.  Thecourt  beld^  that  when  the  assured  abaadoas  to  4  Mass.  R. 
the  underwriter,  he  need  hot  produce  evidence  of  tbe  loss  88,  Monson 
under  oath  ;  and  if  the  loss  be  to  be  paid  in  so  many  days  i^^7^^' 
after  notice  of  the  loss,  and  at  the  time  of  the  abandonment,  companj. 
the  assured  had  a  right  to  recover  for  2i, total  loss.    This, 
right  cannot  be  affected  by  a  credit  gtven  to  pay  the  loss, 
though  in  the  meantime  tlie  lossbas  ceased  to /be  total    A  dJohnsXaa. 
capture  by  a  frte^id  or  carryings  into  a  neutral  port  by  a.  ^^  ^'^7*' 
belligerent  for  adjudication,  as  distinguished  fromGapture  ins.Ccmi- 
by  an  enemy,  is  a  ground  of  abandonment ;  it  is  prima  facie  panj. 
evidence  of  a  total  loss. 

§  20.  In  this  action  it  was  made  a  question  if  the  obliga-  4  Man.  R. 
tions  and  rights  of  the  parties  to  a  policy  are  settled  ly  tht  ^^1  ^o"  ^• 
actual  itate  oftkefact^  or  the  intelligence  received  td  the  time  ij^q^  M?f* 
of  the  offer  to  abandon.    When  the  plaintiff  offered  to  aban-  Company, 
don  he  had  intelligence  of  the  capture  and  detention  of  his  ^«o    I^all- 
propertv,  but  in  fact  it  had  been  released  and  restored  to  his  ^^^  q^ 
agent  abroad;  but  of  this  the  plaintiff  had  no  information.  147^."' 
The  court  leaned  in  favour  of  the  intelligencey  as  governing  3  Cain.  167. 
the  case,  and  doubted  of  the  restoration,  &c.    This  question  r~^  ^^^ 
was  rather  new,  as  in  almost  all  the  cases  to  be  found,  the  zii  cninr' 
inttlligence  has  governed.     But  4  Cranch,  202  alitor.  902.  Marshal 

§  31.  In  this  case,  also,  it  was  decided  that  the  assured  v.  Delaware 
must  abandon  in  a  seasonable  time  after  notice.    It  appear-  4  j^j^,.  ^ 
cd  the  plaintiff  knew  of  the  loss  February  24,  and  lived  in  668,  Smith  v. 
the  same  town  with  tbe  defendants,  but  did  not  offer  to  aban*  ^-  P*  M.  I. 
don  tiir  forty-five  days  had  expired,  and  no  reason  was  as-  C*>™P*ny- 
signed  for  this  delay.   Judgment  for  the  defendants.   And  it 
was  observed,  that  the  assured  cannot  take  time  to  speculate. 

§  22.  This  was  an  action  of  assun^tit  on  a  policy  of  in- -6  Mass.  R« 
surance  on  the  barqnue  Active :  the  assureddiscontinued  his  i<^i  RJch- 
voyage  and  returned  to  his  port  of  departure,  through  fear  of  JJJ^J^"  J*  ^ 
capture.  The  court  held,  that  this  furnished  no  reason  for  m.  1°  Com. 
ah  abandonment  or  a  claim  for  a  total  losa^  whether  the  cap-  See  8.41 — 
tura  feared  was,  or  was  not  insured  against.  In  this  case,  f  ^^'^^^^' 
the  port,  JMi/oga,  to  which  the  Active  was  bound,  was  hloch-  452^bc^'^ 
a<i€c(,  and  she  was  ordered  away ;  nor  was  there  any  cap-  Johns.  R. 
tare,  arrest,  restraint,  or  detention,  by  the  privateer  that  ^^. . 

the  U.  I.  Com.  the  blockade  of  tiie  destined  port  is  a  peril  within  the  policy,  and  is 
caase  of  abandonment  folr  a  total  lots,  not  affected  by  an  after  delivery  at  another  port ; 
and  a  Johni .  R.  9116. 
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boarded  the  Active  and  ordered  her  away,  so  as  to  entitle 
the  owner  to  abandon.  The  detention  for  search  was  law- 
ful, so  no  restraint,  within  the  policy ;  detention  and  re- 
straint in  a  policy  mean  the  same.    See  a.  38,  s.  5. 

As  between  the  assured  and  the  underwriter  the  '^  effect  is 
the  same  whether  the  blockade  is  or  is  not  authorized  by  the 
laws  of  war."  Every  species  of  neutral  merchandize  bound 
to  a  port  known  to  be  bhckadtdy  or  are  goods  contraband  of 
war. 

Insurance  by  subjects,  on  a  voyage  prohibited  by  their 
sovereign,  is  void ;  but  not  on  a  voyage  prohibited  by  the 
trade  laws  of  ^  foreign  state,  nor  on  goods  contraband  of  war 
against  capture  and  condemnation  on  that  account ;  if,  in 
either  case,  the  facia  are  known  to  the  underwriter,  and  the 
risks  are  not  excepted  in  the  policy  ;  and  in  either  of  the 
two  latter  cases,  if  the  policy  is  void  as  to  those  particular 
risks,  it  is  still  good  against  other  risks  within  it.  7  Johns. 
R.  363 ;  2  Johns.  R«  138.  The  assured  when  he  abandons, 
must  assign  the  true  cause,  and  if  one  insufl^icient,  he  is  bound 
by  it,  and  cannot  avail  himself  of  an  after  event  without  a 
new  abandonment. 

§  23.  Assumpsit  on  a  policy  on  goods  valued  at  j(l 5,000 
in  the  schooner  Samuel,  from  Boston  to  Rio  Janeiro  ;  the 
defendant  underwrote  $1300.  It  was  generally  known,  that 
trade  there  by  the  Americans  was  prohibited ;  on  the  voyage 
she  put  into  a  place  on  the  Brazil  coast,  near  Peman^co 
for  supplies,  where  she,  with  her  cargo,  was  arrested  and 
detained  by  the  Portuguese  government,  because  bound  to 
a  port  not  permitted  by  that  government.  The  assured 
abandoned  to  the  underwriter,  and  recovered  for  a  total  loss. 
This  case  was  decided  on  the  ground  that  the  underwriter 
knew  of,  and  impliedly  insured  the  illicit  trade  at  RioJaneiro^ 
as  he  might  do  so  expressly  or  impliedly;  but  illicit- trade 
is  not  to  be  intended  unless  no  other  to  the  place* 

6  24.  Assumpsit  on  a  policy  on  the  plaintitT^s  brig  Betsey, 
valued  at  $4,000  for  one  year,  commencing  July  36,  1807, 
at  noon,  against  the  usual  risks;  she  was  by  high  winds 
driven  on  the  rocks  in  the  river  Sheepscut^  and  filled,  a  few 
miles  below  her  port  of  discharge.  The  plaintiff  offered  to 
abandon  her  to  the  defencant ;  they  refused  to  accept.  In 
about  fifteen  days  they  caused  her  to  be  weighed,  ajid  soon 
considerably  repaireq,  offered  her  to  the  plaintiff,  who  lived 
in  the  place,  and  he  refused  to  receive  her.  The  court  held  ; 
1.  the  right  to  abandon  is  a  vested  right,  which,  when  once 
exercised,  cannot  be  taken  away  by  subsequent  events,  with- 
out the  assured^s  consent,  expressed  or  implied ;  3.  a  ship 
becomes  a  risk,  when,  in  consequence  of  injuries  received^ 
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she  is  rendered  absolutely  mfiavigable,  or  unable  to  pursue  Ch.  40. 
her  voyage,  without  Impairs,  exceeding  half  of  her  value  ;  ArU  7. 
such  is  a  total  loss^  and  the  assured  may  abandon;  3.  if  a 
partial  loss  happen  to  a  ship  on  a  policy  on  time,  and  then 
a  toM  loss,  the  underwriter  must  pay  the  partial^  in  addition 
to  the  Mai  loss;  4.  when,  by  the  ship's  stranding,  the 
voyage  is  defeated,  the  owner  may  abandon ;  though  not  for 
a  mere  standing,  as  she  may  be  again  floated,  &c* ;  that  in 
this  case  there  was  not  such  a  loss  as  entitled  the  assured  to 
abandon,  and  commissioners  were  appointed  to  adjust  a  par* 
iial  loss. 

§  25.  TwmHf-fonr  koun  in  iafdy.    This  was  assumpsit  on  L?J*5!* A 
a  policy  on  the  plaintiff's  vessel  insured  from  Norfolk  to  port  ^^  mmmou 
or  ports  in  Jamaica^  **  and  until  moortd  twsntv-faur  hours  in  -Ji  Johns. 
sdfetyJ^    She  arrived  there  in  a  gale  of  wind,  and  came  to  Cas.  141. 
anchor;  the  gale  increased  during  the  twenty-four  hours; 
a/ler  which  she  lost  her  anchors  and  was  driven  on  shore. 
Held,  the  underwriters  were  not  liable ;  the  court  said  *^  this 
clause  only  extended  the  policy  twenty-four  hours ;  the  poll* 
cy  then,  in  such  case,  is  auriog  the  voyage  and  for  twenty- 
four  hours  longer,  arising  from  perils  iusured  against,"  no  ^'^:,^* 
^  without  varing  the  nature  of  the  perils  insured  against ;"  no  2^._ 
occasion,  formally,  to  abandon  where  the  property  is  actual-  i  Johm.  R. 
ly  lost.  150. 

§  26.  Capture^  abandonment  for  fsar  of.  6  Maat.  R. 

This  was  assumpsit  on  a  policy  on  the  plaintiff's  fish  in  bis  |J®'  ^j^**^. 
brig,  from  Boston  to  Lieghorn,  against  the  usual  risks.    The 
point  decided  was,  that  when  a  voyage  is'abandoned  ybr^ear 
of  capture,  it  is  not  so  defeated  as  to  charge  the  underwriters  . 
with  a  total  los^. 

§27.  Assumpsit  on  a  policy  dated  June  9,   1807,  for  8Hai8.R 
$15,000,  on  the  ship  Jenny,  and  $6,000  on  her  cargo,  ^*  at  ^^^^^'^^ 
and  from  everr  port  or  place  to  which  she  might  proceed,  Union  Ins. 
backwards  andf  forwards,  until  her  return  to  Boston,  the  time  Company 
not  to  exceed  twenty-four  calendar  months,  at  a  premium  of  ^•""^®'^^ 
8  per  cent  a  year.^'  Held,  1.  that  the  British  orders  in  coun-  ^^  h^SuJtt, 
cil  of  July,  1808,  raising  the  blockade  of  the  ports  of  Spain,  S«e4Cranch 
extended  to  her  colonies ;  2.  this  vessel  bound  to  China,  and  ^^^  434.— 
captured  by  a  British  cruiser  for  supposed  breach  of  block-  33^^^ 
ade,  and  carried  into  Canton,  and  there  detained;  then  to.ecranch 
Calcutta,  and  there  condemned.    The  assured  heard  of  her  ^^t  902. 
detention  at  Canton,  but  did  not  then  abandon ;  but  six  months 
after,  hearing  of  her  Condemnation,  he  immediately  abandon- 
ed, and  held  in  season.    The  vessel  sailed  and  traded  at  the 
Spanish  island  Guam,  in  the  India  sea,  contrary  to  the  Eng- 
lish orders  in  council  of  November,  1807,  and  the  defence 
was  on  the  ground  they  were  not  repealed  by  the  said  Eng- 
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Itsh  orders  of  July,  1808 ;  mad  to  was  the  condemnation  at 
Calcutta  reversed  by  the  Court  of  appeals ;  2.  the  abandon- 
ment was  not  in  season.    Judgmeni,  the  plaintiff  recover  for 
a  total  loss  on  bis  first  count;  3.  bis  expenses  in  the  two  tri- 
als, as  a  general  trial  to  be  ascertained  bj  assessors. 
$  98.  Attumfni  on  a  policy,  i^c,  containing  the  following 
^*,^°^'^"*  memoraodwn,  viz. :  •*  in  case  of  capture  and  restraint,  the 
Unions  Ins.    adored  is  not  to  abandon  until  the  property  is  condemned, 
or  uatil  it  shall  have  been  proved  to  have  beenr  ninety  days 
under  detentien.^'    The  property  had  been  seized  and  de> 
tained  above  ninety  days,  when  tne  plaintiff  first  heard  of  the 
seizure,  who  thereupon  abandoned  to  the  underwriters ;  but 
at  the  time  of  the  abandonment  it  had  been  restored  to  the 
pkintiff^s  agent.    Held,  be  had  no  right  to  abandon,  though 
oe  offered  to. abandon  in  a  reasonable  tine  after  be  heard  of 
the  restraint ;  4wt  the  court  held  themeoioraodQm  rtiiraintd 
^Mie  plaintiffs  right  to  ^abandon ;  that  he  was  not  to  abandon 
fordetentian  iiatil  iMtiQty  days  expired  after  the  capture, 
'  ^^>iier<  at  ikeed^taian^fikat  period^  unless  the  facts  then  sxist' 
ipggave  hiify^  ri^ht^i^tAandonJ*^    This  decision  will  not  be 
^^uestiorned  if  the^ptaintiff^oBered  to  abandon  afUr  be  lieard 
ef  the  restoration,  bat  if  bi/bre  be  heard  of  it,  perhaps  it 
m(iy  be  feirly  <|uestioiied,as  in  this  last  event  he  was  govern- 
ed by  the  information  and  not  by  the  fact^  as  is  the  settled 
principle ;  but  if  he-  biRl  not  heard  of  the  restoration,  a  thing 
pretty  certain,  tbi»deeisien  goes  on  the  faci^  not  on  the  m- 
formaiitm*    Was  there  any>  thing'  in  the  measorandum  to  jus- 
tify* this?  WheA 'the goods  saved  do  not  amount  to  half  the 
value  of  tha  goods  insured,  the  assured  may  abandon  for  a 
total  loss;  one  may  abandon  or  not  in  case  of  sirandit^.    1 
Johns.  R.  3S5. 

§29.  This 'was -assumpsit  on  a  policy  of  ;j(a,080  on  the 


I'Johni. 
Cbi.  141,  I 
Gardner  t* 
Smith. 
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347.  Delano  ship  Emulus,  on  a  voyage  from  New  Bedford  to  Charleston, 

T.  New  Bed-    C     r*      .wSik  .UKA«».«r.JMk  «/%    fiMm.llkAn^ck  ir%  QowanAak     At  «%mA 


ford  M .  I. 
Conipanf. 


&  C.,  with  Kberty  to  go  fromlhence  to  Savannah,  at  aad 
from  thence  to  a  port  in- the  united  kingdom  of  Great  Britain, 
and  at  aad  fress  thence  to  her  port  of  discharge  in  the  United 
States,  with  liberty  to  go' to  a  second  port  in  the  united  king- 
dom, and  also  the' Cape  de  Verds.  Anneied,  ^^  in  case  of 
captare  or  detention  the  assured  shall  not  abandon  short  of 
six  months  after  notice  thereof  shall  be  given  to  the  underwri- 
ters, unless  sooner  condemned.'^  While  she  was  at  Savannah 
our  embargo  was  laid*  for  ninety  davs,  and  before  that  time 
was  expired,  war  was  declared  by  the  United  States  against 
Great  Britain.  After  the  embargo  tookplace  the  assured 
gave  notice  thereof^  and  in  six  months  after  did  not  abandon 
totheunderwriterevhaving  in  the  mean  time  returned  to  New 
Bedford.    Held,  the  assured  was  not  entitled  to  recover  for 
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a  total  loss ;  the  loss  was  alleged  to  be  by  reason  of  the  cm-    Ch.  40. 
bargo.     The  war  bad  no  conneiion  with  the  embargo,  and  '  Art.  7.  , 
that  ended  before  the  assured  had  a  right  to  abandon.  v^^-v-^^ 

§  30.  Held,  where  an  insurance  was  for  a  given  time,  and  ^  j^i^gg  ^ 
in  that  time  the  property  was  captured,  but  not  condemned  i,  6.  Dorr  t. 
till  after  it  expired,  the  underwriter  was  liable,  though  the  New  Eng:. 
assured  elected  not  to  abandon  on  receiving  intelligence  of  ^J    ompa- 
the  capture.     See  27  Ante,  Dorr  v.  Union  In8ur(jtnct  Company^ 
same  vessel  and  voyage.    The  plainiiif 's  loss  after  the  con- 
demnatimt  and  sale,  had  become  actually  total ;  direct  con- 
sequences of  the  capture ;  and  the  plaintiff  had  a  right  to  re- 
cover for  a  total  loss,  after  offering  to  abandon  on  account  of 
the  salvage,  on  intelligence  of  the*  condemnation  and  sale. 

§  31.  Policy  on  cargo  of  a  ship  at  and  from  Boston  toany  ]i  Mass.  R. 
port  or  place  to  which  she  might  proceed,  against  the  usual  104,  n)g:^Q- 
risks ;  added,  at  the  bottom,  "  The  Diana  is  cleared  for  Rio  J^^  ^-  ^^'• 
Janeiro  and  the  North-West  coasts,  has  goods  on  board  con- 
traband of  war,  and  has  no  register.     This  insurance  is  not 
against  illicit  trade  with  the  Spaniards^  hut  is  understood  to  cover 
the  property  under  whatever  papers  she  may  saiL^     The  ship    ^ 
bound  lo  Lima^  arrived  off  the  port  of  Callao^  and  before  any 
traffic  took  place  was  seized  by  the  Spanish  officers,  and 
her  cargo  unladen  and  sold;  the  proceeds  to   await  the 
crown's  pleasure ;  assured  offered  to  abandon.     Held,  the 
loss  was  not  within  the  policy ;  her  purposes  of  illep^al  trade  ^ 
caused  the  loss,  for  which  and  to  prevent  illicit  trade,  the 
seizure  whs  made,  and  so  within  the  exception. 

§  32.  Assumpsit  on  a  policy,  dated  October  4,  1811,  on  JfJ^J"*^ 
effects  in  the  Egeria^  &c.,  commencing  the  risk  at  the  date  Goddaxdl^* 
of  her  acquittal  at  Copenhagen,  about  July  15,  181 1,  at  and 
from  Fahrsand  to  St.  Petersburgh  or  Archangel,  and  at  and 
from  thence  to  New  York  on  her  port  of  discharge  in  the 
United  States.     By  1.  memorandum  annexed,  the  underwri- 
ters were  not  to  be  liable  for  any  loss  or  expense  arising 
from  ordinary  dangers  or  perils  of  the  seas.     By  the  3d.  the 
assured  not  to  abandon,  in  case  of  capture  and  detention,  un- 
til condemnation,  or  ninety  days  after  capture.    The  ship 
was  captured  and  sent  for  Halifax,  and  on  her  passage  to 
that  place  totally  lost  before  the  ninety  days  expired,  h/  an 
ordinary  peril  of  the  seas.     The  assured  onered  to  abandon 
within  the  ninety  days.     Held^  the  underwriters  were  not  See  3  Johns. 
liable ;  loss  by  the  ordinary  peril  of  the  seas,  &c.  ^  ^»  ^■ 

§  33.  Assumpsit  on  a  pohcv  on  freight  from  the  United  12  Mass.  R. 
States  to  Tonningen  or  Hamburgh.     Ship  was  captured  and  ^^^  Tucker 
carried  into  England  and  liberated ;  in  the  mean  time,  the  p  j^gf^^.^. 
French  decrees  had  made  it  too  hazardous  to  proceed  to  pany!!-  ^°^' 

6  Esp.  Casei  50— ]0  Eait,  630.— Ch  ^)  a.  17 
▼OL.  II.  14 
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Ch.  40.     either  place.    The  cargo  was,  by  an  order  of  the  chancerjr, 
^rU  7.      delivered  to  the  owners'  agent,  and  the  master  sued  for  the 
s^^y/^^^  freight,  and  failed,  because  he  bad  not  fulfilled  the  terms  of 
the  charter  par(y ;  no  abandonment  daring  the  detention  by 
capture.     Held,  the  underwriters  were  not  liable,  the  loss 
not  having  arisen  from  any  perils  insured  against,  but  only 
on  apprehension  of  such  perils.     Like  principle,  6  Johns.  R. 
*    234,  256.     Where  no  abandonment,  quia  tamei ;  danger  re- 
mote or  contingent.     Craig  v.  United  Insurance  Company ; 
12  Mass.  R.  170.     Five  weeks  delay  to  abandon  is  too  long. 
See  Barker  v.  Blakes^  a.  1 7  ;  also,  this  second  cause  of  aban- 
donment in  the  same  case. 
bL^*\?^^'      §  34.  Insurance  on  a  ship  from  Jamaica  to  Liverpool.  She 
^Neiiionf    ^**  Captured  on  her  passage,  and  in  a  few  days  recaptured  ; 
—1  Johns.'     the  assured  hearing  of  the  capture,  but  not  of  the  recapture, 
Cas.  147.—    gave  notice  of  abandonment  when  she  in  fact  was  safe. 
Mumfoid  ▼    Judgment  against  him  ;  but  both  plarties  had  been  bound  if 

Church the  ofier  had  been  accepted  upon  such  temporary  total  loss. 

1  Caines^  R.  See  embargo,  art.  1 4,  Conway  if  aL  v.  Orey ;  2  Johns.  Cas. 
toAi^Haf-'  ^^^  '  ^'*^'  '^  ^"  ^^^  intelligence ;  and  3  Johns.  Cas.  293,  Liv- 
tie  &  ai.-^  ingsion  v.  Hastie  S/  al.  This  abandonment,  too,  was  on  the 
1  CaiDes^  intelligence^  not  on  the  fact^  as  in  fact  there  was  a  recapture 
«?*  "^  ^*  to  ^**  ^^y^  before  the  abandonment  was  made.  But  if  the  as- 
heoTthe  sured  sell  the  property,  though  for  the  underwriter's  benefit, 
fact.  he  waives  his  abandonment,  he  refusing  to  accept  it ;  but 

5  Johns.  R.  310,  seems  contra.  Quaere  as  to  newspaper  in- 
formation. 1  Caines'  R.  49. 
1  Johnf.  Ca.  ^  35.  When  an  abandonment  of  the  ship  insured  is  made 
7^^obi«.  R.  ^^»  ®"^  accepted  by  the  underwriter,  he  becomes  the  ownetf 
43t,433.  '  as  to  freight  accruing,  and  wages  becoming  due  after  the 
1  Johns.  Ca.  abandonment,  and  chargeable  as  owner  but  not  as  under- 
^^'^*  writer.     And  after  abandonment,  the  consignee  of  the  goods 

insured  becomes  the  agent  of  the  underwriter,  and  his  acts, 
bona  fide^  are  at  his  risk. 
1  Johng.  R.        §  36.  Sundry  underwriters  after  abandonment  are  severally^ 
106,  United    fiot  jointly  mnswerable.     Insurance  on  cargo  and  freight  by  an 
Scott  k  L*      insurance  company  and  by  twenty-three  separate  insurers  on 
the  ship ;  she  was  captured  and  abandonments  made  to  the 
several  underwriters  on  ^fct;>, /reigfc/,  and  car^o,  respectively, 
and  accepted,  and  total  losses  paid.  Ship  and  cargo  after  lib- 
erated and  arrived  at  her  port  of  destination ;  cargo  then 
sold  and  applied  to  repair  the  ship.     Insurers  severally  liable 
to  insurer  on  cargo  in  their  proportion. 
1  Bin.  47,  §  37.  Suit  on  a  policy  and  declaration  for  a  total  loss,  and 

Watson  T.  the  plaintift'  pi-ovea  a  capture  and  condemnation,  but  was  no 
1  Bin.  52.       abandonment.     Held,  the  jury  might  estimate  the  value  of 
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the  $pu  rtcuperandij  deduct  it  from  the  sum  insured,  and  Ch.  40.  - 
find  the  remainder  as  a  partial  loss.  Art.  r. 

§  38.  Which  abandonment  must  be  in  season ;  further  v^pv-^^ 
cases :  S  Cain.  245,  Tom  v.  Smith ;  1  D.  &  E.  608  ;  2  Dall. 
219 ;  4  Dall.  27.     It  is  said,  it  is  settled  in  New  York,  that  i  Johns.  Ca. 
it  is  never  too  late  to  abandon,  if  the  loss  continues  total  at  313,  Earl  v. 
the  time.    3  Cain.  250;  1  Cain.  449  5  2  Cain.  203 ;  2  Cain.  ^***^- 
Er.  158;  2  Cain*  132. 

.  §39.  What  acts  of  the  underwriters  amount  to  an  accept- 
ance of  an  abandonment.  2  Johns.  R.  98  ;  1  Johns.  R.  205 ; 
S  Johns.  R.  321.  When  a  ship  cannot  be  repaired  for  half 
her  value,  she  may  be  abandoned;  1  Johns.  Cas.  305  ;  and 
so  as  to  carry  her  original  cargo.     1  Cain.  292 ;  2  Cain.  85  ; 

2  Cain,  in  Er,  153,  Smith  v.  Bell. 

§  40.  The  capture  of  a  neutral  by  a  belligerent,  as  prize^ 
is  a  total  loss,  and  eround  of  abandonment ;  4  Cranch,  29 ; 
4  Dall.  446 ;  1  Dall.  10.  Where  the  assured  has  no  inter- 
est to  abandon.     13  Mass.  R.  96. 

§  41.  Breach  of  blockade^    To  constitute  this,  it  is  neces-  1  Bia  293, 
sary  an  actual  attempt  be  made  to  enter  (he  blockaded  port.  Calhoun  t. 
It  is  not  such  attempt  io  persist  in  an  intention  to  enter  after  Pe^^ng^iva- 
warning  given ;  nor  is  sailing  from  another  port  with  intention  nia. 
to  enter  of  itself  a  breach,  though  the  port  be  understood 
to  be  blockaded.     It  must  be  blockaded  in  fact^  a  mere  noti-  Fitzsimmona 
fication  amounts  to  nothing.  4  Cranch,  185;  1  Rob.  Ad.  R.  J^/'c!^^'''^ 
<Am.  ed.)  130;  3  Cain.  235;  1  Cain.  Er.  7;  2  Cain.  1. 
Hence  there  is  in  such  cases  no  forfeiture  of  neutrality,  and 
80  a  right  to  abandon,  &:c.     As  to  blockades  see  Chitty's  Law 
of  Nations,  128,  147. 

§  42.  If  a  belligerent  grant  a  passport  to  my  vessel  to  pro-  6  Cranch, 
tect  her  against  his  cruisers,  it  is  not  considered  as  sailing  ^r~. 
under  the  protection  of  his  flag  so  as  to  forfeit  his  neutral  Jenks%'ai.* 
cbKracter;  hence,  if  a  loss  happen,  I  may  abandon.     No  t.  Haiiet,i& 
breach  of  neutrality  in  1794,  for  an  American  to  trade  with  ?^®t: 
French  colonies  he  could  not  trade  with  in  time  of  peace.  43  *"**  ^' 

3  Dall.  270.     Nor  to  take  French  furniture  on  boards  of  per- 
sons moving,  when  compelled  to  do  it;  id.  but  is  to  take 

other  enemy's  property.     1  Cain.  549,  565,  Blagge  v.  New  2  Bin.  308. 
York  Insurance  Company. 

§  43.  If  a  neutral  vessel  be  taken  at  sea  by  one  of  the  4  Cranch, 
belligerents  as  prize^  and  full  possession  thereof  is  taken  by  p»  l^^ine- 
Buch  belligerent,  and  he  continues  that  possession  to  the  time  Co.  of  Peim- 

of  the  abandonn[ient,  there  exists,  in  point  of  law,  a  total  loss^  syWania 

and  theactof  abandonment  vests  the  right  to  the  thing  aba n-  12  Johns.  R. 
doned  in  the  underwriters ;  and  the  assured  may  recover,  ^' 
though  the  vessel  be  acquitted  and  restored  before  the  trial ;   . 
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Ch.  40. 

Art.  7. 


4  Crancb, 
494,  Cloud- 
aoD,  h  al.  ▼• 
Leooaid. 
2  Maule  fc 
Sel.  K.  240, 
Anderson  ▼• 
Wallis. 


4  Maule  fc 
Sel.  576, 
MUver  ▼• 
Henderson. 


Oodsalr. 
Boldero. 

1  Caines^  R. 
444  — 

2  Games'  R. 
132,  207, 
208.— 

3  Day's  Ca. 
108.— 

2  Caines^  R. 

12. 

1  Caines'  R' 

292,  Abbot 

T.  Bowne. 

1  Caines'  R. 

582. 


10  Johns.  R. 
23G 


and  though  the  underwciters  rePuBedto  accept  the  abandon-' 
ment  offered  ;  they  sland  in  the  place  of  the  assured. 

§  44.  A  foreign  cuurl  of  admiraltj  condemns  a  vessel  for 
breach  oihlockadt^  this  is  conc/u^ive  evidence  of  that  fact  in 
an  action  on  the  policy  of  insurance. 

§  45.  As.^umpsit  on  a  policy  of  insurance  of  goods,  war^ 
ranted  free  of  particular  average  frofn  London  to  Quebec,  cop- 
per and  iron.  Ship,  by  bad  weather,  obliged  to  put  into 
port  to  repair ;  part  ofihe  goods  damaged,  so  detained  as  tp 
lose  the  season,  and  no  other  to  be  had  at  that  or  a  neigli- 
bouring  port,  and  voyage  abandoned ;  no  total  loss.  Hence 
the  as^sured  could  not  abandon*  It  seems,  for  these  reasons, 
1 .  only  an  average  loss,  in  fact ;  2.  the  voyage  was  lost  bat 
for  the  season ;  only  delayed  for  a  few  months ;  but  other- 
wise had  the  ship  been  irreparably  damaged,  as  was  the  case 
of  Manning  v.  Newnham.     Cited  ch,  40,  a.  21, 33. 

§  46.  A  right  of  abandonment^  though  iome  of  the  property 
be  restored;  as  in  case  of  capture  and  abandonment  for  a 
(otal  loss  is  well  offered,  though  not  accepted,  and  this  is  not 
defeated  so  as  to  become  an  average  loss  only  by  the  return 
and  mere  restitution  of  the  ship's  hulk  before  action  brought, 
if  uncertain  whether  the  assured  may  not  have  to  pay  more 
than  its  worth.  The  ship  had  been  restored^  but  condiiionalljff 
before  action  commenced ;  that  is,  on  an  actual  deposit  of 
£427,  to  abide  an  appeal  not  decided.  It  seems  the  courts 
thought  the  total  would  have  been  turned  into  an  average  loss 
bad  the  restitution  been  absolute,  according  to  9  East,  72 ; 
cited  a.  35,  s.  3,  and  Bainbridge  v.  Neilson,  cited  s.  34,  this 
article.  A  proper  abandonment  vests  the  property  immedi- 
ately in  the  insurers.     6  Cranch,  268,  274. 

§  47.  Neither  an  acquittal  or  restitution  of  the  goods  can 
affect  an  abandonment  once  duly  made ;  and  it  may  be  made 
any  time  after  the  loss,  i^  when  made,  that  continues;  boc 
necessary  if  an  actual,  total  loss,  and  so  continues  to  the 
commencement  of  the  action ;  enough,  the  loss  be  half  the 
value  of  the  article  insured. 

§  48.  After  abandonment  and  the  insurers  refuse  to  ac- 
cept, the  assured  may  sell  at  auction  and  recover  for  a  total 
loss)  deducting  the  proceeds  of  such  sale ;  but  it  is  a  waiver 
of  the  abandonment,  if  the  assured  buy  in  the  vessel  and  em- 
ploy her.  1  Caines'  R*  303.  If  the  ship's  damage  can  be 
repaired  at  less  than  half  her  value,  the  master  oaght  to  re- 
pair and  proceed* 

§  49.  Three  articles,  as  sugar,  mace,  and  logwood ;  quan- 
tity of  specified,  and  separately  valued.  More  than  half 
ol  the  sugar  was  lost  and  abandoned.  Held,  if  different 
sorts  of  goods  are  specified,  and  separately  valued  in  the 
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same  piilicy,  each  may  be  abandon^  by  itself  in  case  of 
loss,  aavl  oihers  retained,  4cc.  in  tbe  same  manner  as  if  dif- 
ferent articles  were  insured  in  difiepent  policies ;  a  point  en- 
tirely newr  in  England  and  America.  See  Le  Guidon,  £me- 
rigoa,  Valin,  and  Maraball. 

Aarw  9.  ASJHBtmmU  aniciompramises^npaluties^   §  ],  Tiie  Park,  48.— 
piaimHT  ma j  sae  on  his  policy  and  gire  an  adjuitmeni  in  evi-  Mvah,  546, 
dence ;  he  need  not  declare  specially  trpon  it.    It  is  j>rimo  SSni"  JL 
facie  evidence  against  tbe  underwriter.     It  is  binding,  and  flo^  y .' 
admits  every  material  fact,  if  t;here  be  no  fraud  or  miscon-  Gooidney. 
ception»     His  signing  is  not  conclusive,  but  he  may  shew 
it  was  made  by  the  assored^s  misrepreaematiim,  by  mistake 
or  design.    3  Johns.  Cas.  333,  Faagier  v.  Hailet. 

§  2.  Adjushnera  of  partial  ieBsa.    If  the  ioss  be  ^partial  Ptak,  115.— 
one,  there  is  no  diferenoe  between  an  cpen  and  a  valutd  ^  Burr.  lOTi. 
policy  as  to  the  rate  of  damages;  is  conclusive,  if  all  the 
facts  be  knsfwn  and  no  fraud.     1  Cain.  %%  444. 

§  3.  If  a  handred  hogsheads  of  sugar  be  inaiired,  and  ten  i  Vaih.  6X  : 
only  be  lost,  the  underwriter  mast  pay  tbe  value  of  these  —Park,  lis. 
ten.    He  must  pay,  though  not  expressed  hew  much  is  in-  *  ^^*  ^^^' 
sured  on  «ach  hogshead  j  his  insurance  is  on  the  wholes  and 
if  a  tenth  part  be  lost,  ha  must  pay  a  tenth  part  of  his  sub- 
scription* 

§  4.  When  pari  of  tbe  gooda  insured  is  saved,  and  this  S9cra  1065, 
part  exceeds  ihe  freight  the  practice  is,  to  deduct  this  from  Boyfieid  v. 
the  salvage^  and  to  make  up  the  loss  on  the  difierence ;  but  m'^^''^ 
when  the  freight  exceeds  the  salvage,  it  is  a  total  loss ;  as  531.    '      ' 
the  owner  of  the  goods,  tbe  assured,  saves  nothing,  wlieii 
not  enough  to  pay  the  freight. 

§  5.  When  the  goods  are  damaged  in  whole  or  in  part.  Park,  110, 
the  rule  is,  to  take  the  value  of  the  goods  in  their  damaged  Hi. 
9tatef  and  deduct  this  from  the  prime  cost^  and  tbe  balance  or 
difference  is  the  loss ;  the  sum  valued  is  generally  this  cost 
in  a  valued  policy ;  but  in  finding  this  pardal  loss  this  prime 
cost  must  not  be  taken  at  one  market,  and  this  damaged 
value  at  a  different  one« 

§  6.  The  ship  is  valued  at  $  1 ,000,  and  the  cargo  at  }2,000;  £gp.  r.  907. 
^1,000  is  insured  on  both.     The  ship  only  is  lost ;  the  as-  Amory  t. 
sHred  shall  recover  one-third  of  tbe  policy,  that  is,  as  the  ^*><*8:«"- 
ship  is  to  tbe  whole  stock.    The  policy  attached  according 
to  the  proportions  of  interest,  or  property  in  the  ship  and 
cargo. 

§  7.  Free  of  average  under  5  per  cent.    Forty-nine  slaves  Eip.  R.  444. 
were  on  board ;  seven  were  kilted.  To  find  the  rate  of  loss, 
the  number  on  board  at  the  time  of  the  loss  must  be  taken  ; 
here  a  seventh  part  was  lost. 


110  ASSUMPSIT. 

Cb.  40.         §  3.  If  there  be  a  ioial  loss  of  the  ^oods,  the  English  rule 

Art.  8.     is  prime  casts  and  thargts  ;  that  is,  the  invoice  price,  all  du- 

\^^sy^^    ties  and  expenses  till  put  on  boardf  with  the  premium  of  in- 

Park,  110      surance ;  these  make  up  owner'^s  purchase  and  the  loss  to 

Ui.-^     *      be  paid.     This  is  the  only  rule  as  to  goods^  whether  there 

2  Burr.  1170.  be  a  total  or  a  partial  loss.    It  is  immaterial  whether  the 

goods  would  have  come  to  a  good  or  a  bad  market^  the  un- 
derwriter has  nothing  to  do  with  that. 

$  9.  The  loss  as  to  the  ship  is  her  value  when  she  sailed, 

adding  her  repairs^  furniture,  provisions,   stores,  sailor^ 

wages  advanced,  all  outfits  and  premium  of  insurance.     In 

the  freight,  actually  earned  only  to  be  computed.    1  Caines^ 

R.  196,  315. 

2Bair.  1167,      §  10.  This  was  an  insurance  on  goods  from  St.  Thomas  to 

R^^e^L.     Hamburgh  ;  clayed  sugars,  valued  at  i630  a  hoesbead,  they 

Pvk,Tl8,     vcre  damaged  on  the  voyage  ;  the  damaged  sold  at  Ham- 

126.-^  burgh,  at  dGiO  Sd.  a  hogshead.     If  the  smind  would  have  sold 

5^^i?p     ^^^  ^^^  ^*'  ^^'^  *®  *^*  ^^  damage  was  £Z  Is.  a  hogshead; 

lo^s'ama      *•>«»  the  rule  was,  if  ;f23  Is.  8ci.,  lose  £S  Is.  Od.,  what  will 

principle.—  ^30  lose,  say  ^4  bs*  1  l^d.  a  hogshead.    Here  the  value  in 

3  Johns.  Cu.  the  policy  was  taken  as  the  prime  cost  agreed  on  :  this  was 
pSciSe^  the  exact  rule ;  the  real  loss  or  damage  was  found  by  taking 
3  Cain.  47.  the  price  of  the  sound  and  damaged  sugars,  and  in  propor- 
—1  Bin.  405.  tion  to  the  loss,  the  underwriter  paid  of  the  ^30.  If  there 
R^^8l*  lao  ^  ^"y  objection  to  this  rule,  it  is  this,  the  freight  and 
313.  '  /  charges  might  have  been  deducted  both  from  the  scund 
^1  Johni.  price  and  the  damaged  price,  and  then  say,  as  the  residue  of 
Cas.  190.       \}^^  sound  price  is  to  the  residue  of  the  damaged  price,  so  is 

the  ;^30  to  a  fourth  sum,  the  difference  between  that  and 

the  ^30  is  the  loss.    Johnson  v.  £»Aeddon,  2  East,  581 ;  same 

principle,  2  East,  109. 

Mars.  541  §11*  ^"^  ^^  ^^^  goods  on  board  be  considerably  less  than 

139.—     *     the  sum  valued  in  the  policy,  the  court  will  take  the  real 

1  Cain.  75,  prime  cost.  The  true  question  is,  in  all  these  cases,  what 
^H?  Cam.  jg  ^1^^  proportion  of  the  loss ;  it  is  one  thirds  one  fourth^  &c. 

2  Johns.  R.  of  the  value  ;  and  when  no  value  is  stated  in  the  policy, 
138.— Park,  then  the  first  cost,  chargeSf  and  premium  of  insurance,  is  the 
^^^'  rule.     Rule,  the  gross  proceeds  of  the  sound  and  danuiged^ 

as  above. 

^12.  Masters  J  Src.  poroer  to  compromise.  Case  on  a  policy 
42  Wdiisr^*  o^  ^^^6^  ®^  ^^^  "^'6  Caroline,  at  and  from  Boston  to  the 
okj.  '  island  of  Sicily,  March  30,  1809 ;  policy  $14,500.  Defen- 
So  the  mas-  (]ant  Subscribed  $3,500.  On  her  outward  passage  she  was 
termaycom-  ^^^pjuped  by  a  French  privateer  and  carried  into  JSTaples,  a 
q'jXV.  R.    place  within  the  control  of  the  French  government,  was  li- 

son's  case.    And  if  he  ba  part  owner,  his  interest  is  included  it.— 10  Johns.  R.  61. 
WaddeU's  case. 


INSURANCE.  Ill 

belled  in  the  imiperial  councils  of  prizes  in  Paris^  but  the  ves-    Ch.  40. 
sel  and  cargo  remained  at  Naples.     Ralph  J.  Reed,  super-     Art.  9. 
cargo^  and  owner  of  a  quarter,  went  to  Paris  to  take  care  of  v^pv*^^ 
the  property,  and  then  made  a  campromist  with  the  captors  * 

for  the  benefit  of  all  concerned,  by  which  he  was  to  receive 
back  the  vessel,  allowing  the  captors  two-thirds  the  estimated 
value  at  Naples^  and  to  receive  one-third  of  the  cargo  esti- 
mated at  32,000  ducats,  confirmed  by  certain  proceedings  of 
the  council  of  prizes.  Reed  received  the  vessel  and  32,000 
ducats  for  the  use  of  the  owners  of  the  cargo,  and  the  pri- 
vate adventures.  Held  to  be  a  reasonable  compromise,  and 
the  underwriters  bound  by  it. 

2.  No  regard  had  to  the  high  prices  at  Naples  compared 
with  Messina  to  which  bound.  See  Berens  v.  Rucher. 
*  Art.  9.  Average.  §  1.  There  are  four  kinds  ot  average.  Psrk|lia. 
1st,  Petty  or  accustomed  average,  such  as  pilotage,  light 
money,  beaconagey  ariQhorc^e,  bridge-toll,  towage,  quarantine, 
river-charges,  signals,  instructions,  passage  nwney^  by-castles, 
expense  ofi^ing  a  ship  oMt  of  the  ice,  paid  by  a  master  at  a 
port  of  loading  or  unloading :  these  the  underwriters  never 
pay,  but  the  ship  pays  one-third  and  the  cargo  two-thirds, 
where  usual  in  the  voyage,  if  not  so,  they  come  into  a  gene- 
ral average,  and  fall  on  the  underwriter. 

§  2.  2d.  A  bill  of  lading  usually  is  paying  freight  *'  with 
primage  and  average  accustomed :''  this  average  freighters 
pay  the  master,  for  his  care  of  their  goods,  above  the 
freight ;  and  is  too  small  to  be  charged  to  the  under- 
writers. 

§  3.  3d.  Partial  or  average  loss.  A  total  loss  of  the  thing' 
insured,  is  not  only  a  total  destruction  of  it,  hut,  also,  when 
it  is  so  injured  or  situated  as  to  be  of  little  use  or  value  to 
the  assured,  and  so  circumstanced  that  be  may  abandon 
it  and  sue  for  a  total  loss.  In  a  total  loss  the  prime  cost  or 
value  stated  in  the  policy,  at  least,  must  be  paid.  Partial  loss 
is,  when  the  thing  insured  is  so  partially  damaged,  by  some 
peril  insured  against,  that  the  insured  may  not  abandon^  but 
yet  call  on  the  underwriter  to  pay  part  of  his  policy,  by 
which  he  may  not  be  liable  to  pay ;  however,  if  the  loss  be 
a  small  proportion,  as  under  5  per  cent.  &:c.,  the  mode  of 
ascertaining  the  proportion  of  his  loss,  has  been  before  con- 
sidered in  the  preceding  article :  where  assumpsit  lies  fqr  l  East.  820. 
general  average.     Birkley  v.  Presgrave. 

§  4.  4th.  General  or  gross  average,  is  when  goods  are  hove  2  MarshaU, 
overboard  in  a  storm  to  lighten  the  ship ;  and  the  owner  of  the  ^^^* 
ship,  freight,  and  goods  saved,  contribute  to  those  who  owned 
the  goods  so  thrown  overboard :  when  this  is  settled,  actions  park,  138, 
lie  against  the  underwriters  to  compel  them  to  make  good  139' 
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Art.  9. 


12  Co.  63, 
case  of 
Mouse. 


Park,  139. 


Beawes,  148. 
—Park,  140. 
— ^  Marsh. 
461—1  W. 
Bl.  313. 

Maggrathy. 
Church, 
1  Cain.  196, 
211.-1 
Eatt,226. 


Park,  144, 


1W.B1.3I3, 
Barensor 
Berens  y. 
Racker  ; 
and  1  Johns. 
R.40& 


Park,  145.— 
2  Marsh.  467. 


this  loss  in  proportion  to  their  aoFeral  subficriptions*  To 
make  this  throwing  overboard  legal  it  must  be  done^  Ist. 
^  in  conBeqaence  of  a  delibaraie  and  voliuttary  coosQltatioD 
held  between  the  master  and  men." 

2d.  The  ship  must  be  in  distress  and  a  sacrificing  a  part 
be  necessary  in  order  to  preserve  the  rest. 

3d*  The  saving  of  the  ship  and  cargo  must  be  actaally 
owing  to  the  means  used  with  that  view  :  and  when  goods 
are  thus  neeeasarily  thrown  overboard,  it  is  a  good  justifico'* 
tlon  :  as  in  trespass  against  one  for  throwing  goods  over« 
board ;  a  plea  tnat  it  was  done  in  a  storm  in  a  case  of  ne- 
cesssity,  navis  lavanda  catua^  and  if  that  act  had  not  been 
done,  the  passengers  must  all  have  perished,  was  held 
good. 

§  5*  If  the  ship  perish  in  the  storm  and  so  is  not  saved  b^ 
the  ejection,  there  shall  be  no  contribution,  for  the  end  is 
not  answered  or  attained ;  but  if  tbis  ejection  <mee  pratrot 
her^  afid  she  continnjes  her  voyage  and  afterwards  is  lost, 
there  shall  be  contribution. 

§  6*  This  average  loss  includes  not  only  goods  hove  over- 
board^ but  expenses  incurred  in  ransoming  the  ship  from 
enemies  or  pirates,  damages  sustained  in  a  defence  against 
them,  the  expenses  of  curing  wounds  received  in  such  de- 
fence against  tbeoiy  in  reclaiming  or  defending  the  ship  in  a 
foreign  court,  &c»;  the  masts  or  cables  cut  away,  or  any 
other  part  of  the  ship  sacrificed  to  save  the  remaining  pro- 
perty. But  if  any  of  these  are  lost  by  the  storm,  when  that 
only  is  the  occasion  of  the  loss>  then  only  the  ship  and  freight 
contribute ;  for  here  is  no  deliberation^  no  act  done  with  a 
viem  to  save  the  ih^  and  ladings  no  deliberate  intentional  sa- 
crifice of  some  property  in  order  to  save  the  rest. 

§  7.  So  goods  wet  and  damaged  by  the  gection  most  be 
made  good,  and  the  smallness  of  the  loss  makes  no  difference, 
and  the  owner  is  not  bound  to  look  to  the  vesiipl  and  freight; 
and  1  Johns.  R.  472« 

§  8.  But  8ailor*8  wages  do  not  contribute  to  a  general 
average  $  nor  the  wearing  apparel,  or  jewels,  or  ornaments 
of  those  on  board. 

So  the  insurer  is  liable  for  a  sum  of  money  paid  in  a  fair 
compromise  to  prevent  a  condemnation  of  the  ship  or  cargo 
as  lawful  prize;  as  where  the  Dutch  ship  Tyd  was  cap- 
tured in  1758,  and  carried  into  England  and  libelled,  and 
claimed,  the  Dutch  owners,  bona  fide  compromised  with  the 
captors  for  £800  and  costs.  Held  the  underwriters  were 
bound  to  pay  this  loss.  Mode  of  computing  average  loss,  2 
Johns.  R.  138,  144. 

§  9.  This  loss  is  thus  fixed :  ascertain  the  value  of  the 
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ship,  freigbt  and  cargo  before  ejection,  say  j(l 0,000;  then  Ch.  40. 
the  value  of  those  goods  hove  overboard,  say  j(l,000 ;  this  Art.  9. 
$1,000  is  assessed  on  the  }  10,000,  for  those  ejected  must 
bear  their  part.  The  true  proportion  is  got  from  a  valua- 
tion  of  all  at  the  time  of  the  loss  s  the  practice  is  to  take,  how- 
ever, as  a  rule,  the  price  the  goods  saved  sell  for,  freight 
and  other  charges  bemg  first  deducted  ;  the  ship  at  her  va- 
lue on  her  arrival  and  the  clear  freight^  wages,  &c.,  being 
deducted. 

§  10.  These  laws  provided  that  thev  whose  goods  were  Mai8.c<^o- 
hove  overboard,  to  save  the  rest^  should  receive  an  average  '^^  ^^*' 
from  ship,  goods,  and  vx^ges  saved ;  the  same  as  to  masts, 
boats,  cables,  anchors,  riggine,  and  sails :  but  then  it  was 
enacted  that  goods,  &c«  should  not  be  thrown  overboard, 
&c.  without  the  consent  of  the  master  and  major  part  of  the 
company,  or  at  least  of  the  officers  with  the  master.  There 
was  a  similar  law  in  Connecticut. 

§  lU  Corn,  fish,  fruit,  &c.  contribute  to  this  gtntral  ave*  ^  ^f^  ^^» 
rage,  and  an  action  lies  against  their  owner  by  the  owner  of  \if^y  ^^ 
the  ship  to  recover  it.     So  the  tackle  sacrificed  to  preserve  PreigraT«. 
the  whole  on  extraordinary  occasions.     Corn  includes  pease 
and  beans,  but  not  rice.     5  Bos.  &  P.  Skl3,  314  ;  1  Johns. 
Ca.  226 ;  3  Cain.  108  ;  7  East,  38,  43. 

§  12.  Stranding  and  general  average.  In  stress  of  weather  4  t.  R.  783, 
a  vessel  put  into  a  certain  port,  and  certain  people,  unknown  NetUtt  t. 
to  the  plaintifi*,  there  seized  her  and  forced  the  master  to  sell  l««luiHRtoii. 
Iier  corn  (part  of  her  car^o)  at  a  low  price,  and  then  the 
ship  was  stranded.  The  ship  afterward  arrived  at  her  port. 
Lior.d  Kenyon  held  1st.  the  word  ^'  people^'  mieans  *^  the  m- 
ling  power  of  the  country  ;'^  2d.  that  the  above  loss  was  by 
pirates;  but  3d.  not  a  general  average^  bectause  the  whole 
adventure  was  not  in  jeopardy ;  those  people  meant  no  in- 
jury to  the  ship  or  coals.  4th.  that  this  was  not  a  loss  by 
stranding  i  5th.  that  corn,  fish,  fruit,  &c.  Skve  fru  of  average^ 
unless  general  or  the  ship  be  stranded^  because  of  a  perish- 
able nature^  and  it  is  difficult  to  find  whether  their  being  da- 
maged'arises  from  this  quality  or  from  any  accident;  6th,' 
that  when  the  ship  is  stranded^  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as,  probably,  occasioning 
the  damage ;  7th.  here  the  damage  clone  to  the  ten  tons  of 
corn  may  be  ascribed  to  the  stranding,  because  thereby 
damaged  and  hove  overboard.  But  the  declaration  im- 
puted the  loss  to  another  cause.  Buller  and  Gross  agreed  3Biiri?i550. 
where  there  was  a  loss  6y  stranding  ;  average  loss  on  goods. 
A  ship  conducted  by  a  pilot  up  Liverpool  river,  was,  against 
the  master^s  advice,  fastened  by  a  rope  to  the  shore,  there 
left  and  she  grounded,  and  fell  over  and  bilged  when  the 
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tide  left  her,  when  it  rose  she  filled  a6d  damaged  the  goodif. 
4  Maule  &  S.  77,  and  4  Maule  &  S.  503. 

§  13.  If  corn,  fish,  fruit,  and  the  other /)emAa6^e  articles 
be  damaged  in  a  siorm^  the  assured  cannot  recover  tor  a 
partial  loss.  Free  of  average  unless  general^  means  thej  are 
subject  only  to  a  general  average^  not  to  an  average,  or  par- 
tial loss,  by  flea  damage,  &c« 

§  14.  The  policy  was  on  fruity  the  ship  was  stranded  hut 
no  loss  arising  therefrom,  but  a  partial  loss  from  the  perils  of 
the  sea,  held  the  underwriter  is  liable :  for  the  contract  is 
that  no  average  or  partial  loss  is  to  be  paid  by  him,  unless 
or  except  the  ship  be  stranded,  buc  if  stranded,  then  a  par- 
tial loss  is  to  be  paid  by  him,  if  one  happen. 

§  15.  If  goods  be  put  into  a  boat  to  lighten  the  ship,  and 
to  enable  her  to  enter  a  river,  or  shoal  harbour  and  they 
perish,  ship,  freight  and  goods  remaining  in  her,  shall  con- 
tribute, for  to  save  them,  those  in  the  boat  are  lost.  But  if 
those  in  the  ship  perish,  the  goods  in  the  boat  do  not  contri- 
bute, for  the  ship,  freight  anc)  goods  remaining  in  her,  never 
were  put  in  jeopardy  to  save  those  in  the  boat.  Cases  of  par- . 
ticular  average,  2  Maule  &  Sel.  R.  371 — 377. 

§  16.  If  a  ship  be  forced  by  a  storm  to  enter  a  port  to 
repair,  and  cannot  continue  her  voyage  without  apparent 
risk  of  being  lost,  the  wages  and  provisions  of  the  crew,  from 
the  day  it  is  resolved  to  seek  such  port  to  the  day  of  her 
departure,  and  all  expenses  of  unloading  and  loading  her  cargo,^ 
and  the  taking  care  of  it,  and  the  wages  and  provisions  of  the 
worknun  hired  for  the  repairs,  become  general  average,  and 
the  underwriter  on  the  ship  is  liable  for  hfs  part ;  and  freight 
contributes  to  a  general  average;  so  if  she  spring  a  leak 
and  bear  away.  2  Cain.  263 — 374  ;  1  Cain.  573  ;  8  Johns. 
R.  307—321. 

§  17.  What  is  average  to  the  ship,  the  freight  or  the  cargo  ? 
Lord  Mansfield  said,  that  "  on  a  policy  on  a  ship,  sailors' 


wages  or  provisions  are  never 


a  policy  c 
allowed  i 


in  settling  the  da- 


mages.'' Such  a  policy  is  only  on  the  ship,  tackle,  and  fur- 
niture* Here  is  no  damage  tothem^  and  Bullcr,  J.  snid,  the 
court  only  looks  to  the  thing  insured,  and  here  *uhe  wages 
and  provisions  are  no  part  of  the  thing  insured."  This  ac- 
tion was  assumpsit  to  recover  the  amount  of  wages  and  pro- 
visions,  occasioned  by  an  embargOf  and  as  the  ajireragc  loss 
on  the  ship  was  less  than  3  per  cent.,  the  court  held  the 
plaintiff  could  not  recover..  A  loss  of  rigging  by  a  press  of 
sail  to  avoid  a  privateer  is  not  a  general  average.  5  Bos. 
&  P.  374. 

§  18.  The  policy  was  on  the  ship,  "  at  and  from  London 
to  Newcastle  and  Marseilles,  and  from  thence  to  the  West 
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Indies;  by  stress  of  weather  it  was  necessary  to  repair  her    Ch.  40. 
at  Minorca^  was  there  detained  a  considerable  time,  during     Art.  9. 
which  the  wa^€9  and  provisions  extraordinary,  were  to  a  v^^v^p/ 
large  amount ;  but  held  they  were  no  charge  on  the  ship* 

§  19.  So  OQ  a  policy  on  ship  andgoods^  the  assured  can-  Eden  r. 
not  recover  lor  waget,  provisions^  op  demurrAgej  duping  the  S?^*^^' 
ship's  stay  to  repair  and  detention  by  a  foreign  power;  for  ngs.J 
the  freight  was  liable  for  wages  and  provisions^  and  demur-  2T.il.  414. 
rage  could  not  be  allowed  oo  this  policy  ;  but  1  T.  R.  132 ; 
the  note  is  contra. 

§  20.  The  court  held  that  in  a  policy  ongoodsy  the  owners  ^^  •^t 
of  them  could  not  charge  the  freight  they  paid  pro  rata  iti-  MoudJii. 
neris,  for  their  transportation  to  the  underwriters,  when  the  ani.---%an. 
ship  is  captured  and  detained  by  a  foreign  power  and  then  ^i  ^^»  ^' 
restored.     A  policy  on  goods  does  not  include  the  captain^s  ^  ^^^'^ 
clothes^  the  skip^s  provisions^  or  goods  lashed  to  the  deck^  unless 
specially  named,  and  the  underwriter  on  goods  is  in  no  case 
liable  for  the  freight.    A  ransom  of  cargo  to  prevent  an  a(>-  ^  Johns:  R. 
peal  is  not  a  general  average,  but  falls  on  the  cargo  alone,  if  ^^'  ^^^ 
above  half  insured  is  a  total  loss. 

§  21.  In  a  policy  on  ship  and  furniture,  it  was  held  that  4T.  R.  OS 
furniture  includes  provisions  sent  out  in  the  ship  for  the  use  whltfemora 
of  her  crew,  and  when  lost  by  fire  in  a  bank  soul  must  be  ^Manhali 
paid  for  by  the  undepwritep  on  the  ship  and  fupniture,  but  68S« 
not  if  used  while  the  ship  is  detained.     Marshall  observes 
that  this  case  is  hardly  reconcileable  with  the  other  cases, 
and  Bullep,  J.  p.  210,  said,  ^  it  is  perfectly  clear  that  in 
every  instance  when  losses  have  been  settled,  the  provisions 
on  board  the  vessel  when  she  sailed  have  been  considered  as 
part  of  the  ship;  and  in  Robertson  v.  Ewer,  ^  the  provisions 
were  consumed  by  the  slaves  on  board,  considered  as  part  of 
the  cargo^  and  Marshall  624 ;  Buller,  J.  said,  ^'  the  value  of 
the  ship  alone  comprises  the  hull,  the  masts,  the  tackle,  and 
the  provisions  ;^'  but  625  he  added,  but  ^^  during  a  detention 
a  ship  is  not  proceeding''  in  her  voyage.     Rules  to  estimate 
average  losses,  1  Cain.  196,' 578;  2  Johns.  R.  98,  100. 

§  22.  Where  the  owner  by  charter  party  engages  with  |  "^^J^^^* 
the  defendant  to  keep  his  ship  in  repair  during  the  voyage;  Qiamock. 
repairs  in  port  are  not  a  part  oY  a  general  average,  as  to  the 
defendant,  though  she  is  repaired  for  the  safety  of  the 
voyage. 

§  23.  In  this  case  a  vessel  on  her  voyage  disabled  by  f^*2I:  ?". 
bad  storms,  necessarily  and  deliberately  put  into  Norfolk  in  foSwSoid 
Virginia,  and  there  repaired  for  the  benent  of  all  concerned*  7uan^8 
Held  to  be  a  case  of  general  average,  and  the  sailors'*  wages  '<*»•  R- 
and  ;>rovimn9  were  allowed;  and  the  plaintiff  had  judgment  ^[^^ 
for  3tVt  P^r  ^^'^^  ^^  the  defendant's  subscription  on  the  ves^  253^ 
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Ch.  40.    sel.    Average  was  produced  thus,  vessel  valued  at  f4.000; 

Art.  9.     cargo  $2,300;  freight  J750,  in  all         -        -        $7,060.00 

v^pv^^    Partial  loss  chargeable  to  the  vessel,  viz.  rigging 

$45;  sails  and  making  $100;  masts  $69.57 ; 

spunjarn  $19.87,  in  all       ....        9254.44 

The  rule  one  Deduct  on  new  materials  for  old  4  -        •  78.14 

third  for  ne%»  *  •  _ 

holds  inn;/  *••.««/> 

cases.  f  15D.30 

General  average  to  be  adjusted  bj  contribution,  viz. 
Pilotage  $40;  entry  $3.50;  harbour-master  $1.25, 

in  all $44.75 

Survejr  $13.98;    wharfage   $19.50;  small   stores 

$6.11,  in  all 39.59 

Notary  $9.92;  provisions  $30 ;  wages  100;  combos. 

$20.93,  in  all 160.85 

$245.19 
As  $7,050  is  to  $245.19,  so  is  $4,000  to  $139.1  K    As 
$4,000  is  to  $139.1 1,  so  is  $100  to  $3.48.     In  this  case  all 
4£ast«35.     ^®  English  and  many  other  authorities  to  about  1805  were 
considered ;  except  Thompson  v.  Rowcroft  in  1803,  one  of  the 
Russian  cases,  in  which  Lord  Ellen  borough  said,  that  it  be- 
longed to  the  owner  of  the  ship  to  pav  wages  and  for  provi' 
tions  during  the  detention,  &c.6e/bre  bis  abandonment  to  his 
underwriters  on  the  ship ;  and  to  them  to  pay  them  afierwards^ 
he  added,  ^^  expenses  of  this  sort  are  not,  properly  speakings 
salvage  on  the  frei^tf  but  they  are  charges  paid  by  the 
owner  of  the  ahip^  for  the  benefit  of  those  to  whom  he  aban- 
doned it;  this  was  in  answer  to  an  observation  made  by 
the  defendant's  counsel,  when  he  said  if  the  plaintiff  was 
entitled  to  the  freight  the  defendant  had  received,  he  was 
entitled  only  to  the  balance  of  it,  after  deducting  *^  the  ex- 
penses of  provisions^  seamens^  wages,  &c.,  ^  having  no  rela- 
R  fli^Uf"'  lion  to  the  sfctW'  and  cited  Robertson  v.  Ewer.     Here  as  in 
.  ss,  &•.      padelford  v.  Boardman^  wages,  and  provisions  during  the  de- 
tention were  held  to  be  a  charge  on  the  ship  and  not  on  the 
freight. 
iiB?wi?*         5  ^**  '^^  make  an  average  proper,  the  distinct  properties 
Mgtr.  '**"  of  »cv^ral  persons,  must,  by  the  contract,  become  exposed 
IVorrit,  Jon.    to  a  common  danger ;  and  there  must  be  a  relief  from  it  at 
the  expense  of  one  or  more  of  the  concerned ;  and  such 
relief  must  he  meant  andinttnded^  as  well  as  obtained,  at  the 
hazard  of  the  property  lost,  and  for  which  the  contribution 
18   claimed*     Hence  where  the  plaintiff's  dollars   were 
moved  from  the  ship,  supposed  to  be  sinking,  to  the  long- 
boat, ns(  with  a  view  to  save  the  ship  and  goods  left  on  boards- 
they  are  not  liable  if  the  dollars  in  the  boat  be  lost.    And 
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if  part  of  the  goods  in  the  boat  be  thrown  overboard  to  nave  Ch.  40. 

the  boat  from  sinking,  the  rest  are  not  liable  to  contribute.  ^rL  9. 
In  regard  to  them  there  was  no  contract  or  mutual  de» 


§  35.  Assumpsit  for  money  laid  out  and  expended  by  the  9  Mass.  R. 
hirer  of  the  brig  Amity,  and  owner  of  the  cargo,  against  tho  ^»  ^^"P* 
owners,  for  their  part  of  the  ransom  money,  she  having  been  dV'fc  ai.^^ 
captured  and  carried  into  Nevis  in  1806,  and  was  neutral.      ' 
The  neutral  hirer  and  master  appointed  by  the  owners 
agreed  to  |838  ransom  and  costs.     And  the  hirer  (in  the 
vessel)  being  the  plaintiff,  drew  a  bill  tm  one  Carter,  pay^ 
able  to  the  master,  and  he  endorsed  it,  and  the  caplors  re- 
ceived  it.     No  proceedings  in  the  itdmirohy  but  the  libelling* 
Vessel  and  cargo  were  released  and  arrived  in  safety.  Held 
the  owners  were  not  liable  on  account  of  such  bill  until  paid, 
but  if  paid  they  would  be  liable,  as  for  an  uv^tmge  loss  on 
the  value  of  the  vessel  and  cargo^  at  the  tioDtt  and  place  of 
incurring  the  eipense. 

A  covenant  in  a  charter  party  to  pay  for  demurrage  ap- 
plies only  to  a  detention  voluntary  on  the  pari  of  the  hirer 
of  the  vessel,  and  not  a  detention  by  captare. 

§  26.  Assumpsit  to  recover  a  sum  of  money  as  contribu-  8  Mast.  R. 
tion  in  the  nature  of  general  avert^e^  for  the  toss  of  the  masts»  ^^  ^^^ 
spars,  rigging,  and  sails  of  the  plaintiff's  vessel,  at  sea  in  a  r^ryton. 
violent  storm ;  after  hanging  by  the  vessel's  side  half  an 
hour,  were  cut  loose  to  save  the  vessel  and  cargo ;  after- 
wards being  met  by  another  vessel,  part  of  the  cargo  was 
put  on  board  her  and  brought  in  safe,  the  wreck  being  left 
behind.     Salvage  of  one-third  was  allowed  of  the  cargo 
saved  to  the  salvors.    Held  the  owner  of  the  cargo  saved 
was  not  liable  to  the  owner  of  the  vessel  lost  for  contribu** 
tion.     So  the  loss  of  the  masts,  spars,  rigging,  ^c.^  only 
severed  after  torn  away,  and  the  cargo  was  saved  by  a  sal- 
vage to  the  salvors. 

f  37.  Assumpsit  for  a  contribution  to  a  general  average  3  Maii]«  h 
for  work  and  labour  and  money  paid.    This  was  the  case  ^^  R*  482, 
of  a  ship  run  foul  of  in  her  voyage  by  another  and  damaged,  waSman^ 
whereby  the  master  was  obliged  to  cut  away  pert  of  the 
rigging  and  return  to  port  to  repair  the  damage  essentially 
to  the  voyage,  or  safely  to  keep  the  sea.     Held  only  the 
expenses  of  repairs  absolutely  necessary  to  enable  the  ship 
to  pursue  her  voyage :  and  unloading  the  goods  to  make 
the  repairs  were  a  general  average,  not  the  master's  expenses 
during  the  unloading,  repairing  and  reloading,  nor  crimpage 
to  replace  deserters  during  the  repairs.  4  ManU  Si 

§  28.  Wages  and  provisions  of  the  crew  while  the  ship  ^'  ^  ^^h 
remains  in  port,  compelled  to  enter  for  safety  to  Eepair  a  wStJ©more. 
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Ch.  40.    damage  occasioned  by  tempest,  are  not  the  subject  of  gene- 
Art.  10.    ral  average;  nor  expenses  of  such  repairs;  nor  wages  and 
provisions  of  the  crew  during  her  detention  in  port,  to  u  hich 
she  returned  was  detained  in  it  by  reason  of  adverse  vrintls 
and  tempest :  nor  the  damage  done  to  the  ship  and  tackle 
by  stanaing  out  to  sea  with  a  press  of  sail  in  bad  weather, 
necessary  to  avoid  standing  on  a  lee  shore :  nor  is  the 
insurer  of  goods  from  Lond9n  to  Lisbon  or  a  foreign  coun- 
try, held  to  indemnify  the  assured,  a  subject  thereof  obliged 
by  a  court  there  to  contribute  to  a  general  average,  not  by 
law  demandable  in  England,  if  it  do  not  appear  the  parties 
contracted  on  the  footing  of  some  usage  among  merchants, 
in  the  foreign  country,  to  treat  the  same  as  general  average. 
Such  usage  is  to  be  collected  merely  from  the  recitals  and 
assumption  made  in  such  courts  and  cases.    ^^  A  general 
average  must  lay  its  foundation  in  the  sacrifice  of  a  part  for 
the  sake  of  thereat;^  here  was  none,  but  of  time  and  pa- 
tience, not  like  Plummer  v.  Wildman. 
io^KlJmbl^'      §  29.  in  fixing  the  vessel's  value,  the  usage  is  to  allow  a 
t/Bowim.     month's  pay  advanced  to  the  master  and  crew,  provisions 
for  the  voyage,  and  all  other  charges  and  articles  necessary 
to  prepare  her  for  it.    The  2  per  cent  deducted  in  case  of 
loss  is  to  be  considered  as  so  much  additional  premium  in 
that  event, 
a  Johns.  R.       §  30.  A  ship  in  extremity  is  voluntarily  run  ashore  and 
si^Btad-^    afterwards  got  off  and  proceeds;  the  damage  by  stranding 
hunt's  else.  '^  general  average,  but  if  by  running  her  on  shore  she  is 
lost  totally,  but  the  cargo  is  saved,  this  is  not  a  case  of  ge- 
neral average,  the  cargo  is  not  Kable  to  contribute.    This 
last  point  was  not  decided  on  English  authorities,  for  none 
were  to  be  found  as  to  it,. but  on  foreign  authorities,  as  Eme- 
rigon  and  others.     And  said  Kent,  C.  J.  the  total  loss  of  the 
ship  was  more  the  effect  of  iacddtnt  than  of  dtsign^  so  no 
contribution.    2.  The  insurer  of  freight  is  not  liable  where 
the  ship  is  disabled  and  the  master  neglects  the  proper 
means  to  earn  bis  freight :  as  if  he  do  not  offer  to  deliver  the 
Koods,  as  he  may  do,  to  the  owner  when  she  is  disabled,  and 
if  he  do  not  ofier  to  carry  them  in  another  vessel  to  their 
port  of  destination  when  he  can :  the  master  must  do  all  he 
reasonably  can  to  earn  his  freight  to  make  the  insurer  of  it 
liable  for  the  loss  of  it. 
Mawhall —        ^^j^  10.  Barratry  in  Masters  or  Mariners. 
94  95^^^'      §  1.  "  Barratry  is  every  specxts  of  fraud  or  knavery  in  the 
8  East,  126.    master  of  the  ship,  by  which  the  freighters  or  owners  are 
—1  Stra.       injured  ;  and  in  this  light  a  criminal  or  a  wilfid  deviation  is 
Mod"^.—  '^*'''^*'*yi  'f  '^  ^®  without  their  consent."    "  Any  act  of  the 
"^  master  or  mariners  of  a  fraudulent  or  a  criminal  nature,  or 
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grt>$sbf  negligent^  lending  to  their  own  benefit,  and  to  the  pre«     Gh.  40^ 
judice  of  the  owners  of  the  ship,  mthout  their  consent  orprivi"    Art.  lO. 
ty^  is  barratry.^'     It  may  be  by  running  away  with  (he  ship,  >^^v<^^ 
sinking  her,  deserting  her,  or  embezzling  the  cargo;  "  or  39.  iUym. 
when  the  master  defrauds  the  owner  or  insurers,  by  carry-  1349.— 
ing  the  ship  a  course  different  from  his  orders,"  with  an  evil  ^V^*  ^^' 
intent;  and  in  such  case  the  insurer  may  recover  for  bar-  1173.^* i>« 
ra/ry,  though  the  loss  happens  after  the  ship  returns  to  her  ^  E.  26».-^ 
right  course ;  but  it  must  happen  during  the  voyage  insured.  ^  Stra.  1264. 
As  if  the  master  smuggle  in  the  voyage,  and  after  it  is  up  ^.Z.^  i) 
the  ship  is  seized  for  that  smugglings  the  underwriter  is  not  &  e.  379.-^ 
liable.     See  art.  II,  s.  16.     Must  be  a  criminal  act,  or  a  7  o.  &  fi. 
fraudulent  purpose  executed,  to  constitute  barratry.  ^^' 

§  2.  But  if  the  captain,  and  so  forth,  act  with  a  view  to  the  |Stra.  1173, 
interest  of  the  owners^  and  not  with  a  view  to  h\s  private  inte-  ^l^^l^' 
rest,  it  is  not  barratry,  as  if  he  deviate  meaning  to  promote  Same  Park, 
their  interest  and  not  his  own ;  but  see  East,  136,  post  16.    ^• 

§  3.  A  loss  laid  **  by  the  fraud  or  negligence^  of  the  master  ^^^^ 
is  good ;  the  master  cruised  contrary  to  the  instructions  of  jjsi.l^  t. 
his  owners,  for,  and  took  a  prize,  and  his  vessel  was  after-  R  379,  384, 
wards  lost  in  consequence  of  it.     The  court  held  it  was  bar-  ^*^"  •'•  ®^" 
ratryt  and  the  underwriter  liable;   though  the  master  li-  8Joimi.R. 
belled  the  prize   for    his  owfier  as  well  as  himself,   and  272.-- 
Lawrence,  J.  added,  "  and  though  the  captain  might  con-  jj  Johoi.  R. 
ceive  that  what  he  did  was  for  the  benefit  of  his  owners, 
yet  if  he  acted  contrary  to  his  duty  to  them,  it  was  bar- 
ratry.^ 

§  4.  This  was  assumpsit  by  the  assured  against  the  under-  4  T.  R.  33, 
writer,  on  a  policy  on  goods  on  board  of  the  ship  Live-Oak,  ^»  ^^^  *• 
at  and  from  Jamaica  to  Jiew  Orleans.    The  declaration  slT^^'e. 
stated,  that  the  ship  ^*  before  her  arrival  at  J^ew  Orleans  was,  379.— 
together  with  the  goods,  &c.,  by  the  barratry  of  the  said  Jo-  ^  Cain.  1-9. 
seph  Rati,  he  then  and  there  being  master  of  the  ship,  &c.,  "-^*"»" 
run  away  with,  and  wholly  lost  to  the  plaintiff,  &c.    The  i  johna.  R. 
facts  were,  Rati,  who  acted  as  master^  put  up  the  Live-Qak  as  205- 
a  ;mera/ ship  at  Kingston,  in  1783,  and  the  plaintiff,  (among  ^JJJ^^Jj. 
others)  shipped  his  flour  and  dry  goods  in  question.     She  cS"tn!d*  •'" 
sailed  in  May,  and  arrived  in  June,  1783,  at  the  mouth  of  the  insurer 
the  Mississippi  and  cast  anchor  there,  and  Rati  went  up  in  wWablofora 
his  boat  to  .ATffw  Orleans,  and  on  his  return  to  his  ship,  di-  t^de  barra- 
rectly  stood  away  for  the  Havana,  and  never  more  was  heard  troasiy  car- 
of.     His  private  adventure  was  negroes,  and  there  was  rea-  ned  on  by 
sonable  evidence  to  suppose  he  nreant  to  sell  them  at  Jfew  Or-  2^caines*R. 
>  leans  ;  but  finding  it  difficult  to  do  so,  on  account  of  an  inter-  292.  Suckiey 
diction  against  the  importation  of  them   by  the  Spanish  «.  Dalafiald, 

Svernment,  he  sailed  for  the  Havana  in  quest  of  a  market 
*  them.    It  ,did  not  appear  whether  Rati  or'  what  person 
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Ca.  40;  was  owner  of  (he  ship,  or  whether  he  was  general  freighter 

Jrt.  10.  or  not.     Case  of  Cb.  40,  a.  13,  s.  38. 

^^^^^■^^  '    §  5.  Jucignienl  for  the  plaintiff;  for  there  was  proof  that 

A  fraudulent  ^^^^  ^^^  caplain^  and  sufficient ;  there  was  none  he  was 

actb]rth«  owner.    This  was  barratry^  not  deviation;  and  it  was  the 

maator  and  a  underwriter's  inUrutf  and  so  duty,  to  prove  Rati  ovonerj  the 

bamur^^s  plaintiff  having  proved  him  masterj  which  prima  facie^  sup- 

CauMf)  R.  fiosed  hiin  not  to  be  owner. 

67,  Kend.  §  6.  Buller,  J.  said  barratry  was  a  question  of  law  which 
field ^^*'  *"^®*  ^^^  ^^  ^^^^'  '"  ^"®  sense  **  it  is  a  deviation  by  the 
eifential  it  captain  for  fraudukni  furfoses  of  his  onmJ'  Hence  he  de- 
be  commits  viated  with  a  fraudulent  view.  Had  he  freighted  the  ship 
b***  ^fit  *f*  ^^^  voyage,  he  could  not  have  been  guilty  of  barratry, 
the  master  ^^  ^^  ^^^^  anchor  with  a  fraudulent  view,  it  was  a  barratry, 
or  mariners,  ^^  His  intent  in  BO  doing  was  a  question  for  the  jury  .^^ 
vr  R.  drr  ^  ^'  ^  ^^^P  ^  insured  in  a  lawful  trade,  and  the  mas* 
HarelodTv  ^^^  smuggle  goods,  whereby  the  ship  is  seized,  the  under- 

Hanci! 2 '  Writer  is  liable ;  if  the  smuggling  was  without  the  owner's 

Cain.  22S2.  privity,  and  barratrously. 

1  T^R.  ^'  ^  ^*  ^"  ^^^^  ^^^^  ^^^  court  held  that  barratry  can  only  be 
Ntttt,  kc.,  *  in  tekuion  to  the  owners  of  the  ship ;  for  it  is  a  breach  of  duty 
aisii^ees  v.  to  them.  Therefore,  when  the  captain  in  a  voyage  from 
— Pwk  Im  ^^^^  *^  RoehelUf  "  ty  the  instigation  and  direction  of  the 
107  ^ame  '  Messrs^  Grandes^  the  owners  of  the  ship^  went  with  the  ship  and 
case.— 9  cargo  to  Bostrdeaux  instead  of  RockelU^  it  was  adjudged  he 
^!?'h^^^'c  ^^^^^  ^^  ^  guii^y  of  barratry  }  and  that  it  cannot  be  com- 
Wojas.  Ca.  ^jj^gj  against  any  but  the  owners  of  the  ship.     It  cannot  be 

2  Cain.l.«-  committed  by  the  owner  of  the  ship  ;  nor  against  him  with  his 

3  Cain.  149.  consent.  Negligence,  no  barratry ;  13  Johns.  R.  451  ;  nor 
Sf JW?"^*  if  the  master  be  owner  can  there  be  barratry. 

Cowp.  140,        §  d*  So  in  this  case  one  Willis  owned  the  ship,  Darwin 
l6^ty9^\^ijo  freighted  fter,  and  insured  his  goods  on  board  her  from  Lon* 
-^ia!1»'^*    doft  to  Saville^  the  true  voyage.     The  master  deviated  and 
103.         *     went  to  Guernsey  to  take  in  bis  own  goods,  with  the  know- 
See  s.  8.        ledge  of  Willis^  but  not  of  Darwin.    She  sprunk  a  leak,  and 
MairiL  4S8.    ^  lojg  happened  after  she  left  her  right  track.    Darwin  re- 
covered against  the  underwriters,  for  barratry  in  the  master  ; 
for  the  court  considered  Darwin  as  the  true  owner  for  the 
voyage,  and  Willis^  whohadcbarteted  Iiertohim,  had  noth- 
ing to  do  with  her;  facts  stated  a  little  differently  in  Loffl 
631,  and  1  Johns.  R.  323. 
7  T.  R.  50&,       §  1 0.  If  the  master  ignorantly^  and  not/raudu/fni/y,  deviate, 
^^yja's  <ase    though  it  avoids  the  policy,  it  does  not  constitute  barratry.  See 
SI^  Somei    ^'PWt/ton.     What  degree  of  ignorance  in  the  master,  whence 
«.liofen.      he  deviates  from  bis  voyage,  will  avoid  the  policy,  is  a  ques- 
tion quite  unsettled.     It  is  impossible  for  any  master  a/ooyx 
to  know  bis  latitude  and  longitude,  and  of  course  his  tme 
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sitaation ;  oh  the  other  hand,  a  master,  nurely  by  His  igho^     Ch.  401 
rani€y  may  get  out  of  his  wujr,  and  rery  much;  when  a  ^kil-    Art.  11. 
fill  master  would  not  at  all.     !2  Dall.  1 37  j  4  Dall.  294 ;  1  D;   sj^s^i^ 
&E.  127. 

§  11.  By  this  act  a  very  severe  punishment  is  provided  Haft.. Act; 
for  those  masters,  and  others,  who  wilfully  destroy  or  cast  March  8, 
away  any  vessel  or  cargo,  or  fit.  out  the  same  wilh  $uch  in-  Jf^aw.  R. 
tent;  or  make  out  false  invoices,  to  defVaud  underwriters^  l^ia,  Vfigt 
or  make  false  affidavits  or  protests  within  the  body  of  the  sin,&al.v, ' 
county,  &c.    To  constitute  barratry  there  must  be  a/rau»  g^^ 
dultnt  intent  or  a  criminal  act.  oaiei,  6 

Art.  M.   Undut  concealment  avoids  the  policy^  ^c.  .  Taon.  R. 

6  1.  If  the  assured  fraudulently  conceal  any  fact  or  cir-  3?^»^^» 
cumstance,  material  to  the  riisk,  n  vacates  the  pplicy.    It  is  scandret.— 
bis  duty  to  be  open  and  fair ;  and. to  state  to  the  underwriter  9  P.  W.  isaii 
att  material  facts  knovtn  t6  the  assured.     Even  an  innoctnl  -TJohai.R* 
concealment,  if  material,  may  avoid  the  policy ;  but  this  rule  ^^.  510. 
has  its  limits;    The  assured  is  not  bound  to  tell  every  thing  514,  NoU* 
be  knows  $  he  is  not  bodnd  to  disclose  first  what  the  under-  «>K«imo- 
writer  is  bound  to  know,  as  the  nature  and  circumstances  of  ^^j)^    1 
the  trade,  to  which  the  policy  relates ;  as  if  he  insures  the  95^,  3^  * 
goods  to  the  coasts  of  Labrador^  and  there  till  safely  landed  Planche  «. 
from  the  ship,  the  underwriter  is  presumed  to  know,  and  3Bw*iio5. 
need  not  be  told  the  usage  there  is,  to  be  fifty  or  sixty  days  i  v^bi. 
in  unladinfi;,  though  this  usage  be  but  of  three  years  standing,  603,  690. 
and  the  trade  there  confined  to  the  plaintiffs.  £1? '  ** 

2d.  Public  facti ;  for  the  underwriter  is  bound  to  know  f^^JJ^Jaos 
political  perils,  as  peaee  and  war,  &c.  If  he  insure  a  pri-  1919.-^  ' 
vateer  he  need  not  be  told  hrr  destination.^  a  Cain.  la. 

$  2.  The  underwriter  need  not  be  lold  what  he  in  fact  '^  g^* 
knows^  however  he  comes  by  the  knowledge.  364!— Park 

§  3.  Nor  what  he  ougki  to  knoWf  as  currents,  pirates^  &c.  14,  205, 817. 
or  what  makes  the  usual  voyage  in  the  insured  route  more  ^i^"* 
or  less  dangerous,  or  what  is  equally  open  to  both  parties.  p„^  197^ 
How  far  the  jury  decides  it,  6  Cranch,  336,  340.  196,  School* 

§  4.  Nor  what  lessens  the  risk.  ^'p^'ia*"' 

§  6.  Nor  what  he  undertakes  to  know.  — ftta,  366. 

§  6.  Nor  of  conclusions  from  facts  that  other  men  make.  1  Johns'.  Ca. 
Nor  any  thing  impliedly  warranted^  as  that  the  ship  is  sea-  1  S«ton». 
worthy,  &c. ;  for  if  riot  so,  the  warranty  holds,  and  the  as-  ^^^155, 
sared  has  a  remedy  on  that ;  not  bound  to  state  the  goods  ^1  w.  Bl.' 
are  contraband  ;  they  are  lawful  goods,  not  being  positively  463. 
prohibited  by  the  vesseFs  country.  3M*Hodr- 

§  7.  But  the  concealment  of  any  feet  (except  as  above)  ton V  U^- 
which  varies  the  risk,  is  fata^  for  the  underwriter  ought  to  ardion.*^ 
know  every  fact,  so  as  to  enabkhifk  to  form  a  true  estimate  of  Doojl.  ^3- 
the  risk  io  be  run';  therefore,  if  the  asssured  conceal  the  true 

VOL.  II.  ife 
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Ch.  40.    port  of  lading,  he  avoids  the  policy.    So  any  material  fact 
Art.  !l.    he  private] j  knows,  and  which  the  underwriier  has  no  rea- 
>_^^-^_r    Bon  to  suspect.    £  Cain.  329. 

5  T.  R.  580,  §  8.  In  1 793,  insurance  was  made  from  Liverpool  to  Oporto. 
Danison  «.  The  ship  sailed  and  was  driven  back,  and  before  she  could 
Moudifflwni.  gail  a^ain,  she  was  embargoed.    The  assured  asked  the  uii- 

derwriicr  to  agree  to  have  her  made  a  letter  of  marque ;  this 
they  refused,  but  agreed  that  guns  might  be  pat  on  board 
for  the  defence  of  the  ship  ;  the  assured,  however,  made  her 
a  letter  of  marque  and  concealed  the  fact;  this  vacated  the 
policy,  though  he  made  no  use  of  the  letter  of  marque,  and 
it  was  obtained  merely  for  the  purpose  of  cruisine  on  the 
homeward  voyage ;  but  it  materially  varied  the  risk  without 
their  consent  or  knowledge ;  liberty  to  chase^  capture  and 

6  East  46     ^^^P^^^9  IS  not  liberty  to  convoy  them  into  port. 

and  208,  „^  ^1  ^^^P^i^  on  a  policy  of  insurance  on  horses  from 
Circuit  New  London  to  Barbadoes,  in  the  brig  Aurora*     She  sailed 

Conrtat  Aucust,  1797,  and  was  lost,  as  supposed,  September,  1797, 
nw!  Bu^  ?"1  "?^  ^T^  ^^""^^  °f  f^""  a  year,  was  of  course  deemed  to 
t^.  Foiter.  be  lost  It  was  agreed  that  the  plaintiff  ought  to  recover  if 
there  was  no  concealment  of  any  material  circumstance.  Octo- 
ber 1, 1 797,  captain  O'Brian  arrived  at  New  York,  and  made 
report  in  the  books  of  the  insurance  office  there,  that  he  saw 
brig  Deborah,  of  Hartford,  a  wreck  in  lat.  24  N. ;  this  report 
Burr  was  informed  of  October  1,  1797,  and  saw  it  in  i tie 
books  October  2.  He,  by  Thomas  &  Washington,  opened  a 
policy  m  New  York,  and  there  found  the  report  had  weieht 
with  the  insurers,  as  some  of  them  supposed  there  was  no 
such  vessel  as  the  Deborah  of  Hartford;  therefore  that  the 
wreck  must  be  the  Aurora  of  Hartford.  October  2,  Burr 
wrote  to  his  friend  in  Boston  to  cei  insurance  on  the  said 
horses,  but  was  silent  as  to  the  said  report ;  his  friend  eot  it 
made  October  the  8th ;  October  3,  Burr  saw  O'Brian  and  bis 
mate,  who  described  the  wreck  to  be  undoubtedly  the  DAordh 
of  Hartford,  a  half  rigKed  brigantine,  1 50  tons,  no  head,  cabin^ 
not  painted.  The  Aurora  was  a  full  rigged  brigantine,  108 
tons,  had  a  womaa's  head,  her  cabin  was  painted.  But  Burr 
was  of  Hartford,  and  no  evidence  was  produced  that  there 
ever  was  any  such  vessel  in  Hartford,  called  (he  Deborah. 
Verdict  for  the  underwriter :  the  court  held  that  it  was  not 
material  whether  there  was  or  was  not  a  mistake  in  the  name, 
was  the  circumstance  material  or  of  such  a  nature,  as  if  de- 
scribed, it  would  have  raised  or  affected  the  rate  of  premium  in 
the  mmdsof  the  Boston  underwriters  ;  that  the  underwriters 
^  are  to  judge  of  the  risk  and  premium  ;  therefore  they  ought 

to  be  informed  by  the  assured  of  every  material  feet  he 
*nows  5  and  he  conceals  any  such  fact  at  bis  peril  j  that  this 
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fact  was  material,  because  it  excited  a  just  suspicion  that    Ch.  40. 
the  wreck  was  the  Aurora  of  Hartford.  Art.  1 1. 

§  10.  On  a  h'ke  question  of  concealment  in  this  case  of  -^^^^^^^ 
Batchelder  v.  Jones,  the  court  said  it  was  the  duty  of  the  mus.  S.  J. 
assured  after  he  has  sent  off  to  get  insurance  made,  to  send  Court,  Nor. 
and  countermand  it  if  he  receives  unfavourable  news,  and  '^^^  Batch; 
has  convenient  time  and  opportunity  to  send  and  counter-  jo^mJ* 
inand.     Even  so,  if  his  agent  has  information  and  does  not  T.  R.12, 
disclose  it,  it  is  the  same  thing,  for  what  the  agent  knows,  ^^^^^  ^ 
the  law  presumes  the  principal  knows  or  maj  know.  f  MaSep'* 

§  11.  The  vessel  in  question  sailed  the  23d  da  j  of  Decern-  4CraiM  * 
ber,  and  the  broker^s  instructions  stated  that  she  was  not  to  353,  i  Man. 
sail  till  the  24th.    Lord  Mansfield  held  that  this  was  a  ma-  ^JJitt™"^' 
terial  concealment  and  misrepresentation. 

§  12.  So  where  the  assured  knew  his  ship  had  sailed  from  l  Manhall 
the  coast  of  Africa  on  a  certain  day,  only  stated  that  she  ^^  ^^^ 
was  on  the  coast  on  that  day,  held  the  policy  was  void,  and  Schoolbnd. 
judgment  for  the  underwriter. 

§  13.  If  the  fact  concealed  be  roateriafit  vacates  the  pol-  Mati.  35l» 
icy,  though  the  broker  thought  it  immateriaL    Even  douhtjul  ^h^^J^^ 
rumors  respecting  the  safety  of  the  ship  ought  to  be  stated,  g  stra.  U83. 
So  if  it  turn  out  the  ship  was  well  after  the  storm  in  which  Seaman  v. 
the  rumor  was  she  was  lost^  it  makes  no  difference ;  the  ru-  Fonnereatt^ 
mour,  true  or  not,  should  be  stated, 

§  14.  If  there  has   been  a  non-compliance  with  a  foreign  SBuir  190^ 
law,  though  that  be  contrary  to  the  law  of  nations,  the  fact  Maine  t. 
ought  to  l>e  staled  and  disclosed,  for  it  varies  the  risk,  and  i^^Bf^4^ 
the  underwriter  oueht  to  be  informed  of  every  fact  known  to 
the  assured,  that  the  insurer  may  truly  calculate  the  risk. 

And  fraud  or  concealment  in  the  underwriter  affects  the 
policy  as  much  as  in  the  assured  :  the  contract  is  mutual, 
and  he,  in  order  to  calculate  his  premium  truly,  ought  to  be 
informed  of  whatever  the  underwriter  knows ;  each  party 
is  equally  entitled  to  the  good  faith  and' open  fair-dealing  of 
the  other.  , 

§  15.  Case  on  a  policy  of  insurance  for  110,000,  on  the  8  Mats,  R. 
ship  Ariadne,  and  her  /reight.    In  this   action  the  plaintiff  ^^  Hoytr. 
was  non-suited,  on  the  ground  there  had  been  2l  fraudndeni  ^"^■'■^ 
concealment  of  material  facts  at  the  time  of  effecting  the  in- 
surance, and  a  new  trial  refused  ;  the  plaintiff  concealed  a 
letter  from  Thomas  Dickson  &  Co.  containing  very  materi- 
al information  in  estimating  the  risk,  and  so  the  policy  was 
yoid,  and  being  void  for  such  a  cause,  the  plaintiQ  is  not  en- 
titled to  a  return  premium. 

§  16.  Case  ou  a  policy  on  the  ship  Annahelld^  dated  Jan.  8  East  126, 
28,  1804,  in  an  African  and   West  India  voyace  ;  held,  1st.  ^^«  '^• 
barratry  is  any  fraudulent  or  criminal  conduct  by  the  master  manyai«r 
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or  mariners  against  the  owners  of  the  ship  or  goods  in  breach 
of  the  trust  reposed  in  them,  and  to  ihe  injury  of  the  owners, 
though  it  maj  be  done  with  an  intent  to  injure  them,  or 
at  their  expense  to  benefit  the  master  or  mariners:  hence, 
2d.  where  the  master  had  general  instructions  to  make  the 
best  purchases  with  despatch  ;  held,  this  did  not  authorize 
him  to  go  into  an  tmrnxfa  settlement  to  trade,  {which  ihe 
enemy  permitted)  though  bis^car^o  could  be  more  speedily 
and  cneaply  completed  there ;  but  such  act,  by  reason  of 
which  the  ship  Wasr  seized  and  confiscated,. was  barratry  : 
case  deemed  ^^  ntm  in  specie  ;^'  the  Annabella  was  seized  by 
an  £n^{t5&friKate,and  confiscated,  for  trading  with  the  ernmy^ 
the  Dutch :  the  best  purchases,  &c.  meant  legal  ones,  and 
the  owners^  implied  instruction  to  their  m^ter  are,  that  he 
act  according  to  law. 

§  17.  Axbartered  a  vessel  to  B  pt for  a  qectain 

voyage,  but  reserved  half  ilie  cabin,  and  certain  privileges 
foi"  the  master  and  mate,  and  covenanted  to  hire  and  pay  the 
master  and  crew,  and  to  furnish  them  with  provisions,  &c. 
Held,  A  remained  owher  of  the  vessel  for  this  voyage,  and 
therefore,  when  the  master,  at  B>  request,  who  wa^  on  board, 
went  out  of  the  course  of  the  voyage,  and  the  vessel  was  cap- 
tured, it  was  barratry  in  the  master,  and  for  whict^  the  under- 
writers on  the  vessel  were  liable ;  this  case  difiers  materially 
from  Valleijo^  ^c.  v.  IVheeUr^  where  ^he  whole  management 
Was  given  over  to  the  (^reighter. 

§  18.  If  0  policy  be  effecied  on  vl  foreign  built  ship,  British 
owned,  (not  required  to  be  registered,  may  sail  without  con- 
v6y)  the  assured  need  not  state  to  the  underwriter  this  fact, 
she  is  foreign  built.  •  ' 

§  19.'  Insurance  on  the  ship  Eliza,  from  Trinidad  to  Lon- 
don* &c.  dated  April  30,  1802.  Held,  Ist.  as  the  assured 
impliedly  warrants  his  ship  to  be  seaworthy^  hence  it  Is  not 
necessary  to  communicate  to  the  underwriter  ever^  thing  that 
forms  an  ingredient  in  seaworthiness,  in  the  iSrst  instance,  or 
unasked  for;  but  if  any  information  as  to  her  seaworthiness 
he  asked  for  by  the  underwriter,  any  way  material,  it  must 
be  disclosed  by  the  assured.  '  2d.  The  assured  received  a 
letter  from  his  captain  at  Trinidad,  giving  information  that  he 
had  been  obliged  to  get  the  Eliza  surveyed  there,  on  account 
of  her  bad  character ;  bdt  the  survey  inclosed  in  the  letter 
gave  her  a  good  character.  The  court  was  of  opinion  that 
the  non-disclosure  of  this  letter  and  survey  did  not  vacate  the 

Eolicy,  though  if  this  evidence  had  been  known,  it  would 
ave  increased,  the  premium.  The  court  cited  Lord  Sfans- 
field^s  rules  in  Carter  ?.  Bofhm,  as. to  giyipg  information,  and 
thought  the  letter  and' survey  did  not  vary  the  risk,  and  in- 
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qaired  if  it  is  to  be  a  rule  the  assured  is.  to  give^  unasked  Tor,    Ch.  40. 
every  kind  of  information  he  has  rtspecting  the  s^hip  from    Art.  11. 
the  time  she  was  launched,,  how  and  where  built,  what  form  >^^^^^^ 
of  construction,  bow  and  when  and  where  repaired,  &c.  &c. 
and  all  this  migbt  be  asked  for.    The  court  also  cited  Lord 
Manafield^s  rule  in  Sehoolbred  t.  Nuit  as  toaach  implied  tear-      ' 
ranly^  and  adopted  it.    Judgment  accordingly — the  verdict 
found  against  the  opinion  of  the  m^t  prim  jud^e. 

§  20.  But  in  this  case  held  a  nmtmal  conceabnent^  when  on  New  R.  14, 
a  policy  on  goods  from  Berderygge  to  Londmi^  effected  Dtc.  WUUs  t. 
13,  by  consignees,  without  disclosing  a  letter  tliey  deceived  ^^o^*''- 
the  day  before,  dated  November  30,  inforn^ing  the  captain 
would  sail  the  next  day,  and  directing  them,  if  be  should  not 
be  an*ived,  to  effect  the  insurance  as  low  as  possible,  though 
in  faqt  the  ship  did  npt  sail  tilUhe  94rh  (rf  Detember. 

§  21.  Caae  on  a  polrcy  om  goods  on  board  the  Cumbevland,  J^ew  R.  151, 
at  and  from  ^BarbMioes  to  LhemoL    In  eiccting  it  a  broker's  p^*^!^^' 
letter  was  produced,  stating  the  ship  was  not  coppered,  but  CaineB^  sao. 
a  slow  sailer,  and  was  expected  to.have  sailed  November  28, 
and  that  the  Barton,  ia  coppered  ship,  and  very  fleet,  which 
sailed  tlie  24th  from  Barbadoes,  bad  arrived  three  days  be- 
fore ;  but  no  notice  was  taken  of  another  cotppei^d  vessel, 
very  fleet,  which  sailed  November  39th,  having  arrived  the 
same  day  as  tbe'Barton.     Verdict  for  the  plaintifi*;  hew  trisfl 
refused  on  the  ground  otcancealmmi.    The  court  thought  the 
verdict  had  properly  settled  the  matter,  and  two  witnesses 
testified,  that  had  the  arrival  of  the  other  vessels  been  Stilt- 
ed, it  would  not  have  varied  thepreraiom :  the  arrival  of  the 
two  vessels  no  proof  the  Cumberland  was  a  missing  ship,  &c. 

§  22.  Insurance  on  goods  in  a  ship  in  the  African  trade  7  East,  466, 
during  her  stay  there,  &c.    The  master  wrote  a  first  letter  FreeUndlt' 
to  the  assured, stating  the  time  he  had  been  thete,  and  the  *i-v* Glover 
bad  situation  ojf  his  ship,  &c.    After  he  had  surmounted 
many  of  his  difficulties,  he  wrote  to*  them  a  second  letter, 
giving  a  true  account  as  things  were  at  the  date,  iond  in  that 
referred  to  the  first  letter  ;  the  assured  showed  the  second  let- 
ter only  to  the  underwriters  when  the  policy  was  effected, 
held  n6  undue  cwictahnent  the  not  shewmg  the  first,  especi- 
ally as  the  second  letter  referred  to  the  first,  as  this  was 
sunicient  notice  to  the  underwriters  to  call  for  it.    It  is  al- 
ways material  the  underwriter  be  any  way  moved  to  ask  for  " 
the  proper  information. 

§  23.  To  conceal  a  trust  for  an  alien  is  material^  and  avoids  ft  Johns.  Ca. 
0u  policy.     As  where  an  American  vessel  was  transferred  to  168.  Mumj 
A.  in  trust  to  secure  a  debt  to  a  finfifft  subject,  who  become  ▼•United  In- 
entitled  to  the  profits,  and  was  a  subject  of  6ne  of  the  belli-  *^^^^^   ^ 
gerents;  held,  the  vessel  ceased  to  bie  neutral,  and  this  trust 
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Ch.  40.     not  being  disclosed  to  the  underwritera,  the  assured  could 
Art.  II.    be  entitled  only  to  a  rehim  premium.    The  fact  concealed 
>_^^^_^    clearly  varied  the  risk  ma(eriallj. 

6  Cranch  $  ^^'  '^^  unusual  paperi  taken  on  boards  increasing  the  risk^ 

274,  LiTin^  not  dischsed^  aooid  the  policy.  The  papers  taken  on  board 
ftonv.Marj-  jn  this  case  incfeased  the  risk  of  capture,  and  were  not  ac- 
^u^  Com^  cording  to  the  course  of  the  trade  insured ;  aiul  the  non-dis> 
pai]7.--6  closure  that  such  would  be  on  board,  materially  varied  the 
Cranch  338,  risk,  and  rendered  the  insarance  void*  The  e^ct  of  a  con- 
C  "*  T&06  ^^^l"*^"*  0°  ^  policy,  depends  upon  its  materiaUty  to  the  risk, 
5^^        *  and  must  be  decided  by  a  jury  under  the  direction  of  the 

court.  See  a.  19,  s.  10 ;  Ch.  234,  a.  9.  36; 
2  Johns.  R.  §  36»  Orders  to  insure  must  be  recalled  as  soon  as  the  loss  is 
w\ra  kai  *'**^'*  ^^  ^**  assured  ;  or  It  is  undue  concealment.  As  where 
Y.  Deiafieid.'  be  had  written  four  letters  for  the  purpose  of  getting  insur* 
in  error,  1  rance*  by  different  conveyances,  one  of  which  was  on  board 
Johns.  R*  of  the  vessel  in  which  he  arrived,  after  knowing  of  the  loss, 
^^^'  at  a  port  from  which  that  letter  was  sent  by  mall.    Held, 

he  ought  to  have  communicated  the  information  of  the  loss 
immediately,  or  by  the  same  post  said  letter  went,  so  that 
the  order  for  insurance  might  oe  countermanded. 
^i^'i  ^'  ^  ^^*  False  information  given  by  mistake  must^  if  timely  rfw- 
•^T^'Dela^  ^^''^^^^^^  ^  r^f^M  or  it  avoids  the  policy ;  as  where  the  as- 
field.-^  sored  stated  his  vessel  was  expiected  to  sa^l  about  the  1st. 
Dall,  494.—  of  October ;  on  the  morning  of  that  day  on  which  the  policy 
I5l^!!l4^^a  ^^  effected  the  assured  had  information  his  vessel  sailed 
liP.  14.^  *  about  the  Sd  of  October;  this  information  he  did  not  com- 
5  £Mt  414.  municate  to  the  underwriter,  and  after  two  verdicts  for  the 
Ilis^o^'  ^**"*'®^  ^^^  court  refused  a  new  trial,  and  observed  it  was 
hhJtoj  ^'  ^  question  for  the  jury  to  decide  whether  the  information 
461.  was  material  or  not. .   But  for  these  verdicts,  it  is  pretty 

clear,  on  the  authorities,  generally,  the  policy  was  void  :  as 
two  days  certainly  varied  the  case  *,  and  as  the  assured  had 
an  opportunity  to  correct  the  mistake  and  did  not,  the  effect 
on  the  policy  must  have  been  the  same  as  a  misrepresenta- 
tion of  two  days  in  regard  to  the  vessePs  sailing. 
laJ^T^h^t        ^  ^^'  -^^  instructions  to  the  master  how  far  material.   The 
▼%e  Mar.    ^^^^^  actually  sailed  on   the  voyage  insured.     Held,  1st. 
Ins.  Com.^   concealment  of  the  instructions  to  the  master  as  to  the  mode 
2  Dallas  275.  of  pursuing  the  voyage  was  not  material.     2d.  A  clearance 
to  a  different  port,  with  a  view  to  avoid  detention  by  cruis* 
ers,  did  not  make  a  different  vovage.     3d.  Though  the  mas- 
ter^  in  his  protest,  stated  he  sailed  for  a  different  port,  yet  if 
he  explains  his  reasons  for  so  doing,'  it  will  not  vary  the 
48V^uhel  '  ^^'^*     Effect  of  simulated  papers.    5  Taun.  R.  695. 
▼.  Rhineian*      §  38.  Concealing  contrabana  of  war  does  not  avoid  the  po^ 
d«r. 
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iky^  but  held  they  are  ^  lawful  ijoods,^'  within  the  meaning    Ch.  40. 
of  those  words  in  a  policy  of  insurance ;  and  goode  not  pro    Jlrl.  1 1« 
hibiied  by  the  laws  of  ihe  country  to  which  the  vessel  be-  >^^v^^ 
longs,  are  lawful  goods,  and  the  assured  is  not  bound  (o  in-  g^^  ^^  ^^ 
form  the  undeVwriler  that  the  goods  are  contraband  of  war* 
Affirmed  Iq  the  court  of  Errors,  A*  D*  1812 :  this  is  a  very 
questionable  decision ;  court  seem  too  often  to  forget  con- 
irahands  of  war  are  subh  by  national  law,  as  part  of  the  law 
of  every  country. 

§  29.  How  far  may  a  blockade  hi  amctal^d*    In  this  case  a  2  Johns.  Ca. 
vessel  was  insured  from  Kiw  York  to  AmaUrdamf  and  when  4S3. 
she  sailed  from  New  York  it  was  not  known  the  Texel  was 
blockaded  by  the  British.    The  master  during  the  voyage 
put  into  Cruxhavenf  and  then  learnt  Amsterdam  was  blodc-    • 
aded ;  but  be  attempted,  however,  to  enter  Amsterdam,  was 
captured  and  condemned  in  England  for  attempting  to  enter 
a  blockaded  port.    Held,  that  sailing  for  a  port  understood  to  a  Mneral 
be  blockaded,  with  an  intention  to  enter,  was  not  a  breach  of  po»c7  with- 
neutrality  so  as  to  affect  the  policy  of  insurance :  then  the  ^^^'JJJ^'^ 
attempt  was  lawful,  as  it  respected  the  underwriter  in  Ame-i  ^^^  i^q^ 
rica ;  yet  the  attempt  much  increased  the  risk,  yet  if  Juhel  beUigerent 
y.  Rhinelander  be  law,  the  assured  might  have  intended  such  j^^^^' 
attempt,  when  he  effected  his  policy  and  withont  affecting  it  ,^J^  na\d^ 
concealed  the  fact :  but  quasre,  and  see  7  Johns.  R*  38,  and  not  disdoto 
other  cases.  ****P^,^ 

§  30.  The  assured  states  a  material  pap^  is  on  board.     It  317^^°^'' 
is  also  essential  he  use  it  when  occasion  reifuires,  or  he  avoids  Sjohns.Cas. 
bis  policy :  as  where  a  ship  was  insured  from  Nantz  in  ^7,  Mnmj 
France  ^o  the  United  States:  the  assured  stated  she  was  ^'^^i^ 
French  built,  and  owned  by  Ameriean  citizens,  and  would 
have  on  board  the  ordinal  hill  ofsale^  or  an  attested  copy  of 
it,  also  the  American  consuPs  certificate.     She  was  cap- 
tured, during  the  voyage,  by  a  British  cruiser  and  carried  to 
Balijfhxj  and  condemned  as  French  property.    The  captain 
on  bis  examination,  dented  all  knowledge  of  the  bill  of  sale,  and 
said  the  certificate  of  ownership  and  logbook  were  the  onhf  papers 
on  board  when  he  left  Nantz,  and  ^t  no  paper  had  been  de». 
straged  or  secured  hy  him,  except  the  certificate  which  he 

Sve  up  to  the  captors.  It  appeared  the  bill  of  sale  was  in 
z\  on  board,  and  afterwards  delivered  to  the  assured  by 
the  master  on  his  arrival  at  New  Ifork.  Held,  IsU  that  this 
hill  of  sale  was  a  material  document,  essential  to  the  protee- 
tfon  of  the  vessel,  and  necessary  to  be  on  board.  2dly.  Mere- 
ly to  have  it  on  board  was  not  a  substantial  compliance  with 
the  representation  of  the  assured,  nnless  it  was  produced,  or 
in  a  situation  to  be  produced,  whon  occasion  required.  Sdly. 
Therefore,  the  assured  was  not  entitled  to  recover.  Every 
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insurer  may  ireU  expect  a  proper  use  will  be  made  ot 
everjr  material  paper  on. board. 

§  31.  w4  misrepreientaiioH  to  avoid  a  policy  moat  bi  material 
to  the  risk ;  if  not  averred  to  be  material  is  no  bar  to  an  ac- 
tion on  the  policy »'  Hehee,  where  it  was  represented  that 
the  vessel  was  out  about. sixty-three  daysy  when  in  fact  she 
had  beeoiout  seventy-four  days,  this  did  not  aflfect  the  poli- 
cy, not  being  matwal,  as- .the  period  was  mih\r%  the  osoal 
time  of  the  voyage,  and  if  so  or  not  the  jurv  most  decide. 
As  serenty^four  daya  were'  no  unusual  time  /or  such  a  voy- 
age, the  peri6d  c[id  not  matlsrially  vary  the  calculationa  of 
tbe  riak*.  On,  a  general. policy  on  goods  the  assured  need 
not  disclose  his  ailerest  is^an  undivided  part. 

§  a2.».Th»  vessels Waa  valaied  at  ^S^tKH)  and  insurance  for 
that  sum ;.  was  a  prior ^pqlier  an  her- for  $3,00#;  the  aasu- 
red  was  alhHved^to  prov^  ur^wottli  ^^[^OOO^  enough  to 
cover  botlb  policies. 

§  33*  .Material  tnformaCton  by  .letters  concealed  by  the 
assured,,  avoida.the.tpolicyi;  material  if  it  varies  the  risk 
wiiea  disclosedv  Bridges  v*  Hunter. 

Aar.  13*  lkimtian.x  §  1.  The  voyage-insured  ttitist  be  a 
course  or  tract  under^tQod«  and  the  rish  run  by  the  under* 
writer  must  beidefined. .  He' insures  the  property  in  a  cer- 
taia  i^ontef  and  in 'no  oth^^  except  .where  the  polidy  was  on 
time ;  and,  therefore,  whenever  there  is  a  wilful  or  unneetB^ 
sdry  devialion  from  ihia. route,  it  is  clear  there  is  an  end  of 
the'policy  and  risk*  There  can  be  no  question  on  this  priw 
c^/e,:  and  the  only  questions  are,  what  is  a  wiljul  or  an  un» 
fucessafg  deviation  ;  and  it  is  a  settled  principle,  that  any 
departure  «fron»lhe^ course  6f  the  vojage  described  in  the 
policy  as  usually  made,  is  the  one  or  the  other,  whenever 
not  clearly  made  necessary  by  the  circumstances  of  the 
cas^. :  So.  thaiihe  anly  question  is,  whet  is  a  departure 
from  that  course,  "or  what  departure  is  necessary. 

§  2.  The  decision  of  this  question  must  generally  depend 
on  the  particular  facts  or  ciraimstances  in  each  case.  So 
often  may  the  question  arise,,  what  are  the  limito  in  the  po- 
licy,  and  what  is  a  necessary  departure  from  them,  that  no 
general  rule  can  be  appliedtoall  cases.  Many  discussiona 
on  this  point  may  furnisii  wome  general  prmciples,  bat 
though  hundreds  of  cases  of  deviation  have  been  decided, 
yet  it  is  probable  lihat  nearly  every  succeeding  4>ne  will  be 
new  in  .point  of  fact. 

§  3.  If  tihe  deviatioxk  bel  jonce  made,  with  or  without  the 
consent  of  the  assured,  this  undepwrtter  is  discharged,  and 
no  Ntum  to  tbepreacribedicourse  can  alter  the  case,  «nd 
so  even  if  no  loss  liappen  while  out  of  the  way. 
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^  4.  it  teenls  la  be  ireH  setlkd  that  there  is  no  deviation.  Ch.  4a 
l8t«  If  the  thii^  be  done  m  Ae  naual  €aurst  cf  the  ve^sge;  Art.  12. 
9d.  from  a  pi$i  ocuun^  dd.  if  a  ship -be  warranted  to  depart  ^^^^ ^^^ 
with  convoy ;  if  she  go  tml  tffuf  wmy  to  mett  it ;  4th.  if  she  i-'Biirr.34l 
keep  within  tiu^8€ntialnM»Ha^ndneC€$safyititefmM  S63,  Peiiy  * 

to  the  end  insured,  «s  ^hese  also  mast  necessarily  be  insur-  ▼•RoTai  Ek- 
ed ;  5th.  if  she  keep  within  the  limits  necessarily  undersCood  ^r^L'^'* 
as  that  meke  a  paH  of  the  poHcy^  though  not  expressed.  OMipanj, 

The  assured  lias  no  right  to  change  the  bottom^  though  to  Pott  Art  21. 
a  better  ship :  bat  when  for  a  deviation  the  underwriter  is  ^:J^* 
discharged,  it  is  oidyfr  om  the  time  nf  the  aehuU^ieeieiion  ;  no  Toungjl^ 
snlention  alone  can  be  a  deviation  of  discfaaifje  hiai.    And  u  Bi.  343, 
If  there  be  a  loss  or  daoiages,  and  then  a  deviation,  the  as^  f  *?^!i^* 
aared  shall  reoover  for  this,  that  happened  before  the  de»  ^^UTii^. 
yiation ;  for  by  the  previous  kAss  or  damage  the  ri^t  to  »Man.  393. 
recover  for  It  attaches  in  the  assumed,  and  this  right  is  not 
affected  by  after  events. 

4  6.  Aod  if  t4ie  ship  insured  quit  her  course  desribed  in  4  Eait  135. 
the  policy  from  necessity,  she  must  pursue  such  new  voyage  — Dou^i. 
•of  necessity  in  tiie  direct  course,  and  in  the  shortest  time  or  b^V^'v^" 
iolfaerwise  the  undel*writer  will  be  discharged*    In  this  case  8on.IlLofft 
4ihe  shnp  becomes  liable.  43i.-«a  D. 

$  ^.  PoKciy  attaches  only  when  the  ship  sails  on  the  voy-  *  ^  ^rr 
mige ;  if  therefore  «  ship  is  intended  'for  Okie  voyage,  as  from  is^v^cmI- 
Sooton  to  Londmhf  aad  sail  on  another  voyage,  as  from  Bos^  6Hgt  t.  B07. 
4on  to  Amsterdam^  the  poUcy  is  vacated^  though  aha  be  taken  ;^*^^^^<l  ^ 
•before  she  comes  to  ihe  dividit^  point  of  the  two  voyages.  ^^  ^^ 
Mnrdook  o.  PoittSi,  Mars.  230.  Foster  y. ' 

4  7.  Bat  if  the  insarance  be  from  one  port  to  anothei%  and  Wiimer.-^ 
the  ship  takes  goods  to  be  delivered  at  a  third,  and  is  lost  12^^^^ 
iiefore  she  comes  to  the  dividing  point  of  the  two  voyages,  51343.^  ' 
the  underwriter  is  liable.     Here  the  ship  sails  on  the  voy*  Park  359, 
age  insured ;  in  the  other  case  she  never  entered  upon  it,  ^^^*£^I- 
and  the  policy  never  attached.     However,  the  case  e(Mid-  h^^^.  ^. 
dlenood  v.  BUdces^  post,  is  to  be  attended  to.  — Man.  2^ 

§  8.  A  voyage  is  insured  from  Gaudaloupe  to  Havre^  taking  --^  ^  ^  . 
goods  for  Brest^  is  but  an  intended  der>iaiim^  not  carried  into  ^^'^^  344^ 
effect ;  if  the  vessel  be  tost  before  she  comes  to  the  dividing  TheUvMra* 
^nt,  the  underwriter  is  liable.    See  MddUwood  v.  Bhkes^  ▼.  Ferroi- 
«v«et  ion.— Park 

*^  *  359 

§  9.  The  underwriter  is  not  discharged  if  the  deviation  be  Doupi.sri, 

clemrlg  through  neussity.     So  if  it  be  not  voluntary  in  the  379.— bstnu 
vMSCer,  as  wiiere,  on  taking  a  prize,  his  sailors  rose  and  ^^^*^^ 
compeHed  him  to  turn  back  to  Bristol,  instead  of  pursuing  ^^^i^ 
his  voyage  to  Newfoundlaad.    But  who  is  answerable  for  4i3. 
ebeir  misconduct  ? 

VOL.  II.  17 
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Ch.  40l  §  10.  So  if  for  greater  iecurihf^  as  to  take  the  advaniage  of 

Art*  12.  a  convey,  but  without  waiting  for  one,  unless  this  be  clearly 

^_^^^^_y.  safest.    So  to  avoid  a  storm  or  other  real  danger,  as  an 

Cowp.  601,  enemy's  fleet,  armed  vessels,  or  pirates,  &c.     So  according 

—1  &p.  74,  to  the  usage  oftrade^  a  master  may  pursue  his  voyage.  And 

Bondr.  Campbell  v.  Bourdim^  2  Stra.  1265  ;  Gordon  v.  Marlajf.  So 

p^att^---Saik.  jjy  reason  of  mutiny. 

Dou^i.  240,        ^  !!•  Thk  was  an  assumpsit  onja  policy  of  insurance; 
Bond  v.Goor  the  defence  was  a  deviation  on  these  facts :  the  plaintiff's  ad- 
Man'^2      Venture  was  insured  by  the  defendant,  on  a  voyage  from 
413.        *      Gloucester  to  Surinam^  with  liberty,  if  Surinam  should  be 
Mass.  a  J.     blockaded,  and  the  plaintiff  (master)  should  be  ordered 
r^'^Som^"'  ^^^y^  *^**  ***™  ^°  8°  ^^  Demarara,  &c.:  he  steered  for  Sur» 
T.  Rodffen.'  ^'^  ^ '  ^^^  ^  mistake  and  miscalculation^  fell  to  the  leeward 
three  or  four  leagues,  and  finding  it  impracticable  to  get  up 
to  Surrinam^  put  into  and  sold  at  Demarara  :  this  was  in  the 
course  of  the  voyage  bad  Surinam  been  blockaded,  &c. 
Afterwards  the  plaintiff  was  taken  and  retaken,  and  aban- 
doned, by  leaving  notice  with  the  policy  broker  that  he 
abandoned,  and  would  lend  his  name  to  the  insurer,  to  ena- 
ble them  to  recover  what  they  could.    The  court  held  that 
this  was  no  deviation  to  avoid  the  policy,  but  was  of  necef- 
sity:  and  that  on  a  capture  and  recapture,  and  10  percent, 
salvage  to  be  paid,  and  the  voyage  defeated,  the  plaintiff 
had  a  right  to  abandon.    But  quaere  of  this  deviation  lnfmi$» 
take  and  miscalculation  :  for  see  Phyn  v.  Roval  Exchange  As^ 
surance  Company^  in  which  case  it  was  held  that  if  the  devi- 
ation from  the  voyage  insured  be  through  the  ignorance  of 
7  T.  R.  505.   the  master,  or  for  any  other  motive  not/r/iiMlii/en(,  it  avoids 
5  Com^u^*    the  policy,  though  it  does  not  constitute  barratry.    It  is  no 
71,  Phyn^fl     deviation  to  stay  in  port  six  months,  not  being  fraudulent  or 
case.  varying  the  risk. 

^12.  Assumpsit  on  a  policy  on  cargo  in  a  voyage  from  JMbr- 
1  Johns         bkhead  to  Bilboa ;  master,  five  hands  and   cabm-boy ;  and 
CaB.  313.       450/6.  bread.    Sailed  October  2,  1797 ;  November  9,  they 
Mass.  S.  J.     were  limited  in  the  use  of  bread.     November  19,  made  Cape 
^^s'wi  O'*'*^^^  usually  made  in  the  voyage  to  BUhoa :  they  had  the 
T^Feiiom     ^'"^  ^'  ^*  ^*  ^'"  ^'^^  ^^^9  ^^^  weather,  high  sea,  and  strong 
winds;  they  found  it  hazardous,  if  they  could,  to  pass  the 
Cape,  with  the  winds  they  had,  because  when  round  the 
Cape  they  would  have  been  liable  to  have  been  driven  on  a 
lee  shore.  From  the  17th  to  the  19tb  (beginning  the  day  at 
1 2  o'clock  at  noon)  they  drifted  to  the  southward  ei£bt  or 
ten  leagues;  and  the  19ih,  they  found  they  had  only  the  al- 
ternative to  drift  to  the  leeward,  and  further  out  of  their  way 
perhaps  beyond  Cape  Finistre,  or  to  run  into  Corunna:  on 
consultation  among  master,  mate,  and  crew,  they  put  into 
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Corynna^  a  good  port.  Also,  being  abort  of  bread,  had  50/6*  Ch,  40. 
of  good,  and  50/6.  of  bad ;  bought  50/6.  in  Corunna,  and  Jlrt.  1 2. 
sailed  tbe  22d  November;  and  as  soon  as  the  wind  became 
fair,  they  proceeded  fgr  Bitboa^  near  which  the  vessel  was 
captured  and  carried  into  Btn/onntf  and  finally  condemned 
for  want  of  a  tnu  roll  of  eauipage.  Verdict  and  Judgment 
for  the  plaintiff,  the  assareo  for  principal  insured  and  inter- 
eat  from  the  time  of  abandonment. 

'In  this  case  it  was  admitted,  the  plaintiff  was  entitled  to 
recover ;  1.  if  there  was  no  deviation  in  going  into  Corunna; 
or  2d.  if  there  was  no  mUrq^restntation  or  concealment  as  to 
the  roll  of  equ^ge. 

Ist.  As  to  the  deviation^  the  log*book  was  admitted  as  the 
kest  evidence,  as  being  a  true  history  of  the  voyage ;  this 
did  not  state  the  reason  for  going  into  Corunna^  nor  did  the 
captain  enter  a  protest  there,  but  at  Bayonne  he  did  (read  in 
the  trial)  and  therein  stated  he  wanted  bread,  and  so  run 
into  Corunna^  but  did  not  mention  the  winds  or  weather  as  a 
cause.    The  court,  on  th|s  point,  seemed  to  be  of  opinion, 
that  the  captain  should  have  been  more  careful  in  preserv- 
ing his  eviaence  and  reasons  for  deviating,  as  well  in  the 
log-book  as  in  proper  protests  at  Corunna  and  Bayonne ;  Cited  Paik 
but  as  tbe  reasons  were  proved  by  the  testimony  of  the  cap-  \^  ^|^« 
tain,  mate,  and  crew,  it  was  sufficient,  though  the  evidence  of  395^*  aoe! 
the  necessity  was  not  proved  in  the  best  manner. 

3d.  As  to  ihe  roll  of  equipage*  Erodes^  the  poliof  broker^ 
testified  that  he  asked  the  assured  if  the  vessel  had  it  on 
board,  that  he  answered  it  had.  Brooks  added,  that  this 
paper  was  viewed  as  material,  and  the  want  of  it  as  increasing 
the  risk,  as  the  French  acquitted  vessels  which  had  it,  and 
condemned  those  which  had  it  not;  this  vessel,  in  fact,  had 
a  roll  containing  the  names,  and  a  proper  description  of  the 
mate  and  four  hands,  but  the  captain  and  his  cabin-boy  were 
not  included  in  it,  nor  four  persons,  said  to  be  Prussians^ 
taken  on  board  near  Bilboa.  On  these  facts  the  court  de- 
cided, that  the  assured's  answer  was  substantially  true ;  that 
the  form  of  the  roll,  or  tbe  list  of  the  crew  used  at  that  time 
was  not  well  settled ;  ^ome  included  the  captain  and  boy, 
and  some  did  not.  See  English  decisions,  part  neutral  pro- 
perty, somewhat  different  on  this  point. 

$  13.  In  this  case  the  court  held,  that  where  there  are  f  ^f"»^ 
several  routes,  the  master  may  pursue  the  safest  and  roost  ^^^  ^^  q^ 
usual  one,  especially  when  that  can  be  easily  ascertained. 
And  in  this  case  he  cannot  depart  from  this  route,  but  of 
necesaittf.  His  mistake  is  no  excuse ;  and  if  a  loss  happen  for 
want  of  coihpetent  skill  in  the  master,  the  underwriters  are 
discharged. 
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Ch.  40. 

Art.  12. 


7  Mass.  R. 

365,  Clark 
T.  United  T. 
and  M.  Im . 
Companj. 
3Cranch 
357,  396, 
Alexandria 
Marine  Ina. 
Com*  T. 
Tucker  lial. 
•—3  Blnney 
457— 
1  Johns.  R. 
301.— 
1  Maole  k 
Sel.  R.  46, 


Mfllar  393, 
431,  Stitt  T. 
Warden, 
SCip.  R. 

ei6. 

Williami  y. 
Smith— 
13  Mais.  R. 

68.  7a.  Keu 
t€l  T.  Wij- 
i:in,  k  al. 


$  1 4.  The  ship  in  this  case  was  insnred  from  the  United 
States  to  Cork  or  LvoerpooU  ehher  or  botb.  She  psssed 
Cork,  contrary  to  the  master's  intentions,  sa  far  that  it  was 
impracticable  ta  reach  Cork^  as  the  wind  and  weather  were, 
but  it  was  practicable  to  go  to  LiverpooL  The  master  borer 
awaj  for  DaUirif  to  get  information  of  the  state  of  the  mar- 
ket, and  m  going  to  DttBlm  a  k>8s  happened.  The  court 
held,  that  this  was  no  deviation.    Judgment  for  the  assured. 

§  15.  Only  an  mtention  to  deviate  is  no  deviation.  Error  to 
the  circuit  court;  Columbia.  John  antf  James  Tucker  brought 
covenant  against  the  Marine  Inaurance  Conopanj-  of  Akxan^ 
dria  on  a  policy  of  insurance,  dated  September  1, 1801,  upon' 
the  sloop  Eliza,  ^  at  and  from  Kingston  in  Jamaica  to  Alex- 
andria,^' in  Virginia  ;  she  took  in  a  cargo  at  Kingston  for 
Baltimore ,and  Alexandria^  and  sailed  hi  order  to  go  to  Btd' 
timore  first,  with  about  thirty  hogsheads  of  sugar,  and  from* 
thence  to  Alexandria  ;  was  captured  before  she  arrived  at  thm 
dividing  pointy  and  recaptured  and  earned  beck  to  Jamaica, 
and  men  taken  out  except  two  when  first  captnred ;  waa  solid' 
at  Jamaica  to  pay  salvage  and  expenses.  And  to  ascertainr 
her  vaf  ue  as  a  measure  of  salvage,  the  assured  having  heani 
of  all  the  facts,  at  the  same  time,  offered  to  abandon.  HeM, 
1st.  this  was  a  case  of  intended  deviation  onfy^  ani}  not  of 
non  inception  of  the  voyage'^  insured  ;  3d.  if  a  vessel  be  eap» 
tured  and  recaptnred,  the  Foss  shall  be  deemed  total  or  par- 
tial^ according  to  circumstances.  Nuroertnis  eases  were  cited 
in  this  case,  to  prove  the  non  inception ;  Wooldridge  v.  Boy^ 
dell;  Beatson  V.  Ha  worth ;  Way  v.  Moodegliani;  Kewljyr, 
Ryan^(this  explained ;)  Sliddlewood  v.  Stakes ;  Defaney  v. 
Stoddart;  all  cited  in  this  article.  Against  the  non  tncep- 
tion  were  cited,  Foster  v.  Wilroer ;  Kewly  v.  Ryan,  cited  in 
this  article;  other  cases,  Hen^haw  v.  Marine  Tnsurance 
Company ;  Stott  v.  Vairghao,  Mars.  S3^;  Willrams  v.  Smith, 

2  N.  York  T.  R.;  Stitt  v.  Wardell,  Mars.  187;  and  a  feir 
nisi  prius  cases.  As  to  a  right  to  abandon  or  not,  cited 
Hamilton  v.  Mendes;  Mills  v.  Fletcher;  Goss  v  Withers; 
Carter  v.  Boehm,  &c.  &c.  To  vary  in  the  smallest  parti- 
cular ftDm  the  voyage  insured  vacates  the  policy.  An  in- 
tention to  alter  the  voyage  may  destroy  the  contract. 

Stopping  to  trade  a  deviationf  though  touching  may  not  be  ;  aa 

3  Cranch  378.  Difference  between  actual  trading  and  tViten- 
tion  to  trade  admitted;  stopping  tojlsh  in  their  way  is  a  devia- 
tion, S^  D.  &  E.  30 ;  or  non  inception  of  the  voyage.  To 
touch  at  a  port  diflei*s  essentiaHy  from  delivering  a  cargo^  and 
trading  at  a  port.  3  Cranch  38 1  ;  cites'2  N.  York  T.  R.  re- 
fers to  Stitt  V.  Wardell ;  Mars.  1 87.  So  it  is  a  deviation  for 
a  vessel,  even  during  the  time  she  must  wait  for  her  cargo, 
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as  of  salt,  &c.,  to  go  out  of  her  insured  track  to  another  place 

to  transport  proyisions,  &c.,  for  a  government,  though  there-   ^  

by  her  insured  voyage  is  expedited ;  though  she  return  to  ^  um.  asdi 
her  insured  tracic  before  lost.  39a^  Bood  y* 

§  16»  A  usage  to  go  a  certain  route,  or  to  put  into  certain  l^utt.  ^ 
ports,  &x«9  must  be  settled  and  general,  for  it  must  be  such 
as  the  underwriters  are  presumed  to  know ;  but  they  cannot 
be  presumed  to  know  them  unless  general  and  regularly  set- 
tled; therefore  a  ship  in  her  voyage  from  Liverpool  to  Ja-  Foxv.Bla«k. 
maica,  put  into  the  Isle  of  Man,  and  some  instances  appeared  —Man.  304, 
of  ships  in  this  voyage  putting  in  there,  but  no  regular  settled  ^^  ^* 
practice  to  do  so  appeared.    Held,  this  did  not  excuse  the      '  "*"** 
deviatioH ;  the  amallness  of  the  deviation  makes  no  difference. 
So  if  the  ship  have  liberty  to  touch  at  one  port,  and  goes 
into  another  at  no  increase  of  risk,  it  is  a  fatal  deviation. 

§  17.  Whenever  it  is  lawful  fbr  the  ship  to  go  to  i€9eral  6  T.  R.  531, 
parU  in  her  voyage,  she  must  take  them  ingtographieal  order,  j^^^^!^^ 
unless  otherwise  expressed  in  her  policy,  or  unless  otherwise  ciajon  t. 
regulated  by  a  settled' and  general  usage*  or  unless  a  matter  SymoDds.— 
of  necetiiiy.    These  cases  are  settled  exceptions  to  the  gen-  ^/^^'  ** 
oral  rule,  and  founded  on  as  good  reasons  as  the  rule  itsdf. 

§  18.  The  voyage  insured  was  from  Lisbon  to  Kadeirmj 
thence  to  Saffi  in  Africa^  thence  to  Lubon  ;  when  at  JIfadeira,  i  bm.  &  P. 
the  crew  fearing  Moorish  cruisers,  forced  the  captain  to  re-  313,  Driscol 
turn  to  lAAon ;  when  there,  the  charterers  made  him  sail  di-  v.  Bovil. 
rectly  to  So^  and  the  vessel  was  captured  in  returning  from 
Saj/i  to  Lishim.    The  court  held,  the  underwriter  wasliabley 
for  the  change  was  of  ntctssitif  in  the  order  of  the  places. 
Order  of  places,  9  Bss.  &  P.  200.     Not  a  deviation  if  car- 
ried out  of  the  way  b^  a  public  ship.    New.  R.  ISl. 

$  19.  In  this  case  liberty  was  given  to  <oii€h,  «f«y,  and  Doag:l.S7i, 
trade^  &c.  It  was  held,  that  this  meant  in  the  ports  and  ^.y^^'®  ^- 
places,  in  the  usual  course  of  the  voymge^  and  that  "  the  cap-  Layabra  v. 
tain  in  the  exercise  of  this  liberty,  ought  never  to  lose  sight  Watson, 
of  the  voyage  insured.^'  It  is  a  deviation  if  the  master  Kington  r. 
of  a  vessel  put  into  a  port  not  usual,  or  stay  an  unusual  time.  ^^^^^* 
4  Dall.  dr4 ;  1  Johns.  R.  184,  191,  3d  ed.  IS8. 

§  80.  So  if  a  ship  want  necessary  repairs  she  may  deviate,  Park  301, 
and  to  the  nearest  and  most  convenient  port  for  that  purpose,  Ouibert  r. 
taking  all  circumstances  into  view.  Redihaw. 

§  31 .  80  if  a  storm  or  stress  of  weather  cause  a  deviation  Atk.  645, 
from  the  course  of  the  voyage,  it  does  not  discharge  the  un-  caM  of  Mot- 
derwritera,  as  in  making  all  contracts  of  insurance  against  ^^^'^^  22 
aea  risks,  it  is  understo^  by  all  parties  that  want  of  repairs,  Deianey  v." 
storms,  &c.,  may  occasion  deviations  from  the  exact  route  in-  Stoddart.— 
sured,  and  then  tbey^re  understood,  though  not  expressed;  ?^^3J^7 

—1  Johns.  R.  301,  305. 
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Ch.  40.    and  a  deviation  is  justified,  if  done  to  avoid  an  enemy  or  a 
Art.  12.     storm.  1  D.  &  E*  23. 

-_^^-^_-  §  22.  Several  tracts^  and  mtmHan  to  deviate*  If  a  ship  bo 
7  T.m.  162,  ii^sured  from  one  port  to  another^  and  from  a  certain  point  in 
Middiewood  the  vojagc,  there  are  sevoral  tracts  A.  B.  and  C.  to  thedes- 
M^^*407Z.  ^'"^^  P^^*  ^'^'*  certain  advantages  and  disadvantages  be- 
5  Com.  D.^  lonS'^^S  ^^  each,  and  the  captain  has  .always  been  allowed 
66.  when  he  arrived  at  tlie  dividing  point  to  elect,  according  to 

circumstances,  which  of  the  tracts  he  will  pursue;  one  of 
these  tracts,  C  is  prescribed  to  him  by  the  assured,  or  by 
m^^r^t    ^^^'"S  freight  to  a  port  in  one  of  them,  and  this  is  not  stated 
T.  Manias-    ^^  ^^^  policy,  and  not  even  disclosed  to  the  Underwriters  ; 
Co.     '         and  the  ship  having  taken  a  direction  for  the  course  pre- 
scribed, before  she  comes  to  the  dividing  point  is  captured  ; 
the  underwriter  ia  discharged.  Three  of  the  court  held,  that 
for  want  of  a  full  disclosure  of  the  particular  course  the  ship 
was  to  take,  as  being  a  circumstance  that  might  have  ma- 
terially varied  the  risk ;  but  Lawrence,  J.,  one  of  the  court 
Se«  Thellm-  held,  the  policy  was  void  on  the  ground  of  deviation. 
"^  ^'  ^^'te       ^     principles  of  this  case  appear  to  be  sound  and  good  ; 
ffuMon  an  *  f^^  jj  ^^  ^\i  events  the  roaster  is  confined  to  one  tract,  the 
risk  may  he  increased,  and  the  underwriter  toses  the  advan* 
.  tage  of  the  master's  judgment  and  election  in  the  caae ;  when 
the  underwriter  insured^  he  expected  the  benefit  of  the  mas- 
ter's judgment,  and  of  the  choice  of  tracts  according  to  sea- 
tons  and  circumstances;  of  this  advantage  he  is  deprived  in 
this  case  by  this  concealment  and  confinement  to  one  course ; 
thiscase  renders  those  of  Foster  v.  fFt7m<r,and  Thelluason  v« 
Fergiisaonj  &C.,  more  questionable ;  as  in  the  last  of  these 
cases,  where  the  voyage   insured  was  from  Oaudala^  to 
Havre^  the  ship  being  obliged  to  go  to  Brest,  was  a  risk  and 
circumstance  in  the  voyage  that  materially  affected  it,  and 
ought  not  to  have  been  concealed  from  the  underwriter,  but 
should  have  been  disclosed  to  him,  so  that  he  might  have 
fairly  calculated  the  real  risk,  knowing  all  the  circumstances 
of  the  case. 

One  principal  reason  w  hy  a  deviation  does  not  avoid  a 
policy  ab  initio^  but  only  yrom  the  time  of  the  actual  deviaiion^ 
is,  a  deviation  must  be  tbe  effect  of  after  thoughts.  No  man 
really  meaning  to  secure,  would  pay  his  premium,  and  take 
a  policy,  and  at  the  same  time  mean  to  do  somethihg  to  de- 
stroy the  security ;  and  also,  a  deviation  must  be  public  in  its 
nature,  that  the  assured  cannot  expect  any  advantage  by 
concealment ;  therefore,  when  there  is  a  deviation^the  policy 
is  considered  as  honestljjr  made,  and  the  assured  as  actinff 
fairly,  when  he  gets  the  insurance  effected,  but  unfairly  af- 
terwards, for  some  after  motive  or  reason ;  but  whenyrom  the 
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hegifming  ht  means  some  such  deviation,  as  in  this  case  of    Ck.  40* 
Middle  wood  v.  Blakes,  the  ground  is  altered.  So  in  the  case     ArL  1 3. 
of  turning  aside  to  Brest,  if  the  assured  was  a  party  or  know-  s^^v*^^ 
ing  of  that  deviation.    If  a  skip  may  stop  and  delay,  fee, 
unlading  is  not  a  deviation.     3  fFkeaton,  Ud — 167. 

§  33.  The  ship  was  insured  from  London  to  Palermo,  and  3  East  572, 
Messina  and  Naples.    The  court  held,  that  she  must  take  Marsden  v. 
those  places  in  their  said  order;  but  that  it  also  was  an  in*  J^J^"^ ^ 
surance  on  a  ^^  voyage  to  all,  or  any  of  the*  places  named  :'^  gnrer,  see  2 
that  the  assured  migibt  drop  any  of  the  places  named,  and  FhU.  Evid. 
that  if  the  ship  sailed  for  any  one  of  theoi,  there  was  an  in-  ^-  ^•^^• 
ception  of  the  voyage,  as  in  the  outward  passage  he  had  a 
right  to  steer  for  any  one  of  them. 

§  24.  The  plaintiff  got  the  defendants  to  insure  his  ship,  3  Mass.  R. 
America,  freight  and  cargo,  ^  from  Boston  to  the  Canaries,  409,  Stocker 
at  and  from  thence  to  any  port  or  ports  in  Spanish  America,  ▼'^*^*- 
and  at  and  from  thence  to  her  port  of  discharge  in  the  Uni- 
ted States,  under  whatever  papers  she  may  sail.^'  She  pro- 
ceeded safely  to  the  Caharies,  and  thence  under  Spanish  co- 
lours, and  with  Spanish  papers,  to  Vera  Cruz,  where  the  out- 
ward cargo  wfeks  landed,  and  afterwards  seized  by  the  Span- 
ish governnient,as  an  illegal  importation.  The  master  remain- 
ed there  five  months,  with  his  ship,  to  recover  his  cargo.— 
Unable  to  do  this,  he  took  a  cargo  on  freight  for  the  Hava- 
na ;  there  he  was  to  exchange  her  papers,  and  thence  return 
to  the  United  States.  On  his  passage  to  the  Havana  the 
ship  was  captured  and  condemned.  The  court  held,  that 
the  stay  at  Vera  Cruz  was  not,  and  that  the  voyage  to  the 
Havana,  was  a  deviation :  ^  for  no  voyage  commencing  at  a 
port  of  Spanish  Anurica^  to  another  port  in  Spanish  America, 
IS  within  the  description^'  in  the  policy,  and  this  voyage  ter* 
minated  at  Vera  Cruz,  where  <^  the  whole  of  the  outward 
cargo  was  discharged  :'^  otherwise,  she  might  have  sailed  for 
many  years  under  this  policy,  from  one  port  to  another  in 
SpaxMi  America.    A  very  unreasonable  construction. 

§  35.  Case  on  a  policy  on  property  in  the  ship  Meridian,  7  Mass.  r. 
from  Boston  to  Rotterdam  or  Amsterdam^  dated  October  31,  ^«  ^««  ▼• 
1807,  for  $40,000.    On  the  outward  passage,  notice  wasre*       ^* 
celvfKl  of  the  British  orders  in  council,  of  Nov.  1, 1807,  de- 
daring  France,  &c.,  blockaded;  thereon  the  ship  proceeded  to 
Plymouth  in  Englandf  for  intelligence.    Held,  this  was  no  ck* 
viation*  While  there,  the  master  heard  of  the  French  decree 
of  Dec.^  1 7, 1 807,  by  which  all  vessels  that  had  been  boarded 
by  a  British  ship,  or  which  had  submitted  to  make  a  voyage 
to  Great  Britian^  or  which  had  cleared  out  for  anv  port  there 
were  viewed  as  good  prize.    Then,  by  the  EngUsh  law,  the 
ship  could  not  clear  out  for  a  port  in  Holland,  without  leav- 
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Ch.  40*    ing  a  part  of  her  oairgo  ^.th^rmn^  he  went  to  Limim^  and 
Art  13.    there  unloaded  for  the  benefit  of  the  concerned.  Heidi  this 
^_^^^_r    was  a  dtviatim^  for  then  the  original  vojrage  was  intention- 
ally  abandoned.    This  departure  from  the  voyage  insured, 
was  for/ear  of  a  capture  not  insured  against,  and  here  was 
bo  arrest  or  detention  of  anjr  prince«    Plaintiff  ndn-suited. 
§  26.  Assumpsit  on  a  policy,  dated  April  10^  1810,  M 
^1^^^     cargo,  ^  at  and  from  Boston  to  her  port  of  dischar|^  in  Eu* 
idge  &  al'.  r.  ^P^^  including  blockaded  ports,  and  there  until  aafely  land- 
Qnj,  fdj  and  in  quiet  possesabn  of  the  cdnsigoee  thirty  dws*'^    It 

was  also  contained  in  the  policy,  ^  that  it  was  unoentood 
that  all  risks  of  every  name  and  nature,  (bad  dekkts.and  il- 
licit trade  excepted)  were  included  in  the  policy  «^'  That  the 
vesel,  though  cleared  for  7onningsen,  was  intended  far  some 
port  in  Holland,  or  wherever  else  the  master  should  deein 
proper  in  Case  he  could  not  get  into  Holland.  Tliat  by  illi- 
cit trade,  it  the  policy,  was  understood,  aa  infraction  of  the 
municipal  law  i  but  the  assured  was  to  take  the  risk  of 
French  and  Dutch  decrees  against  American  comm^rce^-^ 
The  vessel  arrived  in  the  ^e#e,  and  might  have. gone  to 
RoUerdmn ;  but  the  master  being  informed  that  if  be  pro* 
ceeded  there  the  property  would  l^  confiscated,  left  Hcdland 
and  proceeded  to  Gottenburgh,  and  in  going  frooEi  thence,  for 
a  market  in  the  Baltic,  the  vessel  was  captured  by  the  Danes, 
and  with  the  cargo  condemned  as  prize :  here  was  no  devi* 
iiofu  Judgment  for  tho  plaintiff*  The  court  thought^  by  a 
port  of  discharge,  was  intended  one  to  which  the  ship  could 
go  for  beneficial  purposes* 

§  37«  This  was  assumpsit  on  a  policy  for  a  total  loss  by 
capture,  and  a  previous  partial  loss  by  stranding*    The  po- 
9  MtBf .  R.     licy  was  in  common  form,  including  capture,  detenttoti,  «;c* 
^wb^-^*  95,000  on  the  ship,  valued  at  910,000,  and  10,000  on  the 
poriVbJ'li^  cargo,  ^^  from  Newbrypori  to  one  or  more  porta  beyond  the 
surance  Co.    Cape  of  Good  Hope,  one  or  more  times,  for  the  purpose  of 
disposing  of  her  outward  cargo,  and  procuring  a  return  car- 
^o ;  and  from  them,  or  either  of  thero,  to  her  port  of  discharge 
in  the  United  States  of  America^  with  liberty  to  touch  and 
trade  at  any  ports  and  places  on  her  outward  and  homeward 
passage."  Thecpurt  held,  let. that  any  unnecessary  delay  in 
port  is  a  dsviatum^  as  well  as  on  the  voyage.    The  ship  re* 
mained  about  five  months  at  ^be  Isle  of  1*  ranee,  about  half  of 
which  time  was  not  accounted  for.    The  court  thought  it  a 
diviationy  but  as  two  juries  bad  thought  otherwise,  the  court 
refused  a  new  trial  on  this  account.    2d.  In  this  voyage  de- 
scribed, the  ship  was  not  protected  in  a  voyage  from  the  Isle 
of  France  to  the  Cape  of  Good  Hope,  and  back  to  the  Isle  of 
France  $  but  as  this  was  oAly  intended,  and  Hot  made,  it  was 
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ao  JbvMilJ0«i,  as  ^  tffi  inteniwm  to  fleouHe,  kMpeoir  ddHeraUfy  Ca.  40. 
perfwmud,  iinoim  deratfton.^  3d.  oo  this  toj tge  the  master  An.  1 3» 
purchased  cauon  at  tha  Cape,  intending  to  sell  it  at  the  Isle 
of  France,  and  carried  it  there.  While  there,  the  assured's 
agent  determined  to  bring  it  to  the  United  States,  and  for 
that  purpose  it  was  there  re-packed  and  invoiced  at  iu  value 
tJurt^  higher  ti^n  iu  coat  at  the  Cape ;  and  being  captured 
mad  condemned,  the  underwriters  were  held  liaUe  for  this 
invoice  price  at  the  Isle  of  France*  As  the  insurance  was  on 
rehum  cargo,  and  as  such  it  was  first  shipped  there,  «inrea« 
smuAU  ddoji  is  a  deviation.   Bfars.  405 ;  Hartley  v.  Buggin. 

§  38*  Case  on  a  policy  of  iosoranca  subscribed  by  the  de<  ^^^  337, 
fendant,  December  5, 1 8 1 0  ;  "^  ^900  on  the  property  on  board  ^i  ^^'<ut 
tlie  brig  SMy^  from  ImmooI  to  Savannah^  toe  December  al.*  «•  Eaton* 
lOt  1810,  the  brig  sailed  from  Liverpool,  bound  to  Savan- 
nah, and  laden  with  the  produce  and  mandfhctures  of  Great 
Afiftim,  and  arrived  at  J\fhu  bar,  oSSawmnahj  February  35, 
1811,  where  the  master  learned  the  non-importation  act  was 
in  force,  b v  which  bin  vessel  was  liable  to  seizure ;  to  avpid 
which,  and  for  no  other  cause,  be  bore  away  for  Anulia  isl- 
and, a  Spam$h  place,  the  nearest  port  of  safety  without  the 
U$iiUd  Smu  ;  there  he  arrived  March  34,  1811,  and  after 
remaining  there  some  time,  and  learning  his  vessel  might 
safely  enter  the  ports  of  the  Uniud  5teto,  he  returned  to 
Sauaimahm  This  was  held  to  be  a  dttimtian,  which  discharged 
nnderwritera ;  for  going  to  Atmlia  was  a  voluntary  departure 
to  avoid  a  peril  not  insured  against.  Had  the  diip  gone  to 
Savtmnak^  she,  with  her  cargo,  would  have  been  seized  and 
condemned,  bat  the  nnderwritera  would  not  have  been 
chargeable  with  the  loss.  No  insurance  against  the  laws  of 
our  own  country  can  bind  the  underwriters.  These  opinions 
the  oourt  adopted.    Plaintiff  non-suited. 

§  39.  No  deviation,  if  the  master,  bonajide^  elect  one  of  3  Johns,  cas, 
two  passages,  as  from  St^rrmmn  to  Jfm  Yarkp  as  the  keward  ^\^^^ 
instead  of  the  wtndwardpassage,  that,  in  his  opinion,  being  i'^SST!^ 
best,  all  circumstances,  French  cruisers,  &c.  being  consider-  304. 
ad.    But  it  is  a  deviation  to  depart  from  the  course  of  the 
voyage  whenever  such  departure  is  not  justified  by  the  ne- 
necessity  of  the  case ;  and  8  Johns.  R.  189 ;  7  Johns.  R.  363 ; 
9  Johns.  R.  353, 363;  the  master  may  take  the  passage,  na-  lUad  Se  al. 
torally,  the  most  dancerous,  as  through  the  Sound  from  New  **  ^^'^  ^ 
York,  instead  of  the  Jvorrowty  to  go  to  sea,  hmafidi^  to  avoid  '^"^'^  ^^' 
cruisers,  off  the  passage,  usually,  the  least  dangerous,  and 
no  deviation;  asia  10  Johns.  R.  79—* 85. 

§  30.  The  insarance  was  from  AW  Ywrk  to  Antigua^  and  3  Johm.  R. 
at  and  from  thence  to  Curracoa*  The  vessel  was  of  necessity  j^«  ^tiM 
forced  into  St.  Croiw^  where  a  part  of  the  cargo  beiog  perish**  ^^  ** . 

you  lU  18 
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Ch.  40.    able,  was  sold  before  the  necessary  repairs  were  made  o» 

Art.  12*    the  vessel.    The  master  judging  it  impraccicable  to  go  to 

^_^^-^_/  JlfUigua^  sailed  direct  for  Ctcrrs^oo,  mid  was  captured  by  a 

Colombian     British  cmiser  while  proceeding  thither :  was  condemned 

Insurance      for  attempting  to  enter  a  blockaded  port.     Held,  no  devia* 

Cornp^—  tion  going  from  St.  Cnnx  direct  to  Curratoa.     2#  Selling 

*'  part  of  the  cargo  at  St.  Croix  did  not  avoid  tiM  policy. 

9  Johns.  R.        §  ^1-  ^^^  ^  deviation  to  wait  twenty  days  for  admission 
138. 144.       into  the  port  of  destination,  and  not  being  able  to  obtain  it, 

then  to  sail  to  another  port ;  but  3  Johns.  R.  307 — ^309  ; 

Richards  v.  Marine  insurance  Company.    The  goods  iosii* 

red  were  never  on  board, 
s  Craach  §  ^^*  ^^  ^^^  vessel  stop  at  sea  to  save  another  in  distress, 

d40  to  d7i,    it  is  a  deviation,  and  the  underwriters  are  discharged  from 
Maion  o.  the  their  pcdicy  on  the  saving  vessel.    See  salvage. 

thin  Blai*  c  a1      .  "^     !•  I "    •  ®      .  « 

rean.  §  ^^'  ^  policy  on  a  ship  m  a  certam  commercial  voyage, 

6 East  45,      loith  or  without  ktten  ofmarquef  giving  leave  to  the  assured 
fiM^^r*  <o  chastf  capture^  and  man  prizu^  however  it  may  warrant 
Stdebotham.  ^^^^  ^^  weigh  anchor,  while  waiting  at  a  place,  in  the  course 
of  his  commercial  voyage  insured,  to  chase  an  enemy,  who 
had  before  anchored  at  the  same  place  in  his  sight,  and  was 
then  attempting  to  escape,  will  not  authorize  the  assured, 
after  the  capture,  and  in  the  course  of  the  further  prosecu- 
tion of  the  voyage,  in  «horfentng  sail  and  laying  lo,  in  order 
to  enable  the  prize  to  keep  up  with  him,  and  be  protected 
by  iiim,  as  a  convoy^  into  port,  to  be  condemned,  thoogb 
such  port  be  in  the  voyage  insured. 
4  Boi.  It  P.        $  ^^*  Policy  on  goods  in  a  certain  ship,  from  A  to  B, 
181,  Scott  V.  against  sea  risks  and  fire  onfa.    Id  this  vo^ace  she  was  car- 
^^Q??~  ried  out  of  the  course  of  it  by  a  king's  ship,  but  being  afler- 
R.\isoG^x  ^^^^^  released,  she  proceecled  on  the  voyage  insured,  and 
V.  Low.         while  so  proceeding,  the  eoods  were  sea  damaged.    Held,  1  • 

no  deviation,  but  the  nnderwriters  were  liable. 
7Cranch  §.3d.  If  the  assured  take  on  board  additional  cargo,  he 

l^^and      d^P^rts  from  bis  contract  of  insurance,  and  the  underwri- 
Ins.  €o.         t^rs  are  discharged,  if  the  addition  be  not  authorized  by 
v.LeRoy.—  the  policy.    2.  Necessity  akine  can  sanction  a  deviation 
tV^Si       '"  ^"^  ^^®'  *"^  ™"*'  never  exceed  the  necessity. 
487,^liYer        §  ^^*  ^'^  waste  of  time  a  deviation.    This  does  not  depend 
«.  Maryland  on  any  ust^e  at  a  port,  but  on  the  time  reasonable  and  neces^ 
In.  Com.       gary  for  the  vessel  to  do  her  business  in  it.    If  she  spends 
her  whole  time  at  one  port,  as  Barcelona^  allowed  for  lading 
her  cargo,  her  afterwards  sailing  for  another,  as  Salone^  to 
take  it  in,  is  a  deviation.     2.  The  fear  of  danger  to  justify 
her  stay  in  port  beyond  such  time,  must  be  obvious,  imme- 
diate, directly  applying^  to  interrupt  the  voyage,  &c«  im- 
minent, not  distant,  contingent. 
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$  37.  Asiumprit  on  a  policy  of  insurance  $1,000  on  effects     Ch.  40. 
in  the  Volant  Trom  her  port  of  lading  in  France,  to  her  port    ArU  13. 
of  discharge  in  the  U.  States  premium  50  per  cent.    In  leav**   -^^- -^_j> 
ing  Ba  jonne  she  struck  on  the  bar,  and  was,  necessarily,  car-  13  Mass.  R. 
ried  back  to  be  repaired ;  most  of  her  cargo  was  carried  by  lis,  Wi^^ 
land  to  Passage,  in  Spain,  to  which  place  she  sailed  to  take  ff«»»^Amo- 
it  on  board  ;  and  coining  to  the  U.  States  she  was  captured  ^ted,  "** 
and  condemned  as  prize.    While  at  B.^  hearing  of  the  war  Manh.  81 1, 
of  1813,  she  was  commissioned  as  a  letter  of  marque  by  the  ^02.— 6  D. 
U.  States,  and  was  armed  and  equipped  sis  snch,  at  Bayonne,  ^iwr^" 
and  increased  there  her  crew  from  twenty-five  to  seventy.  570, 57*1.-. 
On  her  passage  thence  to  .the  U.  States  she  recaptured  an  Val.  49,  lib. 
American  vessel,  and  spent  as  little  time  as  possible  in  ex-  ^^^^'^ 

changing  crews  and  taking  possession.    Held,  1.  the  affair  435 oh? 

at  Bayonne  and  Passage  was  no  deviation :  3.  Nor  her  ta-  de  UMarine, 
kiQ^  a  letter  of  marque,  as  it  only  was  a  ttmptation  totleviate ;  "^  ^^jT" 
but,  3.  her  so  capturing  a  prize  and  making  delau^  however  379/^ 
short,  was  a  deviation  and  sufficient  to  discharge  the  insurers  7  Eut  900. 
on  an  adventure  merely  mercantile.    The  master  was  obli- 
ged to  load  and  sail  as  the  pilot  major  at  Bayonne  directed, 
and  Passage  was  the  nearest  place  to  Bayonne  where  the 
cargo  could  be  safely  re-laded.    The  policy  had  no  refe- 
rence to  said  commission.    6  East  45 ;  mostly  cited  above. 

§  38.  Asstanpsit  on  a  policy,  for  whom  it  might  concern,  13  Man.  r. 
•5,000  on  the  HyderAK,  from  Portland  to  her  port  of  ladine  ^^^ 
beyond  the  Ckpe  of  Oood  Hope^  with  liberty  to  cruise  and  ^' 
capture  enemy^s  vessels.     Held,   1.   that  convoying  her 
prizes  eight  or  ten  days  was  no  deviation^  as  therefore  she 
aid  not  go  out  of  her  way,  and  the  risk  was  not  increased. 

3.  Though  the  plaintiff  in  his  declaration,  averred  the  policy 
was  made  for  himself  and  J.  S.,  in  certain  proportion,  yet 
the  plaintiff  might  well  sue  alone.  3.  Taking  goods  out  of 
an  enem^^s  vessel  at  sea  by  a  privateer,  pursuant  to  the 
owner's  instructions,  though  misconduct,  is  not  barratry. 

4.  A  contract  of  insurance  for  such  purpose  is  valid.  Loss 
was  by  capture.  3  Caines'  R.  303  ;  6  East  45  ;  1  W.  Bl. 
417;  i  Esp.  R.  413;  13  Mass.  R.  80. 

§  39.   insurance  on  effects  in  the  Juliana  at  and  from  i^v^^^ 
Boston  to  Eastport,  &c.     Held,  imminent  danger  of  capture  ney,  &  al. 
is  a  just  cause  of  delaying  to  sail,  and  is  no  deviation  ;  the  v-Hartii. 
jury  found  the  fact.    The  insurer's  declaration  he  will  not 
be  bound  unless  the  vessel  sail  by  such  a  time,  is  of  no 
avail,  unless  made  a  part  of  the  written  contract ;  parol 
evidence  is  of  no  avail  to  ^ive  it  effect. 

§  40.  Assumpsit  on  a  policy  on  effects  in  the  Volant,  in  her  }o  ^J^iJ^ 
voyage  above  describea.  The  insurrnce  was  on  a  mercan-  Za^k  ai.  v? 
tile  voyage  only,  and  the  Volant  only  stopped  to  take  pos-  loardnuui. 
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Cb.  40.    aaBftiM  of  a  inrtse,  and  did  not  chase.    HcU,  this  vacated 
ArL  13.    the  policy ;  and  ako,  tbougb  the  intarer  knew  when  he  uo* 
\^-\^-^_'  derwrota  that  she  was  anMd,  equipped,  and  cobamisaioaed 
as  a  letter  of  oaarqae,  aod  here  was  a  deoiation  not  justed 
by  neceaaity,  and  aot  provided  (or  in  the  policy,  as  that  in- 
,  sared  a  fmftkmU  vessel  only ;  and  though  she  waa  so  armed, 
Ax«  all  might  be  imended  for  drefence,  and  the  underwriter 
might  well  expect  that  no  delay  thereby  would  be  occasion* 
ed  in  the  voyage*    No  instance  is  to  be  found  where  his 
knowledge  a  deviation  was  intended,  has  been  set  np  to 
juatify  one,  or  to  avoid  the  efiects  of  one* 
9  lisiileS(        ^  41 .  Aawmnptik  and  policy  on  goods^  at  and  from  Ldondon 
3&!  IMlbh    ^^  ^^^  ship's  ducftafging  port  orpmrU  in  the  Baltic^  with  Hbertjf 
tw  Aadnws.  ^  ^^^M^  A<  ony  port  or  porti  for  orders  or  amf  oiher  purpoit^ 
aad  to  touch  and  stay  at  any  ports  or  placea  whatsoever 
and  wheresoever,  without  being  deemed  a  dmofion.    Lose 
-     by  aeiaure,  &€•  by  peraons  unknown ;  special  verdict  found 
the  ship  sailed  from  London,  and  October  30, 18 10^  arrived 
off  Carbhamj  in  Sweden^  and  went  to  Carlsham  port  for 
orders  from  the  agents  of  persons  interested  in  the  cai^o, 
as  to  her  further  course.    November  1,  such  orders  received 
to  proceed  to  Sannefnunie,  a  Prussian  pert  higher  up,  there 
to  receive  farther  orders  from  a  like  agenU    November  l» 
sailed  from  C«,  and  November  8,  arrived  at  S«  and  waited 
off  for  orders.    November  10,  received  orders  at  S.  to  ra^ 
turn  to  Carhham  becauae  unsafe  to  laad  at  Swinemunie^  and 
to  wait  at  C.  for  orders  as  to  the  future  course.    November 
15f  arrived  at  C.,  not  then  having  a  specific  pert  of  dis- 
charge, and  for  safety  went  into  port  for  repairs ;  thep,  De- 
cember 6,  her  papers  were  seized  before  repaired,  and 
ipoyage  defeated ;  and  May  1 , 1 81 1 »  goods  were  aeined  there 
and  confiscated.    Held,  no  deviation  to  return  to  Carlshain> 
there  being  no  fraud. 
sCaiasi'  R.      ^43.  jfj^^  dma(ton»  and  not  barratry.    The  master  ap- 
prizes the  assured  of  pursuing  another  voyage,  not  the  one 
insured,  and  he  does  not  disapprove,  it  is  a  deviation  onlv« 
though  the  master  finally  run  away  with  the  ahip,  and  sails 
her  and  embezzlea  the  proceeds, 
oo'^^'i^        Several  cases  of  deviation  of  necuiUy  on  account  of  bad 
^^^    leather,  bkickades,  &c    See  N.  9, 34,  N.  1 8  ;  and  Discol 
Marine  Inf.    a.  Passmore,  1  Bos.  it  p.    A  deviation  is  exercised  as  well 
^^^^<MB*  when  the  insurance  ia  against  a  particular  risk^  as  when  a 

general  riak.    Livingaton,  J.  in  Kobinaop^s  case,  dissented^ 
because  the  insurance  was  onlv  against  sea  risk^  and  the 
deviation  was  mainly  occasioned  by  a  6/ocfcade. 
aCrsadi  98.      §  43.  If  a  vessel  sail  for  a  port  within  the  policy,  and  with 
iatant  if  that  be  blockaded,  to  go  to  one  not  within  it#  this  ia 
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M^wittloo;  otbttrcateaastodeYiation;  llJohDS.R.311  i    Cr.  40. 
.  14  Johoa.  R.  316 ;  19  East  13U  ArU  13. 

AmT*  IS.  Dmthh  tmd  aver  imwroMce.  ^^g-i-^^. 

§  1.  The  idea  of  a  double  insurance  is  wbere  the  same  |  Borr498, 
person  is  to  reeeive  a  ianbU teUii/mcikm for  thesame lessi by  494.  Oodin 
reason  he  has  made  two  inaurances  oa  the  same  thing;  bat  ^  ^^^^^  . 
difiierent  persons  maj  insure  vmriom$inUre$U  in  the  mnu  things  q^'  umipa- 
and  each  to  the  whole  value  of  this  thing.    (6  art.  above.) 

As  where  Maybohm  at  St.  Peteraborgh,  had  dealbga  with  Pirk  sto, 
B  and  C  in  London^  and  owed  them  a  balance ;  they  sent  ^1**"^*" 
a  ship  to  him  at  Peteraburght  to  fetch  certain  goods  ;  he  sent  '^^*  ^^^' 
them,  and  promised  to  send  the  bills  of  lading,  bnt  never  did  ; 
they  got  insurance  fsr  <1,100  on  ship,  tackle,  and  gooda» 
from  underwriters  very  different  from  the  defendants ;  of 
this  aum  ^B600  was  on  H  parts  of  thn  shipy  and  iB600  on 
goods ;  afterwards  B  got  jfSOO  insured  on  ecoda  only ;  again 
be  got  4900  more  on  goods ;  their  whole  insurance  was 
^,800,  JP3,300  on  goods  nod  iB600  on  the  ship.  M.  autho- 
rized B  and  C  to  insure  and  to  place  the  goods  he  shipped 
and  insiirance  to  his  aocoooL  M.  endorsed  the  biUa  of  lad- 
ing to  Temete,  in  Moscow ;  the  plaintiff  io  effect  who  got  in- 
aured  in  London  on  these  same  goods,  suspecting  there  mij^hC 
be  other  inaurance ;  they  were,  (aa  he  said^)  assigned  to  him^ 
as  he  waa  in  advance  to  M.  abore  their  amount.  The  de- 
fendant insured,  apprised  of  these  facts  from  Tamets»Giadin» 
&  Co.  got  the  insurance  made  as  insurance  brokers*  In 
these  cases  Ld.  Mansfield  and  the  court  held,  that  A  and  B 
had  an  tnnirai/t  interest  b  the  goods,  and  so  their  policiea 
were  on  their  own  account  go&d :  2d.  that  Tamets  had 
also  an  tnfnroUt  interest  in  the  same  goods,  and  that  bis  poli^ 
cy  made  to  the  plaintiff  was  good.  A  and  B,  as  creditors, 
teve  a  lien  on  the  goods,  and  T.  as  having  a  bill  of  transfer 
of  them  as  security,  at  least,  for  bis  advances.  - 

§  3.  In  this  case  it  waa  decided,  that,  ^  upon  a  ioMi  imur*  1 W.  B.  416, 
once,  though  the  assured  is  not  entitled  to  <we  »miiifitciiim$^  R^d!^^' 
jet,  in  the  first  action  he  m^j  recover  the  nMe  sum  insured, 
and  may  leave  the  defeadant  in  it  to  recover  a  ratable  satis- 
£sction  from  the  insurers.''    In  shower  133.,  there  is  an  old  ^  j^i^,  ^^ 
case  to  the  contrary.    The  manner  of  computing  property  sao,  saa 
on  two  policies;  10  Jobn^.  R.  71^  77. 

§  3.  Qmi>  Imwrunee.    In  this  case,  the  plaintiff  sent  hie  Mast.  S.  J. 
ship  to  Charleaton,  S.  CarolinOf  to  take  in  a  cargo,  and  got  ^^q^^ 
£%{50  insured  on  it  toSelem,  and  a  few  days  after, on  ano-  y.  Barrel  in 
Uier  policy  £3,000  more,  expecting  the  cargo  would  be  as  rsvi^w. 
much  as  both  sums,  and  meaning  no  fraud ;  but  ii  was  only 
about  ;ff3,000 ;  this  amoant  had  been  covered  by  the  policies 
before  BarreU  signed.    The  wbols  cargo  was  lost*    It  ap- 
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Cr.  40.    peartd  that  the  t>laiiitifi  had  not  veeor«red  or  reeeived  his 
Art.  1 9*    real  loss  of  the  underwriters,  oi  the  amount  of  his  cargo,  and 
uniTL— 1»-    would  not  wban  Barrel)  had  paid  hia  whole  subtcriptioay 
,£3W. 

Judgment  for  the  plaintiff  to  recover  of  Borreil  that  sum 
and  interest*  The  main  question*  was  if  the  plaintiff  had  an 
election  to  take  one  underwriter  for  his  whole  sam  and  pasa 
by  another;  the  court  decided  that  he  could  do  this;  and 
that  the  underwriters  must  have  contribution  amm^  ikea^ 
$thu.  The  defendant  urged  that  they  ought  to  be  taken  in 
the  order  of  their  signing ;  the  firat  of  his  w  note  sum«  &c«,  to 
the  amount  of  the  real  ma,  and  that  the  last  underwriteis 
should  be  disohar^d  and  retnrn  their  premiuma,  except  half 
per  cent,  for  their  trouble ;  cited  the  said  case  in  Shower 
133,  and  Malyn^s  1 13, 118 ;  also,  contended  the  underwrit- 
ers ahould  be  held  to  pay  in  proportion ;  the  plaintiff  cited 
this  caae  of  Godin,  &c. ;  the  court  considered  dovbU  tmd  wer 
insurances  by  design  aa  fraitduUmi  and  void  ;  but  when  by 
accident,  or  mistake,  as  good  and  valid,  so  far  as  to  cover 
the  property  really  at  risk  and  lost ;  tliat  a  propensity  to 
9m  Park  '  fP^^^  introduced  wagering  polteiet ,  and  also  re-a8$urance$m 
9S0,  391,  The  court  then  cited  19  G^o.  II.  as  an  act  in  force  in  Masaa- 
^^  chusetts  against  both ;  but  this  point  was  not  argued,  nor 

was  the  adoption  of  tbia  statute  here  neceasary  to  the  decis- 
ion of  the  cause ;  and  see  Jlferry  v.  Princtj  art.  18 ;  and  see 
Dumoi  y.  Janes f  a*  15,  this  chapter. 
4  DallsB  348      §  4.  If  there  be  a  double  insurance  in  Penmyhania^  the 

underwriters  shall  contribute  ratably  to  pay  the  loss. 

13  Mati.  R.        §  5.  Atsumpsii  on  a  policy  for  j||9,S50  on  a  Sidmouih  license 

^^thJ^^^*  on  board  the  ship  William  ^  Henty^  from  Boston  to  AUxan* 

M.  L  Cmiu     ^^  ^^^^  license  valued  at  $3,0M,  and  the  ship  was  hired ; 

the  insurance  was  against  the  loss  of  the  license  by  capture 

by  British  of  Americans  and  other  powers,  and  against  the 

common  perils  of  the  seas.    Agreed  if  the  assured  had  any 

Erior  assurance,  the  underwriters  on  this  policy  should  be 
able  only  forthedeficiencv  in  amount  of  such  prior  policy. 
The  owners  of  the  ship  had  before  engaged  that  the  license 
should  be  returned  to  the  assured  free  from  endorsement  or 
other  blemish  which  might  injure  its  validity  for  another 
vessel ;  the  hirer  to  take  no  other  risks  but  those  afterwards 
covered  by  the  poKcy  in  question  :  the  ship  was  arrested  by 
a  British  vassal  of  war,  and  by  the  commander  the  license 
r  andorsed  so  as  to  render  it  useless  for  any  other  vessel. 
10  Johns.  R.  Held,  not  a  double  insurance)  and  that  the  loss  was  within 
75. 79,  Min-  the  policy. 

lum-lM.  §^*  Two  Polidis^  princwles  of  cahuhtim  thereon.    Goods 

Cpn.  were  insured  from  .Yeo  York  to  TWimngen ,-  insurance  was 
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a* to  prior  insumice.  A  prior  cpcfi  policy  hsid  been  efiocted  Art.  14. 
in  London  on  the  cargo  of  the  ship,  generally,  conskting  of  -_0-^-^r 
e^e,  pqtptr,  '^or  and  tooocL  Vessel  and  cai^o  were  lost  on 
the  coast  of  Holland^  oqIt  a  araall  part  saved.  In  an  action 
on  the  Mcond  policy,heldi  that  the  part  of  the  cargopmer^. 
not  insured  in  the  second  policy,  estimated  at  the  nrst  cost, 
and  not  dedocting  the  drmMckj  most  be  deducted  from  the 
sum  insured  (tl  65,665)  on  the  ^Erti  policy,  including  the  pre- 
mium, leaving  oftfaatpiolicy  to  be  applied  toibe  coffee  }1 16,- 
468,70,  (whole  .quaniity  607,393  pounds  at  98}  cents,  the 
first  costs  amounted  to  tHSJ^O.)  115,468.70  at  93}  cents  r 

per  lb.  covered  491»3l4lb.,  leaving  1 16,909IK  to  be  cover- 
ed by  the  second  policy,  amounting,  at  96  cents,  the  agreed 
value,  to        -  -.  -  •      .   •        f  99,009.95 

Add  1}  cent  a  pound  on  said  491,tl4lb.  dfflb* ' 
rence  between  first  coats  and  valuation,  7,369.71 

$36,371.96 
Add  premium  on  the  second  policy  covered  is    -    6,168.34 

^9,640.30 
Cofiee  saved  $3,869 ;  defendant's  proportion 

thereof  deducted,  *  .  .  896.19 

$41,644.18 
Amount  of  second  policy  f40,000,deduct  two  per  cent  agreed: 

The  material  rule  settled,  was,  that  in  calculating  the 
amount  of  loss  on  the  cargo,  on  an  open  policy,  the  goods 
are  to  be  estimated  at  their  prime  costs  and  charges  without 
deducting  the  draabadc. 

Similar  principles  seem  to  have  been  adopted  in  Kane  v. 
the  Commercial  Insurance  Company  of  New  York ;  8  Johns. 
R.  999,  236 ;  and  in  this  case  the  court  said  *Hhe  valuation  in 
a  policy  is  conslusive  on  the  insurers  if  there  is  no  fraud  or 
imposition."  Similar  policies  and  calculations,  1  Hairs  Law 
Journal  161 ;  and  1  Johns.  Casea  190 ;  the  drambadc  is  not  to 
be  considered  in  settling  the  first  policy. 

AaT.  1 4.  Embargoti.  §  1  •  In  this  case  the  court  heM,  that  S  T.  R.  418 
an  tnAatgo  is  a  deientien  within  the  policy,  and  the  under*  S^^  ^* 
writer  is  liable  for  all  damages  occasioned  thereby  to  the  ^^ 
ship  or  goods.  This  waa  an  embargo  laid  in  Prance  in  1793* 

o"  9.  The  plaintifi;  Rotch,  was  aneicira/  ./fmertean,  residing 
in  France,  and  owned  half  of  the  ship  Adelaide ;  a  Frmm 
citizen  the  other  half.  Rotch,  in  1799,  got  a  policy  effected 
in  England  on  her  ttore«,  6oa(5,  proomont^'^tiA  jUking  mate^       ^ 
Uriahs  (was  a  whaleman)  vafaiad  at  £1,000,  ^at  and  from 
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Ch*  40.  L'Orieotf"  to  illports^  $eai^  andj^aeu,  4^  agaioit  «rref l», 
jlrU  14*  rutrainU^  and  detainmmtt^  of  all  kings,  princes,  and  people, 
>,^^^^,^^^_^  &c. ;  the  loss  Aras  alleged  to  be  by  certain  persons  exer« 
cieiiig  goTernment  in  Ft*ance  at  Port  Lauk  (about  two  miles 
from  L'Orient)  arresting  and  leatrmining  the  Adelaide,  &c. 
Tbe  shiD  sailed  from  LX>rknt  Januaiy  i7,  1793^  and  by 
stress  of  weather  returned  to  Port  Loictt,  February  %  1 793, 
and  there  she  was  embar^iotd  by  the  judge  of  tbe  admiralty 
court,  by  authority  of  a  letter  from  the  French  minister  of 
marine  at  Paria.  February  1  %  1 793,  there  was  notice  giiren 
of  tbe  abandonment  and  a  total  loss  claimed.  The  like  was 
repeated  August,  1793« 

The  objection  was,  that  the  policy  did  not  efllend  to  an 
embargo  in  the  loading  port  where  the  policy  was  made. 

Bat  judgment  was  for  the  plaintiff^  the  assured ;  for  the 
policy  was  ^  at  andfirom^^  and  the  plaintiff  lost  his  voyage 
t>y  embargo  at  the  ptace ;  and  it  was  no  answer,  he  was  en- 
titled to  an  indemnity  from  the  French  goyernment* 
Hadle  i^*       ^  '*  ^^  this  action  the  court  decided,  that  an  embargo  laid 
jQhiitlL^  *      )<*  ^be  year  1796  by  the  king  in  council  HU  finrAer  order^ 
^^  only  suapended  a  contract  to  carry  goods  from  Liverpool 

to  Leghorn,  but  did  not  dissolve  it ;  and  that  tbe  defendants 
were  answerable  for  not  performing  their  contract  when  the 
'embargo  was  taken  off  at  tbe  end  of  two  years.  Tbe  erewV 
stMf^ef ,  during  a  detention  by  an  aviMirgo^  are  not  chargeable 
to  the  «J^p,  nor  are  they  general  average,  but  fall  extensively 
OB  the  freighL  7  Johns*  R.  431.  Qusere  aa  to  general 
average* 

385^  U^t  ^  ^'  'i*^  ^^^  ^^  ^^^  ^^^^  decided  that  evidence  of  a 
•.  I^ettj-  *  promise  to  deliver  de^enluref,  given  by  custom-house  officers 
place.  on  the  exportation  of  certain  goods,  will  not  support  an  ac- 

tion on  a  promise  to  pay  money.  That  in  all  cases  of  as- 
sumpsit, whatever  shews  a  full  satisfaction  received  by  the 
plaiatiff  Ufore  Ihs  trials  may  be  given  in  evidence  under  tbe 
general  issue. 

§  5«  That  the  laws  of  the  United  States  laying  an  embargo 
for  an  unlimited  time,  and  afterwards  repealed,  did  not  exlm- 
gaieh  a  promise  to  deliver  dAerUurts^  but  operated  a  ewpen'- 
$ion  only  daring  the  continuance  of  those  laws,  and  tbe  de- 
fendants were  not  bound  to  deliver  them  to  the  plaintiffs  till 
those  laws  were  repealed.  Hence  the  action  was  com- 
menced too  soon,  being  before  the  repeal,  though  tbe  pro- 
mise was  to  deliver  tMm  in  a  reasonable  time ;  but  those 
lawa  onl  V,  while  they  continued  in  Ibrce,  made  it  impossible 
for  the  defendants  to  deliver  iheie  certijkake  of  dAentHre. 
2Bm.  547.^  Judgment  for  the  defendants.  Seamens'  wages  and  provi- 
4  Dadi.  974.  sImi  expended  daring  an  ambargo^  cannot  be  recovered  as 
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a  partial  loss  on  a  policy  on  freight,  nor  extra  freight :  8    Ch.  40« 
Cain  1 65 ;  bul  may  for  extra  expenses.  5  Johns.  R.  262, 263.     Art  1 4. 

§  6.  Action  on  a  contract  made  November  3, 1807,  to  pay  ^_^^^_^ 
the  hire  of  a  vessel  $1,75  a  ton  a  month  during  certain  vov-  7  Mats.  R. 
ages.     Decembei   22,  1 807,  the  embargo  law  was  enacted  ;  436,  Minot 
and  the  court  held,  that  the  hire  was  payable  while  the  ves-  *<*»•  ^-^n- 
sel  was  detained  by  the  embargo.     Underwriter  liable  as  ^i,J^coto!? 
between  American  ciiizem.     10  East  549 ;  5  Johns^R.  310  ;  of  Pensylr. 
SCaines^  R.  158. 

§  7.  It  was  in  this  case  determined  that  an  embargo  did  ^^n-  ^^ 
'not  excuse  a  non-compliance  with  a  warranty  in  a  policy  of  ^^^^,][^„, 
insurance,  that  a  ship  should  sail  On  a  certain  day. 

§8.  January  25,1808,  a  Brilish  subject  insured  wheat  ioEa8t536» 
and  peas  in  the  ship  Swift  from  ^ew  York  to  Liverpool^  con-  Conw^  a 
tinued  to  be  embargoed  in  M'ew  York  by  our  government,  even  ^^f)^*£ 
when  the  action  was  brought  in  England.  Held  the  assured  259. 
was  not  entitled  to  abandon  on  an  embargo  laid  on  the  pro- 
perty In  the  port  of  his  own  country,  as  his  assent  is  virtu- 
ally implied  to  every  act  of  his  own  government,  and  makes 
such  embargo  his  own  voluntary  act.  See  Touteng  v.  Hub* 
hard^  Ch.  33.  2.  But  when  the  insured  and  insurer  are  both 
subjects  of  the  same  state  the  case  will  stand  on  very  difie- 
rent  grounds  of  consideration.  See  s.  6,  above.  3.  The  plain- 
tiffs (agents)  were  British  merchants  of  .Liverpool  and  con- 
signees of  the  wheat  and  peas  by  the  American  owner  on 
his  own  risk  and  account ;  and  such  British  oierchants,  in  con- 
sequence of  such  consignment,  made  advances  to  such  Amer- 
can  owner,  and  insured  the  goods  on  his  account^  charged  him 
with  the  premiums  ;  the  goods  were  afterwards  abandoned  in 
consequence  of  said  embargo.  Held,  as  the  American,  the 
foreigner  could  not  recover  against  the  underwriters;  his  con- 
signees, the  plaintiffs,  could  not  recover  their  advances  on  a 
policy  made  for  his  benefit^  though  made  in  their  names,  as 
interest  might  appear.  4.  However  the  plaintiffs  might  have 
insured  their  separate  interests  by  a  policy  made  on  their 
own  account.  Here  the  policy  was  effected  solely  to  recover 
the  interest  of  the  consignor,  the  American,  (so  not  like  the 
case  Wolffe  v.  HomcastU  above,)  and  the  American  had  de- 
feated the  policy  by  being  a  party  to  the  embargo. 

§  9.  A  hostile  embargo  in  a  foreign  port,  and  abandonment  10  Johns.  R. 
accepted  by  the  underwriters,  is  not  a  total  loss  of  freight  177— 5  East 
insured  where  the  embargo  is  taken  off,  so  that  the  ship  ^'/^^ 
completes  her  voyage  and  earns  her  freight;  but  see  S  Johns.  — LMng^*, 
R.  49.  Where  the  assured,  on  a  policy  on  freight^  recovered  ton  t.  the 
for  a  total  loss  by  reason  of  an  embargo  at  Buenos  Ayres^  c?'"*'  '"^^ 
abandonment  pending  it,  not  accepted,  though  after  taken  off 
she  earnt  her  freight  by  her  arrival  at  Ha;ore^  m  France^  in 

VOL.  II.  19  » 
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Ch*  40.     ber  voyage.    The  voyage  insured  had  commenced,  and  tiie 

^rt,  16.    vessel  was  detained  at  /ieto  York  by  our  embargo  of  Decem- 

-^^_^-^-^_y    ber  39, 1807.  I-ield  the  assured  had  a  right  to  abandon  and 

recover  for  a  total   loss.  5  Johns.  R.  399,  M'Bride  v.  the 

Marine  Insurance  Cc'Dipiny  :  M  as  no  doubt   between  citi* 

zens.  3  Cain.  16;  hut  Abbott  on  Shipping  406,  407. 

Art.  16.  Frauds  ^c  §  1.  The  least  fraud  annuls  a  polU 
cy  ;  this  princi)>re  is  clear  in  regard  to  all  contracts,  as  the 
law  will  never  support  any  in  favour  of  any  one  who  haa 
obtained  \i\y  any  kind  of  fraud  or  deceit  ;  but  the  law  will. 
not  presume  fraud,  and  therefore  a  policy  will  not  be  im- 
peached on  this  ground,  unless  the  fraud  be  fally  and  satis^ 
factorily  proved,  and  the  burden  of  proof  is  on  hiifi  who 
charti^es  fraud,  and  wishes  to  take  advantage  of  It.  Fraud 
in  the  agent  ia  the  same  as  in  the  principai^  and  must  depend 
^  in  every  case,  on  its  own  circumstances.    The  facfe  from 

which  the  law  infers  fraud,  like  all  other  facts,  must  be 
proved  by  po<:itive,  direct,  or  circamstantial  evidence,  as  the 
case  may  be  ;  but  a  fraud  is  secret  in  its  nature  :  direct  and 
positive  evidence  is  not  often  to  be  expected. 

§  3.  It  is  equally  the  duty  of  both  parties  to  disclose  what 
they  know  relative  to  the  subject.  If,  tb^'refore,  the  under- 
writer, when  he  signs  the  pi)lfcy,  knows  the  ship  is  arrived 
safe,  it  is  a  fraud  in  him  not  to  disclose  the  fact;  and  be  shall 
4  Burr  1419,  return  the  premium. 

Wooimer  t.      j|jg  ^,|^j.ps  ^f  fji^mj  ^jn  generally  be  found  under  the  aev- 
— i^w^l.    cral  heads,  as  concealment,  barratry,  misrepresentation* 
427.— Park        §  3.  Therefore,  but  a  few  cases  only  will  be  noticed  here* 
400.  ]f  one  warrants  a  thing  to  be  true  he  knows  at  the  time  to 

he  false,  as  that  a  ship  is  neutral  when  he  knows  her  to  be 
efiemyh  property,  it  is  a  false  allegation,  and  avoids  the  con» 
tract  on  the  ground  of  fraud  and  deception^  and  the  under- 
writer may  avoid  the  policy,  or  sue  on  his  warranty.  But 
if  the  assured  did  not  at  the  time  know  the  fact  to  be  false 
he  warranted  to  be  true,  then  there  is  not  that  degree  of 
fraud  in  the  case  which  will  avoid  the  policy  for  fraud,  and 
the  other  party  has  bis  remedy  only  on  the  Toarranty.  In 
the  first  case,  the  policy  is  no  gronnd  of  action  to  the  assur- 
ed ;  in  the  last  it  is,  though  he  may  be  liable  to  be  sued  oti 
liis  warranty. 

§  4.  It  is  no  fraud  to  state  facts  not  strictly  true^  if 'the 
tisagesofthe  trade  explain  them,  and  the  underwriter,  oil 
D  1  €38.  ^^^  whole,  has  a  just  view  of  the  case,  or  ought  to  have. 
Plawie^  §  ^*  Therefore,  when  a  Swedish  ship  was  insured  "  from 
Fletcher.—  London  to  Nantz,  with  liberty  to  call  at  Ostend,  for  Ostend 
^^  ^3,  her  papers  were  made  out ;  but  she  was  never  intended  to 
go  to  that  place.    After  the  policy  was  made,  war  waa  de- 
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l^lared  against  France.    And  the  court  held,  there  was  no    Ch.  40* 
fraud  in  clearing  out  for  Ostend,  for  it  was  the  common  usage    Art.  \5. 
to  avoid  certain  duties*    Nor  was  there  any  fraud  in  not  -,^^-^-^_^ 
giving  notice  to  the  underwriter,  of  the  war,  after  he  signed 
the  policy  and  before  the  ship  sailed ;  fur  ft  was  a  public 
fact,  of  which  he  was  bound  to  take  notice. 

4  6.  The  thing  concealed  must  be  a  faci^  and  something 
more  than  a  mere  expectation  or  spectilation  ;  as  when  a  bro- 
ker, speaking  of  several  vessels,  said  they  were  expected  to 
leave  the  coasts  o{  Africa  in  Jiovember  or  December^  the  po- 
licy was  deemed  good,*  though  the  ship  in  question  had 
sailed  the  May  before, 

4  7*  An  agreement  between  the  assured  and  the  first  un-  3Barr,1561, 
derwriter,  *^  that  he  shall  not  be  bound  by  signing  the  por  ^'j?^  •• 
licy,''  renders  it  fraudulent  and  void.     A  fraudulent  policy     "     *' 
shnll  be  delivered  up  and  the  premium  returned,  deducting 
costs.    Altering  a  policy  avoids  it ;  as  a  policy  on  ^'  ship  9  Eait  351, 
and  outjiu^^  altered  by  consent  of  all  parties,  to  be  on  ^y  French 
^  ship  and  goodsn'^l  so  altered,  void  for  want  of  a  stamp ;  also  **   ^  ^^ 
iroi(J,  as  on  *^  ship  and  outfits.'^ 

$  8.  JVVme  are  insured  but  those  named  in  the  policy* 
This  was  a  policy  in  the  name  of  Israel  Munson  as  agent  4  Man.  R. 
of  Samuel  Russell,  the  plaintiff.    The  property  intended  to  fHJ^"*^ 
be  insured  belonged  to  Evart^  not  named  in  the  policy,  and  bn/Jd.  L*^* 
Russell  had  no  pro^^erty  at  risk*    The  court  held,  that  Rus-  Company* 
sell  could  not  recover  or  support  an  action  to  recover  to 
Evart's  use.     Plaintiff  non-suit  |  for  the  underwriters  will 
know  Che  persons  lor  whom  thev  will  answer. 

§  9»  Dumas  ^  Fossat  owned  the  brig  Ro-^e  an*^!  her  cargo,  4  ^^^  ^^  - 
worth  (43,799  when  shipped,  at  Philadelphia  $56,119,  had  647,  652, ' 
it  arrived  there  and  free  of  duties.     Dumas,  the  plaintiff  by  !>«»»•  «^- 
his  agent,  caused  himself  to  be  insured  $5,000  on  the  freight    ^^'* 
of  the  brig  Rose,  valued  at  that  suqi  from  Jeremioto  Phila- 
delphia*    The  declaration  was  for  a  total  loss  by  capture 
and  condemnation*     Second  count  for  money  had  and  re«        ^ 
ceived ;  Jones  underwrote  $1,000  q/}er  other  subscriptions  to 
the  amount  of  $3,500.    The  plaintiff  made  oath  before  a  no- 
tarv,  fand  his  deposition  was  produced  by  the  defrndants, 
and  admitted  by  the  court  in  evidence,)  that  the  insurance 
was  on  the  joint  account  of  himself  and  Fossat,  his  partner  i 
bot  Fossat  was  not  named  to  the  underwriters,  nor  in  the 

Clicy.  The  court  held,  that  the  plaintiff  coMid  not  recover 
yond  his  half  $3,500f  and  that  being  due  from  the  under- 
writers prior  to  the  defendant,  nothing  could  be  recovered 
pf  hrm  bat  his  return  premium.  That  ^he  plaintiff  could  not 
apply  the  whole  $5,000  to  his  moiety  9f  the  freight,  though 
his  moiety  exceeded  that  sum,  and  that  he  could  not  apply 
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Ch.  40.  the  insurance  to  Fossat^s  interest,  he  not  being  named  in  tli«r 
Art.  15.  policy.  Also,  a  question  was  made  if  expected  profits  on 
K^^s/'^^  cargo  could  be  insured  by  the  name  of  freights.  The  ud- 
derwriter  ought  to  know  for  whom  and  with  whom  he  con- 
tracts. The  whole  was  plainly  valued  at  1 5,000.  As  Du« 
mas  &  Fossat  owned  the  cargo,  there  was  properly  no 
freight^  but  only  profits  on  the  cargo  homewara  they  called 
freight*  By  the  policy,  the  underwriters  were  to  be  liable 
in  order  as  they  signed. 

Sl^pSiiSii        §  ^^'  '^^^  ?^^^  ^^^^  ^"  ^'*''  ^*®  *^'  ^^^^^  '"•  ^^^^ 
v.Lor<L        alone  named  in  the  policy,  and  owner  of  a  part  of  the  ves- 

8p},  bad  received  a  loss  for  himself  and  Tobias  Lord,  jun^. 

also  part  owner ;  he  was  liable  to  repay  the  money  to  the 

plaintiff,  the  underwriter,  so  far  as  it  had  been  received  on 

account  of  the  said  Tobias  not  named  in  the  policy,  on  the 

S'ound  the  insurance  was  void  as  to  him*  and  was  valid  on 
e  part  owned  by  the  defendant.    This  is  a  much  stronger 
case  than  either  of  the  others  :  for  though  Tobias  Lord 
might  not  have  recovered  a  loss  on  the  policy,  because  not 
named  in  it,  nor  the  said  Nl.  Lord  for  him^  yet  here  the 
money  had  been  paid,   and  the  rule  melior  est  conditio  papi^ 
dentei  applied  in  his  favour ;  therefore,  to  recover  the  money 
back  was  a  very  different  case ;  but  the  court  thought  the 
loss  on  Tobiases  part  had  been  paid  by  mistake^  the  vndier- 
writers  not  knowing  but  that  Nl.  Lord  was  sole  owner  of 
the  vessel.     In  this  case  a  return  premium  was  deducted 
out  of  the  $200  Pearson  subscribed.     Nl.  Lord  was  insured 
to  the  amount  of  his  own  property  and  more  by  subscript 
tions  prior  to  the  plaintiff's,  and  the  underwriters  were  to 
be  liable  in  the  order  in  which  they  signed.     And  see  1  IX 
&  E.  313 ;  1  Bos.  &  P.  345,  Belt  &  al.  v.  Gilson  ;  but  see 
2  Johns.  R.  157. 
Otherwiie         §  H*  Assumpsit  on  a  policy  on  the  brig  Eliza  and  cargo, 
had  th«  po-    Policy  Stated,  ^  Mr.  Samuel  Davis^  or  as  agent,  doth  make 
Jj^yretwned  insurance,  and  cause  to  be  insured,  lost  or  not  lost,  the  sura 
"  or^om-    of  $3,000  on  the  hull  and  appurtenances  of  the  brig  Eliza^ 
soever  else     and  ^1,000  On  her  cargo,  from  Bath  to  Cork:^  at  the  foot, 
>t  may  con-    «  should  this  vessel  and  cargo  be  insured  in  England,  in 
^iSnea'  R.     *''^*  ^^  attach,  thjs  policy  is  to  be  annulled,  on  the  assured's 
803.  producing  a  copy  of  the  policy,  or  the  original,  and  paving 

13 Mail. R.  one  half  percent."  Insurance  was  made  in  England  by 
vS^^wd-  ^^^  plaintiff's  agent  on  the  vessel  only^  Held,  the  under* 
oar  -  ^j.jjgj,  j^^^^  ^gg  holden  as  to  the  cargo.  Agreed  the  insu- 
rance was  for  the  benefit  of  the  plaintiff^  and  another  joint 
ozoner.  Plaintiff  recovered  the  whole  amount  of  the  loss 
in  his  own  name  for  himself  and  another  owner« 
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Aet.  16.  Insurance  on  fr eight.    §  1.  The  freight  of  a  ship     Ca.  40. 
may  be  insured  as  a  distinct  article  b^  the  English  \z^9    Art.  16. 
but  not  by  that  of  France.    The  underwriter  on  ship  or  goods    v^^s/^^ 
has  nothing  to  do  with  the  freight  ;  and  one  must  be  owner  2Stra.  (251, 
in  the  ship  to  insure  the  freight.     How  the  insurer  of  freight  Tong«  o. 
may  not  be  liable  on  account  of  the  master^s  negligence  ;  Yl^'   * 
a.  9.  S.  30.  2  Art.  ante. 

§  %  The  ihsurance  was  on  the  ship  and  freight^  at  and  Tonga  v. 
from  Jamaica  to  Bristol ;  a  cargo  was  reaay  to  be  put  on  Watts. 
board,  but  the  ship  being  careening,  in  order  for  the  voy*  Commencee 
age,  a  sudden  tempest  arose  and  she  was  lost.    The  plain«»  T^ ^ 
tiff  claimed  £600,  'he  ship  would  have  earned /retgh/  in  the  ^nion 
Toyage  if  the  accident  had  not  happened ;  but  as  the  goods  bo«urd,  S 
were  not  actually  on  board,  so  as  to  make  the  plaintift's  ^^*^ 
right  to  freight  commence,  Lee,  Chief  Justice,  held  he  could 
not  be  allowed  any  freight    Is  a  distinct  subject  of  insu- 
rance in  New  York.     3  Johns.  R.  49. 

§  3.  Assumpsit  on  a  policy  on  half  of  the  freight  of  the  l^^'  ^^' 

ship  Nancy,  valued  at  £ ^  ^^  at  and  from  London  to  Tiioiiipson 

7en«rj^e,  at  and  from  thence  to  any  of  the  West  India  v.  Taylor,— 
Islands^  (Jamaica  excepted)  and  at  and  from  thence  to  the  3  Cub.  19. 
Bay  of  Honduras^'^  The  plaintiff,  before  the  policy  was 
effected,  chartered  her  to  Hand  S.  Cox  on  the  voyage,  and 
the  plaintiff  covenanted  that  the  ship  ^  should,  on  or  before 
the  9th  day  of  February  then  next,  depart  from  the  Thames^ 
and  directly  proceed,  with  or  without  convoy,  to  port  Oror 
tauaf  in  Teneriffe^  or  as  near  thereto  as  she  could  safely  get ; 
and,  after  the  ship  should  be  ready  to  receive  gooos^  lie 
twenty  days  and  load,  and  receive  on  board  her  from 
Messrs.  Cox  500  pipes  of  wine,  and  then  sail  and  proceed 
to  Barbadoes^  &;c.''  Cox  covenanted  to  pay  the  plaintiff 
for  the  freight,  and  hire  the  ship  for  the  said  voyage^  at  the 
rate  of  35s.  a  pipe,  to  be  paid  in  twenty  days  after  delivery 
of  the  wine,  &c.  The  court  held  a  policy  on  this  freight 
attadud  from  the  ship's  sailing  from  London^  between  which 
and  Teneriffe  she  was  captured  going  out ;  and  judgment 
for  the  assored ;  for  by  this  charter-party  there  was  an  in- 
eq^tion  of  the  r^ht  of  freight  from  the  sailing  from  London, 
and  is  from  that  time  an  insurable  interest  in  it  in  the  plain- 
tiff: and  Lord  Kenyon  said,  in  the  case  of  Montgomery  v.  3T.  R.3e8. 
Efcgingtonf  there  was  an  inception  of  the  contract^  because  part 
of  the  goods  had  been  put  on  board,  and  there  the  assured 
recovered  on  insurance  on  freight. 

§  4.  When  the  ship  actually  begins  to  earn  her  freight  the  j  ^1^.7^, 
owner's  rif;ht  to  freight  commences,  and  he  has  an  insurable 
interest  in  it.    This  principle  seems  to  be  uniformly  settled, 
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Ch.  40.    but  the  question  of  fact  often  arises,  whan  does  his  right  to 
^rU  16.     freight  commence  ? 

y^t^^^t^^       §  &•  If  A  own  vessel  and  carffo,  he  may  get  a  policv  made 

2  East  544.     <^  P^oJUs^  Valued  at  ;f 2^000.     This  was  a  policy  on  the  ship 

Barciaj  9.     Jonah  at  and  from  Barbadoes  to  the  coa&i  of  Africa,  &c. ; 

A^n^'?aiio     '  •"^  ^^^  policy  was  declared  to  be  on  projiis  valued  at 

a.  u.  iwe.    ;^£^000.''    And  the  declaraiion  stated  that  Wells  (for  whom 

the  plaintiff  acted)  ^*  was  interested  in  the  profits  to  arise 

and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of 

goods  and  merchandise  to  the  amoaot  ianared,'*  and  aiated 

a  total  loss  by  eapiurtm    Wells  owned  the  ship  as  well  as 

cargo.    Judgm^Dt  for  the  plaintiff  after  two  argunsents: 

the  main  objections  were,  tnat  the  profits  on  a  cargo,  in  a 

^    trading  voyage,  were  not  an  insurabU  interest ;  that  there 

could  be  no  average,  no  abandonment,  &c* 

§  6.  So  in  the  case  of  Dumas  v.  Jones  above,  the  profits 
on  a  cargo  from  St.  Domingo  to  Philadelphia  were  insured, 
by  tbe  name  of  freight,  and  the  plaintiff's  loss  (2,500  was 
paid*  the  assured  owning  vessel  and  cargo. 
4  Msfs^R.         §  7.  In  this  case  the  insurance  was  on  frsif^;  the  ves- 
?M^e  F.   ^^  ^^  captured,  carried  into  England,  and  detained  two 
i.  M.  I.     '   months,  and  then  was  liberated,  and  proceeded  on  her  voy- 
Comp.  age,  and  earnt  her  freight    Tbe  court  held  that  the  under- 

writer is  not  liable  for  this  detention ;  for  be  only  insured 
the  frei|;ht  should  be  earned,  but  not  in  a  particular  time; 
the  plaintiff  had  raceived  his  general  average,  and  there 
was  no  partial  loss, 
1  Bos.  ft  P.  §  8.  Assumpsit  for  freight ;  the  plaintiffs  owned  the  ship 
^^l^^^^^  at  Jamaica,  bound  to  London  ;  the  defendanu  were  con- 
V.  Liong.  gign^es  of  nine  hogsheads  of  sugar  shipped  on  board  her 
in  Salt  river,  in  Jamaica,  September  18, 1795 ;  December  3, 
having  completed  het*  loading,  cleared  out  for  the  voyage  ; 
31,  while  waiting  for  convoy,  she  was  cut  out  of  the  river 
by  two  French  privateers,  and  carried  out  to  sea,  but  was 
recaptured  on  the  same  day  and  carried  into  Port  Royal ; 
ivas  libelled  and  sold  for  the  benefit  oi  the  freighters. 
Judgment  against  the  plaintiffs,  the  assared,  as  not  being 
entitled  to  freight,  though  by  the  asage  of  trade  the  ship 
was  loaded  at  their  expense,  and  in  Ibis  case  actually  load- 
ed ;  because  there  had  been  no  inception  of  the  voyage 
which  is  on  breaking  ground ;  ^'  the  ship  begins  to  earn 
when  she  begins  to  move.^'  This  case  was  between  omur 
and  freighter^  but  the  court  said  the  law  of  insurance  did  not 
apply  to  this  case,  for  in  that  case  the  mere  eaepectation  of 
interest  is  sufficient  to  entitle  the  assured  to  recover  against 
the  underwriter. 
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$  9.  £nWto  tbe  ciKuit  tour^  MftfylaiHd*     UndemriUrt    Ch.  40. 
OQ  cargo  are  not  liable  as  to  freight  pro  rata  itineris  to  the    Art,  16. 
owner  of  the  vessel,  also  oWner  of  the  cargo  insured.     The  ^^^^^^^r 
vessel  and  cargo  were  both  captured ;  cargo  abandoned  as  7  cranch 
totally  lost^  and  assurers  liccepted  it  and  paid  tbe  loss :  car*  368,  Ca^e  t. 
go  condemned  below  and  restored  on  ap|)eal  and  proceeds  ^^  ^^^^ 
of  it  paid  to  them.     Held,  freight  pro  rata,  fc,  was  not  due,  c^paay. 
unless  the  owners  of  the  cargo  voluntarily  agreed  to  receive 
it,  at  a  place  short  of  its  <le#tined  port.     In  this  case  the  own* 
ers  of  the  cargo  were  compelled  to  receive  it,  or  the  proceeds 
of  it,  after  it  had  been  sold  by  order  of  tbe  court  at  Halifax^ 
was  insured  from  Bordeaux  to  New  Yorit. 

§  10.  Action  on  a  policy  of  insurance^  underwritten  br  tbe  8  CraDch 
defendantf  on  a  voyage  from  New  York  to  Nants.    field,  ^*  ***^*. 
1st.  If  the  general  owner  of  a  ship  retain  the  possession^  ^'J^elns!' 
command  and  navigation  of  her,  and  contracts  to  darry  a  cZtu 
cargo  on  freight  for  the  voyage^  the  charter-plirty  is  a  mere 
affreigbtment  and  covenant,  and  tbe  freighter  is  not  to  be 
TiewM  as  owner;  the  general  owner  is  owner  for  tbe  voy-  see  a.90. 
age ;  hence,  if  the  master,  be  cannot  be  guilty  of  barratry*  S6. 
9d.  If  the  plaintiff  claim  a  technical  total  loss  on  the  mere 
ground  of  deterioration  of  the  cargo,  at  an  intermediate 
port,  to  a  moiety  of  its  valae,  all  deterioration  on  memorath 
dum  articles  must  be  excluded  from  the  estiittate*     Hence 
in  a  mixed  cargo  there  can  be  no  abandonment  for  mere 
deterioration  in  value  during  the  voyage,  unless  tbe  damages 
on  tbe  other  articles  exceed  half  the  value  of  the  whole  car- 
go so  mixed :  as  by  tbe  policy  there  is  no  average  or  par- 
tial loss  on  the  memorandum  articles* 

§11.  Insurers  liable  for  a  total  loss  on  frtighi  though  eami^  15  Mau.  R. 
^c. ;  as  where  insurance  was  on  ship  and  flreight,  t3,000  on  34i,  Cooi- 
ship,  and  $3,000  on   freight,  •'at  and  from  Amsterdam  to  |^iooce». 
Philadelphia,  freight  valued  at  $3«000,  ship  at  $7,000 ;  on  terMar.Ins 
tbe  voyage  soffered  much  by  bad  weather,  and  was  obliged  Company, 
to  put  into  Plymouth  in  England ;  there  surveyed,  cargo  un- 
laden ;  her  repairs  exceeded  half  her  value ;  amindonment  of 
sbip  and  freight,  while  in  Plymoutbt  offered.     Insurers  ac- 
cepted that  of  tbe  ship  and  total  loss  on  her  paid  ;  that  of 
the  freight  was  refused.    The  ship  being  repaired,  pursued 
ber  voyage  and  delivered  her  carso  in  good  order  at  Phila- 
delphia ;  and  she  earnt  such  freight  as  she  would  if  no  dis- 
aster bad  happened.    Held  the  underwriters  were  liable  for 
a  total  loss  on  the  freight,  according  to  tbe  vahiation  in  the 
policy,  and  tbongh  greatly  overvalued,  net  freight  earned 
Deing  but  $1,038 ;  for  there  was  a  total  loss  of  tbe  abip,  and 
tbe  underwriters  engaged  to  pay  for  tbe  freight  if  the  sbip 
•bould  be  prevented  from  aamiDg  it»  l^  any  of  tba  perils  ia- 


152  ASSUMPSIT. 

Ch.  40.  8ured  against,  and  the  valaation  of  the  freight  wai  honestly 

Art.  1«.  made,  when  uncertain  what  it  would  be. 
>^^^^^        §  12.  .ATo  total  loi8  if  freight  be  eamt  of  and  paid  by  other 

2  Maule  k,  Persona.  As  where  a  pohcy  was  on  freight,  valued  at  jf  1,300," 
Sei  R.27&  from  Riga,  or  any  other  ports  in  the  Baltic,  to  any  porta  in 
T^'^Uif  ^^^  United  Kingdom,  chartered  to  sail  with  a  cargo  from 

"^  London,  with  a  cargo  to  some  port  in  the  Baltic,  not  beyond 

Riga,  thence  to  Riga,  there  to  receive  ber  return  cargo,&c* 
She  so  sailed,  and  arrived  at  Riga,  and  there  detained  five 
weeks,  and  prevented  to  load  by  the  government,  and  the 
freighter  never  loaded  her ;  a  few  days  after  the  detention 
ceased,  the  frost  set  in,  and  detained  her  till  spring,  when 
she  got  a  freight  from  other  persons,  and  returned  with  it  to 
London,  bat  the  expense  of  her  detention  exceeded  such 
freight.  Held,  K  the  policy  had  attached  at  the  time  of 
the  detention.  3*  Freight  being  afterwards  earned,  the 
underwriter  was  not  liable ;  reason  seems  to  have  been,  it 
was  an  insurance  on  freight  generally,  not  on  any  specific 
freight,  and  delay  is  not  a  loss.  See  C.  40,  a.  14,8.  9 ;  and 
C.  40,  a.  7,  s.  45. 

3  Camel*  R.      §  13*  Policy  valued  on  freight  out  and  home,  and  double 
164,DaTyv.  premium  paia*    The  whole  freight  ia  covered  both  ways, 
?Ga«t  sia!^  and  the  assured,  on  a  capture  on  the  return  voyage,  recovers 
393,  Uod^    the  full  amount  of  his  policy,  deducting  the  pro  rata  freight 
SOD  T.  oio-     carried  on  such  return  voyage,  previous  to  the  abandonment, 
ver— Plain-  byt  qq  deduction  for  th?  freight  carried  on  the  outward 
proTe^the       ^^J^S^  9  ^ind  the  assured,  in  such  case,  without  affecting  his 
goodi  aiTiv-   right,  and  after  abandonment,  may  make  an  arrangement 
©d  and  pro-    with  the  Underwriter  on  the  vessel,  by  which,  for  a  certain 
nuidBf'^       conaideration,  he  secures  to  himself  the  chance  of  her  re- 
demption. 3.  If  a  captured  vessel  be  abandoned,  the  insurer 
on  freight  loses  the  chance  of  a  final  recovery  of  this  sub- 
ject ;  for,  as  between  the  underwriters  on  the  ship,  and  those 
on  the  freight,  the  claim  of  the  former  to  the  freight  earned, 
after  the  abandonment,  is  the  best.    4.  .On  a  valued  policy 
on  freight,  and  there  is  an  inchoate  rtght  to  some,  and  the 
transaction  is  fair,  the  actual  value  cannot  be  inquired  into. 

3  Eatt  649,  5.  Insurance  to  a  certain  amount,  on  goods,  in  a  certain  ship : 
note. iJohni  she  sails,  having  on  board  three  times  said  amount,  but 
a  l?%5^3  '^*^®^  two-thirds  at  an  intermediate  port,  and  carries  the 
Caines^  R.  specified  amount  to  the  destined  port,  being  the  amount  in- 
43.  sured ;  the  assured  recovers  this  sum  insured. 

§  14.  On  a  policy  on  freight  on  a  total  loss,  the  assured 

recovers  the  gross  amount  insured :  no  deduction  for  wages 

or  proviaions. 
10  Johni.  R.      §  1^*  Insurance  on  freight^  valued  at  the  sum  insured,  car- 
127, 128.       ried  or  n»t  carried^  only  a  part  of  the  cargo  was  on  board 
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vrlien  the  Tessel  was  driven  on  shore  artd  lotft*    Held,  a    Ch.  40* 
cola  I  lo^s.  Jlrt.  17* 

§  16.  Policy  on  freight  valued  at  $2,000.     The  whole  of  >^^-v^«^i/ 
the  Cargo  was  ready  to  he  shipped,  and  a  part  actually  put  lo  johni.  r. 
on  board,  when  the  ship  was  lost  in  a  storm*     Held,  the  201,803. 
assured  was  entitled  td  recover  for  a  ttfidl  hsSf  according  to 
the  valuatioii. 

§  17.  The  insurer  on  cargo  has  nothing  to  do  with  freight,  9  Johns.  R. 
and  if  he  accept  the  net  proceeds  of  a  cargo  after  it  is  aban-  j|^iJ,J^}^. 
dbned,  this  affords  ho  claim  on  him  for  freight;  and  no  pro  surance  Co. 
rata  freight  is  due,  unless  there  be  a  voluntary  and  uncon-  •.  United  In- 
dttiona)  acceptance,  by  the  owner  at  the  inttrrmdiaU  port ;  •jronce  Co. 
ah  acceptance  thart  forms  the  basis  of  a  new  contraet  to  pay  ^^^  ^"** 
a  rateable  freight.    This  was  assumnrit  by  insurers  on  freight, 
a;gaihst  insurers  on  cargo,  where  ootb  had  been  abandoned, 
broOght  on  the  ground,  the  thsmrers  of  the  cargo,  by  so  ac« 
ceptihg  (he  n^t  proceeds  of  it,  had  become  liable  to  pay  pro 
rata  freight :  but  juUgment  for  the  defendants ;  for  no  freight 
was  eai*ned,  for  the  goods  were  not  delivered  at  their  pert 
of  diestinaticn,  and  there  was  no  acceptance  at  any  interme- 
diate place  oh  which  to  raise  an  assumpsit  to  pay  freight. 

Aat.  17.  J>teiitral  property. 

§  1.  If  goods  be  inisfured  from  Londbh  to  Amsterdam,  &;c.  3  T.R.  474, 
in  a  fieuttal  skip^  if  the  ship  be  neutral  when  she  sails,  this  is  q^'^^^^ 
sufficient  to  charge  the  underwriter,  though  by  a  war^s  break-  Seelrt.'ii 
ihgout  ^he  became  an  enermfs  ship  in  the  Course  of  the  voy-  a.  29,  lee  a. 
age :  and  ff  a  ship  or  cargo  insured,  be  taken  and  condemn-  ^i  "-^ 
ed  as  prize,  it  is  not  necessary  for  the  assured  to  make  any 
claim  or  appfe^l  before  they  call  on  the  underwriters. 

§  2.  It  is  sufficient  if  the  ship  or  cargo  insured  be  neutral  ^^^^'  '^» 
when  the  risk  begins,  on  a  warranty  that  the  same  is  neutral  JjJton!— "' 
pVop^rty.    Ship  sailed  December  11,1 780,  war  commenced  Park  ioh 
with  the  Dutch,  December  20,  and  captured  December  25,  403. 
1780.    Jddgment  for  the  assured  ;  and  Buller,  J.  said,  that 
if  neutral  at  the  time  of  sailing,  and  a  wai^  breakout  the  next 
day,  the  underwriter  is  liable.     Papers  and  documents  ne- 
cessary to  be  on  board  a  neutral  vessel ;  as,  1st.  pass-port ; 
2d.  skk  letter ;  3d.  proof  how  ownl^d^  4th.  muster-roll ;  5th. 
charter-pariy ;  6th.  bills  of  lading ;  7th.  invoices ;  8th.  log- 
Book ;  9th.  bill  of  health ;  though  the  want  of  some  of  these 
papers  may  be  presumptive  evidence  against  the  vessel^ 
neutrality,  yet  tJie  ii^^an't  of  none  of  them  amounts  to  conclu- 
sive evidence  ag;ainst  h.     8  D.  &  E.  434,  457,  562 ;  Park 
363 ;  Chrtty^s  Law  of  Nations,  196  to  199. 

§  3.  As  to  searching  neutrals.    This*  was  insurance  on  the  Pant  89, 90, 
Thetiii,  a  neutral  ship  j  the  plaintiffs  were  Tuscan  subjects.  ^^^^^  ^' 
and  reiiidedt  at  Le^torn^  iole  owners  of  the  ship.    She  sailea  •'°°^***** 
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Ch«  40.  from  Leghorn,  eind  was  captured  by  a  Spanish  ship  oS  the 
ArU  17.  coast  of  Barhary^  with  neutral  goods  on  board,  consign-  d  to 
y^^^^f  London*  She  was  finally  condemned  in  5/?am  as  ^me:  1st. 
because  she  ^^  refused  to  be  searched^  and  resisted  with 
force,  having  fired  at  the  Spanish  ship ;''  3d.  because  *^  she 
had  no  charter-party  on  board.''  The  captain  of  the  Thetis 
answered,  1st.  that  he  rebisted  and  fired  because  the  Spani- 
ard  hailed  him  under  false  colours;  2d.  because  he  had 
taken  the  goods  on  board  by  the  piect^  and  had  not  freighted 
the  ship  to  any  individual ;  in  Which  case  a  manifest  was  suf* 
ficient,  without  a  charter-party.  The  Spanish  sentence  ad- 
mitted the  ship  was  neutral^  stating  her  to  be  ^  a  Tuscan 
ship.''  Tbe  ground  of  the  charter-party  was  not  insisied  on : 
ana  on  the  ground  of  search — 

Willis,  Ashhurst^and  Buller,  Js.,  held,  ^  that  a  neutral  ship 
is  not  obliged  to  slop  to  be  searched :"  '^  that  the  searcher 
stops  a  neutral  ship  at  his  peril :"  ^  that  the  master^  had  not 
been  guilty  of  barratry :"  ^^  that  this  was  to  be  considered 
as  a  case  of  improper  detention  :"  and  consequently  the  un- 
derwriter IS  liable,  who  is  not  when  the  assured  navigates 
bis  ship  ^  against  the  laws  of  those  countries  in  the  ports  of 
which  he  m^y  chance  to  be  detuned,  or  to  cases  where 
there  may  be  a  seizure  for  non-payment  of  customs ;''  '^  be- 
cause then  there  is  a  gross  fraud  on  the  part  of  the  owners 
of  the  property  insured.^ 

Hubner,  who  wrote  in  1759,  maintains  that  opinion ;  but 
BynhernhoeclL,  and  also  Marshall,  who  published  his  boolc 
Marth  SOS  ^^  1^02,  maintain  that  ^^  cruisers,  legally  commissioned^  have 
8  T.  R.  296,  ^  '*'i?^'  ^^  ^*^*^  ^^^  search  neutral  ships  at  sea*  Very  different 
GarrelBT.  *  have  been  tbe  opinions  at  different  times,  about  this  right: 
^i^'r^r  ^^^^  ^^^^  conceded  that  this  right  exists^  if  the  neutral  have 
340. 1  Gd-  *  enemy^s  goods  on  board,  who  inquire  what  right  has  another 
ward's  R.  to  do  this  if  he  h^s  not  ?  See  subject  considered,  Chit^ty's 
9^«  law  of  nations,  1 90  lo  1 96 ;  right  asserted,  as  to  private  ves- 

sels,  not  as  to  national  ships. 
Bernard!  T.  §  ^*  Evidence  of  neutral  property,  "  warranted  neutral  ship 
Motteaox.'l.  and  neutral  property."  The  voyage  was  from  Venice  to 
tame  Park  London ;  the  ship  was  captured  and  condemned  in  the 
Man^2d4  ^^^^^  admiralty  court,  in  1779.  The  court  decided  that  the 
Wl^  330,  *  decree  of  condemnation  was  not  conchisive  that  the  proper- 
same  pria-  ty  was  not  neutral ;  because  the  French  sentence  did  not  Say 
•*?*•'  j^**"'  '^  ^^^  •nemy'tf  prcperty ;  and  because  it  did  not  appear  by 
wn^7T.  R.  ^^^  record  of  the  case  in  the  French  admirajty  court,  whe- 
593  Caitert  tber  it  was  condemned  because  entmyU property^ivr  because 
•:  ^^?Cr     certain  papers  taere  throton  overboard* 

^  aDaJL*      Judgment  for  the  assured:  but  the  English  court  further 
^Toi  held,  that  had  the  French  sentOAce  ^^  amacmned  an  aunnfU 
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property^  it  had  been  conclusive,  and  the  asftured  Con>d  not     Cto.  40. 
have  been  ^dmiiied  to  prove  ihe  property  ntutraU  and  the    *tfr/.  17. 
reason  is  clear ;  When  a  former  judgment  is  pleaded  in  bar,    \^pv^^ 
it  is  to  preclude  Ihe  pi  untiff  from  inqulrliig  into  his  right,  by-T,  Rarm. 
saying  that  such  a  judgment,  or  senence,  has  Mikd  t«,  and  ^^^  *  ^^ 
put  an  end  to  the  inquiry :  the  sentence  ought  clearly  and  ^  3  g^^ 
expressly  to  do  this,  on  the  face  of  it  to  be  allowed  to  have  ifcp!449,a99, 
this  effect ;  for  the  plaintiff  can  never  be  riKhtfully  barred  4^1™-  434, 
iy  a  supposition^  or  by  an  ambiguous  sentence.     If  there  can  J  cSn^&r 
be  a  question  whether  the  senteace  has  settled  the  point,  it  2S2,284. 
ou^ht  to  be  open  to  be  examined  :  and  if  this  sentence  only  217, 8  Dali. 
recite  a  fact,  it  is  not  conclusive.     It  must  expressly  decide  ^^^,*  ^ 
the  point  as  where  the  decree  recited  the  want  of  a  muster  johni.  c.'is^ 
rolL  but  condemvied  because  ofehemy^s  property.  545, 349. 

§  5.  In  this  case  the  decree  did  not  say  enemy\  property :  ^'^.^^ 
the  goods,  warranted  American^  were  insured  from  London  igg^  j  q^^ 
to  Virginia,  and  condemned  in  a  Fr'^nch  court  of  commerce  Np'  418 , 
in  Guadaioupe,  as  good  prize,  after  reciting  that  the  true  ^^r  ^  ^^^ 
destination  of  the  ship  was  to  the  British  West  Indies^  having  7^  R.6M; 
been  hired  and  loaded  at  Lond^m,  and  having  on  board  Cai^erto.  ' 
eighty  barrels  of  gunpowder.     The  English  court  heldthat  BoWF— dted 
this  sentence  was  not  conclusive  evidence  against  the  war-  ^^^^J^Lob. 
ranty ;  and  this  court  allow  evidence  to  prove  the  property  r.  {57^  9 
was  American.     15  Mass.  R.  429;  how  belligerent  property  li3Mt283,  l 
under  neutral  papers  must  be  claimed.  Brr^l4?"*** 

§  6.  But  Marshall  states  that  a  sentence  in  9l  foreign  court  ^  (>anchsa 
of  admiralty  is  so  final  that  if  it  decide  the  property  to  be  —7  T.  R. 
enemy^s  property,  it  is  conclusive,  though  manifestly  unjust,  ^JjJ^liar' 
and  cites  the  next  case ;  but  not  if  the  proof  is  to  be  in  the  **   *^ 
United  States, 

§  7.  This  was  an  insurance  on  the  freight  of  the  ship  Rain-  ^  Cranch  9a 
bow,  'Vat  and  from  Charlestown  to  London,  warranted  Ame- 
rican  property.**  This  ship  was  captured  and  condemned 
in  France,  in  the  year  1797,  as  enemy^s  property^  for  not  hav- 
ing on  board  a  role  d^equipt^e,  or  list  of  the  rrew,  according  to 
the  treaty  between  France  and  the  United  States  of  Febru- 
ary, 1778 ;  which  required,  that,  when  neither  party  was  at 
W^r,  the  ships  of  the  other,  should  have  oh  board  0  Kst  of 
the  crew,  containing  their  names,  places  of  birth,  and  abode,* 
inrhich,  it  was  agreed,  had  been  in  use  after  captures  had 
been  made  for  the  want  of  it.  Judgment  was  for  the  unde^ 
writer ;  for  the  French  decree  had  declaltSed  the  property  • 
enemy^s;  yet.  Lord  Kenyon  said,  in  this  case,  the  French 
couri  had  proceeded  on  worse  than  Algerine  principles ;  but 
that  the  legality  of  their  decision  calnnot  be  questioned  ;  he 
added,  it  is  my  duty  ^  Ju$  dicere,  iion  Jus  dare.^^  The  other 
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Ch.  40«  judgM  coticurrecl.  The  principle  was,  she  was,  not  docu- 
JirU  17«  neiited  as  an  American  vessel  ought  to  lie. 
x^-jin^'  §  8*  l^iie  neutral  ship  must  have  the  proper  papers  ;  she 
1  MtffhaU  '  musit  be  neutral  to  the  puipi^e  of  being  protected ;  therefore 
ai7, 33^  ske  mast  have  a  passport  to  proceed  on  ihe' voyage^  a  sea-let' 
14^Maaa.  R.  ^^^^  specifying  the  cargo,  where  from  and  where  to ;  proof  of 
iDtursnceoB  neutral  property,  as  the  plj^ce  vvbere  built,  or  a  bill  qfsale^  if 
,the  cacgoof  foreign  built,  6i,Cm  \  $  masUr  roll^  or  roie  J} equipage  or  list  of 
^?^*^^  the  ereWi  coniaining  tlieir  names,  ages,  quality,  places,  o* 
h^Ifi^BUTOn?7  abode  and  of  birth ;  ckarUr-party  if  chartered  ;  bill  of  lad- 
ihswai  tnj? ;  tnvcnW,  containing  the  particulars  and  prices, of  the 
te^^lS^**  goods,  &c^  with  freight,  duties,  and.cba^g^  on  them  :  the 
J^^^'J^^  iog'book,  or  ship*s  journal ;  ^  biil  of  health;  hut  the  want  of 
documented  these  papers,  says  Marshall,  is  onlypre^un^ive  evidence 
^  flucb  See  against  the  sbip^s  ne^tralihf, 

a*6^*aUo!*'      ^  ^  ^'^'P  ^^^^^^^d  neutral  jmust  be  navigated  according 

4  M&M.  R.     to  the  treaties  by  which  she  is  houtjid,  asi  well  as  the  law  of 

isd,  154.       nations ;  therefore,  an  4tfhirican  sh'iv  warranted  neufro/oust 

be  owned  bv  ^mencani,  and  have  ail  reqtiis^ites  to  entitle  her 

to  the  privileges  ofship^  that  belDBg  to  the  United  States^ 

andybr  every  part  of  her  voyage  insureds  and  if  the  want  of 

one  only,  subject  her  to  search  and  d^tention^  it  will  discharge 

the  underwriter* 

7rT.  R«  7es,       {  9.  As  where  the  ship  Ailantk  was  insured  on  a  voyage, 

][^h  ▼•  Psr»  and  with  her  cargo  warranted  American  property,  and  was  " 

1  Mardnll     ^^P^^^rcd  by  the  French,  both  were  in  fact  American  ;  but 

319,332.        she  bad  not  on  board  a  passport,  m^de  out  according  to  the 

SaiM  pritfcl-  treaty  of  1778,  between  Fwance  and  the  United  Stales^  when 

liw»may  V.   *'^®  sifciled  from  London  and  entered  on  her  voyage,  and  when 

Le^iB._    *   France  was  at  war  with  England^  but  when  she  sailed  from 

^«rk  368,       6t4ent^ey,( where  she  arrived  frojn  I^umdon)  and  until  her  cap* 

^^i*M*       ^"'*®'  ihe  had  such  a  passport  on  board.    Judgment  for  the 

3^,325^""  linderwriter,  for  the  warranty  that  the  ship  and  goods  were 

American  groperty  had  not  been  complied  with,  ^  Lord  Ken* 

yon  said,  it  is  clear  'Hhat  if  a  ship  iosured  be  not  sea/worthy^ 

or  in  a  proper  condition  for  sailing  rfvring  any  part  qfthf 

voyage,  nothing  that  happens  atterwards  can  better  ber  ori- 

4  Cranchl85  8'***'  situation/'    Though  the  French  had  no  right  to  coa- 

434.-1  Bin.  demn  her^  yet  by  the  treaty,  they  had  a  right  to  carry  her 


i  Cran.      added  Lord  iCeny  on,  the  loss  did  not  happen  for  want -of  this 
893.-1  Day  p^gspork^  **bul  still  the  Ufiderwriler  was  put  to  greater  risk 

W(Jhni.  R.     ^^^^  ^^  ^^"'*^  ^^^^  ^^"  P"*  ^^'  *^  ^^^  ^'^'P  ^^^  ^^^  ^'"^ 
20.—    *        docutuent  on  board  5"  and  il^ougb  the  jury  found  she  wa^ 


INSURANCE.  197 

^American  :property,  yet  the  court  thovght  it  did  not  amount    Cff.  40. 
to  a  finding  that  the  warranty  had  been  complied  with.  Art.  17. 

This  cmse  certainly  goes  far  towards  establishing  a  very  -^^^jch^c  . 
broad  and  very  general  principle^  that  is,  when  the  assured  i  r ;aine8'  R. 
warrants  the  ship  insured  to  be  ntutrcU  property,  he  warrants  549. 
also,  that  she  is,  ^  during  all  parts  of  the  vayage^'^^  ^'seawor- 
thy <,^  and  ^  in  a  proper  condition  for  sailing,^^  and  has  all  the 
papers  and  r^psttrs  made  proper  and  necessary  by  the  Iaws 
and  treaties  of  her  country,  and  by  the  law  of  nalioiis ;  that 
ibe  underwriter  has  a  right  to  expect  she  is  so  prepareid  and 
.provided  for,  and  a  want  of  any  of  these  regiaters^  in  any  part 
of  the  very  voyage  insured,  varies  the  risk,  and  therefore 
discharges  him.  This  seems  to  be  all  reasonable  on  general 
principles ;  but  may  it  not  he  a  question  how  a  simple  war- 
ranty that  a  particular  fact  is  true,  as  that  she  isonntd  Inf  neu* 
iraUf  and  always  atricily  construed^^as  siich  warranties are^)  ~  J 

shall  be  extended  to  all  these  matters.  Implied  warranties  m  - 

the  contract  may  extend  to  them,  to  all  the  requisites  named  . 
by  the  court  *,  but  did  the  expr^s  warranty  in  the  policy,  is 
the  question.  8  Mass.  II.  308,  32i»,  Cleveland  &  ah  t. 
Union. Insurance  Company.  So  where  a  loss  by  ca|>lttiw  of 
a  neutral  ship  arises  from  the  negligence  of  the  mazier  in 
leaving  the  snipes  register,  iS^c,  the  underwriters  are  «iat(li- 
<able.  The  national  character  of  the  propertydependsonthe 
pUce  of  the  donticil  of  the  owner,  not  on  the  place  he  wai 
corn  in,  or  of  his  eitizeiiship.  16  Johns.. R.  12^  Etters  & 
al.  V.  the  United  liisurance  Compaay. 

§  10.  Neutrals  art  noi  bound  to  notice  r^sulafims  ntiode  If/  ^  f^ait  S6S, 
the  parties  at  war^  against  the  law  ofnatiof^s^  or  by  a  bslligerent  Prioa  ▼.  B«ll 
party  against  them,  or  against  her  treatiuwith  the  vientral  State^  ts^™^  v 
or  for  her  fiscal  or  local  purposes  ,•  as  where  a  ship  is  warrant-  ^Z.  *' 
ed  neutral^  and  is  taken  and  condemned  because  she  has  a  su-  1  Miuw.  SBS, 
ptrcargo^  4m  enmy,  on  board,  contrary  to  a  looc^l  law  of  the  **«yw  ▼• 
captor.  The  condeinnalion  is  held  void  by  other  nations,  and  gJimo^rinci- 
the  warranty  is  not  ifalsifiedy  because  this  law  is  ag^iinst  the  pie,  8T.  R. 
law  of  nations,  and  must  be  necessarily  coafiaed  to  the  nation  ^^  Pollard 
making  it;  but  if  the  assured  know  of  these  local  regulations,  Bird^y  Ap- 
he  ought  to  inform  the  underwriter  of  them  ;  if  ^  do  not,  pieton| 
here  mny  be  a  concealment  of  facts  which  may  eQect  the  8  D.  A^  E. 
risk  and  contract ;  but  as  neither  ia  bound  to  know  them,  ^^* 
ignorance  in  either^  in  regard  to  them^  cannot  invalidate  the 
contract. 

§  IK  No  one  state  can  add  to  the  hws  of  nations  or  any  Warranty 

way  alter  them  (  and  the  rule  by  which  to  decide  if  a  cap-  the  property 

tured  ship  be  neutral  or  not,  is  the  law  of  nations^  subject  to  '«  neutral, 

such  alterations  and  modifications  as  may  have  been  intro-  ^^q!^!^^ 

from  a  bflligereat  c^imtfy,  nuift  sl^w  bit  careo.wai  bought  with  nentral  fundi*    I 
Cainos^  R.  649.  •  — • 
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Cr.  40.  duced  by  trMtits^^  These  alterations  may  have  been  more 
Jfr^  17.  general  and  become  a  rule  of  conduct  to  several  nationtiyas 
•\_0-j-^^r  ia  the  treaty  of  Westphalia^  or  to  two  nations;  orbeapplied 
Co  thevubjects  or  citizens  of  one,  as  in  several  of  the  preced- 
ing cases :  but  my  nation  may,  by  treaty^  bind  me  to  take  no- 
tice of  a  local  law  of  another  nation,  and  a  third  nation  will 
take  notice  of  this  in  deciding  on  my  contract  of  insurance. 
A  foreign  sentence,  good  prize.,  Is  not  conchisive  evidence^ 
the  legal  title  is  not  in  the  neutral. 

§  13.  Denmark  being  neutral^  the  property  was  warranted 
Danifk;  the  court  held  this  was  conclusively  drsproved  by 
a  sentence  of  a  court  of  admiralty  condemning  the  ship  and 
3Cniich      cargo;  because  the  master  and  crew  had  broken  their  neu- 
458.Garrttls  trality  in  the  course  of  the  voyage  insured,  by  forcibly  res- 
T^K«iiiiiis-    cuing  the  ship,  which  had  been  seized  and  carried  into  port 
ST.  R.  830.  by  a  belligerent  power,  for  the  purpose  of  search,    ^Any 
forMiure  of  neutrality  by  the  wilful  act  of  the  assured,  or 
the  master,  &c«,  after  the  commencement  of  the  voyage  in- 
sured, is  a  breach  of  such  a  warranty.^    If  a  neutral  ship 
be  detained  by  a  belligerent  for  an  alleged  justifiable  cause^ 
to  rescae  her  is  such  a  breach  of  neutrality  as  ezonei  ates 
IS  Mast.  K.   ^^^  underwriters  in  case  of  a  loss ;  but  the  belligerent  must 
S4S.     *       make  her  character  known. 

§  13.  A  sentence  in  a  foreign  admiralty  is  conclviive  till 

regularly  set  a  side  in  the  country  where  passed,  except  it  go 

on  heal  law.     Authorities  cited.  Park  353 ;   Yin.  535 :  I 

1  DaT^t         ^^^'  ^*  ^^^)  ^  Wooddeson  456 ;  3  Bl.  Com.  108 ;  Peake^s 

CMiraEr-  Law  of  Evid.  46  to  54:  1  Salk.  33 ;  3  Ld.  Ray m.  891 ;  2 

«or,  15a.        Show.  332,  343;  7  T.  R.  681,  Geyor  v.  Aguilar;  Dougl. 

i^WaSUf^  (564)  575,  Bernard!  v.  Motteaux ;  Park  358,  Barzillay  v 

See  B.  4. eh.   Lewis;  and  300,  De  Sousa  v.  Ewfer ;  8  T,  R.  198,  Christie 

186,  a  9,s.    1,.  Secretan;  Park  365;  7  T.  R.  527,  Calvert  v.  Bovil ;  I 

^li"^.^   Balk.  390,  the  case  of  Blackham ;  3  Bl  Com,  367  ;  3  W. 

'  Bl.  1165 ;  3  Co.  77,  Firmor's  case ;  1  Burr  395,  Bright  v 

Eynon. 

All  judgments  are  conclusive  as  to  the  parties^hui  strangers 
may  reply  fraud  to  them  ;  Salk.  390;  Amb.  755  ;  and  all 
judgments  in  rem  are  conclusive. 

§  14.  It  is  a  general  rule,  undoubtedly,  that  the  sentence 
of  B  foreign  admiralty  is  conclusive  on  the  very  point  decided 
3  Johm  R  ^^^  there  are  several  exceptions  to  this  rule,  as  in  the  cases 
CaiB.  481,  above  stated  and  in  many  other  cases,  if  it  evidently  rests 
JohnitonSb  on  local  law,  or  on  false  principles,  or  is  ambiguous;  and 
bL  T.Lad-  ^  Ij^ij^  di  foreign  sentence  in  a  court  of  admiralfy,  is  only  prima 
sAd  Oobrr.*  f^^^^  evidence  of  any  fact,  and  in  such  sentence,  the  words 
Lowineiror.  condemned  as  lawful  prize,  afibrd  no  judidicial  inference  tbe 
vessel  was  enemy'b  property ;  and  no  breach  of  warranty 
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a«  to  ittidi  trade,  unless  in  fact  it  does  eo^'t/,  as  in  Bcrnardi  v.     Ca.  40. 
Moiteaux.  ^  Art.  1 7. 

§  15.  Asstampsit  on  a  policy  of  insurance  on  the  brig  Ro*  >^^v^i^ 
very  &c.,  from  Bostonio  Marstillts.    The  court  held  (hat  the  e  M  as  R. 
sentence  of  Vk  foreign  court  of  vice  admiralty  condemning  the  277,  Baxter 
ship  insured  for  a  breach  ofblockadey  is  conclusive  of  the  f?ict  J  ^j-  E-  M. 
of  such  breach  of  blockade.     The  senicnce  was  ai  Gibnl -^j^*^^'' 
tar,  and  expressly  declared  the  said  brig  ^^  to  have  broken  r.  S75,  280. 
the  fcfocfcadc  of  Cadiz,'' after  public  notice  thereof.  Of  course  See  Chitty'a 
held,  no   parol  evidence  could  be  admitted  to  shew  Cadiz  Jj^^  ^*' 
was  not  blockaded.  147. '      * 

§  16.  So  the  court  must  be  regularly  established  and  ac-  a  D.  &  E. 
knowledged  by  the  law  of  nations,  and  not  a  mere  arbitrary  3d8,  Have- 
institution,  in  order  that  its  decrees  bind  parlies;  hence  a  '«>c^v.Rock- 
condemnation  as  prize  by  the  consul  of  one  country,  resident  ^ 
in  another,  was  considered  as  a  mere  nullity.     Many  able 
judges  are  dissatisfied  with  this  conclusiveness. 

§  1 7.  Though  in  some  part  of  the  United  States  decisions  ^  C»nch 
have  been  made  otherwise,  yet,  on  the  wh«>le,  our  decisions  {^'55^7* 
as  to  the  effect  of  decrees  of  foreign  courts  of  admiralty  ' 

agree  with  the  English  decisions,  and  as  late  as  1808  the 
Supreme  Court  of  the  United  States  decided  that  the  sen* 
fence  of  the  vice  admiralty  court  of  Barbadoes,  as  to  prize, 
was  conclusive  evidence  against  the  insured  to  falsify  his 
warranty  of  neutrality. 

§  18.  Assumpsit  on  a  policy  on  the  ship  Franklin  and  her  S  Mast.  R. 
freight,  "  from  ^ew  London  to  Martinico^  and  at  and  from  ^^6,  Robia* 
thence  to  her  port  of  discharge  in  the  United  States^^  against  ***"  *'  ^*''**'* 
the  usual  risks.     She  sailed  from  J^ew  London  August  11, 
1808,  and  arrived  at  Martinico  September  10;  November  1, 
she  was  loaded  and  sailed  for  the  United  States^  and  Novem-    * 
her  8,  was  captured  by  a  British  ship  of  war,  and  ordered 
for  Bermuda ;  but  afterwards,  was  taken  possession  of  by 
mnother  British  vessel  and  carried  to  Gibraltar^  where  she 
was  libelled  and  condemned  as  prize  ;  because  ^^  unlawfully 
rescued  and  retaken  by  the  master  from  the  possession  of 
the  prize-master,  and  others  put  on  board  thereof  from  his  For  the 
majesty's  sloop  of  war  Ferret,  Wills  commander,  whilst  "«*»*•  o*" 
proceeding  to  a  British  port  for  adjudication,  and  as  such,  c^ttv'sUw 
or  otherwise^  subject  and  liable  to  confiscation ;  and  con-  of  Nationt 
demned  the  same  as  good  and  lawful  prize,''  &c.    It  was  190  to  la^ 
also  stated  she  had  violated  the  blockade  of  the  enemy's  SSeJ  wiJcT 
islands  in  the   West  Indies.    Court  held  1st.  the  rescue,  by  827. 1.  68, 
the  crew  of  a  neutral  vessel,  arrested  and  detained  by  a  mcite. 
belligerent  armed  vessel  for  an  alleged  violation  of  neutrality, 
was  a  good  cause  of  coadeniaatloD.    3dly«  That  a  loss  aris- 
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Ch.  40.  iftg  from  thitf  caihge  was  not  within  the  perils  uiutlly  insured 
Art.  17.  against,  by  a  policy  of  insurance.  3dly.  The  sentences  of 
-_^^-^^-  foreign  courts  of  admiralty  are  conclusive  only  when  (hey 
distinctly  and  specifically  state  the  causes  of  condemnation, 
4thly.  Therefore,  when  a  vessel  and  cargo  are  condemned 
for  a  reacud  from  the  possession  of  a  belligerent  captor,  or 
othertDisty  (he  assured  may  be  permitted  to  give  evidence  to 
disprove  the  alleged  rescue :  accordingly  the  plaintiffs  were 
permitted  tb  shew  Martinico  was  not  oiockaded,  and  that 
there  was  no  rescue  of  the  vessel ;  but  that  what  was  done 
was  by  consent  of  the  British  prize-master.  5thly.  This 
cause  proceeded  on  the  information  received,  not  on  toe/ae/# . 
testing  .Vf hen  the  abandonment  was  made.  6lhly.  The 
court  Hedgnised  that  a  belligerent  has  a  right,  '^by  the  Uw 
of  nations  to  visit  and  search  neutral  vessels,  to  prevent 
theitt  fVOm'  entering,  or  leaving  a  port  of  bis  enemy  under 
lawful  blockslde.'^  7thly.  ^  To  seize  and  detain  them  if  en- 
gaged in  contraband  trade,  or  knowingly  violaiing  a  block- 
.  ade.  Sthly.  **  To  capture  and  carry  into  port  neutral  ves- 
sels, which  may  be  transporting  property  of  the  enemy^  for 
the  purpose  of  condemning  such  property.'^  That  with 
these  rights  a  Rescue  is  utterly  inconsistent,  &c.  The  de- 
cree does  not  allefge  the  condemnation  was  for  a  rescue,  but 
^  declares  tbat  fbr  such  cause,  or  otherwise,  the  vessel  is  liable 
to  condemnation.'^  ^  Now  this  is  far  from  being  a  direct 
unequivocal  assertion,  that  she  is  condemned,  because  she 
has  been  rescued,''  But  Sewall  J.  thought  the  decrcfe  con- 
elusive;     Sedgwick  and  Thatcher,  Js.  gave  no  opinipn  in 

5  East  99       ^**®  cause. 

Baring  T.  §  ^^'  Insuratic^  on  $5J000  on  goods  narrahted  MmeHcan 

the  Kojal  property^  in  a  vessel  so  warranted.  Held,  where  a  foreign 
Kx.  Abb.  court  of  prize  professes  to  condemn  ship  and  cargo  on  the 
ground  of  an  infraction  of  treatjf^  in  not  being  properly  docu- 
mented, &c.  as  required  by  the  treaties  between  the  captors' 
and  captured,  such  sentence  is  conclusive  in  English  courts, 
against  warratity  of  neutrality  of  such  ship  and  cargo,  though 
inferences  were  drawn  in  such  sentence  from  ex  parte  ordi- 
nances, In  aid  of  the  conclusion  of  such  infraction  of  treaty. 
See  6  East  155,  Bolton  v.  Gladstone,  similar  case. 
SEaitsed,  §20.  Rights  of  a  neutral:  due  time  of  abandonment. 
w2ei7  August  17,  1803,  England  at  war  with  France,  an  English 
armed  vessel  captured  an  ^m«rtcanneu/ro/ ship,  bound  from 
New  York  to  Havre  in  France;  part  oT  her  cargo  jfmenccm' 
property  and  neutral,  and  part  French  and  enerm/^s  property,* 
and  carried  her  into  England.  September  6,  1803,  Great 
Britain  declared  Havre  in  a  state  of  blockade :  October  14, 
1803,  the  plaintiff  assured  in  a  policy  on  the  American  pro- 
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pertjy  BigMd  by  the  defendant  a  British  subject,  oiered  to  Ch«  40. 
abandoD.  October  a»  the  Jlmeriean  property  was  ref^toredi  Art.  !7« 
aubject  to  an  averaf^  loss,  and  enemyV  property  condemned,  ^^^-^.-^r 
October  17,  the  plainiift,  by  his  agent,  bad  notice  of  the 
restoration.  Held  lat*  The  Americmi  neutral  had  a  right  to 
puraae  his  voyage  to  Havre  :  2d.  To  carry,  as  be  did^ 
Frmch  property :  3d.  But  he  was  liable  by  law  to  be  taken 
and  carriea  into  England  for  search  for  enemy's  property : 
4th.  He  had  a  right  to  abandon  after  the  capture,  at  any 
rate  after  Havre  whs  hfocfcodsd  and  his  going  there  prevent* 
ed ;  5tb.  But  his  offer  to  abandon  waa  hot  in  due  h'me,  being 
above  five  weeks  after  the  blodcade  declared ;  the  last  event 
that  authorized  an  abandonment.  Judgment  for  the  plain- 
tiff for  an  average  loss^  £S0^  19«.  the  amount  of  freight  and 
expenses  he  was  subjected  to  by  the  sentence  of  the  court 
oi  admiralty  in  England.  Among  other  objections  in  this 
case,  one  was,  that  an  English  subject  could  not,  legally, 
insure  even  neutral  property,  (oil)  in  a  neiKra/  vessel  also 
carrying  enemy^s  property :  but  the  court  held  the  objection 
bad  and  too  refined* 

§  21.  Case  on  a  policy  <^  on  gooda  on  board  the  ship  7Esit967, 
called  the  Hufemon^  at  and  from  Lioerpool  to  Messina  and  Dawson  v. 
Jitpks  ;  but  the  ship  had  no  additbn  of  the  name  of  coun-  £^^^ 
Iry  in  the  policy,  and  not  represented  to  be  of  any  particular 
coantry,  when  it  was  subscribed,  though  the  broker  had  be* 
fore  said  she  was  American^  and  though  she  in  fact  was  Ami" 
rksMf  held  siie  need  not  be  documented  as  such^    Hence  if 
captured  by  a  foreign  state,  for  want  of  the  documents  re- 
quired by  treaty  between  it  and  bis  own,  the  owner  of  the 
goods  mav  recover  of  the  underwriters* 

§  33.  A  foreign  sentence  in  this  case  did  not  disprove  the  i  Johai.  R^ 
warranty  of  neutrality*    This  was  insurance  on  goods  from  h  19,  Lud- 
J^'em  Yorkf  to  France,  warranted  American  property^  bought  ^^^  ^  ^^ 
in  Jfew  York  by  Anurican  merchants,  and  shipped  in  an 
American  vessel,  consigned  to  merchants  in  France^  under  a 
contract  for  the  Ameriean  merchants  to  deliver  the  gooda  at 
Yalery  in  France,  at  their  risk,  to  be  allowed  8  per  cent, 
commission^  expressly  including  a  premium  for  sea  risk  and 
war  risk  ;  consignee  to  pay  the  freight  on  delivery  and  also 
for  the  gooda  in  bills  on  London.    The  goods  were  captured 
by  the  British^  and  condemned  as  French  property.     Held 
they  remained  the  consignor's  property  till  their  delivery  in 
France*    2.  It  was  a  legal  contract,  and  the  assured  reco- 
▼ered  on  his  policy.    3  Dall.  491  ;  4  DalL  314. 

§  28.  Cone  ^nation  in  the  country  of  an  ally  in  the  war,  d  East  473, 
as  by  a  Fre  ,.      lurt  then  is  valid,  as  in  1799,  &c»  S^in  Odd7«.Bo. 
was  an  ally  of  France  in  the  war,  and  a  French  court  sitting  ^^^^*     . 
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Ch.  40.    in  ;^m,  condemned  as  prize,  taken  by  a  French  privateer 

Art.  19.     &nd  carried  to  i^tn,  a  British  vessel,  on  the  ground  of  eiu- 

.,^^^^^^,.    my^g  property ;  held  the  sentence  was  conclusive,  against  an 

underwriter,  on  a  policy  by  the  assured,  who  had  insured  it 

as  Danish^  which  in  fact  it  was,  Denmark  being  then  neutraL 

It  was  denied  France  had  power,  legally,  to  establish  a  prize 

court  in  Spain  ;  but  held  Khe  had,  Spain  being  her  ally  in 

the  war ;  the  sentence  expressly  declared  vessel  and  cargo 

English  property.     See  Lothian  v.  Henderson^  3  Bos*  &  P. 

1  Johni.  R.    499  ;  Baring  v.  Claggett,^S  Bos.  &  P.  301  ;  Pollard  v.  £eU, 

^'  ^'  8  IX  &  E.  434  ;  Le  Mtsuritr  v.  Vaughn^  6  East  382  ;   5 

East  398. 
1  Cain.  549.       §  34.  A  vessel  is  described  in  a  policy  of  insurance  as  an 
*<  American  ship.^^    Is  this  «n  implied  warranty  that  she  is 
American  f  Several  decisions  both  ways  in  New  York,  that 
it  is  such  a  warranty.     Goix  v.  Low^  1  Johns.  Cases  341  ; 
Murray  v.  the  Uniitd  Insurance  Company^  2  Johns.  Cases 
168  ;  but  contra  on^rror,  2  Johns.  Cases  451,  Yandenbeu- 
vePs  <:ase«     See  Art.  38,  a.  5. 
iMan.  112,      Art.  18.    Reassurance.    §  1.  This  is  when  one  has  as- 
^^^'  sured  property,  and  to  relieve  him  from  his  risk,  gets  the 

same  insured  by  another,  who  is  called  a  reassurer^  who  is 
liable  only  to  the- insurer. 
3  T.  H.  366,      §  ^  It  was  held  where  one  re-insures,  and  that  is  void 

FU»1cher*—  ^^  ^'*®  ^  ^^^  ^^^*  '^"  ^'  ^^'  ^^^  re-assured  cannot  recover  back 
Dou^i.  451^    tne  preoiium  be  paid ;  for  it  is  a  transaction  against  statute 
-'Park  311.    law,  and  reliance  was  bad  on  Lowry  v.  Bourdieu,  which 
was  a  gaming  policy  against  the  statute, 

§  3.  The  only  question  on  this  head  of  any  importance  is, 
whether  the  19  Geo.  11.  as  to  reassurances,  has  been  adopt- 
ed in  the  United  States,  and  particularly  in  Massachusetts. 
§  4.  In  the  case  of  Cabot  v.  Barrell^  before  stated,  the 
court  spoke  of  this  clause  as  being  in  force  here,  but  a 
direct  decision  on  this  point  was  not  necessary  m  that 
case, 
ti  Mass.  R.        §  5.  November  term,  18016,  the  court  decided,  that  a  wa- 
17^  Merry^  g^P  policy  is  not  a  valid  contract  at  common  law,  andseem- 
i^U^^Amo-  ^^  inclined  to  think  it  is  not  so  now  in  this  state,  and  that 
rjrv.GUman.  reassurance  is  here  lawful,  and  hence  the  acts  of  19  Geo.  II. 
R  \^*"^*'    ^^^  ^^^  ^^^  adopted  here.    No  need  to  abandon  on  re- 
*  assurance  by  the  party  reassured  :  he  may  avail  himself  of 

every  defence  the  first  insurer  might.    The  re-insurer  is 
liable  for  all  costs  incurred  by  the  reassured  in  the  suit 
against  them  by  the  first  assured. 
S«e  conceal-      ^rt,  19.    Representations  not  true.      §  !•  Misrepresenta- 
]Ul'&  fraud    ^^^'^  avoid  the  policy •     It  is  clearly  settled  that  a  warranty 
Alt.  15.        nxusihesiricily  true,  and  a  representation  substantialh/  true. 
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The  parties  to  the  insvrance  are  bouod  on  principles  of  na-    Ch.  40. 
Iiiral  justice  and  moral  honesty,  to  state  matters  tnUy  to  each     ArU  1 9. 
other,  and  if  either  materiallj  misrepresents,  be  avoids  the  >^^v<^^ 
contract  by  which  be  claims  his  right.  If,  therefore^  the  as-  cowper 
sared  represents  that  his  ship  was  seen  safe  on  such  a  day  785.--- 
and  had  performed  two-thirds  of  her  voyage,  and  it  turns  out  I>oa^l.n, 
she  had  got  so  far,  but  was  los^  two  days  before  the  day  Dougi.  260, 
mentioned ;  this  mistake  is  material,  and  these  misrepresen-  Macdoweii* 
tation  avoid  the  policy,  as  to  the  assured :  and  in  this  re-  ▼.  Frazer.-- 
spect  there  is  no  difference  between  a  false  representation,  33^*^3^, 
knowing  it  to  be  so,  or  not  knowing  it  to  be  false,  or  even 
believing  it  to  be  true ;  for  by  this  act  of  the  assured,  his 
lagent  or  broker,  the  underwriter  is  deceived  and  misled  to 
make  a  false  estimate  of  the  risk  he  insures  against.  But  if 
the  assnred  only  states  it  as  his  beliefs  and  not  l^nowing  the 
conUrary,  this  will  not  affect  the  policy  ;  because  he  does 
not  affirm  any  facts,  and  he  give  sufficient  notice  to  the  un- 
derwriter to  induce  him  to  inquire  into  the  grounds  of  the 
belief,  and  if  he  do  not  it  is  his  own  fault ;  and  the  ezpres-  Barber  y. 
sion  expected  is  the  same  as  belief.  Fletcher,' 

§  2.  When  the  policy  is  void  fop  misrepresentation,  the  i^M^h^u 
assured  cannot  recover  on  it  for  a  loss  arising  from  a  334  335^ 
cause  no  way  connected  with  the  fact  falsly  stated ;  as  if 
the  assnred  state  the  ship  .is  neutral  property,  when  she  is 
not,  he  cannot  recover  for  a  loss  by  fire  or  shipwreck ;  the 
reason  is,  the  fraud  vacates  the  contract  and  renders  it  null 
and  void. 

§  Sm  A  warranty  is  a  conditian  prsuident  and  a  part  of  the 
contract^  and  must  be  written  in  the  body  or  margin,  at  least 
of  the  policy ;  and  must  be  strictly  complied  with :  but  a  re- 
presentation  is  not  aoart  of  the  contract^  but  only  Information 
on  the  subject  of  the  voyage  insured :  and  it  must  be  true 
in  substance :  written  instructions  not  inserted  in  the  policy  Cowp.  785, 
are  only  representations,  even  if  wafered  to  the  policy.         ^""^^  ^' 

§  4.  A  misrepresentation  to  the  first  underwriter  is  one  to  ^^'^'^- 
all  others,  if  in  a  matter  material ;  for  they  naturally  sup-  ^q  £^  415 
pose  he  inquires  and  acts  on  good  information.    A  bona  fide  Bowden  y. ' 
representation  on  probable  expectations,  does  not  conclude  Vaughan. 
the  assured. 

§  5.  If  a  letter  directing  an'insnrsance,  be  written  by  an  i  t.  lu  12, 
agent  of  the  insured  heforejAkt  loss  is  known,  and  sent  off  of-  Fitdierbert 
terwards^  it  is  a  misrepresentation,  whether  it  arose  from  g^^^e*!*'"" 
fraud  or  negligence  in  the  agent  or  assured ;  for  if  in  bis  Manhall 
agent  and  one  of  two  innocent  persons  mnst  suffer  by  his  540,341. 
acts,  the  loss  must  fall  on  him  who  gives  him  credit.' 

§  6.  If  tEe  assured  hear  his  ship  is  at  a  certain  place,  and  ^^*  ^.?' 
he  undertakes  to  compute  on  what  day,  and  state  his  compu*  ^  rrmr. 
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tfttions  BsfacU^  and  it  turns  out  the  Mp  was  at  the  place  as  in 
the  Dektware^  two  days  sooner  and  lost  there,  it  will  avoid 
the  policy.  He  sliould  have  stated  his  information  on  which 
he  made  his  computation,  and  then  the  underwriter  had  cal* 
culated  ibr  himself^  any  miscalculation  had  been  his  own. 
In  the  first,  the  assured  ameeaU  facU  and  gives  only  his  cal- 
eolations,  and  this  he  does  at  his  peril. 

§  7.  The  representation  was  ^  £3,500  on  the  ship  Juliua 
Csesar  for  Halifax  to  touch  at  PhftnouA^  and  any  port  in 
AfMrica;  stumminU  tmlvt  guns  and  iweniff  nun.  Tliese 
were  shewn  to  the  first  underwriter,  but  not  to  the  defend- 
ant, nor  aslied  for  by  him,  but  the  ship  was  repreaeoled  to 
him  generally,  as  a  ship  of  force^  and  before  he  signed, 
$l,e00  had  been  signed,  &c.  She  waa  captured  by  an 
American  privateer  in  1776;  when  captured,  ahe  had  six 
4  paundertn  four  3  pounders^  three  1  paunderf^  six  Aa(f  poun- 
ders, called  iwiviU  ;  sixteen  nun  and  eleven  bmft*  This  be« 
ing  deemed  a  greater^  though  a  different  kind  of  faratf  the 
representation  was  lield  to  be  mbitaniiaUy  pttfamud.  And 
there  were  at  the  time  of  the  insurance,  neither  men  or  gnoa 
on  board,  and  therefore  tlie  represenlalioo  was  only  of  what 
was  meant  to  be  done. 

Lord  Mansfield  further  said,  that  %  frond  in  a  r^pretenfa* 
IJan  avoids  the  policy,  at  a  frauds  but  notasa  part  of  Ae 
agreaneni.  **  If  in  a  false  policy  a  man  warrants  another  to 
be  in  good  health,  when  he  knows  at  the  same  time  he  is  ill 
of  a  fever,  thai  will  not  avoid  the  policy  ;  because^  by  the 
warranty,  he  takes  the  risk  upon  himself.  But  if  there  be 
no  warranty,  and  he  says  the  man  is  in  good  health,  when, 
in  fact,  he  knows  him  to  be  ill,  it  isfahe.  So  if  he  does  not 
know  whether  he  is  well  or  ill,  for  it  is  equally  false  to  un« 
dertake  to  say  that  which  lie  knows  nothing  at  all  of,  as  to 
say  that  is  true  which  he  knows  is  not  true.  But  if  he  only 
aays,  he  believes  the  man  ia  in  good  health,  knowing  nothing 
Aoot  it,  nor  having  any  reason  to  believe  to  the  contrary ; 
then,  though  the  person  be  not  in  good  health,  it  will  not 
avoid  the  policyi  because  the  underwriter  then  takes  the 
risk  upon  himself* 

^  Matters  of  intelligence,  as  that  a  ship  is,  or  is  not  mis- 
sing, are  things  in  which  a  man  is  guided  bv  the  name  of 
the  first  underwriter,  who  is  a  good  man,  and  which  there- 
fore, another  will  give  faith  and  credit  to;  bnt  not  toeo/fo/« 
tiral  agreement,  which  he  can  know  nothing  of.''  A  reprg" 
sentaiton  it  eollateraL,  and  has  nothing  to  do  with  the  terms 
of  the  policy. 

If  the  number  of  guns  induced  Ewer  to  underwrite,  ^  he 
would  have  pat  them  into  thepolicy,  and  a  warranty  tbat 
the  ship  should  depart  with  twelve  guns  and  twenty  men.'' 
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If  the  Tojrage  be  perfermed  wUhm  ike  poticy,  it  is  good  Ch.  40. 
tlMQgh  the  voyage  reprumitd  be  less  than  that  decsribed  in  Art.  30. 
the  poiicj,  becauee  the  one  dicsribed  in  the  policy  being  knauh  s^Pky"^^^ 
inghf  agruiio^  may  he  considered  as  an  enlargemeni  by  consent* 

§  8.  The  plaintiifs  got  insurance  ^^  ^7,600  on  the  cargo  or  3  Mast.  R« 
freight  of  the  ship  America"  in  a  certain  voyage,  H  both  or  17^f^» 
either,  to  the  amount  insured,  valued,  at  the  sum  insured."  ^.^^up.  m.' 
The  court  held,  that  this  is  an  insurance  on  the  freight  or  Ins.  Com. 
cargo,  if  the  assured,  in  the  event,  bad  only  one  of  them  on 
board,  and  if  both,  then  proportionably  on  both.   The  law 
will,  if  it  can  in  a  reasonable  manner,  apply  the  policy  to  the 
property  the  assured  had  on  board.   The  words  in  a  policy 
*^  ffts  Swedish  brig  Sophia^^  are  conclusifoe  evidence  of  a  war- 
ranty she  was  Swedish.  See  15  Mass.  R.  431. 

§  9.  Case  on  a  policy  on  freight,  and  loss  by  captare.  6  Mai.  R 
A  belligerent  property  was  received  on  board  a  neuiral  ves*  S20,  Stocker 
sel,  under  false  bilk  of  lading,  purporting  this  property  be-  ^^[jl^i^ 
longed  to  her  owners,  and  that  no  freight  was  to  be  paid  Com.    *  "*' 
for  it.    She  was  captured*  and  by  the  admiralty  released ; 
the  cargo  was  condemned  and  no  freight  allowed,  as  by  the  a  T«Mel  u 
bills  of  lading  none  appeared  to  be  due*     Held,  in  an  ac*  viewed  as  in 
tion  on  this  policy  on  the  freight,  the  assured  was  not  anti-  ^^b  ^^' 
tied  to  recover.     No  notice  was  given  to  the  nnderwriters  den'on  board 
when  the  policy  was  effected,  tlie  property  was  a  bellige-  tenbarreU  of 
rent%  or  of  the  false  hills  of  lading ;  hence  facts  material  to  sun-powder, 
the  risk  were  concealed  or  misrepresented,  and  the  freight  oSf  theown^ 
was  lost  by  the  misconduct  of  the  plaintiffs'  agent,  in  mis-  %r^t  know- 
representing  the  cargo  to  be  owner's  property,  md  in  stating  ledf  e. 
in  the  bills  of  lading  that  no  freight  was  to  be  paidr   Said  the  ^^^^'^  ^' 
court,  *^  this  was  a  false  representation,'^  ^  and  an  intended 
deception,''  and  the  plaintiff  was  answerable  for  the  agents 
misconduct. 

§  10.  To  constitute  a  representation,  there  must  be  an  7  oaa.  50 
afirmation  or  denial  of  some  fact»  or  an  allegation  leading  to  548« 
the  mind  to  the  same  conclusion.     In  general  a  concealment  ^^  ^'  ^^i^> 
of  papers  amounts  to  a  breach  of  warranty.  ca»e!*^* 

Art.  30  Returned  premium.    §  1.  The  question  often  oc-  Suitfor,mQst 
cars,  when  shall  the  assured  have  assvimpsit  to  recover  back  ^«  a^nit 
the  premium  he  had  paid  ;  tUs  is  frequently  a  nice  question.  ^^  ^e^^. 

§  3.  The  premium  is  paid  by  the  assared  in  consideration  ker ; 
of  the  risk  run  by  the  nnderwriter,  and  be  runs  the  risk  in  l  Caines^  R. 
consideration  of  the  premium  paid  him,  and  the  general  J^jJ^^* 
principle  is,  the  underwriter  shall  have  the  premium  if  he  3  Burr,  1:240. 
run  the  risk ;  and  as  tbe  price  of  this  is  the  premium,  he  --2  Burr. 
■ball  not  retain  it  when  he  does  not  run  the  risk  at  all ;  for  1?^^";^  ^' 
ir henever  one  man  receives  another's  money  on  a  considers-  ^^^p  ^ 

— Doujpl.  454,  Andrea  v.  Fletcher. 
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Ch.  40.  tion  which  fails,  or  is  never  performed,  be  is  bound  by  ^<  the 
Art.  30.  tics  of  moral  honesty  and  natural  justice  to  refund  it.''  The 
law  implies  a  debt,  quasi  ex  confracfu,  and  gives  the  assured 
an  action  of  assumpsiij  for  money  had  and  received,  to  re- 
cover it  back. 

§3.  Ist.  Where  the  risk  it  fuver  begun  or  ii  hqfufu  Facte 
stated.  S.  and  T.  had  a  vessel  called  the  Lively,  Gilbert, 
master,  laying  in  Amsterdam  from  December  19, 1794,  to 
March  Id,  1795,  bound  on  a  voyage  to  Lisbon,  and  from 
thence  to  the  United  States^  About  Jane,  1795,  8.  and  T* 
being  doubtful  as  to  her,  fairly  stated  to  Mr.  Gray  all  they 
knew,  and  he  nnderwrote  on  her  and  her  cargo  $1,400  at  50 
per  cent*,  at  and  from  Amsterdam  to  Lisbon^  and  thence  to 
the  United  States.  She  took  part  of  her  cargo  on  board  at 
Amsterdam^  but  being  impeded  by  the  ice  and  the  French^ 
took  it  out,  and  the  vessel  and  property  was  sold  by  the  mas- 
ter about  March  15,  1795,  and  therefore  before  the  insurance 
was  made,  though  the  fact  of  the  sale  was  not  then  known ; 
the  question  was,  is  Mr.  Gray  entitled  (o  have  and  charge, 
to  S.  and  T.  the  9700  premium,  and  if  any,  what  proportion 
of  it. 

First  objection  was,  that  Searle  and  Tyler  had  sold  the 
property  before  the  polietf  was  effected^  and  therefore  they  had 
no  insurable  interest  in  the  thing  when  it  was  made,  and  so 
it  was  void. 

Second  objection  was,  that  if  the  policy  attached  and  the 
risk  commenced^  yet  it  being  at  Amsterdam  from  thence  to  JLu- 
6on,  and  from  thence  to  the  United  States^  the  voyage  and 
risk  was  divisible^  and  hence  there  ought  to  be  a  return  pre- 
mium, except  only  a  retention  for  the  risk  at  Amsterdam^  that 
only  being  run.  ^ 

Ireter  C.  Brooks  was  sworn  as  a  witness,  (though  on  a 
state  of  facts  agreed,)  who  testified  that  it  was  the  usage  of 
the  insurance  offices  in  Boston  to  consider  the  outward  insu- 
rance as  ending  in  twenty-four  hours  after  the  vessel  arrived 
in  her  port,  and  that  an  insurance  at  and  from  the  port,  at- 
taches when  the  outward  insurance  ends.  That  at  a  place 
and /rom  a  place  were  considered  distinct,  and  if  only  the 
risk  at  be  run,  then  to  return  the  premium  for  the  risk /rom. 
He  thought  the  risk  attached,  though  the  vessel  was  sold  be- 
fore  the  policy  was  made,  it  she  was  abroad,  and  the  sale 
was  unknown  when  the  policy  was  made ;  that  the  case  was 
the  same,  whether  the  property  was  lost  or  sold  prior  to  ef- 
fectmg  the  policy.  It  was  admitted,  that  if  lost  before,  yet 
the  policy  attached ;  but  it  was  urged  that  this  was  on  the 
express  provision  in  the  policy  ^  lost  or  not  lostJ^^   • 
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But  the  court  beldt  the  policy  attached  and  the  risk  com^'    Ch.  40. 
nunced,  notwithstanding  the  safe  of  the  thinjg  before  the  in-    ArL  20. 
surance  was  made ;  for  the  party  had  the  property  when  he  >^pv^^ 
run  the  risk  at  AmsUrdam^  and  knew  nothing  of  the  sale, 
and  that  this  risk  was  one  thing  to  be  insured  against.    2. 
The  court  held,  that  the  vovage  nnd  contracts  were  entire^ 
and  therefore  that  there  could  be  no  apportummtni  or  rttam 
of  premium  ;  no  case  was  found  respecting  a  sale  before  in- 
surance ;  the  a'uttiiorities  were  full  as  to  the  return  of  pre-  g^^  p^^ 
mium.    The  settled  principle  being  recognized,  to  wit :  Muger  vl 
where  the  risk  is  entire  and  once  commenced,  there  can  be  Orison. 
no  return  premium* 

But  was  Brooks'  testimony  and  opinion  properly  admit- 
ted ;  was  not  this  matter  of  kta  and  construction  for  the  court 
solely  to  consider  on  a  state  of  facts  agreed  t 

Lord  Mansfield  stated  two  principles  on  which  cases  of  Doufi.  5d7. 
return  premium  must  be  governed  ••  IsUifthe  risk  has  never  — Pwk  429. 
been  begun,  the  whole  premium  shall  be  returned ;  3d.  when 
begun^  no  part  shall  be  returned.  Distinct  voyages  and 
risks  are  an  exception  as  to  the  voyage,  &c.,  not  as  to  the 
principle  as  hereafter  stated.  Return  premium  claimed  on 
a  policy  on  profits.    See  art.  28,  s.  3. 

2d.  When  the  contract  is  void  ab  initio  or  not^  the  con-  sBfan.649, 
tract  is  void  ab  initio^  either  for  want  of  interest  in  the  assured,  660, 667. 
or  the  contract  is  illegal^  or  on  account  of  fraud  in  the  one 
party  or  the  other.  The  want  of  interest  may  be  when  the 
assured  has  nothing  in  the  ship,  or  notsomuch  as  is  stated  in 
the  policy :  the  rule  is,  when  this  happens  through  mistake^ 
or  from  an  innocent  cause,  and  not  from /roucl  or  design^  there 
shall  be  a  proportionate  return  of  premium,  as  in  tlie  cases 
of  Cabot  V.  Barrell^  and  Pearson  v.  Lord  ^  al.  ante. 

Return  premium  recovered  on  the  principle  in  Dumas  v.  SJohm-Csf. 
Jones.     Return  premium  where  goods  intended  to  be  insured  ^^* 
were  not  taken  on  board.    2  Cain.  339 ;  S  Johns.  R.J307, 309. 

§  4.  If  the  insurance  be  illegal^  as  to  protect  a  trading  with  i  Eait  9e» 
an  enemy^  &c«,  no  part  of  the  premium  can  be  recovered  Vandyke  «• 
back,  though  the  policy  be  void,  and  the  underwriters  have  Hewitt- 
taken  advantage  of  this,  in  an  action  by  the  assured  to  re-  ^  Mimirssk 
cover  for  the  loss.     As  where  an  insurance  was  made  on 
goods,  at  and  from  London  to  Embden  or  Amsterdam^  in  a 
Prussian  and  netitral  ship,  partly  on  account  of  the  plaintifis, 
naturalized  foreigners  residing  in  London^  and  partly  of  cer- 
tain aliens  then  residing  in  Holland,  at  war  with  England, 
and  the  insurance  was  intended  to  cover  a  trading  with  the 
Dutch,  then  enemies :  the  loss  was  given  up  on  the  case  of 
Potter  V.  Bell ;  but  the  assured  sued  to  recover  back  the  pre- 
mium, on  the  ground  the  policy  never  attached,  and  the 
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Ch.  40.    case  was  compared  to  that  of  LscatsaJk  v*  WhiU^  7  T»  R« 
ArU  20.     ^35,  in  which  the  plaintiff  recovered  monies  deposited  on 
.^^^^^^j.  an  illtgal  wager,  even  after  the  •event  was  decided ;  but  not 
after  paid  over  to  the  winner*     8  T.  R«  A7d. 

But  the  court  held  in  this  case  that  the  plaintiff  could  not 
recover  back  the  premium :  and  Lord  Kenyon  said,  *^  there 
is  no  distinguishing  this  case,  on  principle,  from  the  common 
See  a.  16,      case  of  a  smuggling  transaction.^'    Both  parties  are  in  pwri 
^M    hall     ^^^^9  ^^^  potior  €si  tanditio  poBsidentis* 
657*668.  ^  ^*  ^^^  when  the  policy  is  void,  and  there  is  no  fraud 

'  imputable  to  the  assured,  he  may  recover  back  the  premium ; 

as  if  the  ship  do  not  sail  on  the  day  or  with  convoy,  or  be 
not  seaworthy,  according  to  a  warranty  eitpressed  or  im- 
plied :  for  the  contract  never  attached  and  the  risk  never 
commenced ;  and  if  the  underwriter  do  not  bring  the  premi- 
1  Bof.ikP.    um  into  courts  the  assured  will  recover  back  in  an  action 
331^  Pemon  on  ifae  policv  for  a  loss,  be  having  a  count  for  money  had 
*  and  received. 

§  6.  If  the  policy  be  void  (or  fraiud  in  the  underwriter^  the 
premium  shall  be  returned ;  and  there  can  be  nodoubu  but 
that  the  assured  shall  have  assumpsit  to  recover  it  back  ;  as 
where  the  underwriter  when  be  enters  into  the  contract 
privately  knows  the  ship  is  arrived  safe* 
3  Burr.  1000,      §  7.  But  it  fraud  has  been  committed  by  the  assured. 
Garter  v.       the  late  Opinion  is,  be  cannot  recover  back  his  premium  ; 
Boehm.         because  thia  might  be  to  allow  him  to  take  the  chance  of  a 
/rotuAi/etU  policy,  and  of  his  own  frauds  and  if  detected  then 
to  say  it  was  void  by  bis  fraud,  and  to  turn  about  and  re- 
cover back  bis  premium,  and  so  suffer  no  loss.    A  premium 
paid  on  an  illegal  insurance  cannot  be  recovered  back, 
Lubbock  V.    though  not  known  to  the  parties  to  be  so.    7  East  449, 
™  457. 

Vem.  2oe.-*      $  8.  Formerly  the  assured  in  this  case  recovered,  as  in 
5«nrbl>th^'^'  Wilrifigfcamv.  fnomboroughf  in  which  case  there  was  Bfrau- 
rf>>^^>y-"^  duknt  agreement  with  the  first  underwriter,  that  he  should 
not  be  liable ;  as  in  Da  Costa  and  Scandretf  where  the  assu- 
red was  guilty  of  a  fraudulent  concealment. 
SBorr.  1961,      In  this  case  the  jury  found  the  policy /rau(/ufeftf,  yet  they 
]^{^^*      found  a  verdict  for  the  premium  for  the  plaintiff,  the  assured^ 
ln^^   ^^      and  this  Question  by  agreement  was  brought  before  the 
court,  ^  wnether  upon  a  policy  being  found  fraudulent,  the 
premium  should  be  returned.^    Judgment  for  the  defendant, 
on  the  ground,  an  offer  to  pay  back  in  a  bill  in  chancery 
was  the  same  as  bringing  the  premium  into  court ;  this  the 
defendant  bad  done.    Very  little  stress  is  to  be  laid  on  this 
case. 
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§  9.  But  now  it  in  settled  the  ^<  assured  cannot  take  his    Ch.  40. 
chance  of  defrauding  the  underwriters  nntkout  losing  his  pre'    Art.  20. 
mtum;  tbererore,  in  assumpsit  for  a  total  loss,  and  it  appear-  s^^v^^^ 
ing  to  the  jury  the  plaintiff  had  given  orders  to  get  the  in-  p^rk  218 
Burance  made  after  he  had  received  information  of  the  loss  Tyler  v. 
of  theship,  they  found  a  verdict  for  the  defendant.    The  ^®"^'"I 
trial  was  before  Lord  Mansfield,     And  in  Chapman  v.  Fra-^  Mar^se^, 
zer  the  whole  court  of  King^s  Bench   held,  that,    ^'in  all  563,  and  ' 
cases  of  actual  fraud  on  the  part  of  the  assured,  committed  Chapman's 
either  by  hiraaelf  or  his  agent,  the  underwriter  shall  retain  ^^2^*®'  *' 
the  premium," 

§  10.  In  this  action  on  a  premium  note  the  court  held,  Masi.  S.  J. 
that  the  policy  was  void  by  reason  of  concealment^  and  that  ^iSS^'J''^^* 
Spring  the  defendant,  and  assured,  must  pay  the  premium  Porti'amd, 
note  notwithstanding*     Here  the  concealment  was  fraudu*  Cobb  y. 
lent,  and  though  the  policy  was  void  yet  the  assured  was  ^f^- 
held  bound  to  pay  the  premium ;  this  was  adopting  the  mo- 
dern £ngii«fc  principle.  When  the  assured  is  guilty  of  fraud 
the  parties  are  not  in  pari  delicto* 

§  II.  In  this  case  the  plaintiff  expecting  goods  to  be  ship-  2  Maas.R. 
ped  in  a  certain  vessel,  got  insurance  made :  no  such  goods  385,  Tappan 
were  shipped,  but  certain  other  goods  were  consigned  to  ^'       "***"' 
him  in  the  same  vessel,  on  account  and  risk  of  the  shipper^ 
whose  creditor  and  general  agent  the  plaintiff  was  ;  there 
was  a  partial  loss.     Held,  the  plaintiff  could  not  recover  on 
this  policy  for  a  partial  loss ;  hut  roust  have  his  premium  re- 
turned, and  if  by  mistake  of  the  law  he  expects  to  recover 
above  £4  damages,  and  does  not  recover  so  much,  he  can 
have  but  one-fourth  of  his  damages  in  costs. 

§  12.  This  was  assumpsit  on  an  insurance  against  the  pe-  4  Mass.  R. 
rils  of  a  blockade^  supposed  by  the  parties  to  have  existed  56,  Taylor 
when  none  did  exist,  (at  a  foreign  port)  the  court  held  the  ^'  °™'^®'' 
policy  was  void,  and  that  the  premium  should  be  returned* 

As  9L  foreigner  cannot  recover  back  the  premium  whep  the  |^^  *^' 
insurance  is  against  British  law  on  a  voyage  in  contravene  Abei.^3  ^ 
lion  of  it;  as  on  a  Danish  ship  from  Bengal  to  Copenhagen,  Bos.  k  P. 
and  the  ship  loaded  at  Calcutta^  contra  to  13 Car.  It. c.  18.  iM)4,Chal- 
s.  1 .     So  a  Swedish  one.  "»•"  ^  ^"• 

§  13.  Risks  entire  or  divisible*    Special  Memoranda.    This  ^7^  ^?^» 
was  an  insurance  at  and  from  London  to  any  other  ports  or  pietcher!^  ^' 
places  for  the  space  of  twelve  months,  at  9  per  cent.      The  _Samt, 
court  decided  that  this  risk  was  entire^  and  that  there  could  P&rk433, 
be  no  return  premium  after  the  risk  bad  once  commenced.  ^^* 
Usage  in  this  case  had  not  made  the  risk  divisible,  as  it  had 
done  in  some  others,  or  rather  the  risk  was  divided  at 
and  from ;  but  usage  had  not  apportioned  the  premium  to 
each. 
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§  14.  In  this  case  it  was  decided  that  if  a  ship  be  insured 
at  and  from  London  to  Halifax  in  Nooa  Scotia^  warranted  to 
depart  with  convoy  from  Portsmouth^  the  risk  and  contract 
are  divisible  ;  and  if  the  ship  depart  from  Portsmouth  without 
convoy  there  shall  be  an  apportionment  and  a  rtium  of  pre- 
miuni^  as  to  what  was  paid  for  the  voyage  from  Portsmouth 
to  Halifaxt  to  be  ascertained  by  the  jury  ;  but  the  jury 
found  M  had  been  usttal  to  divide  the  risk  ;  and  that  the 
premium  to  Portsmouth  was  1^  per  cent.    1  Bos.  &  P.  47K 

§  15.  The  defendant  insured  the  plaintiff's  ship  for  twelve 
months  from  capture,  at  30;.  a  month,  in  all  £IQ.  She  was 
lost  by  storms  in  two  months :  the  defendant  tendered  £3 
fop  two  months.  Judgement  for  the  plaintiff,  the  assured,  for 
the  other  £15  ;  for  the  contract  was  entire^  and  there  can  be 
no  apportionment  of  the  premium,  and  there  is  no  instance 
to  be  found  of  an  apportionment  of  the  premium  on  a  policy 
on  h'me,  as  in  this  i^ase. 

§  16.  Asusmpsit. — Assurance  on  a  French  ship  and  her 
cargo,  the  voyage  was  "  at  and  from  Honjleur  to  the  coast  of 
Angola,  d^rir^  her  stay  and  trade  there^  at  and  from  thence  to 
her  port  ^  ports  of  discharge  in  St.  Domingo,  at*  and  from  St. 
Domingo^  h^ok  to  Honfleur.^^  The  court  held  this  to  be  one 
entire  voyagVa"^^  if  a  loss  happened  any  time  after  the  com- 
mencement of  the  risk,  there  could  not  be  any  return  pre- 
mium 5  yet  the  parts  of  ibis  voyage  were  in  fact  very  dis- 
tinct; but  these  parts  had  not  been  made  divisible  by  any 
usage :  and  Lord  Mansfield  and  the  court  said,  ^*  the  insured 
and  insurers  consider  the  premium  as  enhVeJor  the  whole 
voyage  without  division,"  at  11  per  cent,  "and  which  is 
extremely  material,  there  is  no  where  any  contingency,  at 
any  period  out  or  home,  mentioned  in  the  policy  which  haj)- 
pening  or  not  happening  is  to  put  an  end  to  the  insurance." 
"  The  cases  of  Stevenson  v.  Snow  and  Bond  v,  Jiutt  are  quite 
different  from  this ;  they  depended  upon  this,  that  there  was 
a  contingency  specified  in  the  policy,  upon  the  not  happen- 
ing of  which  the  insurance  would  cease.  In  Stevenson  v. 
Swno  it  depended  on  the  contingency  of  the  ship's  sailing 
with  convoy  from  Portsmouth,  whether  there  should  be  an 
insurance  from  that  place ;  this  necessarily  divided  the  risk, 
and  made  two  voyages.  In  Bond  v.  Jfutt  it  was  held  there 
were  two  risks  upon  the  same  principle,  at  Jamaica  was 
one ;  the  other,  viz.  the  risk  from  Jamaica^  depended  on  the 
contingency  of  the  ship  having  sailed  on  or  before  the  first  of 
August ;  that  was  a  condition  precedent  to  the  insurance  on 
the  voyage  yrom  Jamaica  to  London." 

§  17.  The  insurance  was  "  at  and  from  any  port  or  ports 
V.  BoydelL— Same,  1  Mars.  579— 581— Park  430—423. 


INSURANCE.  171 

in  Grenada  to  London^  on  any  ship  or  ships  that  shall  sail  Ch.  40. 
on  or  before  the  1st.  of  May  and  Isl.  of  August,  1778,  at  ^rt.  20. 
1 8  guineas  per  cent.,  to  return  8  per  cent,  if  she  sailed  from  >^^^^^^ 
any  of  the  West  India  islands  with  convoy  for  the  voyage 
and  arrives."  Noted  at  the  bottom,  that  the  policy  was  on 
sugars  valued  at  £20  a  hogshead,  for  account  of  L.  G.  The 
ship  Hankey  sailed  in  time  with  convoy^  and  had  fifty-one 
hogsheads  L.  G's.  sugars  on  board,  at  £20 — :^1,02.  She 
arrived  safe  in  the  Downs,  where  the  convoy  left  her,  never 
coming  further ;  there  she  lost  eleven  hogsheads  overboard, 
and  the  rest  were  damaged  afterward.  The  ship  arrived 
safe  in  London ;  the  forty  weight  hogsheads  saved  sold  for 
£Z^0  instead  of  J6800,  their  valued  price :  the  underwriters 
paid  into  court  the  return  premium  on  .£340  and  the  value 
of  the  sugars  lost.\  The  plaintiff  claimed  8  percent,  also  to 
be  returned  on  the  valued  price  of  the  eleven  hogsheads  lost, 
and  on  the  difference  between  what  the  remaining  forty 
hogsheads  produced  and  their  valued  price.  Verdict  and 
judgment  for  the  plaintiffs  for  their  demands :  that  is,  a  re- 
turn premium  of  8  per  cent,  on  the  whole  :  arriving  applied 
only  to  the  ship. 

§  18.  If  an  insurance  be  made  without  interest^  and  the'I>ougl.  468, 
premium  is  paid,  the  assured  shall  not  recover  back  the  d®^^' 
premium  after  the  ship  has  arrived  safe.     Lord  Mansfield  a.  D.  rw. 
said  it  was  a  gaming  policy  against  the  act  of  parliament,  —Park  424 
and  the  court  would  not  assist  either  party,  according  to  -^28.- 
the  settled  rule  in  pari  delicto  portior  est  conditio  possidentis. 
Buller,  J.  thought  that  if  the  assured  in  this  case  had  sued 
before  the  risk  was  over,  they  might  have  recovered  back 
the  premium. 

§  19.  .4  risk  at  and  from  a  place  is  not  divisible  ;  as  where  Meyer  &al. 
a  ship  was  insured  '*  at  and  from  Jamaica  to  Liverpool,  war-  ZJa^^^^ 
ranted  to  sail  on  orlbefore  the  1st  of  August ;  the  premium  seaT"       ' 
twenty  guineas  per  cent.,  to  return  eight  if  she  sailed  toith 
convoy.^     She  did  not  sail  till  September,  and  was  lost  in  that 
voyage.     The  court  held  the  assured  could  recover  only 
the  eight  guineas  per  cent. /or  convoy^  and  that  there  should 
be  no  apportionment  for  the  rest  of  the  premium. 

Buller,  J.  said,  "  as  the  parties  have  not  considered  it  as 
two  distinct  risks,  nor  estimated  the  risk  at  Jamaica^  neither 
the  court  or  jury  havfe  any  right  to  do  it;  for  in  all  the  in- 
surances from  Jamaica  the  policy  runs  *  at  and  from  ;'  and 
though  in  many  instances,  the  voyage  has  not  been  com- 
menced, yet  there  never  was  an  idea  of  any  part  of  the  pre- 
mium being  returned,  and  no  usage  to  do  so  has  been  found 
by  the  jury."    In  this  case  the  risk  commenced  at  Jamaica^ 
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and  the  premium  was  apportioned  as  far  as  there  was  anj 
rule  to  go  by,     Marshall  is  not  satisfied  with  (his  case, 

§  20.  Insurance  on  goods  ^^  at  and  from  Jamaica  to  London^ 
warranted  to  depart,  with  convoy^  for  the  voyage,  and  to  sail 
on  or  before  the  first  of  August,  at  a  prenvium  of  twelve 
guineas  percent."  The  ship  sailed  from  Jamaica  July  31st, 
but  without  any  convoy,  whereby  the  underwriters  were  dis- 
charged from  the  remaining  risks.  Assumpsit  for  a  return  of 
premium,  and  verdict  for  the  plaintiff;  it  farther  found, 
'^  that  it  was  the  constant  and  invariable  usage  in  insurances, 
at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy,  or  to  sail  on  or  before  a  certain  day,  to  return  the 
premium,  deducting  one  half  percent,  if  the  ship  sailed  with- 
out  convoy,  or  after  the  day  prescribed.'^  The  court  held, 
the  plaintiff  was  entitled  to  recover  according  to  the  usage 
proved.  If  the  risk  be  once  commenced,  there  shall  be  no 
return  of  premium.  There  are  difficulties  in  dividing  risks, 
in  making  apportionments  ;  hence  the  court  has  leaned  against 
them  ;''  out  when  the  express  usaee  is  found  by  the  jury,  the 
difficulty  is  cured,"  Butter,  J.  said,  ^'  usage  explains  and  even 
controls  the  policy  ;''  and  in  '^  Meyer  v.  Gregson^  no  usage 
was  found.''  Marshall  does  not  appear  to  have  fully  con- 
sidered this  distinction  when  he  was  dissatisfied  with  thatcase. 

§  21.  "A  ship  is  insured  at  twelve  guineas  per  cent.^  to 
return  six  if  she  sail  with  convoy  from  the  coast  of  Porto* 

fal  and  arrive."  She  sailed  with  convoy  from  Oporto  for 
iisbonf  where  the  whole  trade  bound  for  England  were  to 
rendezvous  in  order  to  sail  together  from  thence :  the  ships 
going  from  Oporto  for  Lisbon  dispersed  in  a  gale  of  wind ; 
the  ship  insured  ran  for  England  and  arrived.  It  was  de- 
cided, that  this  sailing  with  convoy  f^om  Oporto  to  Lisbon^ 
was  a  sailing  with  convoy  from  the  coast  of  Portugal^  so  as 
to  entitle  the  assured  to  six  per  cent.  f%turn  premium. 

§  22.  Freight  was  insured,  and  part  of  the  premium  was 
agreed  to  be  returned,  '^  if  the  ship  sailed  with  convoy  and 
arrived.^'*  She  was  captured  and  recaptured,  and  the  under- 
writers obliged  to  pay  salvage  ;  yet  as  she  sailed  with  con- 
voy and  arrived,  the  court  held  that  the  assured  should 
have  a  return  of  premium ;  but  that  in  such  case  the  arrival 
must  be  in  the  course  of  the  voyage  ;  and  that  in  this  case  the 
vessel  arrived  in  the  course  of  the  voyage. 

^  23.  From  a  view  of  all  the  English  cases  the  general 
principles  appear  to  be,  1st,  there  shall  be  no  return  pre- 
mium where  the  risk  has  commenced ;  2d.  there  shall  be  a 
return  if  never  run,  unless  the  assured  has  been  guilty  of 
frauds  or  the  rule' in  pari  delicto  postior  est  conditio  possidentis^ 
applies ;  3d.  the  premium  shall  be  (fportionedp  when  the 
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parHei  by  their'eimtractj  or  a  usage  founds  afford  a  rule  of  ap-     Ch.  40. 
portioament,  and  then  only.  ArL  20. 

§'34.  Park  stales  the  second  thus :  ^Hhat  where  the  risk  \^^^,,^m^/ 
has  not  been  run^  whether  that  circumstance  was  owing  to  ^^^^^  4^9 
the  fault,  the  pleasure,  or  the  will  of  the  insured,  or  to  any 
other  cause,  the  premimuoi  shall  be  returned  ;^'  but  there 
are  exceptions  to  thia^  as  where  the  assured  is  guilty  of  gross 
frauds  or  insures  against  an  act  of  parliament.  See  Tyler  v. 
Hem,  Chapman  v«  Frazer  and  Lowry  v.  Bourdieu. 

§  25.  There  is  in  every  insurance  an  implied  warranty  the  i  Mass.R. 
vessel  is  seaworthy  5  if  not,  the  policy  is  void  though  the  as-  y^e^g,^**^ 
sured  was  ignorant  of  the  fact ;  and  iht  assured  in  an  action 
for  a  return   of  premium  may  show  that  the  vessel  was  not 
seaworthy,  and  recover  if  not  guilty  of  any  fraud. 

§  36.  In  this  case,  after  default  in  an  action  on  a  policy,  2  Mass.  R. 
wherein  it  is  agreed  the  premium  shall  be  deducted  out  of  ^^2,  Liver- 
the  loss  claimed,  the  court  may  deduct  it  out  of  a  partial  loss  ^^e^.  ;f 
ascertained  by   assessors ;   and  the  assessors  reported  the  p.  m.  \, 
premium  and  .the  court  allowed  it,  though  it  was  objected  Company. 
that  nothing  was  referred  to  the  assessors  but  to  ascertain 
the  partial  Toss ;  for  by  the  terms  of  the  policy  the  premium 
was  to  be  deducted  ;  and  Sewell,  J.  said,  if  they  had  not  re- 
ported the  premium,  the  court  would  have  allowed  it,  and  / 
given  judgment  accordingly.     Plaintiff  took  nothing,  and  no 
costs  to  either  side. 

§  27.  In  this  case  insurance  was  made  on  the  outward  car-  3  Mass.  R. 
goto  India,  and  it  was  understood  it  should  continue  till  the  ?®^^^°'^ 
return  cargo  should  be  put  on  board ;  then  another  insurance  t^piJce.^' 
on  that,  to  commence  from  the  termination  of  the  former,  and 
if  not  in  India  the  second  policy  to  attach  on  812,650  worth 
of  pepper  return  cargOy  bought  and  shipped  at  Sumatra.  The 
vessel  sailed  to  Sumatra,  and  there  sold  a  part  of  her  out- 
ward cargo  for  produce  ;  on  hearing  of  war  between  France 
and  England,  she  retured  to  the  Isle  of  France  with  this 
produce,  and  the  residue  of  her  outward  cargo;  this  residue 
was  there  sold  and  vested  in  produce  of  the  island,  and  she 
arrived  safe  in  her  port  of  discharge  in  the  United  States. 
The  court  held,  the  second  policy  attached,  and  so  there 
could  be  no  return  premium.  The  action  was  on  the  pre- 
mium note,  and  the  vessel  had  liberty  to  stop  and  trade  at 
the  Isle  of  France,  &c.  It  was  agreed  that  the  Isle  of 
France  was  usually  considered  among  merchants  as  in  India; 
and  if  not  in  India,  the  court  thought  the  policy  attached  as 
above  on  said  813,650.  See,  also,  Pearson  against  Lord  ; 
premium  returned  as  to  the  interest  in  the  vessel  of  an 
owner  not  named  in  the  policy ;  so  the  policy  was  void 
quoad  him ;  and  Homer  v.  Dorr,  cb.  S6,  a»  5,  as  to  return 
premium. 
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a.  16,  21,  8. 
23.-4 
Yeatet  460. 


7  Johns.  R. 
385,  Coit  y. 
Com.  Int. 
Company  — 

5  Bos.  k  P. 
213,  Scot,  y. 
Bourdillion. 
Fark  40, 
161— 

1  Johns.  R* 
192.- 
4  East  135, 

6  do.  207. 

1  Wheaton'p 
R.  219,  Mo- 
rcon  y.  U. 
States  Ins. 
Company. 


§  28.  The  underwriters  receiTed  additional  premiums  on 
the  same  policy  and  for  additional  risks,  by  lengthening  the 
voyage ;  the  assured  sued  to  recover  back  the  additional 
premium  on  the  ground  of  a  mistake  in  the  representation. 
Judgment  no  return  premium,  as  the  defendants  for  this  ad- 
ditional premium,  10  per  cent.,  had  covered  all  previous  de- 
viations  and  resumed  the  risk  from  the  Isk  of  France  back 
to  the  East  Indies. 

If  A  by  mistake  pays  a  premium  for  insurance  on  my  ves- 
sel, the  insurer  runs  no  risk,  and  A  may  recover  it  back.  So 
if  the  voyage  do  not  commence,  but  the  ship  sail  on  another, 
though  the  assured  gives  his  note  for  the  premium,  he  mav 
recover  a  return  premium,  and  though  bis  note  be  not  paid. 
14  Mass  .R.  121. 

Special  Memoranda. 

§  29.  This  was  assumpsit  on  a  policy  on  vessel,  careo, 
and  freight  in  the  usual  form  except  a  memorandum  at  tne 
bottom  in  these  words,  ^  this  risk  is  against  a  total  loss  onlyp 
warranted  safe  the  13th  day  of  April  last  in  lat.  29  deg., 
long.  65  deg.  10  min.,  loss  by  stranding  or  being  cast  oh  shore 
at  jBermuda  ;  the  cargo  was  saved,  the  vessel  got  off  and  car- 
ried into  a  safe  harbour,  and  might  have  been  repaired  at 
less  than  half  her  value,  as  agreed  in  the  policy ;  but  the 
master  having  no  funds  to  repair  her,  sold  her  and  the  car- 
go to  pay  the  expenses  incurred  in  attempts  to  save  her ; 
held  the  underwriters  were  not  liable ;  the  words  total  loss 
exclude  all  average  losses.  This  was  undrstood,  without 
any  doubt,  to  be  the  meaning  of  such  words  in  the  case  of 
Needham  v.  Gray.  See  ch.  40.  a.  7,  Dorr's  case. 

A  word  in  the  menutrandum  explained  by  usage  and  parol 
evidence^  as  the  word  roots ;  to  shew  by  a  general  usage 
among  merchants  and  underwriters  in  New  York  this  word 
roots^  first  inserted  in  the  New  York  policies  in  1787  is  con- 
fined to  such  roots  as  are  perishable  in  their  own  nature,  and 
ihsit  sarsaparilla  is  not  a  root  perishable  in  its  nature,  or  in- 
cluded under  that  term  in  the  memorandum  in  the  policy. 
5  Bos.  &  P.,  parol  evidence  admitted  to  prove  rice  was  not 
com.     Dougl.  654,  a.  24,  s.  1 2. 

Total  loss  on  memorandum  articles  or  not — not  one,  if  any 
part  of  them  be  saved  and  reach  the  destined  port,  by  the 
acts  of  the  assured ;  as  where  the  policy  $5,000  on  goods 
valued  at  that  sum  ;  cargo  consisted  '  of  4,406  bushels  of 
Indian  corn,  100  barrels  of  navy  bread,  and  20  barrels  of 
meal ;  bad  weather  on  the  voyage  from  Cape  Henry  to  Lis- 
bon produced  considerable  leaking ;  cast  ashore  near  Lis- 
bon; theassured's  agent  employed  people,  who  landed  near 
half  of  the  corn,  which  being  dried  and  sent  to  Lisbon,  her 
destined  port,  sold  for  about  a  fourth  of  the  price  of  sound 
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corn  &c. ;  sold  at  50  cents  a  bushel,  sound  price  92,35 ;  net    Ch.  40. 
proceeds  of  the  cargo  were  but  a  little  more  than  the  ex-    Art.  2 1 . 
pense  of  saving.      Held,  not  a  total  loss,  and  the  under-  ^^^v^i^^ 
mrriters  not  liable ;  they  do  not  engage  to  indemnify  for  any  g  j^hns.  k. 
partial  loss  whatever  as  to  quantity  or  price.      Park  1 1 4  1,20,  Hen- 
cited  ch.  40,  a.  21,  s.  23,  and  other  cases  ihero  ;  J^tilson  v.  drick  v.  the 
OJunUnan  Insurance  Ctmpany^  3  Caines'  R.  103;  Anderson  ^^^'  *°"' 
V.  Osfiie,  id. ;  Biays  v*  the  Chesapeake  Insurance  Company,  17  Johns.  R. 
7  Cranch.  415  ;  also  a.  9,  s.  13.  312. 

§  30.  Assumpsit  for  a  return  premium  on  a  policy  on  goods 
at  and  from  Bristol  to  Jfew  York^  warranted  to  have  sailed 
between  October  20  and  December  1,  1808;  policy  was 
dated  December  21,  1808  ;  the  cargo  was  wholly  laden  at 
Bristol  before  December  1st,  1808  ;  the  vessel  sailed  from 
Bristol  after  December  1  and  before  the  21st,  1808,-and  ar- 
rived safe  at  New  York.  Held,  three  judges  against  two, 
the  plaintiff  could  not  recover  for  the  policy  attached  on  the 
goods  in  Bristol,  and  the  warranty  as  to  sailing  applied  only  . 
to  the  voyage  and  not  to  the  risk  in  port ;  the  two  judges 
held  the  risk  was  one  and  entire,  and  that  the  warranty  was 
a  condition  precedent  to  the  whole,  and  not  being  perform- 
ed made  all  void. 

Art.  21.  The  risk  ifisured  against  includes  certain  losses  as 
to  time^  place^  and  perit^  and  total  loss* 

It  is  often  a  material  question  how  far  the  risk  as  to  place, 
as  to  time,  and  as  to  peril,  is  within  the  policy ;  settled  rule 
is,  the  loss  must  be  by  a  peril  insured  against.  3  Whcaton's 
R.  168,  173. 

§  1.  jJ5  to  place. 

This  insurance  was  on  '^  the  ship  Onslow^her  tackle^apparel^  1  Burr.  341, 
ordinance,  munition,  artillery,  boat,  and  otheryumi/ti€r,"  be-  ^»  ^^  ^• 
ginning  the  adventure  from  the  date  of  this  policy  on  a  voy-  AsJ.^iom-  ' 
age  from  London  to  China  and  back,  and  to  continue  and  en-  pany.— 
dure  all  that  time,  &c. ;  the  perils  were,  the  seas,  fire,  ene-  ^^m®  case, 
mies.  &c.     She  arrived  in  the  .river  Canton  in  China^  where  f^j^jjfan. 
she  was  to  stay,  to  clean^  and  refit^  and  for  other  purposes,  isi,  182,* 
Her  sails,  yards,  cables,  and  other  yurm<ur«  were  ta^en  out  375, 376 
off  her  and  put  into  a  warehouse,  called  a  bank-saul,  built  for 
that  purpose  on  a  sand  bank  or  small  island  in  the  river,  about 
two  handred  and  ten  yards  long  and  forty  or  fifty  wide,  in 
order  to  be  there  repaired^  kept  dry,  and  preserved  till  the  ship 
should  be  heeled,and  cleaned,  and  refitted.  This  warehouse, 
the  sails,  &c.  were  burnt  by  accident.     The  court  decided, 
that  the  underwriters  were  liable  for  this  loss  ;  that  what 
was  done  with  the  sails,  &c.  was  according  to  to  the  usage. 
The  objections  were,  that  she  was  not  lost  atsia^  but  on  land^ 
and  not  in  the  course  of  the  voyage^  and  durante  itinere  ;  that 
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Cii.  40.     this  was  a  policy  on  the  body  of  the  ship^  and  so  confined  to 
Art.  21 .     losses  at  sea  only ;  that  the  declaration  stated  that  the  gooda 

>^^v^^  were  carried  on  shore ;  that  these  sails,  &c.  were  insured  in 
the  ship,  and  if  taken  out  and  ^uielsewhert,  the  underivriter  is 
not  liable ;  and  if  a  prudent  act,  it  was  not  necessary^  and 
that  the  company,  by  this  charter,  cannot  insure  at  land. 

Lord  Mansfield,  iri  delivering  the  opinion  of  the  court, 
said,  that  the  policv  bad  expressly  insured  the  tackle^ fitmi" 
ture,  &c«  of  the  ship  from  fire  ^^  during  the  whole  time  of 
her  voyage  until  her  return  in  safety  to  Ijondon^  without 
any  restriction.^^  That  they  were  inevitably  burnt  in  China 
during  the  voyage^  and  that  it  was  a  loss  within  the  policy ; 
that  the  master  is  not  in  fault,  if  what  he  does  is  in  the 
usual  course  and  manner^  or  necessarily  from  a  just  cause  ; 
that  the  underwriter  contemplates  whatever  is  done  in  the 
usual  course  and  manner  of  doing  it,  and  calculates  the  pre- 
mium accordingly ;  that  he  supposes  what  is  usual  will  be 
done ;  that  when  the  end  is  insured  all  the  means  of  obtain- 
ing it  are  insured ;  that  when  goods  are  insured,'^  till  landed^^^ 
without  express  words,  the  insurance  extends  to  the  boat,  the 
usual  mode  of  landing ;  that  goods  are  insured  on  board  of 
one  ship  to  a  port,  and  from  thence  on  board  of  another 
ship,  tte  insurance  ext^ds  to  all  intermediate  steps  of  remov- 
ing from  one  ship  to  the  other,  as  usual  $ — cited  Bond  v.  Oon^ 
sales^  S  Salk  445,and  Tiem^v.  Etherington^^st :  That  what 
is  U9Ually  done  by  such  ship,  with  such  a  cargo  in  such  a 
voyage,  is  understood  to  be  referred  to  by  every  policy  to 
make  a  part  of  it :  That  if  the  master,  ex  justa  causa,  goes  out 
of  his  way,  as  to  refit,  to  avoid  enemies,  pirates,  &c.,  the  in- 
surance  continues :  That  the  only  objection  in  this  case  is 
that  the  sails,  &c.  were  burnt  "upon  land,  and  not  at  sea  or 
upon  water',  and  being  appurtenant  to  the  ship,  losses  and 
damagas  ashore  could  not  be  included,"  '*  The  answer  is 
obvious  :  1st,  the  words  make  no  such  distinction  ;  2,  the  in' 
tent  makes  no  such  distinction  ;  many  incidents  might  hap- 
pen at  land,  even  to  the  ship  :''  "  suppose  a  hurricane  to  drive 
it  a  mile  on  shore,  .&c. ;  suppose  the  ship  to  be  burnt  in  a 
dry  dock,  or  suppose  accidents  to  happen  to  the  tackle  upon 
land,  taken  from  the  ship  while  accidentally  and  occasional- 
ly refitting,  &c.,  these  are  possible.  But  what  might  arise 
from  an  accidental  occasion  of  refitting  the  ship  is  not  near 
so  strong  as  a  certain  nece^^ary  consequence  of  the  ordinary 
voyage,"  which  the  parties  must  have  contemplated. 

Brough  V.  §2  .  So  provisions  being  part  of  the  furniture  of  the  ship, 

Whittemore  p^^  j^  ^  bank-saul,  are  within  the  policy,  whenever  done  in 
the  usual  course  of  the  voyage. 

Park,  43  45       §  ^'  '"surance  "  on  goocfs,  on  a  Dutch  ship  from  Malaga 

Tierne J  y.  fetherington.— 1  Burr.  348.— 1  Mart.  163.  164. 
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tg  Gibraltar^  arid  at  and  from  tbence  to  England  and  Holland^  Ch»  40. 
both  or  either,  on  goods  as  herein  is  agreed,  beginning  the  AtU  21. 
adventure  from  the  loading,  and  to  continue  till  the  ship  and  \^pv«^»/ 

f;oods  be  arrived  at  England  or  Holland^  and  there  safelj 
anded.'**  The  agreement  was,  <^  that  upon  the  arrival  of 
the  ship  at  Gibraltar  the  goods  might  be  unloaded,  and  re- 
shipped  in  one  or  more  oritish  ship  or  ships  for  England 
and  flollandy  and  to  return  one  per  cent,  if  discharged  in 
England.^  At  Gibraltar  the  goods  were  taken  out  of  the 
ship  that  brought  them  there,  and  put  into  a  atort'sh^,  con- 
sidered as  a  toarehause^  and  there  was  no  British  ^hip  there ; 
two  days  after  the  goods  were  put  into  this  itort-skip  they 
were  lost  in  a  storm. 

The  court  held,  this  loss  was  within  the  policy.  Lee,  C. 
Justice,  said,  policies  are  to  be  construed  largely  ^  for  the 
benefit  of  trade  and  the  assured  f^  the  construciion  must  be 
^  according  to  the  course  of  trade  in  the  place  ;  and  the 
mode  there  appears  to  have  been,  that  when  there  was  no 
Briiuih  ship  there,  then  the  goods  were  kept  in  store-ships  :^ 
that  ^  where  there  is  an  insurance  on  goods  an  board  such  a 
ship,  that  insurance  extends  to  carrying  the  goods  on  shore 
in  ^'boat.  That  this  case  was  the  same  as  if  the  loss  had 
happened  in  the  act  of  unshipping  from  one  ship  to  another, 
and  as  this  is  the  known  course,  this  was  intended.  What 
18  a  port  or  not  within  the  words  detention  in  port. 

§  4.  j9/  and  from*    The  policy  was  on  the  ship  Capel  ^^  at  7  Johm.  R. 
and  from  Jamaica  to  London^  warranted  to  have  sailed  on  or  ^^i  ^^ 
before  the  first  of  Aueust,  1 776."    She  sailed  from  St.  Ann's  b^^;.    ' 
bay  July  26,  for  Bluefields  for  convoy  there,  and  from  Natt-^ 
thence  August  6.    Lord  Mansfield ;  ^^  at  and  from  Jamaica^  Same  party, 
was  the  whole  island  ;  the  words  comprised  the  whole  island  ^^^i^"" 
and  the  port  from  which  the  ship  ^^  was  to  ^ail  was  the  whole  397.       * 
island  of  Jamaica  ;^^  by  these  words  she  was  protected  du- 
ring her  stay  ai  Jamaica ;  ^^  by  force  of  them  she  had  a 
right  to  go  to  any  port,  or  all  round  the  island.'' 

§  .5.  *'  M  andfrom^^  the  port  of  London,  the  underwriters  1  Man.  173. 
are  liable  for  any  accident  that  may  happen  to  the  ship  from 
the  time  of  subscribing  the  policy* 

§  6.  This  was  an  insurance  $2,000  on  the  vessel,  and  ^*5IJ  ^ 
{2,000  on  her  cargo,  *^  from  Marblehead  to  one  or  more  j^.^^^g^ 
ports  in  the  West  Indies,  for  the  purpose  of  selling  her  out-  lem  M.'l. 
ward  and  purchasing  a  return  cargo,  and  at  and  from  thence  Company, 
to  Marblehead,  or  her  first  port  of  discharge  in  the  United 
States.'^    The  policy  was  in  the  usual  form  as  to  risks,  and 
the  underwriters  were  not  to  be  liable  for  partial  losses  un- 
der five  per  cent. ;  declaration  stated  a  loss  on  the  cargo, 
that  it  was  consumed  and  destroyed  by  fire  in  jind  during 
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Ch.  40.    the  voyage  at  a  place  called  Cape  Francois ;  that  the  vessel 
Art.  21.     was  detained  by  an  embargOj  imposed  by  persons  exercising 
the  powers  of  government  at  the  same  place  from  February 
4  to  March  27, 1802,  to  the  plaintiff's  damage  $1,000.  Sailed 
from  Marblehcad  October  23, 1801*  with  a  cargo  of  fish,  in- 
voiced at  $2,637,  the  property  of  the  plaintiff;  arrived  in  the 
West  Indies  November  17,  and  at  Cape  Francois  December 
5,  where  the  outward  cargo  was  landed  in  different  parcels 
December  26,  and  placed  in  the  care  of  a  factor,  Mr.  Cos- 
tine,  by  whom  the  whole  was  sold.     Sal^s  were  completed 
January  2,  1802,  and  produced  $4,618.78,  of  which,  about 
$1,300  were  vested  in  other  articles  for  a  return  cargo,  and 
which  afterwards  were  brought  home  in  the  vessel ;  and  for 
the  residue  the  factor  remained  accountable  till  the  2d  of 
February,  1802,  $3,000  in  6  bags,  500  each;  the  captain 
took  one  to  carry  on  board,  but  could  not  get  a  permit  to 
take  the  money  on  board.    This  ohe  bag  was  brought  home, 
and  the  rest  left  with  Castine  to  be  concealed  by  him.    Fe- 
bruary 4,  1802,  the  town  was  plundered  and  burnt  hy  the 
negroes,  and  the  French  fleet  arrived,  taking  possession  of 
the  harbor,  embargoed  all  vessels  there ;  Castine's  house 
was  burnt,  and,  as  he  said,  the  5  bags  of  money  there  lost ; 
of  which  $1,300  were  found  among  the  ruins  by  the  captain, 
Castine,  and  another  person,  of  which  $460  were  paid  to  the 
captain  and  brought  home  in  the  vessel.    During  the  em- 
bargo twocentinels  and  three  other  persons  from  the  French 
fleet  were  kept,  by  orders  from  the  commander  on  board  the 
pfaintifT's  vessel,  and  supported  fronfi  her  provisions.  March 
29,  1802,  offer  to  abandon  to  the  underwriters  who  refused 
to  accept,  &c. ;  the  vessel  afterwards  arriving  with  what 
was  saved,  the  whole  was  disposed  of  by  the  assured.    The 
business  at  Cape  Francois  was  conducted  in  the  usual  way, 
and  some  damage  was  done  to  the  vessel  and  her  boat  du- 
ring the  embargo.    The  abandonment  was  waived  by  bring- 
ing an  action  for  a  partial  loss  ;  nor  was  it  offered  till  the 
embargo  was  removed,  though  not  heard  of,  and  when  the 
property  arrived  the  assured  also  disposed  of  it. 

§7.  The  court  held, /the  underwriters  were  not  liable; 
1.  for  the  loss  of  the  money,  for  the  policy  protected  the 
cargo  only  water  bome^  and  to  the  shore,  and  the  cargo 
was  insured  only  as  the  vessel  was  ;  the  insurance  was 
only  of  the  perils  of  the  sea,  and  not  of  the  factor's  ware- 
house, &c. 

2.  Not  for  damages  to  the  vessel  during  the  embargo  from 
worms  and  climate  ;  this  is  like  the  wearing  and  natural  duay 
of  the  vesselj  and  not  by  the  perils  of  the  sea. 

3.  Not  for  the  provisions  consumed  by  said  five  persons  : 
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these  cases  are  not  covered  by  a  policy  on  ihevesstl,  her  ap-  Ch.  40. 
purlenancts  and  cargo;  if  allowed  at  all,  are  deductions  from  JlrU  21. 
tbefregkt  and  earnings.  s^^v^m^ 

4*  Not  for  the  possible  earnings  of  the  vessel  during  the 
embargo. 

As  to  the  provisions^  see  Thompson  v.  Bancrofif  and  Pad- 
delford  v.  Boardman,  and  some  other  cases  decided  or  known 
since  the  above  decision.  In  this  case  the  dangers  of  the 
seas  were  confined  to  the  water ;  6  Cranch  171,  176,  United 
Stales  V.  Hall  ^  a/.,  in  debt  on  an  embargo  bond,  dated  De- 
cember 29, 1 8079  conditioned  to  re-land  a  cargo  in  the  United 
States,  ^^ihe  dangers  of  the  seas  only  excepttd^^  and  the  vessel 
was  driven  by  stress  of  weather  to  the  West  Indies,  and  the 
cargo  was  landed  and  detained  by  the  government  of  the 
place.  Held,  this  was  such  a  casualty  as  came  within  the 
exception  of  dangers  of  the  seas.  Id.  307,  334. 

At  and  from  in  a  policy  on  goods,  means  from  the  time  3  Johna.  Ca. 
the  goods  are  laden  on  board  the  vessel.  W,  Patrick 

Insurance  for  six  months,  &c.  means  six  months  together,  [)J^f  ^5^ 
that  is,  a  connected,  portion  of  time ;  Segen  v.  Bridge.  If  on  _3  oali. 
cargo  for  six  months  at  fifteen  per  cent,  ^^as  interest  shall  ap^  510, 
pear^^^  the  premium  is  to  be  paid  on  the  value  of  the  differ- 
ent cargoes  for  the  time  on  board. 

§  8.  As  to  time.  If  a  ship  be  insured  to  Jamaica^  the  risk  Marshall 
ends  when  she  has  been  moored  twenty-four  hours  in  safety  158, 165.— 
after  her  arrival  in  the  first  port  in  the  island.  After  this  an  ^^  43.— 
insurance,  at  and  from,  begins.  In  this  case  the  last  risk  be-  J19  1?^. 
gan  before  the  vessel  had  delivered  all  her  outward  cargo;  denr^  Cow- 
but  the  outward  policy  on  goods  continues  till  they  are  land-  ley* 
cd.  As  to  time  and  what  is  being  at  sea,  14  Mass.  R.  31.        Jre^Partc^* 

§  9.  If  a  vessel  sniuggle  ma  voyage  and  is  seized  q/]fer,  or  4*2^ '43.  J!*^ 
receives  her  death  wound  in  the  voyage  and  perishes  after^  I  T.  R.  252, 
the  underwriter  is  not  liable;  as  the  loss  and  the  whole  loss,  ^^^^^^^' 
roust  happen  within  the  time  of  the  voyage  insured.    See  a.       ^^' 
n.  s.  16;  3  Cain.  39. 

"  At  and  from  Bengal  to  England,"  "means  the ^Irs^  ar- 
rival  at  Bengal^^  and  so  first  arrival  is  to  be  understood, 
when  such  words  are  used  in  the  policies. 

§  10.  So  in  this  case  the  court  held  the  risk  continued  on  Dougl.  492, 
goods  many  weeks  in  a  voyage  to  the  Labrador  shore  afcer  ^^^*«  ''• 
the  vessel  arrived  there;  there  being  a  custom  to  keep  them     ^^^^^^^^ 
on  board.  See  art.  6,  s.  7;  when  the  risks  end,&c. 

§  1 1.  The  risk  on  the  ship  generally  begins  from  the  time  p^  1^  04  oe 
she  begins  to  take  in  her  cargo;  and  on  goods  from  the  loading  ./Manhaii 
till  they  are  safely  landed,  which  includes  the  carriage  to  the  162, 166.— 
shore,  in  the  ship'*s  boats,  but  not  in  those  of  the  owners  of  the  ^  ®'^-  ^236, 
goods;  and  1  Marshall  165,  166,  167,  a  ^//c  lighter  is  con-  carrothe«- 
sidered  as  the  ship'*s  boat;  and  Ruckcr'^s  case  and  Hurry^s  case,  1  Afars.  163. 
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§  13.  The  general  rale  is,  that  the  risk  continues  on  goods 
while  they  are  on  board  the  ship  mentioned  in  the  policy ; 
and  if  they  be  removed  from  on  board  that  ship  and  landed, 
or  put  on  board  of  any  other  ship,  without  the  consent  of  the 
underwriters,  the  contract  is  at  an  end ;  exception,  if  a  ship 
be  disabled  in  the  course  of  ^^her  voyage,  so  as  to  be  inca- 
pable of  proceeding  to  her  port  of  destination,  and  it  be- 
comes necessary  to  shift  the  goods  on  board  of  another  ship,'^ 
&c.  It  is  now  settled,  the  risk  continues,  and  the  underwri- 
ters remain  liable  for  any  loss  that  may  happen,  to  the 
goods  on  board  the  new  ship.  If  in  the  twenty-four  hours 
the  ship  be  ordered  away  for  quarantine,  the  risk  contin- 
ues-^so  if  seized  as  prize. 

§  13.  Third,  as  to  perils.  It  has  been  decided  that  liberty 
to  touch  and  stay  does  not  authorize  the  assured  to  break  bulk 
and  trade.  9  Mass.  R.  85,  93,  Manly  v.  United  M.  and  F. 
Insurance  Company ;  policy  was  for  one  year,  to  commence 
December  7,  1810,  at  noon ;  the  vessel  sailed  the  day  be- 
fore (from  Barbadoes)  but  was  safe  the  7th,  ice*;  afterwards 
lost  within  the  year.  Held,  the  underwriters  were  Jiable  for 
the  loss. 

§  14.  Losses  by  the  perils  of  the  sea^  generally  mean  such 
accidents  as  proceed  from  mere  sea  dame^e ;  as  stress  of 
weather,  winds,  storms,  and  waves,  lightning,  rocks,  sands, 
&c.  ;  as  foundering  at  sea,  stranding,  &c«  U  has  been  held 
that  one  of  the  dangers  of  the  sea  is  pirates* 

§  15.  Insurance  ^^  ^5,000  in  specie  and  merchandize  out, 
and  merchandize  home  on  board  the  brig  Success^  at  and  from 
Boston  to  port  or  ports  in  the  islands  of  Sumatra  and  Java  for 
the  purpose  of  disposing  oftheoutward  and  procuring  a  return 
cargo,  and  at  and  from  thence  to  her  port  of  discharge  in  the 
United  States,  with  liberty  to  touch  at  the  usual  places  for 
refreshment,  on  the  outward  and  homeward  passages,  and  to 
trade  thereat.^'  At  Labouaga  in  Sumatra^  a  part  of  the  mer- 
chandize-was  sent  on  shore,  a  chest  of  opium ;  the  bargain 
failing  it  was  put  into  theship^s  boat  to  be  carried  onboard 
her,  and  when  on  the  water *was  violently  seized  by  the  peo- 
ple of  the  place  and  detained,  either  by  the  sovereign's  order 
or  by  assailing  thieves.  Held,  the  underwriters  were  liable. 
The  opium  was  not  in  fact  sold  so  as  to  change  the  property 
though  put  a  shore,  and  the  master  conducted  his  business 
according  to  the  usage  of  the  place;  the  opium  was  not  safely 
landed^  perhaps  ;  but  if  it  was  the  policy  as  much  protected 
the  opium  in  the  boat  as  in  the  ship,  when  it  became  neces- 
sary to  reship  in  the  course  of  the  voyage,  anc^the  boat  was 
to  be  considered  as  apart  of  the  ship. 

§  16.  Assumpsit  on  a  policy  dated  December  5,  1809, on 
92,000^'  on  the  brig  Joseph  from  Boston  to  Tonnit^en^^  against 
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the  usual  risks.    By  stress  of  weather  she  was  driven  into    Ch.  40^ 
the  Elbe,  and  proceeding  to  Ohuihstadt  was  seized  by  the    Jri.  21. 
Danish  government,  and  by  its  order  unloaded  ;  vessel  and  \^pv«^»/ 
cargo  were  afterwards  liberated ;  permission  being  refused  g.Mau.  R. 
for  her  to  pass  the  French  Battery  at  the  mouth  of  the  £/fre,  3o,  Shap  ey 
the  consignee  of  the  careo  agreed  to  receive  it  at  Gluchsladt  and  *•  Tappaa. 
paid  the  freight ;  the  ship  cleared  for  New  Orleans,  and  pro- 
.  ceeded  about  eight  leagues  down  the  Elbe,  but  forbidden  to 
pass  that  battery,  returned  to  Glucbstadt,  and  there  was  sold 
by  order  of  the  Danish  government  to  pay  the  seaman's  wages. 
After  said  attempt  to  leave  the  £/6e,  and  before  sold,  the  as- 
sured offered  to  abandon,  which  was  refased ;  held,  the  un- 
derwriters were  not  liable,  the  whole  purpose  of  the  voyage 
being  answered  by  such  a  delivery  and  receipt  of  the  canso ; 
so  no  loss  within  the  policy ;  the  insurance  was  only  to  Ton' 
nifigen  ;  and  Oluckstadt^  by  the  free  consent  of  the  master 
aad  consignee,  was  substituted  to  Tonnn^enp  the  cause  of 
which  was  nurs  fear  of  obstruction  at  the  French  battery, 
and  this  fear  could  not  iustify  an  abandonment ;  the  last 
attempt  to  pass  it,  was  above  a  month  after  the  cargo  was 
delivered ;  this  was  after  the  voyage  insured  was  ended  at 
Oluckstadt^  substituted  to  Tonningen  by  mutual  consent^  &c« 

^  17.  As  to  bloiMdes.     See  art.  7,  s.  17,  32,  33,  41  ;  art.  C.  S34.  a. 
11,  s.  29;  art.  12,  s.  25.    Where  the  insurance  is  against  ^^ 
all  risks,  blockaded  ports  excepted^  a  vessel  sailing  ignorantly  335,'Y^at<m 
for  one,  is  protected  by  her  policy ;  the  exception  is  not  of  «.  Fry. 
the  port^  but  of  the  risk  of  aqfture  for  breaking  the  blockade. 
2.  A  vessel  sailing  ignorantly  for  a  6/ocfcaderf  port,  is  not 
liable  to  capture  by  the  laws  of  nations. 

§  18.  Same  principle ;  a  neutral  cannot  be  deemed  tnde-  7  Johns.  R. 
Kcto,  or  to  have  violated  his  neutral  duty  by  attempting  to  ^g^*  yJ^J 
enter  a  blockaded  port,  until  he  has  notice,  actual  or  construe-  tedhuLcm. 
tive,  of  the  existence  of  the  blockade.  2.  The  accidental  and 
temporary  dispersion  of  a  blodeading  squadron  by  a  storm,  is 
not  a  suspension  of  the  blockade,  if  it  return  to  its  station  as 
soon  as  practicable.  A  vessel  and  cargo  wer^  insured  from 
Jfew  York  to  St.  Lucar ;  but  the  underwriters  took  r^  risk  of 
a  blockaded  port,  but  if  turned  away,  the  assured  to  be  at 
liberty  to  go  to  a  port  not  blockaded.  She  sailed  from  New 
York  November  23, 1807,  January  27, 1808,  when  St.  Lu- 
car was  blockaded,  she  was  captured  off  Cape  St.  Mary,  on  the 
coast  of  Portugal,  about  seventy  or  eighty  miles  from  the 
shore,  by  a  British  cruiser,  and  condemned  at  Gibraltar  as 
lawful  prize,  for  having  violated  the  blockade  of  Cadiz  and 
St.  LucarJ*^  January,  February,  and  March,  there  was  a 
blockading  squadron  off  Cadiz  of  about  thirty  vessels  that 
could  be  seen  off  St.  Lucar,  and  generally  understood  the 
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bhckaJU  included  St.  Luear.    Underwriters  not  liable,  for 
the  said  clause  extended  to  every  loss  that  happened  by  rea- 
son of  a  blockaded  port,  whether  such  blockade  was  strict! j  le- 
8  Johna.  R.    S^^  ^^  "^^«  ^'^  ^^^  master  know  of  the  blockade. 
^arr^  287.  §  19.  Fear  of  capture  on  account  of  a  blockade^  fyc.     A 

Corp^al.9.  vessel  was  insured  from  .Areto  York  to  Leghorn  \  sailed  No- 
IM.  Com.      vember  1,  1807  ;  January  9, 1808,  within  the  straits,     nd 
See  ch.  40.8.  about  sizty  or  seventy  leagues  from  Leghorn,  she  was  board- 
7. 1. 33.         ed  by  a  Britieh  cruiser,  the  commander  of  which  endorsed 
her  register,  warning  her  not  to  proceed  to  Leghorn^  nor  to 
any  port  of  Franu  or  5/Mitn»  Portugal^  Holland^  Dewnark^ 
Tuscany,  Jfaples^  Raguaa,  <^c.,  or  any  other  country  at  war 
with  Great  Britain,  or  from  which  the  British  flag  was  ex- 
cludedfUnder  pain  of  confiscation ;  such  ports  being  declared 
to  be  in  a  state  of  blockade  by  the  British  orders  of  council 
of  November  11,  1807,  and  the  vetsel  was  warned  not  to 
proceed  to  any  such  ports,  without  first  stopping  at  a  British 
port  She  put  into  Gibraltar,  where  the  captain  was  informed 
of  the  French  decrees  of  Milan  and  Spanish  decree  ofAran- 
guezj  and  was  refused  a  clearance  to  any  but  a  British  port ; 
he  fearing  capture  if  he  went  to  any  port  in  the  Mediterra^ 
neon,  cleared  for  Falmouth,  and  sailed  to  that  place  under 
British  convoy,  where  be  arrived  March  25, 1808.  The  as- 
3  E^  &  p"    ^"'^^  abandoned  for  a  total  loss.     Held  neither  the /ear  of 
3gg,         '    ai^turt  and  C4mdemnation,nor  the  circumstances  in  which  the 
vessel  was  placed  was  a  cause  foi*  abandoning  the  voyage ;  so 
the  underwriters  not  liable:  3d.  That  the  endorsement  on  the 
register  and  said  warning,  was  not  an  act  of  search  or  a  visit 
within  said  Jlftfan  ditkAAranguez  decrees :  9d.  Nor  within  the 
law  of  nations :  4th*  Nor  was  the  vessel  under  the  restraint 
of  princes  at  CHhraltar,  a  clearance  not  being  essential ;  and 
yohni.  R.    ^^^  threat  of  British  capture  did  not  amount  to  such  restraint. 
Also,  see  what  are  arrests  and  detainments  of  princes^  and  not 
illicit  or  prohibited  trade.     See  the  case  of  Mumford  v.  the 
Phoenix  Insurance  Company ;  and  after  an  abandonment 
properly  made,the  master  becomes  the  aeent  or  servant  of  the 
underwriters.    Sir.  W.  Scott  and  English  courts  admit  threr 
things  to  be  essential  to  blockades :  1st.  The  existence  of  an 
actual  blockade  by  a  competent  force  to  prevent  ingress  and 
egress  declared  by  legal  authority :  2d.  This  must  be  known 
to  the  party  accused  of  a  breach  of  it :    Some  act  of  rto- 
lation,  by  going  in  or  coming  out  with  a  cargo  laden  after 
the  commencement  of  the  blockade ;  explained  by  many 
cases.     Chitty's  Law  of  Nations  128  to  147,  cites  on  the  1st 
point,   1  Rob.  R.  146;   6  Rob.  R.  367;  1  Rob.  R.  80,  86, 
93;  4  Rob.  R.  66;    1  Acton's  R.  59,  64;  3  Rob.  R.  156, 
158,  159  ;  Marshall  6.  1.  c.  3,  s.  3.     On  the  2d  point,  6 
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Rob.  R.  367  ;  3  Rob.  R.  110,  114^  138,  191,  398  ;  1  Ac-     Ch.  40. 

ton's  R.  61,  63,  141,  161  ;  5  Rob.  R.  76  ;  1  Rob.  R.  333,    Art.  31. 

146,  93,  153,  156  ;  6  Rob.  R.  364 ;  1  Rob.  R.  83 ;  6  Rob. 

R.  65  ;  3  Rob.  R.  334.    On  the  3d  point,  6  Rob.  R.  30, 

183,  304,  364,  376,  387,  440  ;    1   Rob.  R.  86,  93,  80,  150, 

1 73 ;  3  Rob.  R.  134  ;  5  Rob.  R.  37, 366  2  1  Edwards,  33,  39, 

203, 352  ;  3  Rob.  R.  147,  1 73,  397 ;  4  Rob.  R.  65, 93  ;  Ac- 

ton's  R.  35,  59,  61.     As  numerous  as  these  cases  cited  are, 

in  almost  every  one  of  them  some  new  distinction  is  made. 

Case  on  a  policy,  on  all  kinds  of  lawful  goods,  on  a  voyage  s  Cranch 
from  TeneriflFe  to  Surabaya,  and  at  and  from  thence  ta  Phi-  50, 66,  Mo 
ladelphia,  warranted  American  property.    The  policy  was  C«^  *-.**• 
against  unlawful  arrests^  restraints  and  aetawmunts  of  feings,  i^^  q^^ 
fee. ;  vessel  seized  twice,  and  turned  away  after  sotne  days'  A.  D.  isil^ 
detention  for  attempts  to  break  the  blockade  of  the  island  of  ^e  3CaiiieB» 
Java  ;  declaration  alleged  an  unlawful  ^zxxv^^  restraint,  and 
detention  by  a  British  frigate,  and  thereby  a  total  loss.  Held, 
1.  The  word  unlawful  extended  as  well  to  restraints  and 
detentions  as  to  arrests :  3.  The  restraint  was  legal,  as  the  2  Manle  A, 
blockade  was  legal,  and  the  master  attempted  to  enter,  &c.,  ^^  ^*  '^» 
after  once  turned  away.    Judgment  for  the  underwriters. 
A  policy  on  goods  loaaed  at  the  port  of  A  does  not  protect 
goods  previously  loaded,  though  actually  6n  board. 

§  30.   Underwriters  liable  for  repairs^  but  not  for  a  bottomry  3  Johns.  E. 
bond^  ^c.    A  vessel  insured  from  New  York  to  Bordeaux^  352,  Read 
and  consigned  with  a  part  of  her  cargo,  belonging  to  the  ^  ^*  ^^^^ 

owner  to  A  at  B.  and  on  A  the  owner  had  drawn  bills  to  the  Compsuiy 

full  amount  of  the  goods  and  freight.     The  master  applied  and  7  Johns. 
to  A  for  money  to  make  necessary  repairs  to  enable  her  to  ^'  ^^h^  ^i 
return  to  New  York.    A  advanced  the  money,  and  took  a  ^^Marine 
bottomry  bond  for  the  amount  with  marine  interest.     Held,  ina.  Com. 
as  above ;  liable  only  for  a  total  loss  and  expenses  df  la- 
bour to  recover  the  vessel,  &c.  prior  to  a  composition  with 
the  captors,  and  not  to  marine  interest,  &c.  secured  by  a  6o^ 
tomry  bond  given  on  buying  in  the  vessel,  the  underwriters 
having  refused  to  accept  the  ship  and  to  affirm  the  master^s 
purchase ;  nor  to  any  charges  or  losses  consequent  on  the 
purchase ;  and  after  a  legal  abandonment,  the  assured  are 
not  bound  by  the  acts  of  the  master,  and  his  acts  are  those 
of  the  underwriters.    The  rule  the  assured  may  recover  in 
the  first  instance  the  whole  of  the  underwriters,  does  not 
hold  where  the  ship,  freight,  and  cargo  belong  to  the  same 
person  and  the  freight  and  cargo  are  not  insured. 

§  31.  Goods  on  deck  are  not  protected  by  a  policy  on  goods  3  Johns.  Ca. 
and  cargo,  unless  expressly  mentioned,  and  if  so  m  the  poli-  178,  Lenox 
cy,  yet  if  thrown  overboard  to  lighten  the  ship  in  a  storm,  J^^^Ya.*®^ 
and  for  the  preservation  of  the  ship  and  cargo,  &c.  they  are 
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not  brought  into  a  general  average ;  but  the  slup^s  boat,  ma- 
king part  of  the  s^me  jettison,  is  held  to  a  general  average, 
as  being  a  part  of  the  ship.  A  ship  driven  on  an  enemy's 
coast,  by  the  wind  and  there  captured,  is  lost  bv  capture, 
not  the  perils  of  the  sea.  5  Bos.  &  P«  336.  A  leak  occa< 
sioned  by  rats,  is  by  perils  of  the  sea.  1  Bin.  592 ;  but  not 
if  by  worms,  1  Esp.  K.  445 ;  2  Mass.  R.  420. 

§  22.  Total  loss.  Many  cases  of  total  losses  have  been 
already  considered  under  the  preceding  heads,  as  abandon- 
ment, average,  &;c.,  but  as  the  cases  are  extremely  nume- 
rous iA  whicn  the  questions  have  been  and  may  be,  if  a  to- 
tal loss  or  not,  it  may  be  useful  to  add  sundry  more  cases, 
English  and  American^'  in  which  total  losses  have  been  al- 
lowed or  not. 

It  is  a  total  lo$8  if  the  salvage  do  not  amount  to  the  freight, 
see  Pond  v.  ^tVig ;  total  loss  if  the  ship  or  vovage  be  lost,  but 
not  if  the  ship  arrive  safe,  though  not  worth  repairing. 

But  where  the  ship  insured  arrived  in  port  a  mere  wreck, 
and  in  a  few  days  sunk,  and  in  the  mean  time  was  preserved 
from  sinking  by  being  lashed  to  a  hulk,  it  was  a  total  losSf 
though  her  cargo  was  saved  and  brought  to  a  profitable 
market*  What  not  a  total  loss,  13  Mass.  R.  108  ^  111, 
Hemmenway  v.  Eaton. 

§  23.  J^oi  a  total  lost  if  the  deetined  port  be  shut  against  the 
«%y.  As  where  pilchards  were  insured  in  a  British  ship 
from  a  port  in  England  to  Nobles,  to  sail  with  convoy,  and 
with  the  usual  memorandum,  corn,  fish,  salt,  fruit,  flour,  and 
seed,  were  warranted  free  from  average,  unless  general^  or 
the  ship  should  be  stranded.  On  the  passage  correct  infor- 
mation was  received  that  all  the  ports  of  Naples  were  shut 
against  British  ships ;  thereupon  the  commander  of  the  con- 
voy ordered  the  ship  to  Minorca  where  the  pilchards  were 
sold  by  orders  of  the  vice*admiralty  court,  for  a  yery  small 
sum.  Held,  I.  the  assured  could  not  abandon  for  a  total  loss  ; 
2.  the  assured  could  not  declare  in  this  case,  as  for  a  loss 
within  the  policy,  there  was  no  general  average,  stranding^,  or 
totdl  lossf  as  in  the  next  case.  But  where  there  was  a  policy 
on  fruit  from  Cadiz  to  London,  with  such  memorandvm  ;  in 
the  voyage  the  fruit  was  spoilt  and  rotten,  and  the  ship  was 
driven  into  an  intermediate  port  so  much  damaged  she 
could  not  proceed.  And  the  government  there  forbid  the 
fruit  to  be  landed,  and  the  ship  was  there  sold,  and  the  fruit 
hove  overboard  necessarily ;  neld  this  was  a  total  loss.  For, 
said  the  court,  the  underwriters  engage  ^^  that  all  the  com- 
modities shall  arrive  safe  at  the  port  of  destination,'^  but  that 
he  will  not  be  liable  (or  partial  losses  on  perishable  articles, 
as  corn,  fish,  fruit,  &c.  because  liable  to  be  deteriorated 
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many  ways,  ^  but  if  the  commodity  be  toally  lost  to  the  as-    Ch.  40. 
sured,  he  undertakes  to  pay  ;^  here  was  a  total  loss  bytem-    Art.  21. 
pestuous  weather  and  sea  water  shipped  in  the  voyage,  ^'as  \^^s/^^ 
much  as  if  the.  waves  had  carried  the  cargo  overboard  ;^' 
and  see  Burnet  y*  Dmsington  and  Thompson  w.Rowcroft: 
and  Atty  9.  Lindo;  all  the  memorandum  articles  being /itae^, 
is  all  of  one  sort ;  no  partial  loss.  '  7  Cranch.  415. 

Smith  V.  Universal  Insurance  Company  of  New  York ;  the 
defendant  insured  the  plaintifiPs  vessel  and  cargo  to  cer- 
tain Mexican  ports ;  but  not  to  be  liable  for  illicit  trade  ;  she 
arrived  off  the  coast  of  Mexico  with  cargo  prohibited  by 
the  Royalists,  but  admissible  by  the  Independants,  then  en- 
gaged in  a  civil  war;  after  some  time  she  left  those  coasts  to 
avoid  capture  by  the  Royalists,  and  then  returned  to  them 
and  found  the. port,  where  it  was  intended  to  deliver  the  car- 
go to  the  Independents,  in  the  possession  of  the  Royalists,  and 
she  returned  with  her  outward  cargo  to  New  York ;  and  the 
plaintiff  offered  an  abandonment  as  for  a  technical  total  loss ; 
not  accepted  ;  plaintiff  in  his  declaration  laid  the  loss  to  be 
by  restraint  of  princes.  Held  there  was  no  such  loss  or  re- 
straint; that  there  was  only  fear  of  such  restraint,  and  in 
fact  illicit  trade  was  the  efficient  cause  of  breaking  up  the 
voyage,  and  if  there  was  a  loss  of  voyage  in  the  vessePs  first 
being  driven  from  th^  coasts  of  Mexico,  that  loss  was  at  an 
end  by  her  recovering  her  voyage  when  she  returned  to 
them,  and  found  her  port  in  possession  of  the  royalists,  and 
the  vessel  excluded  by  the  Spanish  laws  against  illicit  trade, 
all  which  was  long  before  the  offer  to  abandon,  and  her  said 
exclusion  was  exactly  like  that  in  Hadkinson  v.  ll^obinson, 
above;  and  the  underwriters  did  not  insure  the  voyage  should  g  Craach, 
be  performed  without  delay.  357,  Marine 

§  24.  Total  or  a  partial  los$^  technically  considered,  ^ris*  m^'jP^'J^* 
ing  from  capture  and  reeapturtf  depends  on  the  particular  g  cLinesT 

circumstances  of  the  case  ;  and  4  Cranch.  303,  the  technic-  274 

al  total  loss   arising  from  capture,  ceases  with  the  final  de-  j  .|^^^  ^*- 
cree  of  restitution,  though  the  decree  may  not  have  been       •  ^^' 
executed  at  the  time  of  the  offer  to  abandon ;  48  per  cent, 
loss,  not  a  total  loss ;  1  D.  &  E.  187.  1  Job     R. 

§  25.  Held  a  total  loss,  where  a  vessel  and  cargo  were  433^  4^. 
captured,  and  the  owner  of  the  goods  abandoned  them  to  the  Mnmford  r. 
underwriters,  also  to  the  underwriters,  his  interest  on  the  3^'?*'   o. 
profits,  and  he  recovered  for  a  total  loss  of  his  profits  against  ua^y!*    * 
the  insurers  of  them,  though  there  had  been  a  previous  ahan-  Haiiet, 
donment  of  the  goods  to  the  underwriters  on  the  cargo,  who  *•  ^^'  ^3.— 
received  them  aftertheirrelease  by  thecaptors,and  sold  them  Le^^^' 
to  ^profit,    1  Johns.  Cas.  293 :  not  a  total  loss  where  the  re-  316. 
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Ch.  40.    pairs  of  the  ship  do  not  amount  to  half  the  value  :  partial 
Art.  21.     loss  as  to  time.     Ch.  40  a*  7.  s.  45. 

-,_^-.-^-       §  26.  Total  loss  when  not  worth  repairing  ^e»  This  was  in- 
3  Johns.  Ca.  surancc  on  a  vessel  from   New  York  to  Curracoa  ;  heavy 
34,  stafife  k,   gales  in  the  voyage  caused  her  to  spring  aleak,  and  have 
ai.  v^United  her  mainmast  cut  away ;  with  much  difficulty  she  arrived 
-^  /ohDs.     oECurracoa^  but  could  not  be  repaired  for  want  Qimaterials 
R.  219»  31^.   there ;  and  if  repaired^  not  worth  the  expense.  Judgment 
for  the  assured  for  a  total  loss ;  total  above  half  of  the  floor 
specifically  insured  lost  and  damagedi  though  the  rest  was 
carried  tothe  port  of  destination.  Morrisdz;al*v.  Col.  Ins.  Co. 
3  Johns.  Ca.      §  ^^'  Total  loss   by  illegal  condemnation*     Insurance  on  a 
130,  Kern      cargo  from  Surrinam  to  Jyew  York ;  the  vessel  was  captured 
bie^ai.  y.    by  the  British  and  condemned  with  the  cargo  in  Barhadoes^ 
e?^&^*°^'    as  good  prize,  on  the  ground  of  a  circuitous  trade  between 
Surri^wm  and  Amsterdam.    Held,  as  the  admiralty  decision 
was  not  conclusive,  there  was  no  sufficient  evidence  to  war- 
rant the  condemnation ;  so  the  assured  was  entitled  to  re- 
cover for  a  total  loss.     2.  Even  if  a  neutral  cannot  lawfully 
carry  on  trade  between  the  mother  country  of  a  belligerent 
and  her  colonies,  not  allowed  to  such  neutral  in  a  time  of 
peace,  yet  the  forfeiture   can  attach  only  during  such  illegal 
iradt^  which  cannot  vitiate  a  suhstqaemi  lawful  voyage. 
7  Johns.  R.        §  ^^*  Items  in  a  total  loss :  1.  the  captain's  expenses  in  his 
'  57, 63, '        endeavours  to  get  his  sh^  released,  (detained  by  a  foreign 
Watson  V.     power,)  and  restored  :  2.  the  assured  may  recover  above  the 
Co'and*343,  *"™  insured,  for  the  expenses  of  labour  and  travel  for  the 
and  412.—  '  defence  and  recovery  of  the  property  insured  : — but  3.  not 
1  Johns.  R.    for  any  expense  specifically  and  exclusively  for  the  benefit 
iiBon"3B2^  of  thecargo,  against  the  underwriter  on  the  ship:  nor  4.  any 
12^^hnB.  r]  8um  per  diem  agreed  on  by  the  owner  to  be  allowed  the  cap- 
JU28,  Le         tain  •while  in  port :  5.  expenses  incurred  for  the  recovery  of 
V^^t^  i^'  ^'  ^^^  '^^P*  ^^^  assured  may  recover  against  the  underwriter 
Co!— JohSs.   lker^<"^^  though  the  freight  and  cargo  be  thereby  incidental- 
U.  393.      *   ly  benefitted,  and  ought  to  contribute  in  proportion ;  leaving 
the  underwriter  on  the  «hip  to  recover  if  he  can- of  the  own- 
ers or  insurers  of  the  freight  and  cargo  for  their  contributa- 
ry  shares :  6.  The  prime  cost  of  goods  and  charges,  the  best 
rule  in  ascertaining  a  total  loss  on  an  open  policy,  or  the 
value  of  the  goods  at  the  commencement  of  the  risk,  when 
not  bought  for  exportation. 

§  29.  A  policy  on  goods  in  the  common  printed  form  from 
London  to  Harwich  by  land  carriage^  and  thence  by  water 
to  Gottenburgh,  beginning  the  adventure  on  the  goods  at 
London,  recovers  a  loss  of  them  by  the  fraud  and  negli- 
gence of  the  servants  and  persons  employed  by  the  carriers. 
2.  Maule  and  Sel.  R.  172—174. 
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§  30.  Not  a  total  loss,  if  the  crew  seize  and  plunder  the  Ch.  40. 
ship  and  carry  her  out  of  her  way  and  desert  her,  if  after-  Art.  21, 
wards  retaken  by  another  ship  and  brought  into  an  English 
port  with  a  small  part  of  her  cargo,  (not  her  destined  port,) 
with  considerable  injury  to  the  snip ;  held,  not  a  total  loss, 
so  as  to  entitle  the  assured  to  abandon,  after  notice  ot  re- 
capture—decided on,  Anderson  v.  Wallis,  Everth  v.  Smith, 
Pole  V.  Fitzgerald,  all  cited  in  this  work ;  3  Maule  and  Sel. 
R.  290 — 293,  Falkner  v.  Ritchie. 

§  31.  If  perishable  articles  enumerated  in  the  memoran- 
dum remain  in  specie,  the  loss  is  not  total,  however  great 
the  damage,  Caines'  R.  396  ;  but  any  damage  arising  to 
them  by  jettison^  is  a  subject  of  general  contribution  ;  the 
general  rule  is,  the  assured  may  recover  for  all  the  damage 
occasioned  by  the  accidents  insured  against.  1  Caines'  R. 
276,  29«. 

§  32.  When  a  vessel  is  so  damaged  that  she  cannot  be 
repaired  for  half  her  value,  it  is  a  total  loss  ;  1  Caines^  R. 
292,  Abbot  v.  Broome ;  and  if  by  peril  insured  against,  she 
be  unable  to  proceed  with  her  original  cargo,  the  voyage  is 
lost,  and  the  assured  qay  abandon,  though  she  be  fit  to 
proceed  with  a  part  of  it,  or  one  more  buoyant. 

§  33.  If  the  articles  enumerated  in  the  memorandum^  as 
com,  &:c.  physically  exist,  the  loss  is  not  total,  though  to- 
tally rotten  ;  3  Caines'  R.  108,  Neilson's  case  ;  wherever 
the  assured  rests  on  a  loss  of  voyage,  he  must  show  it  clearly, 
and  a  survey  is  evincive  of  good  faith. 

§  34.  Casts^  S^c.  By  the  general  permission  in  the  policy 
to  labour,  &:c.  the  underwriter  became  liable  to  an  average 
of  the  expense  incurred  in  attempting  to  recover  the  cap- 
tored  property.  1  Caines'  R.  444,  Bowne  v.  Hallett ;  and 
1  Caines'  R.  276. 

§  35.  As  to  the  time  of  the  loss.  A  ship  is  missing ;  she 
is  presumed  lost  in  the  voyage  insured  in  the  usual  period 
of  it,  and  on  this  ground  the  jury  must  proceed :  and  if 
there  be  two  storms  proved  in  the  trial  on  the  policy,  for  a 
limited  time,  and  one  within  it  and  the  other  not,  it  is  for 
the  iury  to  decide  in  which  lost.  1  Caines'  R.  525,  Bowne 
&  al.  v.  Neilson  &  al. 

§  36.  Lo8»  of  papers  :  As  if  the  commander  of  a  convoy 
make  a  friendly  capture  of  one  of  his  convoy,  and  takes 
away  her  papers,  and  afterwards  this  vessel  is  captured  by 
an  enemy,  the  underwriter  is  liable.  1  Caines'  R.  592, 
Gouverneur  v.  United  Ins.  Co. 

§  37.  Policy  on  a  chariot  free  of  average,  but  on  deck, 
but  jettisont  were  perils  insured  against  i  if  the  box  of  the 
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Ch.  40*    chariot  be  thrown  overboard  in  a  storm,  it  is  a  total  loss. 
ArU  22.    2  Gaines'  Cases  in  E.  324,  Judab  v.  Randal. 

§  38.  More  than  a  total  lots  rtcfntrtd :  As  where  a  vessel 
in  her  voyage  puts  into  a  port  or  necessity,  and  is  repaired, 
and  proceeds  on  her  voyage  and  is  totally  lost,  the  assured 
recovers  the  partial  loss  arising  from  the  repairs,  and  gene- 
ral average  consequent  thereon«  in  addition  to.the  total  loss ; 
10  Johns.  R.  487,  490,  Saltus  ii  ai.  v.  Com.  Ins.  Co.  ;  the 
survey  as  to  seaworthiness  is  tx  parU^  and  not  evidence  in 
chief  on  the  plaintiff's  part,  unless  called  for  by  the  defen- 
dant ;  as  soon  as  the  repairs  were  made,  a  right  of  action 
accrued,  &c. 
Park,  340,         Art.  22.  Seaworthy :   ^  1.  U  the  ship  be  not  so,  the  poli- 
Seaworthi-     ^j  jg  y^jj^     Every  ship  insured,  must  at  the  time  of  the  in- 
^ays  impii-   surance  be  able  to  periorin  the  voyage,  unless  some  exter- 
ed,  iCaines^  nal  accident  should  happen  to  her,  and  if  she  have  a  latent 
R.  317.  defect  wholly  unknown  to  the  parties,  that  will  vacate  the 

policy,  and  the  insurers  are  discharged. 
2Jofani.  Ca.  §  2.  There  is  in  the  contract  of  insurance  a  tacit  or  im- 
▼?United *^''  plied  agreement,  that  every  thing  shall  be  in  that  state  and 
Ins  Com.  >  condition  in  which  it  ou^ht  to  be ;  and  thei:efore  it  is  not 
Doug^i.  708,  sufficient  for  the  assured  to  say,  that  he  did  not  know  that 
E^iin  V.  Par-  jjjg  gj^-  ^^^  ^^^  seaworthy,  or  that  she  was  surveyed  and 
5  Burr,  2802.  pronounced  seaworthy. 

—Park,  250,  §  3.  Lord  Mansfield  said,  by  an  implied  warranty  every 
^^*  ship  insured,  must  be  tight,  staunch,  and  strong ;  but  it  is 

sufficient  if  she  be  so  at  the  time  of  her  sailing ;  she  may 
cease  to  be  so  in  twenty-four  hours  after  her  departure,  and 
yet  the  underwriter  may  continue  liable ;  the  only  material 
iraines,246.  case  on  this  subject  (says  I'ark)  in  the  law  of  England,  b 
620,  M^i!<  h  jjjat  of  the  Mills  Frigate,  A  ship  is  presumed  to  be  sea- 
buck  in\tc  worthy  when  she  sails,  but  the  instant  found  defective,  is 
Exchequer,    intended  from  age. 

—  Park,  ^  4,  7|)i8  ^^s  assumpsit  on  a  policy  from  the  Leeward  Islands 

j^MarlihaU  ^^  London.  And  the  defendant  paid  the  premium  into  court ; 
36a,  373,  '  the  real  question  was,  if  the  ship  was  seaworthy^  on  a  demur- 
the  master  rer  to  the  evidence  ;  the  ship  was  a  French  built  ship,  and 
h^^<\  not  a  l^iown  to  be  so  to  the  defendant  when  he  underwrote  ;  the 
■officieut  timbers  of  French  ships  are  usually  fastened  with  iron  bolts 
crew  for  a  and  spikes,  liable  to  grow  rusty,  and  when  so,  the  timbers 
▼«"®^  ^^^  of^^c"  become  loose  at  once  ;  and  the  ship  is  capable  of  bear- 
on  a  voy^e  ine;  ^he  sea,  without  any  perceptible  symptoms  of  decay, 
from  New  This  ship  was  purchased  by  the  plaintiffs  in  1 757,  and  since 
York  to  N.  employed  by  them  in  the  West  India  trade  ;  February  1764, 
rCalnea' R.  ^'^^  sailed  on  a  voyage  to  the  Leeward  Islands  and  back  to 
32.  *  London.    Before  she  sailed  from  London^  the  plaintiffs  or- 
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dered  the  captain  to  have  her  well  repaired,  and  the  ship-  Ch«  40« 
carpenter  made  all  the  repairs  he  was  ordered  to  make ;  Art.  22. 
about  J30  for  sheathing,  &€•  and  ;f 70  other  repairs  on  her 
upper  works ;  nothing  more  appeared  to  him  or  to  the  cap- 
tain to  be  necessary  to  make  her  fit  for  the  voyage.  But 
her  iron  bolts  and  spikes  were  not  examined ;  the  first  un- 
derwriter on  this  policy,  and  a  very  great  underwriter  the 
voyage  before,  had  her  surveyed,  and  found  she  was  in  good 
order,  for  any  thing  that  appeared ;  but  the  bolts  and  spikes 
were  not  examined.  In  the  outward  voyage  she  had  much 
bad  weather,  was  verv  leaky,  and  obliged  to  bear  away  for 
Jfeois  ;  and  arrived  there  April  1,  17S4,  and  then  went  to 
St.  Christopher's ;  there  delivered  her  outward  cargo,  and 
bad  such  repairs  as  were  deemed  necessary,  and  to  all  ap- 
pearance such  as  put  her  in  a  proper  condition  for  her  voy- 
age home ;  but  her  bolts  and  spikes  were  nbt  examinM. 
About  the  etidof  April  1764,  she  sailed  for  Jfen9  ;  then  the 
planters  finding  she  had  been  leakv  on  her  outward  passage^ 
were  not  willing  to  put  sugar  on  board  her,  and  proposed 
she  should  be  surveyed  by  all  the  captains  there ;  they. 
May  8,  1764,  examined  her,  except  her  bolts  and  spikes^ 
and  reported,  when  caulked,  would  be  in  order^  ^^  fully  suf- 
ficient to  carry  a  cargo  of  sugars  to  London.^  She  was 
caulked  according  to  their  report,  and  received  about  370 
hogsheads  of  sugar  on  cargo.  While  loading,  about  two 
months  continued  light,  &;c,  and  appeared  to  be  in  a  good 
condition.  She  sailed  from  Nevis  July  26»  1 764 ;  about  twenty 
hours  after  she  sailed,  ^^  without  bny  bad  weather,  or  extra* 
ordinary  tioeU  of  the  sta^  she  sprung  a  leak^  and  the  captain 
was  obliged  to  bear  away  for  St.  Christopher*Sy  where  he  ar* 
rived  July  28,  unloaded,  and  found  she  had  started  a  plank, 
had  a  legal  survey,  and  she  was  reported  to  be  unfit  to  pro- 
ceed in  the  voyage,  without  being  thoroughly  repaired ;  and 
the  expense  of  these  repairs  was  found  to  be  more  than  the 
ship  and  freight ;  therefore,  she  was  condemned ;  the  bolts 
and  spikes  were  found  to  be  rusty  and  decayed,  and  caused 
the  planic  to  start,  &c, ;  going  out  she  was  much  loosened 
near  Madeira,  by  a  heavy  gale  of  mnd  and  a  heavy  sea,  and 
leaked  so,  especially  in  her  upper  works,  that  the  captain  put 
away  for  Nevis,  The  owners  received  information  in  a  letter 
from  the  captain  of  this,  and  shewed  it  to  George  Hayley 
the  first  underwriter,  who  said,  notwithstanding  the  damage, 
which  the  captain's  letter  imported,  she  would  come  home 
safe  enough,  but  might  damage  her  sugars ;  this  letter  was 
also  shewn  to  the  defendant  and  the  other  underwriters. 

Judgment  was  given  for  the  underwriters  in  error  in  the 
Exchequer  Chamber.  No  reasons  were  given,  and  there  was 
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Ch.  40.  no  fraud  or  ctmcealTnmt^  as  appears  by  the  facts  stated ;  the' 
jlrU  33.  case  seems  to  have  been  decided  solely  on  the  principle  of 
seawarthintas,  and  on  the  ground,  that,  however  innocent  the 
assured  nnight  be,  yet  if  the  ship  was  not  seaworthy  at  Uu 
time  of  insuringf  (about  the  twentieth  of  June  in  this  year,) 
there  was  no  contract  at  all  between  the  parties,  ^'  because 
the  very  foundation  of  the  contract,  the  ship,  was  in  the 
same  condition  as  if  it  did  not  exist*'' 
^•?*Sg  ^  ^  ^*  Marshall  lays  it  down  as  a  settled  principle  "  that 
don!valin '*  no  loss  occasioned  by  the  inttmal  defect  of  the  ship  insured, 
Fothier,  *  shall  fall  on  the  insurer,  and  therefore  if  the  ship  be  found 
&ieri|>:oii,  incapable  of  performing  the  voyage  insured,  and  her  inability 
d^uace?''  do  not  proceed  from  any  accident  or  misfortune,  or  from  the 
violence  of  the  winds  and  waves,  but  from  latent  defects^  exist- 
ing before  the  voyage  commenced,  the  insurer  is  discharged.'' 
Whan  a  fhip  There  is  "  an  implied  warranty  that  the  ship  shall  be  aea- 
St  to'pro-''"*'  ^"x^^y  when  the  rbk  commences,  that  it,  tight,  ftouncft,  ami 
ceed  it  ii  to  '^''^fig,  properly  manned^ provided  with  all  necessary  stores^  and 
be  presumed  in  all  respects  fit  for  the  intended  voyage."  p.  365.  As  to 
Maworth  ^**  inability  of  the  ship  "  all  writers  agree  that  the  presump- 
except  MMne  '^  ^^^'^  ^^  ^^^^  ^^'^*  proceeded  from  the  a^e  and  rottenness 
adequate  of  the  ship  or  other  defects  in  her,  unless  it  be  made  to  op- 
caaae  h%  p^^  to  have  been  occasioned  by  sea  damage,  or  some  un- 
eaiioD  the^'  foreseen  accident.  To  this  point  of  presumption  foreign  wri- 
defect ;  if  ters  Only  are  cited ;  no  English  decisions  appear  on  the  sub- 
■bown,  then  jcct.  On  true  ground,  there  is  no  presumption  in  the  case,  for 
mlbmidi  ii  ^^  against.  It  must  ever  be  a  question  on  the  evidence,  if 
on  the  insu-  the  inability  arise  from  latent  defects^  or  from  some  extraor- 
rera,  to  dinary  accident.  If  from  a  latent  cause^  the  policy  is  void, 
prove  her^  though  the  ship-builders  and  surveyors  all  deem  her  fit  for 
mweawor-     ^j^^  voyage ;  and  even  though  surveyed  by  the  underwriters, 

1  Cainea'  R.  as  where  this  was  done,  and  the  ship,  in  going  from  the 
^^ZT  -y^j  TTiames  to  Portsmouth^  was  very  leaky,  with  bad  weather^  and 
Lee  V,  there  "  some  of  her  timbers  near  her  keel  were"  found  to  be 
Beach,         ^  Very  bad,"  so  much  so,  that  she  was  condemned  as  insuffi- 

2  Mars.  368.  cient  to  proceed.    Lord  Mansfield  said,  *^  the  ship  had  died  a 

natural  death,  and  had  received  her  death  blow  before  the 

risk  commenced ;  and,  however  innocent  the  plaintiff*  might 

be,  and  however  cautiously  he  had  acted,  the  underwriter 

was  equally  innocent,  and  the  implied  warranty  must  and 

ought  to  have  its  efiect."    Judgment  for  the  underwriter. 

A.  D.  1765,       ^nd  if  the  assured  be  unacqnainted  with  the  state  of  the 

Cowley'       ^'^'P'  '^  makes  no  difierence ;  and  if  not  seaworthy^  the  poli- 

2  Man.  969.   cy  is  vpid,  though  the  assured  and  captain  both  think  the 

ship  seaworthy^  and  though  the  insurers  know  the  state  she 

is  in  as  well  as  the  owners.     Hence,  though  a  ship  has  been 

long  absent  in  the  remotest  parts  of  the  world,  if  insurance 
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be  made  on  ber  homeward  passage,  the  warranty  that  she     Ch.  40. 
was  seaworthy  at  the  time  of  her  departure  is  as  strongly  im-.   Art.  22. 
plied  in  the  contract  as  if  she  haa  sailed  from  an  English  s^^v^^ 
port ;"  for  if  the  owner  be  not  with  the  ship  abroad,  the  mas* 
ter,  or  some  agent  is,  in  presumption  of  law.    Cites  the  above 
case  of  the  Mills  Frigate,  and  says,  the  policy  was  void,  be- 
cause the  ship  was  not  seaworthy  when  she  sailed  from  Jievis^ 
though  the  assured  was  innocent ;  though  the  insurer,  when 
he  subscribed  the  policy,  knew  as  much  of  the  state  of  the 
ship  as  the  assurea  did ;  and .  3.  though  no  blame  was  im- 
putable to  the  captain,  or  any  other  agent  of  the  assured. 

If  a  ship,  in  '^  a  day  or  two  after  her  departure,  become 
leaky  and  founder  at  sea,  or  be  oblfged  to  put  back,  without 
any  visible  or  adequate  cause  to  produce  such  an  effect,  the 
natural  presumption  is,  that  she  was  not  seaworthy  when  she 
sailed,''  and  it  will  then  be  incumbent  on  the  assured  to  shew 
the  state  she  was  in  at  the  tiim.  The  underwriters  engaged 
for  the  ability  of  the  vessel  to  perform  the  voyage,  and  not 
that  she  shall  perform  it  in  all  events.  4  Cranch  370,  Akx' 
ander  v.  Bcdtimore  Insurance  Company.  The  less  of  the  voy- 
age as  to  the  cargo  is  not  a  loss  of  it  as  to  the  ship. 

§  7*  Also,  to  be  seaworthy,  the  ship  must  be  properly  ^  Marshall, 
manned  and  provided,  and  have  pilots  where  proper ;  and  ^'  r^i^ 
thus  far  the  implied  wanranty  extends,  for  the  implied  un-  lai j  Law  v! 
dertaking  on  the  part  of  the  assured  that  his  ship  is  fit  for  HoUingi- 
the  voyage,  as  well  extends  lo  these  things,  as  to  the  sound-  ^^is^c 
ness  of  the  ship.  1S4. 

§  8.  From  a  view  of  all  the  English  cases  it  appears,  i  Bin.  592, 
K  the  ship  must  be  seaworthy  in  all  events  when  she  sails  3^'^  jg. 
from  her  port ;  •  2.  the  port  in  which  her  condition  is  to  be  ex-  iys[^ 
amined  is  her  last  port  at  or  before  the  making  of  the  insurance  ;  The  sunre  j 
on  the  one  hand,  to  avoid  the  policy,  the  internal  defects  must  ^^  •▼»- 
exist  when  the  policy  is  madcy  for  the  ideas  of  the  contracting  rdiaSSwsk 
parties  relate  to  the  then  state  of  the  ship^  if  in  port,  when  she  to  the  yes- 
can  be  examined  and  repairecl ;  or  if,  at  the  time  of  her  be-  s«l^«  sailing, 
ing  insured,  she  has  sailed,  then  to  the  condition  she  was  in  ^J^'q^*  ^^^ 
in  her  port  she  last  departed  from ;  both  parties,  when  they  seaworthy, 
contract,  view  her  as  having  been  examined  and  put  in  pro- 
per order  for  her  voyage,  on  her  last  sailing  from  a  port. 
After  two  verdicts  for  the  plaintiff,  as  to  seaworthiness,  the 
court  refused  a  new  trial.     2  Johns.  R.  467. 

§  9.  Lowell,  administrator  ofThomas  Russell's  estate,  got  3  Mats.  R. 
^30,1 50  insured  by  sundry  underwriters,  whose  policy  bro-  ^^  Taylor 
ker  was  Taylor,  on  the  ship,  cargo,  and  freight  of  the  Thru  adi?^*  ' 
Sisters^  at  and  from  Calcutta  to  a  port  of  discharge  in  the  United 
States.     Then  the  ship  was  at  Calcutta,  but  in  fact  not  sea- 
worthy.   She  sailed,  leaked,  and  put  back^  and  was  repaired ; 
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Ch.  40.    sailed  and  arrived*    The  court  held,  the  wb^le  premium 
jlrU  33. .  was  to  be  paid  for  the  risk  commenced  at  Culcaita  in  port, 
.,^^^,^^^_^    agreed  to  be  one  per  cent,,  and  there  could  be  no  appor- 
tionment.    That  the  doctrine  of  not  aaworihy  applies  only 
when  a  vessel  is  at  sea^  and  the  insurers  were  liable  after 
she  returned  to  Calcutta,  and  on  her  passage  to  the  United 
States.     If  this  case  be  law  in  the  full  extent  of  the  doctrine 
laid  down  in  it,  there  can  hardly  ever  be  a  return  premium, 
because  the  ship  is  not  seaworthy  ;  for  almost  every  policy 
18  at  the  port  and  from  it  $  and  if  it  attaches  when  at^  though 
the  vessel  be  not  seaworthy,  and  of  course  the  risk  com* 
mences,  in  almost  every  case  it  commences,  and  so  no  re* 
turn  premium.    This  idea,  that  a  policy  attaches  in  port  on 
a  vessel  not  ieaworthj/^  is  new. 
3  Mass,  R.        §  10.  In  this  case  it  was  held,  that  the  owner  of  a  ship 
»^  w^odT*"*  carrying  goods  on  freight  ioa  circuitous  voyage,  is  bound  to 
^*     ^    *      put  her  into  a  state  of  repair  iaevery  port  in  whk:h  she  may 
oe,  and  must  answer  to  the  freighter  any  damages  arising  to 
his  goods  for  want  of  such  repairs ;  and  this,  whether  the 
ship^s  defects  be  known  or  not  to  the  owner*    He  is  bound 
to  know  the  state  of  his  ship,  and  keep  her  in  repair  and 
navigable  order.    If  A  ship  goods  in  B's  ship,  and  assume 
the  perils  of  the  sea8,>  and  B  is  to  have  a  part  of  the  profits 
in  lieu  of  freight,  &c. ;  if  by  such  perils  the  goods  be  da* 
maged,  the  loss  is  to  be  deducted  out  of  the  profits,  and 
thus  jointly  borne  by  owner  and  freighter. 
lMa88.R.        ^11.  In  every  policy  of  insurance  there  is  an  implied 
436,  Porter    warranty  the  ship  shall  ic  seaworthy^  and  if  not  so,  the  poli- 
uBsey.      ^y  ^.||  1^^  ^^.j  ^^  above  stated.    On  the  whole,  this  implied 
warranty,  this  condition  precedent,  must  be  complied  with 
in  all  cases ;  there  seems  to  be  no  excuse. 
3  Jofans.CM.      Admiralty  surveys  as  to  vessels  being  staworthy  or  not, 
^KAbbot  V.  ^^  j^Qt  evidence  of  the  facts  stated  in  them ;  and  8  Cranch, 
°**^*  187. 

And  the  vessel  must  not  only  be  seaworthy^  but  must  be 
duly  equipped  and  manned  with  a  competent  crew  for  the 
voyage  insured.     Such  services  made  essential  by  agree- 
ment of  parties.     4  Johns.  R.  132. 
Noedhamv.       §  i2^  Assumpsit  on  a  policy,  dated  July  23,  1795,  on  a 
Nov,  term      ^^J^g®  ^  Liverpool  for  a  total  loss  by  the  perils  of  the  seas ; 
1805,  Mass*,    and  the  underwriter's  objection  was,  that  tne  vessel  was  not 
S.  J.  Court,    seaworthy.     She  was  about  eight  years  old.    It  appeared  that 
soon  after  she  sailed  from  Gold boro' for  Liverpool,  and  with- 
out any  bad  weather,  she  leaked  some;  out  about  ten  days, 
met  with  a  very  bad  storm  for  twenty-four  hours,  but  bore  it 
very  well  and  did  not  appear  to  increase  her  leaking  ;  ar- 
rived at  Liverpool  in  tolerable  order ;  laid  there  about  two 
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months  and  leaked  but  little,  and  took  her  careo  on  board  Ch.  40. 
for  Boston,  December  11,  1795:  out  about  ten  days  she  re-  Art.  22. 
turned  to  Livernool  very  leaky ;  then  was  hauled  into  a  dry  *^,^-^-^_r 
dock  and  unloaaed,  and  her  bottom  and  some  of  her  timbers 
found  to  be  very  rotten  ;  she  was  repaired,  and  arrived  in 
Boston  under  an  hypothecation  bond,  &c,  June  1 796,  libel- 
led and  sold  on  said  bond,  but  did  nc^  sell  for  enough  to  pay 
the  repairs  at  Liverpool ;  so  a  total  loss,  if  any,  within  the 
policy.  Further  proved,  she  leaked  very  much  as  she  lay  at 
Liverpool ;  that  all  her  planks,  from  her  keel  to  light-water 
mark,  were  much  worm-eaten,''  so  that  new  planks  were  ne- 
cessary; many  of  her  timbers  were  in  a  bad  state;  leaked 
inthe  upper  works  under  the  wales,  and  all  the  repairs  were 
necessary  in  consequence  of  the  natural  decay  of  her  tim- 
bers, and  from  her  planks  and  bottom  being  almost  entirely 
destroyed  by  worms,  and  not  from  bad  weather,  straining, 
or  any  extraordinary  accident.  On  the  evidence,  the  court 
and  jury  held,  the  vessel  was  not  seaworthy,  and  inferred 
from  these  facts,  she  was  not  so  when  insured,  and  allowed 
a  retorn  premiuA.  It  is  to  be  observed,  her  defects  were 
from  TBerm-tatrng  mainly,  which  must  have  been  in  some 
former  voyage  in  a  h&i  climate. 

§  13.  A  vessel  deemed  seaworthy  when  she  sailed  the  Uohns.  R. 
morning  of  the  next  day,  suddenly  sprung  aleak  without  any  |*^j^ 
bad  weather  or  known  cause.    The  inference  made  by  a  ihaiettjT'al. 
majority  of  the  judges  was,  that  she  wa$  seaworthy^  and  is  a 
loss  by  the  perils  of  the  sea.    Quaere,  see  2  Johns.  R.  124, 
130 ;  the  inference  not  so. 

§  14.  The  implied  warranty  the  vessel  is  seaworthy  does  ^•^^^■^• 
not  it  seems,  extend  to  warrant  she  shall  have  all  proper  Eting  &*al. 
documents  or  papers  on  board.     2.  If  her  naftona/ charac-  y.  Scottlcai. 
ter  be  not  warranted  or  represented,  the  assured  need  not 
shew  she  had  a  sea  letter  on  board,  or  other  proper  docu«^ 
ments  required  by  the  laws  of  the  country,  or  treaties  with 
foreign  powers.    3.  Where  a  policy  contains  no  warranty  of 
iieutrality,orof  the  nationalcharacterof  the  vessel,the  under 
writers  run  all  risks,  belligerent  as  well  as  neural.     4.  A 
representation  to  an  underwriter  is  not  evidence  of  one  to 
after  insurers  on  a  different  policy  on  the  same  vessel  and 
voyage.     This  was  an  action  for  a  total  loss ;  also  for  money 
bad  and  received.     Defence  the  ship  was  not  seaworthy. 
At  the  trial  the  plaintiflTs  counsel  tooK  no  notice  of  a  return 
premiam.    General  verdict  for  the  defendant ;  court  refused 
a  new  trial  to  consider  the  return  premium,  and  thought  this 
case  a  defence  against  an  action  on  the  premium  note.    1 1 
Mass.  R.  64. 
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§  1 5«  }[oi  9tawor0\yfor  want  of  sufficient  light.  As  where 
avessel  was  insured  from  New  York  to  Bordeaux,  and  after 
bein;?  out  about  thirty  days  was  without /Ere-vood  and  oil  6r 
candles  ;  hence,  for  want  of  necessary  lights  she  was  obliged 
to  slacken  sail  at  night,  and  was  retarded  in  her  voyage. 
Held,  she  was  not  seaworthy^  though  she  had  four  gallons  of 
oil,  when  she  left  New  York.  The  master  testified  that  the 
passage  from  New  York  to  Bordeaux  was  from  thirty  to 
thirty-five  days.  But  the  court  said,  there  ^  was  gross  negli- 
gence in  fitting  out  the  ship,''  and  that  it  was  ^^  very  proba- 
ble that  if  the  vessel  had  been  seawprthy  she  tnigbt  have 
escaped  the  capture.'^    New  trial  grantrd. 

Art.  23.  Wagering  policy.  §  1.  The  general  rule  is,  that 
no  action  lies  on  a  wagering  policy.  It  was  always  held  void 
in  chancery,  and  now  clearly  so  at  law,  by  the  19th  of  Geo. 
II.  before  cited;  and  is  so  where  there  is  a  small  interest  on 
board  used  as  a  mere  cover ;  as  where  the  plaiotifi*  in  1774,a 
surgeon  on  board  an  East  India  ship  agreed  to  pay  the  de- 
fendant ^20  at  the  next  port  the  ship  should  arrive  at ;  and 
the  defendant,  a  passenger,  engaged  the  ship  should  save  her 
passage  to  China  that  season,  andif  not  he  would  pay  ;^1,000 
in  one  month  after  the  ship  arrived  in  the  Thames.  The 
plaintiff  paid  (he  J620,and  had  some  goods  on  board  liable  to 
suffer  by  the  loss  of  the  season,  and  was  willing  after  the 
agreement  was  made  to  cancel  it,  but  the  defendant  refused. 
The  court  held  that  this  was  an  agreement  within  the  19th 
Geo.  II.  and  void ;  and  in  this  case  Lord  Mansfield  observed, 
that  the  contract  of  insurance  had  often  been  turned  into  a 
wager ;  to  remedy  this  evil  the  statute  was  made. 

§  2.  The  true  distinction  is  between  gamif^  and  fair  m* 
demnity ;  whenever  it  appears  on  the  face  of  the  policy,  that 
it  is  really  intended  as  a  contract  of  indemnity  it  is  good,  and 
as  a  contract  of  gaming  it  is  void*  Insurances,  interest  or  no 
interest^  a  certain  sum  and  free  from  average^  were  formerly 
void  at  common  law,  or  at  least  generally  deemed  so ;  and 
in  De  Paiba  v.  Ludlow  the  court  said  they  were  introduced 
since  the  revolution,  and  though  admitted  they  were  never 
favoured;  for  assurances  were  introduced  and  allowed  for 
the  htntfit  oftrade^  and  not  as  mere  gaming  contracts  for  per- 
sons having  no  interest  in  the  case. 

§  3.  What  are  insurances,  interest  or  no  interest,  &c« 
within  the  act  or  not.  It  is  settled  that  foreign  ships  are  not 
nor  foreign  property,  as  in  the  case  of  the  French  ships  from 
St.  Domingo  to  Bordeaux^  and  the  goods  on  board  of  them 
valued  at ,  **  the  policy  to  be  deemed  sufficient  proof  of  in- 
terest in  case  of  a  lossr  The  court  said  foreign  ships  were 
not  within  the  act,  ^  on  account  of  the  diflSculty  of  bringing 
witnesses  from  abroad  to  prove  the  interest'' 
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§  4.  It  is  also  settled  that  a  valued  policy  is  not  a  wager-    Ch.  40. 
ing  policv,  unless  evidently  used  as  a  mere  cover^  that  was  in-    ^rt.  34. 
troduced  to  avoid  the  trouble  and  difficulty  there  often  was  ^^^^^^ 
in  proving  the  amount  of  the  interest ;  "  to  recover  upon  this  2  Burr  iier. 
kind  of  policy,  the  assured  need  only  prove  he  had  an  in-  LewUr. 
lerest  without  showing  the  value."    "  The  only  eflFect  of  this  ^^^ket. 
valuation,  is  fixing  the  anaount  of  the  prime  cost,  just  as  if  the 
parties  had  admitted  it  at  the  trial ;  but  in  every  argument, 
and  to  every  purpose,  it  must  be  taken  that  the  value  was 
fixed  m  such  a  manner  as  that  the  insured  meant  only  to  have 
an  indemnitj/.^^    ^  If  it  be  an  open  policy,  the   prime  cost 
most  be  proved ;  in  a  valued  policy  it  is  agreed.'*' 

6  5.  So  in  the  case  of  Orant  ana  Parkinson,  art.  1.  it  was 
held  not  to  be  within  the  statute,  though  only  an  insurance 
on  expected  profits. 

§  6.  So  an  insurance  on  a  prize  is  not,  though  it  be  lost  on  Park,  307, 
the  passage  to  England,  for  the  captors  have  an  insurable  in-  ^e  Cran  v. 
terest  in  it  after  it  is  taken.  aughet. 

§  7.  In  this  case  it  seems  to  have  been  the   prevailing  2  Mast.  R. 
opinion  of  the  court,  that  a  wager  policy  is  not  a  valid  contract  1, 14.  Amo- 
in  our  law,  and  that  it  was  not  in  England,  when  our  ances-  nr  v.  Gil- 
tors  emigrated  to  America,  and  before  the  revolution  of  1 688.  ^^' 

§  8.  But  it  is  by  no  means  true,  that  we  have  adopted  no 
English  law  that  came  into  existence  in  England  while  we 
were  a  colony  or  a  province ;  for  we  adopted  much  such 
law  as  the  statute  of  Ann  for  the  amendment  of  th€  law ;  the 
statutes  of  Wm.  III.  and  Ann  as  to  negotiable  paper;  the 
statutes  of  Wm.  III.  as  to  aliens ;  and  some  others ;  and  as 
to  the  common  law  of  England,  including  the  law  merchant, 
adopted  here,  whenever  it  was  varied  in  England  by  judi- 
cial decisions,  it  was  so  here,  in  the  colony  and  province  in 
almost  every  case  where  not  afiected  by  our  statutes ;  and 
generally  the  very  reasons  that  existed  for  these  alterations 
there,  existed  for  following  them  here ;  for  instance,  the  de- 
cision in  Poelnitz's  case  altered  the  law  in  Engk^d,  and  we 
certainly  followed  it  here  as  long  as  it  was  thou^^ht  to  be 
law  there ;  and  here  with  Marshall  and  Brotton  we  returned 
to  the  old  law  in  England  on  the  subject  of  these  cases,  &c. 
So  some  other  cases.  ^2  Mass.  R. 

§  9.  If  I  direct'  my  agent  to  get  insurance  for  me  that  40,Aisop,  jr. 
would  be  void  if  obtained,  I  can  have  no  action  against  him,  «•  CoiL 
for  neglecting  to  procure  it.    In  such  case  his  omission  can 
be  no  damage  or  injury  to  me. 

Art.  24.  Warranties.  §1.  Theruleis  thattheassuredmust  ^o^^redv. 
strictly  comply  with  his  warranty.      It  as  a  condition  prece-  ^1^*35^*^' 
dent ;  nor  can  he  assign  any  part  to  a  belligerent  before  con-  Douf  1.  is 
demnation.    2  Cain.  73. 
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Ch.  aO*  Lord  Mansfield,  ^^  it  is  a  condition  or  an  implied  warranty 
Jrt.  24*  in  every  policy  that  the  ship  is  seaworthjff  and  therefore, 
v^i-^-^^r  there  is  no  necessity  for  a  representation  for  that."  But  a 
Dougi.  113,  warranty  must  appear  on  the  face  of  the  policy  ;  even  a  pa- 
Bize  V.  '  per  wafered  to  the  policy  will  not  make  a  warranty. 
^*2*c^«^-  §  2.  If  a  policy  warrant  a  ship  be  well  on  a  certain  day, 

Biackbun^'  it  IS  suflBcient  for  the  assured  she  be  Well  on  any  part  of 
V.  CockeU.  the  day.  The  ship  was  lost  the  day  the  policy  was  sub- 
scribed and  before  it  was  subscribed.  See  16  Mass.  R. 
43K 
Douri  11,  §  3.  And  a  warranty  written  in  the  margin  of  the  policy 
Stupart**'  ^'  ^*  ^^^  *^°^®  *^  ^"^  written  in  the  body  of  it,  and  it  roust  be 
Cow,  785, '  strictly  complied  with  ;  bnt  a  representation  need'  be  only 
Hore  V.  fairly  and  substantially  true ;  for  the  warranty  is  as  a  con- 

Whitxnore.  dition ;?recedcn<  to  be  strictly  performed,bul  a  representation 
D  a  I  72       ^  ^^  ^^^  condition. 

'7^.^Saik.  §  4*  A  warranty  to  sail  with  convoy  must  mean  the  usual 
443,  Lilly  y.  convoy  for  the  voyage, and  for  the  whole  voyage;  thepar- 
^wer  ties  cannot  mean  a  convoy  that  is  soon  to  separate,  yet  an 

unforeseen  separation  is  an  accident  to  which  the  undec* 
writer  is  liable* 
^T.  R.705,       §  6.  A  ship  is  warranted  American  property.   This  means 
ker.  ^    ^^  that  she  is  entitled  to  all  the  privileges  of  the  American  flag, 
and  if  she  has  no  passport  on  boardas  required  by  the  trea- 
ty of  1778,  between  France  and  the   United  States,  the  war^ 
ranty  is  not  complied  with  and  the  assured  cannot  recover, 
though  no  damage  is  occasioned  for  the  want  of  the  passport, 
and  though  she  want  it  but  for  a  small  part  of  the  voyage  in- 
sured. 
8  T.  R.  230        §  ^*  ^^^  ^^  neutrality  be  forfeited  by  any  wilful  act  of  the 
GarreiB  y.  '   assured  or  of  the  master  during  the  voyage  insured,  it  is  a 
Kensington,   breach  of  the  warranty  of  neutral  property.    The  warranty 
Er  i£^        ^^^  ^^  Danish  property  from  St»  Thomas  to  the  Havana.    The 
1  Bin  305.      Captain  forcibly  rescued  bis  ship  from  the  prize-master  of  the 
captors,  and  this  fact  being  stated  in  an  English  court  of  vice- 
admiralty 9  was  held  to  he  conclusive.    2  Bin.  674,  Wilcocks  v. 
Union  Insurance  Compan3% 
Cowper,784      ^7.  ]f  n  gjiip  be  warranted  to  sail  on  or  before  a  certain 
rtu'y.'wati"  day,  and  is  prevented  by  an  cmtcrrgo,   the  warranty  is  not 
con.  *  complied  with  ;  but  it  had  been  had  she  actually  got  under 

sail  on  the  day^  with  an  intent  to  pursue  the  voyage,  though 
instantly  obliged  by  an  embargo,  to  put  back  before  out  of 
Dougl.SGD.  port,  or  by  an  enemy,  or  by  a  storm.  Sailing  is  breaking 
56^  vv  Iblf'  ground  on  the  voyage.  ThcHuson  v.  Ferguson. 
Thompson^'  §  *•  Sailing  orders  are  necessary  to  the  performance  of  a 
St^a^ge,  '  Warranty  to  depart  with  convoy  unless  particular  circuro- 
12/  0,  victo-   stances  exempt  the  assured  from  the  general  rule  ;  and  if 

rin  y.Cleeye.  *^  ^ 
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the  master  be  preyented  from  getting  them  bj  tempestuous 
weather*  &c.  be  must  obtain  them  as  soon  as  be  can.  _   ^  ^ 

§  9,  June,  1779,  a  ship  and  cargo  were  insured  ^  at  and  i  x  r  343 
from  Africa  to  her  port  or  ports  of  discharge  in  the  West  In-  De  Hahn  v. 
dUsj^  and  in  the  tnargin  ^^ sailed  from  Ldverpoor  with  fifty  Hartlej.-- 
hands,  &c.     She  had  sailed  October,  1778,  with  on\y  forty-  f^^^^^^^ 
six  hands  on  board,  and  arrived  at  Beaumaris  in  six  hours  af-  .2  Bin.  263! 
ter.    She  there  took  id  six  hands  more,  and  from  that  time  3  Boa.  L  P. 
till  the  capture,  had  fifty-two  hands  on  board.      The  court  ?^i^  jgo 
held  the  policy  was  yoid,  for  want  of  the  four  hands,  though 
it  was  found  she  was  as  safe  as  if  she  had  had  fifty  hands 
for  that  six  hours.    The  underwriter  bad  paid  the  loss,  but 
finding  the  vessel  had  sailed  with  forty-six  hands,  brought 
assumpsit  and  recovered^  though  this  deficiency  was  anterior 
to  the  voyage  insured. 

§  10.  A  convoy  withib  the  meaning  of  the  warranty  is  a  SM^^ses. 
funal  force  und^r  conmabd  of  an  ofiicei^  appointed  by  the  ^^  ^o^*  ^^• 
govertvnent^  for  the  protection  of  merchant  ships  and  others, 
during  the  whok  voyage,  or  such  part  of  it  as  is  known  to 
require  such  protection. 

§  II.  Hence  if  a  ship  be  warranted  to  anil  with  conv^)^^  p^|^ 31^3^ 
and  she  arrives  al  the  place  of  rendezvo(is>*and  finds  the  Hibbertv! 
convoy  gone  before  the  time  Itppointed,  and  then  takes  the  ^^^^'^^ 
protection  of  a  man  of  wdr,  and  joins  the  convoy,  fhia  is  not  j  7  sd'edl 
sailing  with  convoy.     She  did  not  sail  with  convoy,  an4  she  1J14/ 
got  no  tailing  instructions.  Held,  the  warranty  was  not  com- 
plied with. 

§  13.  But  sailing  with  convoy  i»  sailing  with  it  in  the  U9ual  Sftlk.  449, 
fn£iiiYier,and  from  the  customary  place ;  as  if  the  insurance  be  ^^])^^f 
^  from  London  to  Calcutta^  warranted  to  dqtart  with  convoy,"  \  j^f^,.  ^^ 
it  is  a  compliance  if  the  »bip  sail  to  the  Downs^  atni  from  266.— Stnu 
thence  with  convoy.    "  The  warranty  must  be  construed  aor  ^^  ^m', 
cording  to  the  usage  of  merchants,'^  and  in  this  caise  the  ship  ^^^  ^'    ^'' 
was  protected  from  London  to  the  Dovms,      So  from  London  See  a.  20,  s. 
to  Spithead  when  no  convoy  can  be  had  at  the  Downs*    4  ^' 
East,  130,  143 ;  6  East,  203,  308. 

§  1 3.  In  this  case  it  was  agreed  that  if  the  ship  Bailed  from  Dougi.  551. 
Gibraltar  with  convoy,  and  arrived  at  London^  a  part  of  the  LiUj  y. 
premium  should  be  returned  ;  in  this  case  the  ahip  must  sail  ^^«r. 
with  convoy /cr  the  voyage^  and  sailing  with  convoy  for  part  ^y^^'  ^^* 
ofit^  will  not  entitle  the  assured  to  a  return  of  a  part  of  the 
premium,  though  the  ship  arrive. 

§  14.  The  convoy,  whether  it  agree  precisely  or  not  with  2H.Bi.55l, 
the  words  of  the  contract,  must  be  such  a  one  as  the  go-  ^^®g^"j.^ 
vernment  appoints  for  the  voyage  insured.  Therefore,where  I'same'caie, 
the  voyage  is  from  London  to  5/.  Sebastian^  and  the  convoy  Man.  26a-^ 
is  taken  from  Spithead  to  BUboa^  it  is  a  proper  convoy,  for  2  Bos.  a  P. 

Xxl* 
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Ch.  40.    it  is  the  usual  convoy  for  the  voyage  named,  though  the 

Art.  24.    warranty  be  that  the  ship  depart  tnih  amooyfor  the  voyage. 

*^,^-^-^_r       §  ]  ^-  An  insurance  made  from  Tariola  to  Ijondon,  ^  war- 

1  Mars*  269,  ranted  to  sail  toith  convoy  for  the  voyage.^  The  commander 
Manning  b.  at  St.  Kitts  sent  a  frigate  to  Tortola  ^^  to  brin^  up  the  ships 
^****  from  thence,  with  orders  if  they  got  a  certain  way  to  the 

northward  to  go  straight  for  England  :  they  sailed  from  Tor- 

tola,  but  the  ship  insured  being  a  bad  sailer  fell  behind,  lost 

the  convoy yand  bore  away  for  England,  but  was  captured  on 

her  passage/'     The  court  held  that  this  wa»  sailing  with 

convoy.     But  there  was  procrf  she  could  not  make  5/.  Kitts 

or  Tortola^  and  that  she  acted  for  the  best.     But  also,  it  was 

Sel  R  ftnd    P''^^^^  ^"  ^^^  Other  side  that  she  might  have  k^pt  up  with 

must  be  oti^  the  convov,  as  the  frigate  never  sailed  above  three  knots  an 

9fp9Hixkih^  hour.     Warranty  to  sail  on  or  before  a  day  named,  must  so 

tttje,456—    aail  with  a  complete  crew.     S  Maule  &  Set.  R.  466. 

F»rk,349  §  16.  A  ship  IS  insured  ^  at  and  from  Ckidiz  to  Amsterdam^ 

De  Garraj    warranted  to  depart  with  convoy  for  the  voyage ;''  the  ves- 

v.Clagget.    gel  sailed  from  GidtV  under  a  British  convoy^  and  was  lost 

before  she  reached  the  Downs,  where  it  was  alleged   the 

ships  were  to  have  taken  a  fresk  convoy   for  Amsterdam. 

The  court  held  the  warranty  was  complied  with,  as  there 

was  no  direct  convoy,  but  this  was  the  usual  way. 

2  Stra.  1250,  §  1 7.  It  is  a  general  principle  that  the  ship  insured  must 
Cleeve^-I'  ^^^^  sailing  instructions ;  but  there  are  some  exceptions  to 
Park,  341.-.  this  fule,  as  where  she  is  prevented  getting  them  by  the 
2  Bob.  &  P.  weather ;  so  if  they  are  not  obtained  through  the  fault  of  the 
276,  Andar-  commander  of  the  convoy :  but  it  is  not  sailing  with  convoy 
Fletcher.      ^^  ^^^^  instructions  are  not  obtained  through  the  neglect  of 

the  captain  of  the  ship  insured,  as  wh^re  by  his  neglecting 
to  be  aboard  of  his  vessel  in  season.     And  if  the  under- 
writer pays  the  loss  and  then  find  out  the  truth  of  the  case 
it  makes  na  difference,  he  may  recover  back  the  money 
paid  in  an  action  for  money  had  and  received,  whenever  the 
right  be  with  him. 
2  Johns  caa.      §  1 8.  It  is  another  general  principle,  that  the  ship  insured 
S^i'raWOT    ^^^  depart  with  convoy^  and  also  keep  with  it  during  the 
V.  VVoodness.  rav(ige,unless  separated  by  necessity ;  as  where  the  ship  insur- 
ed does  not  observe  the  signals  of  the  convoy,  and  sails  with 
Jefferyv.       it  but  two   hours  after  it;  but  if  the   insured   ship  sail 
^sf^^m    ^'^^^^  ^^^  convoy  and  do  all  in  her  power  to  keep  with  it, 
—1  Man.      hut  is  separated  by  stress  of  weather,  and  then  does  all  she 
279,289.       can  to  rejoin,  this  is  a  compliance  with' the  warranty. 
Ls^^e  L*        §^^-  ^^^  certificate  of  origin  given  in  regard  to  Buenos 
Roy'a  ca»e.*   Ayres^  hides,  being  a  customary  document  for  such  a  voyage, 
and  substantially  true  and  put  bona  ^d<  on  board  by  the  as- 
sured, could  not  be  deemed  a  breach  of  warranty  of  Ame- 
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rican  property,  though  not  disclosed  to  the  underwriters  it  Ch;  40. 
was  on  board;  was  an  open  policy  on  such -hides,  sent  to  Mrt.  25. 
France  or  Holland:  and  it  is  always  open  to  inquiry,  how 
far  a  paper,  though  intentionally  false,  is  material  to  the 
risk. 

§  20.  There  is  no  warranty  or  condition  implied  in  a  com-  9  East,  195, 
ffton  marine  policy  on  ship  and  freight^  the  ship  shall  not  trade  ^^^^  ^' 
in  the  course  of  her  voyage^  of  no,  disadvantage  to  the  under^ 
writers ;  as  where  done  without  deviation  or  delay,  or  other- 
wise increasing  the  risk ;  as  where  a  ship  was  compelled  in 
her  voyage  to  enter  a  port  for  obtaining  necessary  provis- 
ions, not  obtainable  before  in  the  usual  course,  by  reason  of 
scarcity  at  her  lading  ports,  and  during  her  justifiable  stay 
in  the  port  so  entered  for  that  purpose,  she  took  on  board 
there  bullion  on  freight,  which  the  iury  found  did  not  occa- 
sion any  delay  in  the  voyage.  Held,  this  did  not  avoid  the 
policy.  The  ship  had  liberty  in  the  policies  to  touch  and 
stay  at  any  port  or  place  in  the  voyage ;  and  the  jury  found 
also  her  touch  and  stay  at  Gibraltar  was  necessary, 

§  21.  Foreign  sentence  not  canciusive*   Insurance  with  war-  f  Johni.'ca8. 
ranty  of  American  property.  Held  the  sentence  of  a  foreign  452—487, 
court  of  admiralty  condemning  the  property  as  lawful  prize,  y^^®^*'*" 
was  not  conclusive  evidence  of  enemy^s  property  and  of  the  united  Ids. 
breach  of  warranty.  So  as  to  articles  contraband  of  war.     Co.  in  error. 

§  22.  Want  of  a  legal  passport.    On  our  French  treaty  of  5  East*  398, 
Feb.  1778,  Art.  26^  requiring  a  passport  expressing  (inter  ^?J™?f  ^• 
alia)  the  place  of  habitation  of  the  commander  of  the  vessel,  ^■™^*- 
not  complied  with  by  a  passport  granting  leave  to  G.  D.  com- 
mander of  the  ship  called  M.  V.  of  the  iown  ofP.^  and  this 
applied  only  to  the  vessel.     Plaintiff  nonsuit,  &c. 

Abt.  25.  Port  of  discharge.    What  is  one^  jrc    §  1*  This  Essex  S.  J. 
was  an  action  of  assumpsit  on  a  policy  of  insurance  from  J^**""^  ^^• 
the  United  States  to  her  port  of  discharge  in  Europe^  on  ship  y^V.  F«l- 
and  cargo.    The  ship  was  owned  by  Vans  and  Freeman,  lows.^ 
she  sailed  in  1 794,  and  touched  at  Cowes  in  England  to  in- 
quire of  a  market,  and  thence  sailed  to  Brest  in  France^ 
where  she  remained  seventy-one  days ;   a  part  of  that  time 
detained  by  an  embargo^  and  the  other  part  she  was  at  li- 
berty to  sail.     While  at  Brest,  her  hatchways  were  opened 
and  some  adventures  taken  out  and  sold,  and  also  about 
three  barrels  of  heef^  parts  of  the  cargo,  were  taken  out  and 
sold,  the  owners  also  then  subjected  the  property  to  their 
debts,  and  before  she  sailed  from  Brest  to  Cadiz,  Vans  or 
the  master^  though  the  insurance  on  the  ship  and  cargo 
in  America  to  about  the  amount  were  probably  known,  got 
insurance  in  Hamburg  on  the  same  property  from  Brest  to 
Cadiz.    The  ship  sailed  from  Brest  to  Cadiz  in  April,  1 795, 
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Ch  40.    and  was  cast  away  on  her  passage  to  Cadix.    The  court  dc- 
ArL  35.    cided  that  Brest  was  her  port  ofdiickargt  in  Europe  ;  for  if  a 
^_j^  i^^^i"  vessel  break  bulk^  and  unlade,  and  sell  any  of  her  lading  in 
a  port,  it  is  her  port  of  discharge,  and  there  can  be  no  Tine 
drawn  as  to  what  port. — Further  it  was  held  if  discharging 
a  part  of  her  cargo  did  not  make  Brest  her  port  of  discharge, 
yet  she  remained  there  an  unreaeonabU  time,  more  time  than 
the  law  will  allow  in  such  cases  at  the  risk  of  the  under- 
writer,  and  hence  from  this  ctrcamstance  also  he  might  be 
discharged.    Algo  the  getting  a  policy  of  insurance  filled  in 
Hamburg  on  the  same  propertv,  from  Brett  to  Cadiz^  by  the 
assured  or  his  master,  shews  they  understood  the  Boeton  po- 
licy to  be  at  an  end  at  Ere»i. 
1 W.  Bl.  $  ^  In  this  casa  a  ship  was  insured  to  Jamaica^  and  the 

417,  Cam-     couri  held  that  by  her  mooring  twealy*four  hours  in  port 
den  T.  Cow-  ^^^  i^fi  policy  w«8  determined,  and  that  it  did  not  con- 
ilTjohna  R.   ^nue  till  she  came  Ip  the  last  port  of  delirery. 
120,  126.  $  3.  Poirt^  meaning  of  the  ward*    Though  it  usually  means 

harbour^  yet  it  ttay  mean  roail,  as  on  the  coasts  of   rucalim, 
where  there  are  no  ppoper  harbours,  only  anchorages  for 
the  purpose  of  loading  and  unloading  Tesscls,  of  which  to- 
pography the  insurers  were  bound  to  take  notice,  though 
not  infonned  of  k  by  the  assured* 
8e«  a.  88.  s.      $  ^*  Jkncronce  on  Hoes.   Policies  of  this  kind  are  yet  rare 
6m/  .in  the  United  States;  they,  however,  are  legal,  and  some 
9  Eu^  99,     English  principles  a|^y  here.    This  was  an  insurance  on 
kkw^.  ^*  '**•  ®'  ^^-  ^^^^  "^*^  November  29,  1803,  for  sevea 
dero  &  al.  *  years.    Held  a  creditor  ma^  insure  his  debtor's  life  to  the 
amouBi  of  his  debt;  but  is  m  fact  a  cootract  of  indemnity 
against  the  loss  of  the^debt;  hence  if  after  the  debtor's  death 
his  executor  pay  it  to  the  creditor,  he  cannot  recover  on  the 
policy,  though  the  debtor  die  insolvent,  and  the  executors 
receive  from  a  third  party  the  ssoney  applied  to  pay  it. 
Mr.  Pitt  owed  a  debt  to  the  plaintifl^  to  the  amount  of  the 
policy ;  this  fact  was  averred  in  tiic  defendants  plea,  as  also 
the  payment,  and  that  the  policy  was  for  this  debt,  &c. 
Park,  433.—  Mr.  Pitt  died  Feb.  23,  1806,  insolvent. 
— D?'  ^'       ^^  '"  ^  '*'•  policy  the  underwriter  engages  to  answer  for 
758.^^        ^'^  ^^ose  accidents  to  which  a  man's  life  is  exposed,  except 
suicide*  and  the  hands  of  justice ;  and  the  desth  must  inva- 
riably happen-within  the  time  in  the  policy  insured,  and  the 
insurer  is  not  liable  if  the  person  die  after  the  time,  though 
he  received  the  mortal  wound  within  it ;  but  if  he  die  at  sea, 
and  so  it  is  not  known  when  he  died»  the  jury  must  try  the 
question  on  the  evidence* 
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§S«  A  policy  oh  a  life  one  year  made  September  13,    Ch«40« 
1697,  the  person  died  September  3,  1698,  about  one  o^cIock    Art.  Sd» 
in  the  morning.     Held  the  insurer  was  liable;  was  from  s^^s/^-^^ 
the  day  of  the  date  so  begun,  the  4th*  S  Salk.  625, 

Good  health  means  a  reasonable  good  state  of  health,  and  h^^^JJ^ 
can  never  mean  he  is  free  from  the  seeds  of  disorder.    And  CaJe.— l*L. 
there  is  no  return  of  premium  after  the  risk  is  commenced.     Raym.  480. 

J  7.  In  the  insurance  of  lives  the  first  thin§  is  for  the  as-  ^  ^*"'  ^^' 
sared  to  sign  a  declaration,  which  is  the  basis  of  the  insu- 
rance, and  makes  it  void  if  this  declaration  be  not  substan- 
tially true.  It  is  a  condition  or  warranty,  stating  the  person 
whose  life  is  meant  to  bo  insured,  has  not  any  disorder  whkh 
tends  to  shorten  life ;  that  he  has  or  has  not  had  the  small 
pox ;  and  that  his  age  does  not  exceed  so  many  years.  As 
this  declaration  makes  a  part  of  the  contract,  it  behoves  the 
person  making  it  to  see  it  is  in  substance  true* 

§  8*  But  a  warranty  that  the  party  is  in  good  health,  will  <  Mm.  tfd7 
not  be  falsified  by  proving  he  laboured  under  a  particular  ""•••• 
Infirmity,  if  this  had  no  tendency  to  shorten  life :  nor  is  it 
to  be  understood  he  is  perfectly  free  from  the  seeds  of  dis^ 
order*  The  warranty  is  sufiSciently  true  if  he  be  in  a  rea« 
sonable  good  state  of  health ;  nor  will  it  falsify  the  warranty 
to  shew  the  party  was  troubled  with  spasms  and  cramps 
from  violent  fits  of  t&e  gout*  And  if  there  be  no  warranty, 
the  insurer  takes  the  risk  on  himself,  unless  there  be  a  fraud* 
See  Annuities,  Ch.  140. 

Art.  36.  Pleadings  and  evidence.    §  1.  There  are  but  a  2  Marshall, 
few  matters  in  pleading  peculiar  to  this  action  of  Assumpsit  ^^^^(^ 
on  a  policy  of  insurance*    In  this  as  in  every  case  of  spe-  &c?Aine-*^"* 
cial  Assumpsit^  the  contract  must  be  set  forth  with  ]H*ecision.  rican  Prece- 
The  declaration  must  recite  the  policy  (which  is  alleged  to  ?2*!l'*^^ 
have  been  made  according  to  the  custom  of  merchants,)  that  vvrhkt  eri- 
the  defendant  had  notice  of  it,  that  in  consideration  the  plain*  denceprores 
tiflr  had  paid  the  premium  to  the  defendant,  and  haJ  pro-  property  in 
mised  to  perform  all  things  on  his  part  to  be  done ;  the  1^^'^^ 
defendant  promised  to  become  an  unaerwriter  for  the  sum  ed,  &c.  Bin 
by  him  subscribed,  on  the  terms  mentioned  in  the  policy,  of  Lading, 
and  that  he  would  perform  all  things  on  his  part,  and  also  ^c.Ch.2i — 
that  he  had  subscribed  the  policy  as  an  insurer  Ux  that  sum.  mrat'Sh.srt. 
That  the  insured  was,  at  the  time  of  the  insurance,  and  at  — Factor  Ch 
the  time  of  the  loss,  interested  in  the  ship  or  goods  insured,  ^'"^^^^ 
to  the  amount  of  the  value  in  the  polky,  if  it  be  a  valued  one,  ^iw  2  'phn!  * 
or  to  the  amount  of  the  sum  subscribed  if  it  be  an  open  one ;  Erid.  46  to 
and  generally  the  assured's  interest  must  be  truly  stated.       ^ — Whcr« 
§  ^  The  declaration  then  states  the  ship  on  a  certain  day  l^n^'J^e 

thip  srimA/kete,  pioves  property,  14  East,  333 ;  4  Tan&t.  657,  and  Ch.  '^^  >•  t^<  '• 
&«^Intra¥waQd  tnuiilerpiiig  ships,  Ch.  47.  a.  6^ 
VOL*  II*  36 
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Ch*  40.     was  in  good  safety  at  her  port  of  departure  $  that  she  sailed 
ArU  36,    on  the  voyage  insured  within  the  time  mentioned  in  the  po^ 
s«^-v^^   licy,  if  a  time  be  limited  for  her  sailing,  and  with  convoy,  if 
there  be  a  warranty  for  her  so  doing ;  and  it  likewise  avers 
an  exact  compliance  with  every  other  warranty,  expressed 
in  the  policy.     The  loss  is  then  stated,  which  must  appear 
to  have   been  occasioned  by  some  of  the  perils  insured 
against ;  and  this  must  be  shown  with  reasonable  certainty, 
that  the  insurer  may  have  notice  of  the  case  against  which 
he  is  to  prepare  his  defence.     Notice  to  the  defendant  of  this 
loss,  and  a  demand  of  the  sum  subscribed  by  him,  are  then 
averred,  and  lastly  the  breach  of  the  contract  by  the  non- 
payment of  the  sum  subscribed  by  the  defendant.     As  by 
the  perils  of  the  sea,  by  capture  and  condemnation,  &c. : 
in  short,  there  must  be  no  material  variance* 
16  East,  141,      §  3.  When  a  loss  has  been  adjusted  and  signed,  the  plain- 
496  —2^  ^'  ^^  ™^y  declare  on  the  policy  in  the  usual  form,  and  give 
Taon.  287.    ^^^  adjustment  in  evidence. 

STaun.iOi.       §  4.  The  general  averment  of  interest  is  best,  for  under 

14^464*^     this  the  plaintiff  may  give  in  evidence  any  interest  he  may 

i4RaL»t\        ^^^^  ^^  ^^^  things  insured ;  but  if  averred  specially  it  must 

210.  be  proved  as  stated.     If  the  plaintiff  aver  interest  generally 

in  tne  entire  thing  insured  he  shall  recover  for  the  loss  in 

proportion  for  the  quantum  of  interest  he  proves,  as  well  as 

to  title  as  quantum* 

Rising  f>.  §  5.  jf  jhe  insurance  be  miade  in  the  name  of  an  agent,  he 

"™*  '        or  the  principal  may  sue,  and  whether  the  action  be  brought 

in  the  name  of  the  agent  or  of  the  principal,  it  must  be 

averred  the  policy  was  made  in  the  name  of  the  agent  for 

Bos.  &  P.       the  use  of  the  principal  whose  interest  is  averred  ;  and  in 

ard  r^WWt-  ^^^^""g  interest  in  the  assured,  it  is  sufficient  to  show  it  to 

n^orc!  J^^ve  been  in  those  who  had  the  property  at  the  time  of  mak' 

ing  the  policy* 

2  Bos.  &  P.        §  6.  So  if  A  buys  a  cargo  and  sells  a  part  of  it  to  B,  and 

240,  Page      afterwards  A  insures  the  cargo  on  bis  own  account,  he  may 

2  Cain.  208.  ^^er  an  interest  in  himself  alone,  he  still  having  an  interest 

in  the  intirety  of  the  cargo,  though  B  is  let  into  a  share : 

but  see  Dumas  v.  Jones  above,  Pearson  v.  Lord,  &  al. 

2  Ld.  Ray.        §  7.  Though  it  is  best  to  state  the  case  of  the  loss,  as 

^349—        nearly  as  may  be,  in  the  words  of  the  policy,  yet  it  may  be 

Knight  V.   '    stated  in  words  which  import  the  same  thing,  as  by  the  fraud 

Cambridge,    and  n^ligence  of  the  master,  where  it  is  by  barratry. 

4T.R.  723,      §8.  If  rioters  board  a  ship,  and  in  consequence  thereof 

Lurfii'»t       ^^^  **  stranded^  this  must  be  recovered  only  on  a  count  for 

*     *    loss  by  strandir^ ;  and  in  such  a  case  the  assured  cannot  re- 

Lenoz^s         cover  on  a  count  for  a  loss  by  detention  of  people^  or  by  pi" 

case.  rates.       Invoice,  bill  of  lading,  and   master's  protest,  evi- 
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dence  of  a  loss.     3  Johns.  Cas.  224.     Adjustment  of  general    Ch«  40. 
average  abroad  not  conclusive  on  a  contract  made  here.  ArU  26. 

§  9.  The  plaintiffs  declared  for  a  loss  by  capture.     Held  v^^*v^^i^ 
they  could  not  recover ;  for  though  the  vessel  was  captured,  ^  T.  R.  304, 

Jet  having  been  afterwards  restored,  she  might  have  reached  Kemp  r*!  ^^ 
cr  destined  port.    The  interest  on  which  the  plaintiff  ef-  Vignc. 
fected  his  policy,  was  money  laid  out  in  reclaiming  the  car- 
go*     This  was  a  wagering  policy^  on  which  there  could  be 
no  abandonment. 

§  10.  The  plaintiff  m|y  declare  for  a  total  loss,  and  lay  2  Burr.  904. 
his  damages  for  such  a  loss,  and  may  recover,  though  his  evi- 
dence only  proves  a  partial  loss. 

§  11.  The  declaration  must  state  the  loss  according  to  2  Man.  594, 
the  truth  of  the  case ;  therefore,  where  the  plaintiff  declared  S^®^*'  *• 
on  a  policy  on  slaves^  and  stated  '*that  by  perils  of  the  sea,     *   ^ 
contrary  toinds^  currents^  and  other  misfortunes^  the  voyage  was 
much  retarded,  &c. ;  that  a  sufficient  quantity  of  water  did 
not  remain  for  the  slaves'  support  and  other  people  on  board, 
and  that  a  certain  number  of  the  slaves  ptnshed  for  uant  of 
water  ;"   and  his   evidence,   the  master  had   mistaken  his 
course,  which  occasioned  the  scarcity  of  water  and  throwing 
slaves  overboard !     Held,  this  evidence  was  not  sufficient  to 
support  the  declaration.    One  reason  for  stating  the  loss  tru- 
ly is,  that  if  it  be  not  a  loss  in  law,  the  defendant  may  demur 
\o  the  declaration,  or  move  in  arrest  of  judgment ;  but  then 
a  loss  is  truly  stated  when  the  facts  are  su&tantiaUy  stated, 
as  in  Knight  v.  Ckimhridge. 

§  12.  So  where  salvage  is  to  be  recovered,  it  is  sufficient  2  Mars.  595, 
to  state  the  loss  that  occasioned  it ;  and  it  is  not  necessary  S^^^^l 
to  declare    for  sali>age^  eo  nomine,   as  where  the   plaintiff  596^597, 
declared  "  that  the  ship  sprung  aleak  and  sunk  in  the  river, 
whereby  the  goods  insured  were  spoiled ;"  and  the  court 
allowed  him  to  give   in   evidence  the   expense  of  salvage, 
though  not  particularly  laid  in  the  declaration. 

§  13.  On  the  general  issue  the  defendant  may  well  put  Dougl.  106  ' 
the  plaintiff  to  prove  all  the  facts  alleged  in  his  declaration ;  TT^^^  ^°^' 
and  also  on  it  the  defendant  may  give  in  evidence  any  mat-  M^^tngue 
ter  that  goes  to  disaffirm  the  contract,  or  to  discharge  the  A.  D.  1779. 

[)laintiff's  demand  under  it.  Under  it  he  may  deny  the  va-  —-BuUer's 
idity  of  the  policy,  the  interest  of  the  assured  shewing  the  ^^^'  ^^*' 
policy  a  wagering  one ;  he  may  shew  a  misrepresentation, 
concealment,  orfraud  by  the  plaintiff;  that  the  vessel  was 
not  seaworthy,  a  deviation  no  loss,  that  the  voyage  insured 
was  not  that  intended.  So  und^r  this  issue  the  defendant 
may  shew  non-performance  of  warranty,  as  enemy's  pro- 
perty, when  warranted  neutral,  &c.  So  a  double  insurance. 
So  he  may  prove  whatever,  ex  aquo  et  boTio,  shews  the  plain- 
tiff ought  not  to  recover. 
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Ch.  40.  '§  14.  And  in  Sullivan  v.  Montaguei  it  was  decided  tkkt 
Aru  26«  matter  of  defence  arising  after  the  action  brought,  and  be- 
v^^>v^^^  fore  plea  pleaded,  may  be  given  in  evidence.  "  Actio  non 
See  Art.  13.  goes  in  every  case  to  the  time  of  pleadings  not  to  th«  com- 
mencement of  the  action/' 
See  tender,  §  15.  The  defendant  may  plead  a  tender^  or  bring  fiMn^ 
^^'  into  court  as  in  other  actions  of  assumpsit :  in  England  this 

is  done  under  19  Geo.  IK  ch.  37,  where  the  damages  are 
uncertain. 
0  Mafl0.  R.        §  16«  Insurance  on  ^10,000  mefchandiEe  in  the  ship  Me- 
208,  Lee       ridian,  with  the  exception  of  prior  insurances :  that  if  the 
Mms.^F.  &    assured  had  made  any  other  insurance  prior  in  date,  the 
M.  In*.  Com.  underwriters  to  be  answerable  for  the  sum  not  covered  by 
such  prior  policy.     Held,  that  the  assured  may  givo  evi- 
dence to  prove  that  part  of  the  subscription  to  another  po- 
licy, on  the  same  property  and  risk,  weve  actually  made 
afkr  effecting  the  policy  in  question,  though  the  general  date 
of  such  policy  was  prior. 
4MaM.  R.         §  17.  As  to  fire*    This  was  iosuranoe  on  the  plaintiff's 
330,  Stetson   house,  burnt,  1801 ;  a  moiety  was  insured  by  this  company  j 
Fire  ini^        ^^  ^^^  Conveyed  in  fee  :  the  grantor  reserved  a  term  tor 
Com.  seven  years,  and  the  grantee  immediately  reconveyed  in 

mortgage,  and  the  mortgagee  leased  to  the  mortgagor  for 
another  seven  years,  reserving  rent.      Judgment  tor  the 
plaintiff.      When  the  insurance  was   made,    ihc  buildiog 
was  represented  to  be  connected  on  one  side  only  with  other 
buildings,  and  before  the  loss  happened  it  became  connected 
on  two  sides.     Held,  the  poUcy  is  not  avoided  unless  the 
risk  thereby  became  ereater.    Long  special  pleadings :  as 
mortgagee,  &c.  he,  the  plaintiff,  remained  owner  even  of 
the  mwety  conveyed.     Tne  court  was  divided,  Sedgwick* 
J.  thought  the  connexion  of  the  building  on  two  skies  did  in- 
crease the  risk,  and  so  made  the  policy  void ;  and  this  in* 
crease  by  means  under  the  plain  tiff  ^s  control.    See  Si. 
5j^*S:*:         §  18.  In  this  case  the  plaintiffs,  the  assured,  and  the  de- 
t^fcafT"'  f*^"^*"***  ^^  insurer,  agr^  to  abide  the  final  deciskm  of  an 
9.  Qnj.        action  pending  between  the  plaintiffs  and  the  Massachusetts 
Fire  and  Marine  Insurance  Company  on  the  same  risk. 
On  the  trial  of  this  action  against  the  Company,  it  submitted 
to  a  verdict  in  order  to  review ;  they  gave  bond  and  re- 
viewed ;  an  adjustment  Dook  place,  the  company  paid  the 
assured  two-thirds  of  a  total  loss  and  gave  up  salvage,  and 
the  review  was  discontinued.    Held,  Gray  was  not  boimd  to 
adjust  on  these  terms  on  which  the  company  had  adjusted 
8  Mau.  R.     the  loss ;  the  action  was  on  this  special  agreement :  but 
^^'rt  lirY"  ^^^  w*s  no  final  judgment.     Plaintiffs  nonsuit. 
Com.  r.  *  '       §1^*  Assumpsit  for  money  had  and  received.    The  plaia- 
ouver&ai.   tiffs  insured  the  defendant's  freight  to  be  earned  by  their 
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Jupy  in  ft  voyage  from  T^mr^t  to  Jamgktu    She  wae  cap*    Ch.  40» 
tured  by  the  i^nch  and  recaptured  by  tbe  English,  aad  a    4rt.  fi6. 
salvage  of  one-half  was  decreed  to  the  recaptors,  the  defen-  v,^p-v^^^ 
danis  received  the  balance  of  freight  for  the  other  half* 
The  plaintiffs  paid  the  defendants  a  total  loss  according  to 
the  opimoBS  of  referees,  neither  they  nor  the  plaintiffs  then 
knowing  the  defendants  had  received  any  part  of  the  pro- 
ceeds from  the  cargo  as  freight.    The  defendants  after- 
wards remitted  the  monies  received  by  them  to  the  freight- 
ers.   Held|  the  defendants  were  not  accountable  for  the 
some  to  the  plaintiffs,  the  underwriters.    The  arbiurators 
decided  the  whole  was  due  from  the  company,  and  this  ^as 
true  and  just. 

^  20.  Assumpsit  on  a  policy  brought  by  one  aaswrti  and  8  Mauk  R, 
the  oBsignu  of  the  other  became  a  bwikrupt.  Judgment  ibr  I^^^.I^fBoI* 
ihe  defi^ants*    Total  loss  claimed  \  defence,  that  before  the  ton  M.  I. 
less  took  place,  via,  September  23,  1801,  Carroll  and  Snow^  Company. 
the  assureids,  sold  and  conveyed  the  vessel  to  one  N.  Water- 
mam   The  court  laid  down  the  rule  to  be,  that  ^  none  but 
the  parties  to  the  contract,  or  their  legal  representatives  in 
case  ^  their  death,  can  avail  themselves  of  the  contract'*  of 
insurancei  though  others  may  have  an  equitable  interest  in 
the  policy,  and  the  only  exceptbn  which  exists  is,  ^^  where 
a  policy  has  been  honajide^  and  Ibr  a  valuable  consideration 
assigned,  with  notice  to  the  underwriter,  and  an  assent  on  his 
parij  either  expressed  or  implied.'*    Held,  this  case  did  not 
come  within  the  exception^  for  the  conveyance  to  Waterman 
was  absolute,  though  the  plaintiffs  attempted  to  ptov^  k  was 
a  mortgage  in  fact. 

§  21^  ^5  to  Jire,    The  additional  premhim  given  on  a  re*  ^  Cranch 
vahiaiion^  under  the  rules  of  the  assurance  society,  must  be  202,  Atkin- 
eonstrued  to  be  only  on  the  excess.  .  JJJ^^  ^»**- 

And  no  member  of  the  society  can  divest  himself  of  his  gCrMch*' 
obligations  as  such  member  but  according  to  the  rules  i»f  the  i92,  Koim^i 
eociety :    2.  All  the  Enembers  of  the  society  are  bound  by  ca»«- 
the  doif^  of  the  majority :.    S»  If  the  assured  forfeit  his  bs* 
suranceby  his  own  neglect,  he  still  remains  bound  to  con- 
tribute as  a  member :    4.  Insurance  on  buildings  in  Alexan- 
dria, mode  before  that  town  was  separated  from  VirgMa^ 
cease  by  that  separation,  though  the  society  was  empowered 
to  make  insurance  only  on  houses  m  Virginicu 

If  there  be  an  article  in  a  policy  against  fire  distinctly  6  Johm.  R. 
valued,  and  it  is  absolutely  lost,  the  loss  is  to  be  estimated  ^^I'^^^iJ^^ 
according  to  such  valuation  as  liquidaited  damages  ^  there-  cmj^^^^ 

IMan.  199.^i^fi«tr«  1167,1171. 
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fore,  on  a  policy  on  goods  and  utensils  in  a  tobacco  manu- 
factory, among  which,  380  kegs  of  manufactured  tobacco, 
valued  at  %^fiOO  on  the  back  of  the  policy,  and  157  of  them 
were  burnt.  Held,  the  insured  was  entitled  to  recover  for 
this  quantity  burnt  in  proportion  to  that  valuation.  A  valu- 
ation is  only  to  fix  the  prime  cost  or  value  in  the  policy. 

§  22.  Appeal  from  circuit  court,  Columbia^  setting  under  a 
law  of  Virginia.  Held,  that  under  her  act  of  1794,  as  to 
insurance  against  fire,  property  pledged  to  said  society  con- 
tinued liable  to  assessment  for  losses  in  the  hands  of  bona 
fidt  purchasers  without  notice.  2.  Change  of  sovereignty, 
as  from  Virginia  to  the  United  States,  produced  no  change 
in  title  to  the  soil. 

Where  a  previous  memorandum  does  not  control  the  poli- 
cy ;  as  where  the  assured's  agent  delivered  to  the  insurer's 
broker  a  written  mttnorandumy  stating  the  assured  was  owner 
of  half,  and  that  the  policy  was  to  take  effect  "  if  no  insu- 
rance should  be  made  by  him  elsewhere:  held,  as  this 
memorandum  was  not  inserted  in  the  policy,  nor  annexed  to 
it,  it  was  no  evidence  to  control  it. 

§  22.  If  a  declaration  on  a  policy  of  insurance  aver  the 
goods  have  been  seized  in  a  hostile  manner  by  the  enemies 
of  our  lord  the  king,  to  the  plaintiff  unknown,  this  averment 
is  not  supported  by  evidence  they  were  seized  by  the  Span- 
ish government  as  about  to  be  imported  into  the  Spanish 
Main^  contrary  to  ihc  laws  of  Spain.  The  vessels  had  Brit- 
ish but  not  Spanish  licenses  for  this  trade.  The  plaintiff 
seems  to  have  nad  confidence  in  his  declaration,  because  it 
was  not  expressly  stated  or  admitted  the  goods  were  seized 
because  contraband^  therefore  to  be  intended  they  were  seiz- 
ed pirt  hellu 

§  23.  This  was  an  action  on  a  policy  on  cargo  from  MaU 
aga  to  Vera  Cruz  and  back  to  Europe  ;  undemTitten  by  the 
defendants.  The  vessel,  on  returnmg,  was  driven  into  the 
Havana*  The  assured  proposed  to  the  underwriters,  by  let- 
ter, to  end  the  risk  there  on  terms  named,  and  to  vacate  the 
policy.  The  company,  in  their  answer,  agreed ;  but  by  a 
minute  in  writing,  b^  their  secretary  not  even  signed  by  him. 
Before  the  assured,  in  Boston,  received  this  they  heard  of  a 
total  loss,  and  declined  accepting  it.  Held,  there  was  no 
contract  to  vitiate  the  policy.  Judgment  for  the  assured  as 
for  a  total  loss.  Here  was  no  agreement  completed  in  fact, 
and  this  minute  was  no  binding  act  on  the  corporation. 
See  Ch.  22,  n.  4.  2.  Policies  are  effected  on  the  same  risk, 
the  same  day ;  the  hour  of  the  day  may  be  averred. 
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Abt*  37.  Insurance  hr<iker^  how  liable^  ^c»  Cff.  40* 

Case  on  an  order.   January  8,  1798,  one  Tisdale,  who  had    Art.  38. 
been  much  concerned  in  underwriting  at  the  office  the  de-  v^^^v:'^^/ 
fendant  kept  in  Boston,  drew  an  order  on  him,  directing  2  Mass.  R. 
him  to  pay  the  plaintiff  in  proportion  to  their  respective  de-  293,  Hatch 
mands  on  Tisdale,  the  balance  finally  to  be  due  to  him  from  ^'  Brooks. 
Brooks^  office,  &c.,  when  he  should  be  in  cash,  &c. ;   also 
monies  Brooks  might  receive  on  Tisdale^s  account,  to  the 
amount  of  the  plaintiff's  just  demands.     January  29,  1798, 
Brooks  accepted  this  order.    Plaintiff  stated  there  finally  be*, 
came  due  to  Tisdale  from  Brooks  J^l 0,000,  and  more  thao 
that  sum  was  due  to  him.     Held,  Hatch  might  support  his 
action  for  his  proportion  against  Brooks ;  each  plaintiff  proved 
the  amount  of  his  demand  against  Tisdale,  who  died  in« 
solvent  before  commissioners  on  his  estate,  without  any  re- 
gard to  said  order,  and  received  dividends.     It  was  agreed 
tnat  Clap  might  have  judgment  in  this  action,  as  he  might  if 
he  had  sued  alone  for  his  proportion,  as  Hatch  and  Clap  on 
this  order  coxild  not  support  a  joint  action ;  the  sum  received 
by  Brooks  was  ascertained.    Judgment  for  Clap  for  {372.72^. 
The  principal  objection  seemed  to  be,  that  the  order,  when 
drawn,  was  drawn  on  a  contingent^  in  fact,  an  unascertained 
fund,  and  in  favour  pf  two  creditors,  whose  respective  debts 
against  Tisdale  were  not  ascertained. 

Three  important  points  are  settled  in  this  case.  1 .  If  A 
have  an  unascertained  balance  due,  and  becoming  due  from 
his  insurance  broker^  and  draw  an  order  on  him  for  it,  and  he 
accept  it  in  favour  of  the  creditor  of  A  to  an  unascertained 
amount,  it  is  good,  though  A  then  be  insolvent.  2.  Such  an 
order  may  be  in  favour  of  two  creditors  for  their  respective 
debts,  and  be  the  grounds  of  two  separate  actions.  3.  This 
order  is  not  affected  if  these  creditors  also  claim  as  creditors 
of  an  insolvent  estate.  5  Taun's.  R.  615,  616.  An  insurance 
broker  is  liable  to  pay  the  assured  the  amount  of  his  loss, 
occasioned  by  the  broker's  not  communicating  a  letter  to  the 
insurer,  whereby  the  policy  was  void. 

Art.  28.  Sundry  cases.     §1.  Sea-letter;   certificate  of  pro^  iJohns.R. 
perty  ;  memorandum.    "  The  vessel  sails  under  a  sea  letter  J^^^,  204, 
without  a  register,  property  warranted  Atnerican.^'^  The  court  Rhmeian- 

refused  parol  evidence  to  explain  what  was  meant  by  sea-  der  &  ai 

Uiter^  as  its  character  and  use  were  settled  by  public  trea-  Bat  2  Johns, 
ties  and  acts  of  Congress.    Held  also,  a  sea4etter  and  ccrtifi-  J):^^.^'^*^**" 
cate  of  property  were  distinct  documents ;  hence  sailing  with 
a  urtificate  of  ownership  was  no  compliance  with  a  warranty 
to  sail  with  a  sea-letter. 

§  2.  West  In^ausage.    Insurance  "  on  a  voyage  from  J^ew  ii?^ljl|^^* 
York  to  Barbadoes  and  a  market."    Held,  by  a  usage  in  the  Mai^^'  t. 

Robinson  &  al. 
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Cff.  4flL     West  India  trade,  cbc  ai$ured  mij^t  go,  hmmfii^  finom  isltnd 

jtfrl.  S8*    to  island  m  the  West  Indies  until  m  had  sold  the  whole  of 

v^p>v^-^   his  cargo,  and  a  part  at  one  island  and  part  at  another; 

perhaps  no  such  usa^e  elsewhere. 
1  J«lit»  IL         §  3.  ProjiU  insurable,  ^c.   Every  policy  thereon  srasL  of 
^^^J^^     necessity  be  a  valued  policy.   A  policy,  as  filled  up^  was 
HaUett.-^'    clearly  on  cargo,  though  intended  to  be  on  pfoJUs,  and  /ucrsl 
3  Johns  Cat.  evidence  to  explain  was  deemed  inadmissible,  as  there  waa 
r^^a?**"'*  no  ambijguity  in  the  words  as  they  stood.   See  art.  31 ;  Grant 
Juhci&ai.     ^*  Parkinton.  Art.  ^  ch.  13,  Dumas  v.  Jmt$.    Insurance  oa 
9.  Church.'     <13/)00,  profits  valued  at;   the  plaintifi*  chartered  a  shm  to 
bring  a  cargo  from  the  Spanisk  Main  to  .Yeis  Yorkj  and  got 
insurance  on  profits  valued  as  above,  and  no  proof  of  interest 
to  be  reauired  but  the  policy ;   and  if  the  goods  should  not 
arrive,  the  plaintiif  was  to  recover  for  a  total  loss^  and  the 
goods  warranted  free  of  average,  and  without  benefit  of  sal* 
vaffe  to  the  underwriter*    No  cargo  beine  found  at  the  Spa* 
nisk  Main,  the  vessel  returned  to  Jisw  fork  in  ballast  with« 
out  any  goods.    The  plaintifi*  sued  the  underwriter  for  a  re- 
turn premium ;  and  judgment  against  him,  for  the  underwri* 
ter  had  run  the  risks  named  in  the  policy,  and  the  ship  had 
returned  in  safety. 
1 D.  &  £.  ^4.  Where  a  policy  does  not,  on  the  fiace  of  it,  appear  to 

^*  be  illegal,  the  court  will  not  let  the  defendant  into  a  new 

trial  to  enable  him  to  shew  its  illegality.    Illegality  in  any 
SD.&E.  31.  part  of  an  entire  voyage,  makes  the  whole  policy  void. 
1  Johns.  Cas.      §  5.  Three  part  owners  of  property  warranted  neutral*   Two 
363,  Arnold   citizens  and  one  domiciled  in  an  enemj/^s  country ;  warranty 
UnUed  Ins*    fails.   As  in  this  case,  goods  were  insured  from  Kew  York  to 
Co.       °'     two  ports  in  Cuba,  and  warranted  American  property  ;  proof 
Same  princi-  to  be  made  in  JVew  York.    The  goods  were  owned  by  two 
pleastotfom-  native  American  merchants  in  New  York,znA  a  native ^mefv 
^l''r   ^      can  who  resided  at  the  Havana,  as  consul  of  the  United  States, 
481^  ^'error.  ^^'  joint  owners  of  the  ship  and  of  the  adventure  ;   vessel  and 
cargo  were  captured  by  the  British  at  war  with  Spain,  and 
the  goods  condemned  as  Spanish  property.     In  an  action  on 
the  policy,  held,  there  was  a  breach  of  the  warranty :  2.  that 
the  consul  of  a  ne^Airal  state,  residing  in  a  belligerent  coun- 
try, and  carrving  on  trade  as  a  merchant,  is  to  be  viewed  as 
domiciled  in  that  country :  and  3*  if  connected  with  newitrals 
as  a  partner  m  trade,  his  property  will  be  subject  to  captum 
and  condemnation,  by  a  belligerent  as  enemy's  property. 
6  Cranch  But  in  such  case  an  effectual  condemnation  can  be  only 

29,  Mary-  ^here  by  the  nolicy  the  proof  is  to  be  had ;  therefore  in  an 
tu  Woods.-^'  action  on  a  policy  on  property  warranted  neutral,  •*  proof  of 
7* do.  402,  which  to  be  required  in  the  United  States  only.''  Held,  a 
tamecaie.^  sentence  of  condemnation  in  a  foreign  admiralty  court,  on 
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the. ground  of  breach  of  blockade,  was  not  conclusive  evi-    Ch.  40. 
dence  of  a  breach  of  warranty.  Quaere,  if  a  breach  of  block-    Art,  23. 
udt  by  a  vessel  not  warranted  neutral  discbarges  the  under-  <^^\r^^y 
writers,     ^nd  a  vessel  might  lawfully  sail  for  a  port  in  the 
West  Indies,  known  to  be  blockaded,  until   warned,  off,  ac- 
cording to  the  British  orders  in  council  of  April,  I804,whic^h 
directed  no  capture  till  such  warning  was  given;  and  such  Whata 
vessel,  therefore,.was  not  bound  to  make  inquiries  but  of  the  uf®*?'*,^^ 

,  ,      ,     J.        ^        '  *  blockade, 

blockading  force. 

The  assured  are  not  understood  to  warrant  the  vsholt  cargo  6  Cran^h^ 
neutrali  but  only  the  interest  insured  is  so.     Hqnce,  if  the  in-  274,Livings- 
lerest  of  one  joint  owner  of  a  cargo  be  insured,  i\  is  sufficient  i^/jnsXo* 
if  that  interest  be  so,  and  it  is  no  breach  of  the  warranty  of 
neutrality  if  the  other  joint  owner,  whose  interest  is  not  in- 
sured, be. a  belligerent. 

It  IS  a  compliance  with  a,  warranty  of  American  or  neutral  3DallaB,49l. 
property,  if  the  assured  remain  the  legal  owner.     If  I  sell  my  —H  Joh  ns. 
ship  to  an  alien,  to  be  paid  for  in  all  events,  but  to  be  trans-  ^vvSteaton 
ferrcd  to  him  at  a  future  day,   the  property  remains  in  me,  i84. 
an  American,  anc^  I  inay  well  so  insure. 

If  a  warranty  be  that  orders  shj^ll  be  given  that  the  ship  tPallaB,l92. 
shall  not  cruise,  they  mu^t  be  expressly  givpn  to  the  cap- 
tain;  if  but  aq  implication  from ', the  gpncral  .instructions, 
there  is. a  breach  of  warranty. 

Q)ie  emigrating  and  naturalized  in  ro<ir,  w  neutral.  As  a  SX  hiu.Cafl 
subject  of  a  belligerent  state  comes  here,^rigran/€  .6e//o,  and  J^.^^*^'** 
is  here  na/ttra/ized,he  may. well  warrant  his  property  neutral  Rhinelander 
in  a  policy  of  insurance';  anct  he  need  pot  disglose  the  time  ^M,.  in  fir- 
of  bis  emigration. 

Insurance  on  the  "  good  American  ship,  called  the   iZod-gJoh'^floR. 
man,^^     Hi^ld,  .this  was  a  warranty  she   W2is  American^  and  30^  Barker 
evidence  she  was  owned  by  an   American  citizen,  and  had  f^.  ^* 
all  the  papers  for  an  American  vessel  except  a  register,  hav- 
ing sailed  with  a  sea-letter  oi\\y ;  this  was  ^  compliance  with 
the  warranty. 

§6.  On 7m*.  A's  life  is  insured  for  a  year;  w;ilhin  it  he  ^;*^-  " 
receives  a  mortal  wound,  but  dies  after  the  year  expired,lhe 
underwriter  is  discharged.  A  creditor  may  legally  insure 
the  life  of  his  debtor  to  the  amount  of  his  debt^  but  as  the  in- 
surance can  be  only  for  the  security  of  his  debt,  if,  ibc'debt 
be  actually  paid,  even  though  by  third  persons  furnishing 
the  means,  the  policy  becomes  void. 

§  7.    rnsurance  on  a  life  is  valid  by  our  law$,  and  a  single  \^^^^^^ 
woman,  dependant  on  her  brother  for  het*  support  and  edu-  d^iL-j 
cation,  has  a  sufficient  interest  in  his  life   to  entitle  her  to  An. 25,  ■. 3. 
insure  it,  and  it  will  avail  her,  on  his  debth,  within  the  time 
insured,  though. he  was  engaged  in  an  unlawful  and  immoral 
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trafic,  she  being  ignorant  of  his  intentions  as  to  it ;  the  as- 
sured must  have  an  interest  in  the  thing  insured,  or  it  would 
be  merely  a  wager  policy,  which  would  be  against  the  gene- 
ral policy  of  our  laws,  and  so  void  ;  he  stood  towards  herm 
loco parenlis^  and  a  sister  may  insure  the  life  of  a  brother  on 
whom  she  depends  for  support,  nearly  on  the  same  principle 
she  can  insure  the  life  of  a  parent.  Where  it  is  the  duty  of 
the  assured  to  appeal  and  advance  the  expenses,  though  to 
be  repaid  by  the  underwriters*  13  Mass.  R.  111^  Thatcher 
V.  Bellows. 

§  8.  Where  the  undertorilers  may  elect  to  make  the  property 
abandoned  theirs.  Abandoned  and  accepted  by  them,  ana 
they  paid  the  loss  to  the  assured;  and  his  agent,  not  knowing 
of  the  insurance,  purchased  the  property  of  the  captorsi,for 
the  owner's  benent,  and  then  sold  it,  and  invested  the  pro- 
ceeds in  goods  he  sent  to  the  assured.  Held,  the  under- 
writers might  elect  to  consider  the  purchase,sale,and  invest- 
ment, as  done  by  their  agent  and  said  investment  theirs. 
Many  decisions  shew  that  property  thus  insured,  abandoned, 
and  accepted,  vests  fully  in  the  underwriters. 

§  9.  How  far  the  act  of  the  agent  binds  the  underwriters^  ^c. 
The  proof  of  interest  and  a  loss  on  a  policy  were  submitted 
to  the  agent  of  the  underwriters;  he  stated  the  amount  of  the 
loss,  Held,  this  admitted  the  proof  suflBcient ;  and  when  the 
underwriters  paid  the  amount  into  court,  they  admitted  the 
cause  stated  in  the  plaintiff's  declaration.  1  Campb.  N.  P. 
134;  1  CainesM44. 

§  10.  Underwriters  cannot  set  off  premium  notes  on  other  polu 
ci^  to  the  exclusion  of  a  return  premium^  <^c. ;  as  where  they 
sued  the  endorser  of  a  premium  negotiable  note,  and  before 
the  commencement  of  their  action  they  became  liable  to  pay 
the  maker  of  the  note  his  return  premium  on  the  same  policy; 
held  the  defendant  was  entitled  to  the  amount  of  it,  to  be  de- 
ducted from  the  note,  though  the  maker  at  the  same  time 
was  indebted  to  the  underwriters  for  other  notes  given  for 
premiums  on  other  policies,  and  had  become  insolvent.  How 
d:  fraudulent  act  in  an  ostensible  owner  avoids  a  policy  of  the 
real  owner. 

§11.  Where  the  policy  covered  the  premium^  though  not 
named^  ^c;  as  where  the  assured  owned  but  one-third  of 
the  vessel,  and  got  insurance  effected  for  {9,000  on  her, 
valued  in  the  policy  at  ^  1 8,000  at  45  per  cent,  premium  ;  he 
made  no  representation  of  his  proportion  of  her;  a  total  loss 
happening,  he  claimed  the  whole  sum  on  the  ground  be  in- 
tended to  insure  the  premium.  Held,  entitled  to  recover. 
Assured  abandoned  ;  was  a  salvage  of  $1,400. 
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§  12.  A  decree  of  an  admiralty  court  in  Hayti  founded  on     Ch.  40. 
no  libel^and  in  which  no  trial  was  had,  condemning  a  vessel    Art.  28. 
and  cargo  belonging  to  citizens  of  the  United  States,  for  an  \,^v^^^ 
alleged  breach  of  blockade,  was  holden  not  to  be  conclusive  j^  i^^ss.  R. 
evidence  of  that  fact ;  also,  the  principle  several  times  dc-  S9l,  Sawyer 
cided,  that  if  the  master  on  his  own  account  buy  such  con-  ^  ^'  *•  *j^® 
demned  vessel,  the  loss  cannot  be  reduced  from  a  total  to  a  j.Com. 
partial  one,  nor  did  it  appear  any  monition  issued,  or  any  of 
the  usual  formalities  were  had. 

§  13.  If  the  assured  at  the  time  of  making  the  policy  have  2  Cranch, 
certain  intentions,  not  expressed  in  it,  the  knowledge  of  the  419,  Graves 
underwriters  of  such  intentions,  at  such  times,  ought  to  be  ^;^,Jj^^^* 
clearly  and  fully  proved,  to  make  it  proper  for  a  court  of  See  3  Cain, 
equity  to  cause  the  policy  10  be  altered  and  conformed   to  ^3.— 2  Bob. 
such  intentions,  and  a  policy  on  a  ship,  in  the  name  of  one  New.onCon! 
joint  owner,  s^s  property  may  appear,  without  the  clause  stat-  342, 350. 
ing  the  insurance  to  be  for  the  benefit  of  all  concerned,  does 
not  cover  the  interest  of  another  joint  owner.     Sufficient 
averment  of  property,    6  Bos.  &  P.  77  ;  2  Bos.  &  P.  63. 

§  14.  A  ship  never  heard  of,  is  presumed  to  be  lost  by  sstra.  1199, 
the  perils  of  the  sea,  or  by  sinking  at  sea.     So  even  after  Green  v. 
captured  and  ransomed  and  not  heard  of  after  that ;  so  pre-     ^^^^' 
sumed  to  be  lost  if  not  arrived  in  the  most  usual  limits  of  the  p„t,  03. 
voyage.     2  Johns.  R.    160,  Gordon  v,  Bowne  ;  and   it   is 
not  reasonable  to  calculate  on  the  utmost  limits  of  it.     1 
Cain.  525. 

§  16.  A  ship  entered  the  port  of  a  foreign  state,  and  it  Brownv.    ] 
seized  her  on  a  suspicion  of  a  breach  of  neutrality;  is  a  loss  Sf"^"- 

!_.,  ,      ,  V.  i_  ••  .1.  II   Smith ». 

by  the   restraint  of  prmces;  those  suspicions  must  be  well  steinback. 
founded  to  be  a  guide  to  us;  2  Cain.  £r.  168,  173,  bow  a  l  Maule  & 
policy  may  be  void  in  part.  ®®^-  ^*  ^■ 

§  16.  Jfavigatim  acts  and  decisions  thereon^  espedally  as  to  9  Johns.  R. 
colonies.     These  acts  make  some  commerce  lawful  and  so  in-  l^»  the  in- 
surable, and  some  not  and  so  not  insurable.     The  first  Brit-  J^^jjJ^^^^ 
ish  navigation  act  was  passed,  6  R.  2  ;  Stat.  1.  ch.  3,  and  lyon  ac- 
many  since  quite  to  the  present  time.     See  the  contents  of  count  of  a 
those  stated,  and  the  decisions^  thereon,  Chitty's  Law  of  Na-  salved  hlil 

tions,  200  to  266.  '  objection  to 

The  French  navigation  act  as  to  French  colonies  that  pro-  wantof  evi- 
hibits  the  importation  of  the  produce  from  the  colonies  in  prove  i^te- 
any  ships  but  French  ships,  the  cause  of  many  captures,&c.;  rest. 
and  losses  on  policies  of  insurance.  Chitty's  Law  of  Nations,  2  Maule  &S. 
161,  166,176,183.  Foreign  laws  how  proved,  6  Cranch  274. 
The  underwriter  is  held  when  he  agrees  the  assured   may 
use  simulated  p?Lpers. 

§  17.  Paper  ruble  or  exchange^  hoTD  computed.     Case  on    a  scranch 
policy  of  insurance,  dated  May  18, 1810,  on  cargo  from  St.  56,p]easimtfl 

V.  Maryland 
Ins.  Com. 
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Ch.  41.    Pelersburjrh  to  Philadelphia,' Tor  $6,006,'  valuing  (he  invoke 

Art.  ll      ruble  at  forty-six  cents,  whole  invoice  95,565  rubles,  71  equal 

^^^Pv'i^   at  46  cents  a   ruble  to  $43,960.9^,  speeie  dollars.     Eight 

policies   elFecled  before  this,  06',9()O  amount  of  them,   no 

valuation  of  the   ruble  in    seven  of  ihem;  in    the  eighth  it 

was  valued  at  40  cents ;  loss  bj  capture.     Held,  the  whole 

cargo  is  to  be  valued  at  46'  the  ruble,  the  exchange   in  the 

policy  in  question;  without  regard  to  the  rate   of'exchan.^e 

^       by  which  the  value  may  have  been  ascertained  in  the  other 

policies. 

;:  Cranch,  §  18.   JVhal  is  landing  goods — policy  on,  to  be  safely  land- 

w^Maririe      ^^'     ^^'d»  landing  them  at'  Leghorn  is  sufficiently  eflecie-.l 

In?.  Com.      by  landing  them  at  the  Lazaretto^  on  the  shore  of  the  port, 

about  half  a  mile  from  the  city,  that  being  the  usage  of  the 

trade. 


CHAPTER  XLI. 

ASSUMPSIT.    INTEREST. 


See  damage.      ^^rj,^  j^  Interest^  «Jrc.  §  1.  In  this,  as  in  some  Other  actions, 
it  is  often  material  to  know  when  and  on  what  principtes  in^ 
terest  is  to  be  calculated.      Is  not  allowed  in  equity  as  a  pen- 
alty.    New.  on  Con.  311.  312,  360. 
ofLoirisiana        ^  ^'  Legal  interest  is  allowed  on  two  principles.     1.  Be- 
p.'M)8,  inte-  cause  it  is  promised  :  2.  Because  the  creditor  is  kept  out  of 
rest  is  5  per-  his  money,  or  property,  after  it  is  due.     l^he  first  is  clear, 
sums  the  ob-  ^"^  the  court  will  compute  legal  interest  according  to  the 
ject  of  judi-  promise  to  pay  it. 

^*^^  d^l.  5  ^'  ^^  ^°  ^^^  second,  it  seems  clear,  on  general  pirinciples, 

SwilinTm     ^'^♦V  '^  money  is  to   be    paid   or  property  delivered  to  ihe 

terest  is  6      plaintiff,  On  a  certain  day^  and  it  is  not  done,  and  the  defen- 

andb^'ron-.  has  no  legal  excuse  for  not  doing  it,  he  ought  to  allow 

tract  n(rt^"     interest  from  that  day  because  from  that  time  he  detained  from 

above  10  per  the  plaintiff  his  money  or  property,  which  he  ought  to  have 

cent.  received,  and  generally  the  inconvenience  of  being  kept  out 

of  either  must  be  deemed  equal  to  interest;  and  the  practice 

has  been  to  allow  interest  in  most  cases,  accordingly,  except 

where  the  sum  to  be  paid  is  merely  in  damages  not  ascertained. 

Sink°i  §  ^*  ^^  where  the  plaintiff  recovers  ^  judgment^  interest  is 

Lanfton.  ,    allowed   on  it,   on  common   law  principles,  to  the  liifte  of 

affirmation  or  of  a  new  judgment. 
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§  5.  And  inf^l'est  is  allbwied  in  an  action  foi' money  had  Cir.  41; 
an<!  received  from  the  service  of  the  writ|  ih^t  being  con-  ^tU  1;. 
si'Jered  as  a  demand.     Mass.  S.  J.  Court,  June  term,  1794.     \^ps^^^ 

§  6.  Generally  the  plaintiff  is  not  entitled 'to  interest  on  Andi^ews^. 
good^  sold,  at  common  law,  but  interest  may  be  allowed  for'  S^®T*2iM 
goods  sold,  where  they  are  sold  on  a  certain  credit,and  then  EddoweB  v. 
it  is  understood  by  the  parties  interest  is  to   be  paid  by  a  HopMiis, 
p^riicular  understanding,  or  by  the  course  of  business;  as  ^^jfTZiQ 
where  the  plniniiffs  were  wholesale  linen-drapers,   and  the  Grahiiii,r! 
defendant's  testator  was  an  American  merchant,  and  it  ap-  Woodaon» 
peared  to  have  been  the  usuge  of  the  ./fmencan  trade  for  the  ^*?J!s^'*" 
American  purchaser  to  pay  interest  after  twelve  months'  ere-  cbi&BgeB.    .. 
ciu.  at  5  percent;  and  for  the  tradesmen  in  England  to  charge 
the  m^jrchanis  there  interest,  after  havinggiven  him  fourteen 
mouths'  credit.     Lord  Mansfield  held  the  creditor  was  en- 
titled to  interest  in  such  cases  by  the  usa^e,  after  the  giv^n 
period  of  credit  expired;  and.  also,  that  it  may  be  allowed  <  NewR. 
on  book  accounts,  in  cases  of  long  delays  under  vexatious  and  ^^■ 
ofipressive  circumstances,  if  the  jury  in  their  discretion  shall 
th'nk  Hi  to  allow  it. 

§  7.  The  party  to  be  held  to  pay  interest  roust  not  only 
knoxv  when  he  is  to  pay,  but  be  able  to  know  what  sum  he 
is  «o  fay. 

§  8.  Upon  an  account  stated  between  merchants,  the  jury  s  WUs.  305. 
m^  V  i/ivc  interest  from  the  day  the  account  was  stated.    *'I6-  Bl««oy  &al. 
torest  i>»  due  on  all  liquidated  sums  from  the  time  the  sum  5k al?*^^ 
becomes  due  and  payable;"  hence  interest  is  allowed  on  all  2  W.  B1.76L 
b'lls  and  notes  payable  on  certain  d.iys,  or  after  demand,  if  fo^lli^iSP'' 
pjiyable  on  demmd,  and  on  money  lent  and  advanced  after  bi.  803, 308, 
piyH'»ln.     Goods  are  usually  sold  on   credit,  nor  w /Ac  *icm  Inlawny  » 
IxqHidaltd  till  the  jury  find  the  Value    the  same  as  to  work  1^^^^ 
done.     In  debt  for  rent  in  arrears  there  is  no  interest  by  way  wi»e. 
of  damai^es  ;  3  Hen*  &  M *  463,  467,  except  as  below. 

§  9.  A  bond  may  be  dated  July  20,  1787,  and'  draw  in-  6T.R,4es 
tercst  from  June  20,  1787,  and  be  legal;  and  if  the  princi-  b^'Jj^^ 
pal  and  interest  exceed  the  penalty,  the  jury  may  and  ought  178.— 
to  give  the  residue  in  damages  and  even   against  a  surety.  L^^*  5^ 
Harris  Vn  Whillemore.  ,  /nrfia  interest  made  principal  in  £ng-  406.— 
land  carries  English  interest.     In' a  suit  on  a   bond  :to  per^  2  Burr.  1094 
form  certain  articles  ofagreement,  interest  is  recoverable  not  ^«^*'^®'j? 
provided  for  in  the  agreement.  cawi-^nd 

§.  10.  HozD  a  trustee  pays  interest.     Ati  executor  or  trustee  13  ivtam  ftr 
who  makes  interest  or  uses  money  of  the  estate,  shall  be  ^  ^Sv^ 
charged  with  interest.  So  if  he  be  empowered  to  put  money  bwdi 
at  interest,  and  he  lets  it  layby  him^  be  shall  account  for  in-  »  J^Aaa.-  R' 
lerest ;  but  in  the  first  case  the  hazard  is  to  be  considered^  ''^^  ''^•"" 
and  in  the  last  there  must  be  an  opportunity  to  put  the  mon- 
ey out  safely. 
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§  1 1.  In  cases  of  bankruptcy,  interest  ceases  from  the  date 
of  the  commission,  but   it  revives,  and  is  paid  to  the   final 
discbarge,  if  there  be  estate  enough  to  pay  205.  in  the  pound 
Kyd,  132.      or  more.    Trustees  accountable  for  it.     See  ch.  114,  a,  17, 

s.  16. 
1  ThXitJh  §  1 2.  No  interest  is  allowed  on  goods  sold,  nor  on  an  open 

WuT^JS  —  ^^^^^'^'i  except  in  three  cases ;  1 .  When  promised :  2.  In  the 
1  Barnes'       usage  of  tracie,  as  between  England  and  America:   and  3d. 
No(M,l97.     as  damages  for  vexatious  delays;   and  in  a  case  in  1  Dall. 
910  ^*'**       ^^^'  ^^^»  ^^  award  was  set  aside  because  the  referees  al- 
€J6hn».  R.    lowed  interest  on  an  open  account ;   and  monies  received  for 
45,  N«w©ll     another  and  retained  without  his  consent, ought  to  carry  inte- 
».  Onivold.  p^gj^     rpj^jg  ^^^  i^g  equitable,  but  no  law  is  recollected  by 
which  the  plaintiff  can  recover  interest  before  a  demand  in 
an  action  for  money  had  and  received. 
4Ve«.  Jun.         §  13.  Jf  an  executor  keep  a  fund  and  use  it   for  his  own 
Kaw.  "*^  ^  benefit,  contrary  to  his  trust,  he  must  account  with  interest. 
Cod.  4,32,         §  14.  Rate  of  inieresty  ^c.     In  Rome,  it  was  12  per  cent. 
341^^0^  T^"^  Justinian  reduced  it  to  4  per  cent.     In  Holland,  in  the 
22*  1. 1.--^   time  of  Grotius,  8  ;  in  England,  act  37,  Henry  VIII.  put  in- 
Dig.  22, 1,     terest  at  10  per  cent. ;  21.  James  I.,  at  8 ;  12.  Charles  II.,  at 
10  Mod  278   ^^  ^"^  ^^'  of  A""»  ^^  ^'     ^^  New-York,   interest  has  long 
"  been  at  7  per  cent,  but  generally,  in  the  other  Stales,  it  has 
been  6  per  cent,  a  year.     No  interest  allowed  in  the  time  of 
Henry  VII.  nor  in  Rome,  except  the  debtor  made  profit  or 
was  guilty  of  fraud  or  neglect. 
^^'^^'        §  15*  Contracts  made  in  foreign  countries  on  interest,  must 
'      '       be  settled,  and  the  interest  computed  according  to  the  rate  of 
interest  where  the  contract  is  made  ;  and  on  this  principle, 
the  English  courts  allow  TrurA,  Americariy  Turkish^  ^nd  ^India 
interest.     Interest  depenes  on  local  circumstances;  A  gives 
his  note  to  B,  to  pay  at  a  certain  at  3  per  cent.,  and   if  not 
then  paid,  with  lawful  interest  till  paid ;  not   paid   at  the 
time, legal  interest  is  due  from  the  date;  15  Mass.  R.,  177, 
1  Mass.  R.,  31,  Tappan  v.  Austin. 
AwSn**'*         5  Ifi-  Interest  how  alleged.     If  in  an   action   of  assumpsit, 
the  declaration  allege  a  promise,  an  express  promise  must  be 
proved ;  for  a  promise  to  pay  interest  is  understood  to  be  an 
express  promise;  if  the  law  allows  interest  as  on  a  judgment, 
after  the  pay-day  of  a  note,  &c.,  it  allows  it  by  the  way  of 
^,  - .     „    damages ;  and  hence  it  is  not  declared   for.     interest  now 

Ch.  14.  a.  3.      I       ^°^i  .  r       i_       I 

8.24.-  due  to  the  assignee  of  a  bond. 

iMasfl.  R.         §  17.  If  money  be  decreed  by  the  judge  of  probate,  the 

Wne'jud  e  ^^"^  decreed  to  be  paid  draws  interest  from  the  dale  of  the 

V.  Mc'intiw.  decree,  if  no  time  of  payment  be  specified ;  but  in  making 

1  Mmb  R.     out  the  declaration,  the  interest  is  not  mentioned. 

i?®*f^-  5  18.  So  in  covenant  or  for  a  return  premium,   interest  is 

rroctor  v,  ^  --  ,  .^i  •!•  •• 

Moore.         computed  from  the  service  of  the  writ,  as  this  service  is  con- 


8. 
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sidered  as  a  demand ;  but  then  this  interest  is  not  alleged  in  Ch.  41. 
the  declaratidn.  In  debt  for  damages  award  to  owner  of  ^rU  1. 
land  to  be  paid  by  a  dock  company,  a  jury  may  give  in-  \^pv«^ 
terest. 

§  19.  Assumpsit  lies  for  interest  alone.    This  seems  strong-  iMaula  A 
\y  implied  in  this  case  in  which  the  2d.  count  was,   that  the  ^^  ^^'^ 
defendant  owed  the    plaintiff  £66  for  legal  interest  due  and  Herrieii  v. ' 
payable  on  a  certain  other  sum   lent,   &c.,   and  the  court  Jamieson. 
seemed  inclined  to  support  this  count,  notwithstanding  the  JgJ^®^^^ 
case  in  Yentris,  in  which  it  is  said,  ft  was  resolved  ^^  that  no  v.iSee^ 
action  of  debt  lies  for  the  interest  of  money,  but  it  is  to  be  *  W.  Bl. 
recovered  in  assumpsit  in  damages.'' 

§  20.  In  this  case  ihe  point  was  settled  directy,  that  there  3  MtagiR. 
may  be  a  count  for  interest  alone,  as  where  it  becomes  due  ^.b^ST^ 
before  the  principal  is  payable.  poit.    ^ 

§21.  This  was  ejectment  on   a  mortgage;  plea,  that  in  ^^'cuit 
1790  the  plaintiff  recovered  judgment  on  the  bond  for  % — ,  Bortontoct. 
this  debt  and  that  paid  in  1794.     The  court   held  that  the  i795»Ap- 
interest  was  due,  in  equity  on  the  judgement  from  the  time  it  ^'P ''■ 
was. rendered  to  1794,  when  it  was  paid,  which  interest,  not     "*"  * 
being  paid,^  was  an  equitabledebt,  and  that  the  mortgage  did 
remain  a  lien  for  any  sum  etpiitdbly  due,  and  that  tne  mort- 
gager ought  not  to  redeem  without  paying  such  sum,  yet  the 
principal  being  paid,  this  interest  could  not  have  been  re- 
covered in  an  action.     If  the  creditor  accepts  the  principal, 
'  he  cannot  sue  for  the  interest. 

§  22.  Interest  becomes  principal  in  certain  cases.     Whenever  LJ^m  f" 
it  is  included  in  a  judgment,  the  whole  thence  draws  interest,  aono.  Ptes- 

§  23.  And  by  the  statute  the  costs  also  bear  interest,  so  ton. 
that  whatever  sum,  debt,  and  costs  the  plaintiff  has  judgment  y'^^^ 
for,  that  sum  draws  interest  from  the  rendition  of  judgment.  1796,  s.'3. 

§  24.  This  was  assun^sit  dated  in  1775,   interest  at  5  per  Circuit 
cent. — Jones  was  an  absentee.  In  1784,  Gill  promised  If  the  £jjjjj,f^ 
plaintiff  would /or&ear  one  year^   he   would  pay   the  note.  June, 
Judgment  for  the  plaintiff,  principal  and  interest,  at  6  per  17^,  Jones 
cent,  and  that  computed  not  on  the  original  sum,  but  on  the  ^'      ' 
debt  as  it  stood  when  the  new  promise  was  made  ip   1784, 
including  the  principal  and  interest  then  due.     In  this  case 
the  plaintiff  did  not  in  bis  declaration  aver  that  he  did  fof- 
bear  one  year;  this  would   have  been  bad  on  demurrer, 
but,  as  the  court  said,  not  after  verdict ;  nor  jdid  he   aver 
what  interest,  or  on  what  sum. 

§  25.  But  the  court  held  that  the  new  promise  in  1 784 
was  in  consideration  of  forbearance  one  year,  to  pay  at  the 
end  of  the  year  the  sum  then  due,  and  that  from  that  time  it 
carried  6  per  cent,  interest,  being  that  of  the  country  where 
the  new  promise  was  made  in  1784. 
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Ch.  41.  §  26.  So  if  interest /ku  become  due  on  a. debt,  and  the 
Art.  1.  debtor  agrees  to  make  ii  principal,  it  is  ihence  p^rt  of  ii>e 
^^^^v^p/  principal.  But  Cowper,  Lord  Chancellor,  said,  ihat  ii  wlun 
8Uk.(449,  thtMhi  is  contracted^  there  be  an  agreement  that  .  if  interest 
0*wUrttn-«.  be  behind  six  monthsy  then  it  shall  be  accounted  principal,  is 
5vS»!?8  void ;  there  is  »  material  difference  between  the  two  casej«. 
Con.  549.  §  27.    So  when  the  mortgagee  assigns  his  mortgage,   ^U 

3^1k.24i,  money  really  paid  by  the  assignee,  if  due  at  the  time,  be- 
^ise!^'  comes  principal  as  to  ihe  mortgager  whenever  be  comei?  lo 
2  Bos.  A  P.  redeem,  but  must  it  not  be  by  his  assent  to  the  assignaient. 
2Sa^  ?15  §  ^^'  ^w'«^«*'o'» %^^*<^'-  If  a  legacy  be  bequeathed,  and 
fimoUv.  '  no  time  of  payment  named,  it  shall  be  paid  in  one  year,  and 
J^—  an  infant  shall  have  interest  after  that  year  for  maintt" 
^g^*  ^**'  nance :  but  a  person  of  age,oftly  after  demand  made  after  the 
28tlk.4i6    year.    Vern.  251^.6  Ves.  J.  620,  539.— 8  Ves.  J.  410.  Pre. 

Ch.  161. 
51?  414!^  §  29.  In  case  of  a  vested  legacy  due  immediately^  and 
2P.*W.26,  charged  on  lands^  ormoney  in  the  yiincfe,  which  yields  an 
TJT'^^v^'  >  immediate  profit,. interest  shall  be  paid  thereon  from  the  les- 
yiQ^Qxe^  tator's  death;  but  if  charged  on  i\\t personal  estate,  which 
ciiettv. DoK  cannot  be  immediately  got,  in,  it  shall  carry  interest  onjy 
5^4fi?*^*'*"  'f**^°*  ^^^  end. of  the  year,  after  the  death  of  the  testator  ;  a 

legacy  payable  at  a  certain  day,  draws  interest  after  the  day, 
«  without  demand,  3nd  so  is  our  law ;  see  legacy,  c.  43,   and 

c.  147«     Dawes  judge,  &c. 
^<j<Mn*  !>»«•      ^  ZO.  Equitable  interest.     If  the   mate  take   the    captain's 

money  intended. for, trade,  he  shall  account  for  principal,  in- 
2ComD      teresty  and  .profits. 

S33^ilirin«      §  ^1*  ^"  administrator  shall  not  be  charged  with  interest 

9.  Hunt.--     on  account  of  the  personal  estate,  in  every  case,  but  if  he 

JAtiyroB,      has  it  a  longtime  in  his. hands,  and  is  out  at  interest,he  shall 

•     be  charged  with  it.     By  our  law  and  practice  ihe   accruing 

interest  is  considered  a  part  of  the  debt,,  and  charged  accor- 
dingly ;  now  1  per  c^nt.  a  month,  after  a  year,  by  act  A.  D., 

1818. 
2Dal.l83.        §  32.  A. trustee  who  holds  the  ^loney  of  another,  accounts 

for  nO'  interest  unless  they  be  demanded.of  him.     If  there  be 

DO  proof  of.  asdemandy  interest  is  compMt^d  from  the  service 

of  the  writ. 
2  Dal.  262,         §  .33.  The  jury  may  give  the  penalty  in  a  bond  payable 
r/is^"*'    on  a  first  day,  and  also  interest  thereon   as  damages,  if  the 

justice   of  the  case  .require  it ;  .principal   authorities  2  T. 

R.  388;.  BuU  N.  P.  178;  1  Salk.  206;  3  Cro.  559  ;  Imp. 

M,  P.  194, 202  ;  H.  Bl.  1 1,  231  ;  2  W. .  Bl,  1 190  ;  4  Burr. 

2^28. 
2 Dal.  256.         §  34.  In  all  cases  on. writs. of  error,  when  judgment  is.af- 
a>uit?f"^    firmed,  the  execution  may  include  interest  from  the   date  of 
Penn.  ^        the  original  judgment,  to  the  time  of  the  affirmation ;  this  is 


INTEREST. 


217 


the  rule  in  the  Supreme  Court  of  the  United  Stales,  as  in  se- 
veral cases  in  3  Dallas'  Reports;  was  decidrd  on  a  case  re- 
mitted  to  it  from  the  high  court  of  error  and  appeal. 

§  35.  Bail  shall  pay  interest  from  the  lime  the  judgment 
was  rendered  against  the  prinripal. 

§  36.  No  action  lies  for  the  interest  of  money,  without  an 
express  promise.  And  it  rs  laid  down  in  some  books  ihai 
timry,  or  extra  interest,  paid  may  be  recovered  back  in  an 
action  for  money  had  and  received. 

§  37.  This  was  assvmpsit  on  a  note  of  hand  payable  in 
eight  j'ears,  with  interest  payable  yearly ;  held  an  action 
lies  for  the  interest^  before  the  principal  is  payable  and  inter- 
est is  allowtd  on  each  years^  interest  unpaid, 

§  38.  This  was  assumpsit  on  a  wri//en  contract,  but  not  un- 
der seal,  dated  October  24,  1800,  to  pay  and  deliver  hais  at 
certain  daysy  by  instalments,  and  at  certain  prices,  and  inter- 
est after;  court  held  the  action  to  lie  for  ench  insialment, 
and  computed  interest  after  the  time  of  delivery  afi;reed  up- 
on;  same  2  Bos.  &  P.  330,  337,  Mountford  r.  Willes;  the 
same  though  no  interest  was  named  in  the  promise  ;  3  Mass. 
R.221. 

§  39.  If  the  plaintiflf  in  an  action  on  his  contract,  ^et  a 
verdict,  and  is  delayed  of  his  judgment  by  the  defendani's 
unsuccessful  motion  for  a  new  trial,  he  shall  have  interest  on 
the  sum  found  by  the  verdict  from  the  lime  of  finding  it,  to 
the  day  of  entering  judgment,  and  the  clerk  should  enter 
this  as  a  general  practice,  &c. 

§  40.  This  was  an  action  on  a  review  bond,  the  plaintiff* 
had  recovered  judgment  against  the  defendants,  they  receiv- 
ed and  gave  the  usual  bond  to  the  plaintiffs  to  pay  the  whole 
judgment  if  affirmed,  and  12  per  c^nt.  interest  and  rfowfe/f 
costs,  the  former  judgment  was'  affirmed,  the  jury  finding 
larger  damages,  and  canting  interest*at  6  per  cent,  to  the  time 
of  their  verdict  in  review,  this  the  defendants  paid;  and  in 
this  action  on  the  review  bond  to  recover  the  12  percenu 
and  double  costs,  forfeiture  confessed,  and  on  heading  in  equi- 
IV  the  court  allowed  an  additional  6  per  cent,  interest  and 
double  costs,  and  interest  on  ihe  whole  from  the  judgment  in 
review. 

§41.  It  was  in  this  case  decided,  that  in  an  action  for 
money  had  and  received,  the  net  sum  only  without  inierest 
car  be  recovered,  but  this  rule  must  have  some  exceptions 
clearly  growing  out  of  the  principles  above  slated.  No  in- 
terest for  arrears  of  rent  payable  in  wheat. 

§  42.  This  was  an  action  of  trover  for  bills  of  exchange, 
and  error  brought  in  the  Exchequer  Chamber,  and  interest 

Wlieeler  in  error. 
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Ch.  41.    from  the  date  of  the  final  judgment  was  allowed  on  alt  sueb 

Art.  1.     bills  as  were  received  before  it,  and  from  the  time  of  the  re- 

>^^pv^^^  ceipt  on  all  such  as  had  been  received  after.     In  this  case, 

in  note  14,  rules  for  allowing  interest  are  laid  down,  and  aia« 

2^  ny  English  and  American  cases  (near  one  hundred)  cited, 

incluiling,  generally,  the  above  rules  and  cases. 

^^^^  ^  ^^*  "  ^^^  party  has  accepted  the  principal,  he  cannot 

hiffi  t».*Wifl-  recover  interest  in  a  separate  action,  and  on  a  bill  of  ex- 

wlkl.  change  drawn  in  England^  and  payable  lAere,  a  plaintiff  in 

Jiew  Yorkcitn  recover  but  five  per  cent.  4  Johns.  R.  183. 

§  44.  Assumpsit  by  endorsee  v,  endorser  of  a  note  paya* 
ble  in  a  certain  number   of  years,  with  interest   annually • 
Judgment  can    be  recovered  only  for  simple  interest  on  the 
principal  sum^for  the  plaintiff  might  have  sued  for  the  inter- 
est at  the  end  of  each   year;  and  by  neglecting  to  do.this, 
he  might  be  considered  as  waiving  his  right  to  compound  in- 
terest ;  but  the  court  directed  the  clerk  to  add  simple  inter- 
est, &c* 
9  M.  R.  37,        §  45.  If  an  administrator  advance   monies  on  account  of 
f.^Storer*^  the  estate  he  represents,  he  cannot,   by  law,  charge  interest 
ai.  adm.         on  his  advances. 

9  Mass.  R.         §  46.  This  was  a  case  by  the  collector  of  taxes  in  Taun- 
forth  r*WU-  ^^"  ^^  recover  the  amount  of  sundry  state,  county,  town,  and 
lUms  ezr.     parish  taxes,  assessed   on  the  defendant's  testator's  estate, 
before  his  decease.     The  action  was  grounded  on  the  statute 
of  1789,  ch.  4;  and  held,  the  plaintiff  was  iK>t  entitled  to 
interest  from  the  times  respectively  payable..    This  act  au- 
thorised an  action  for  the  taxes  assessed  on  persons  who  af- 
terwards died,  removed,  or  who  were  single   women  and 
married. 
l^^ISi  ^'        ^  ^^*  '^^^  defendant  detained  a  certain  sum  of  money  be- 
Phettopiace   longing  to  the  plaintiff,  and  promised  to  |>ay  damages  for  the 
V.  Steere.—   detention  beyond  the  amount  detained.     Held,  this  promise 
3  Burr.  1364.  ^^.^g  y^jj^  j^^j  ,|,|jy^  pactum  ;  this  must  be  understood  as  to 
the  lime  elapsed  before  the  promise  was  made,  and  not  legal 
interest,  or  less,  in  regard  to  after  time. 
I  Johns,  R.        §  48.  The  jury  have  a  discretion  to  allow  interest,  or  not, 

on  the  amount  of  a  partial  loss  on  a  policy. 

SLd.  Raym.      §  49.  In  debt,  on  a  single  bond,  the  plaintiff  recovers  in- 

'^^'  terest,  though  the  obligor's  executor  or  administrator  is  sued. 

2D.  &  E.  §  ^0.  A  bill  of  exchanc^e  was  drawn  in  England  at  6s.  Sd^ 

58,  Auriol   .  per  pagodo^  payable  in  India^  and  endorsed  over,  and  was 

«.  Tfaonai     protested  for  non-acceptance  and  non-payment.     Held,  K 

the  endorsee  mi^ht  recover  against  the  endorser  at  the  rate 

of  \ps.  per  pagoda^  that  being  the  usage  on  such  bills :  2.  and 

also,  interest  and  exchange,  and   other   incidental  charges 

tbove  5  per  cent.,  if  such  charges  be  reasonable,  usual,  and 
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not  made  colour  for  usury;  and  Buller  J.  «aid,  if  such  bill    Ch.  41. 
be  not  paid  in  India  when  due.  it  carries /ncfia  interest.  *^rL   1 

§  51.  Debt  on  bond,  dated  in  Bengal^  given  by  Churchill   >^^s/^^ 
Cieland,  and  Stewart,  jointly  and  severally  to  the  plaintiff,  i  H.  Bl.  a?, 
reciting  Cleiand  had  received  of  the  plaintiff  a  certain  sum  ^"  ^' 
of  money  in  India^  and  drawn   bills  there,   payable  to  the  i  j^ng|^R7 
plaintiff  on  a  bouse  in  Enffland^  and  that  the  obligors  had  276.~inte- 
agreed  with  the  plaintiff,  if  the  bills  should  not  be  accepted  J^ston  ar- 
and  paid,  they  would  pay  the  amount  with  interest,  from  the  pl^i*©  in"*' 
day  of  their  respective  dates,  by  way  of  penalty,  with  a  con-  money, 
dition  the  bond  be  void,  if  the  bills  should  be  duly  accepted  i^®*^'^' 
and  paid.     Held,  on  non-payment  of  the  bills,   the  plaintiff  low,** 
was  entitled  only  to  the   amount  of  them,  with  interest  from 
the  times  they  become  due;  and  not,  liquidated  damages  agreed^ 
for  the  law  in  this  case  had  positively  fixed   the  rate  of*  in- 
terest, and  when  so,  neither  the  jury  or  the  parties,  by  a- 
greement,  can  depart  from  it/ 

§  M.  A  sold  goods  to  B;  and  C,  by  a  note  in  writing,  en-  l£^ijf^  ^: 
gaged  to  be  answerable  for  them;  the  note  stating  the  time  ford  v.Wii. 
of  the  credit  given,  the  vender  was  allowed  interest  from  the  Ua. 
expiration  of  that  time  against  C. 

§  53.  In  trespass  and  trover  for  goods  tortiously  taken,  the  ^  Johna.  R. 
jury  may,  at  their  discretion,  allow  interest  from  the  time  of  g^^^*     ■• 
the  taking,  in  addition  to  the  value,  by  way  of  damages.        GneniBey.— 

§  34.  If  one  accept  the  principal  of  his  debt  he  cannot  ™^^*'  ^" 
afterwards  sue  for\he  interest.  No  interest  in  escape  against  3  johiu.  R. 
the  officer,  ch.  65.  229. 

§  55.  Bond  to  execute  a  good  deed  by  a  day^  named,  in-  ggg^^'^^utf " 
terest  allowed  from  its  date  to  the  final  decree  in  the  court  v.  Robinson, 
of  errors,  as  a  compensation  for  the  delay  of  performance,  in  error. 

§  56.  Jfo  interest  against   the  hail  during  delay  against  the  ^^'^Conrta- 
principaL     As  where  the  plaintiff  had  judgment  against  him,  bie  «.  Col- 
and  delayed  execution  ten  months,  and  sued  the  bail.  Held,  Sca- 
the plaintiff  was  not  entitled  to   interest  against  the  bail  on 
the  original  judgment  during  the  said  ten  months. 

§  57.  In  covenant  for  a  certain  sum  for  rent,  payable  in  4  Johns.  R. 
money,  interest  is  recoverable.     As  to  debt,  see  next  article,  g^'i^^     ^' 

§  56.  It  is  a  general  principle  where  damages  are  as^tessed  1  Johns. Cos. 
by  a  jury,  ^c,  and  the  cause  of  action  is  such  as  to  carrj'  ^^  Vreden 
interest,  and  judgment  is   delayed   after   verdict  by  a  case  i®,.'^|j.^^L  * 
stated,  tite  plaintiff  is  entitled  to  interest  on  the  verdict  to  the 
faxing  of  costs  after  judgment. 

§  59.  In  an  action  for  money  had  and  received,   if  it  np-  ioMafl8.R. 
pears  the  defendant  obtained  the  plaintiff's  money  hyfraitd,  ^I^m/^ 
or  detains  it  by  frauds   or  wrongfully,  he  recovers  interest  ^nMasa. 
firom  the  time  the  defendant  received  it;  the  principle  .»x-  R.  218  — 
acnined  rather  at  large,  on  monies  paid  on  default.  leMass.  R. 
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Ch.  41.       §  ^^'  ^"^<5rc«l  at  7  per  cent,  to  a  merchant  who  advanced 

Art.  2.    nioiiies  in  S.  Carolina  as  consignee — inaster's  sicknesa  and 

.^^^\^_^^  funer?il  allowed  against  the  ship-owner  in  Boston. 

9  Johns.  R.       §  61.  A  hires  a  cow  at   the  risk  of  B,  to  pay  |6  a  year 

72.—  and  peiurn  her,  ^c.     Held,  a  promise  of  .(6  one  year,  and 

^^^  ^   ®  '^^'  interest  after. 

'  Art.  2.  Interest  in  cases  in  equity*     §  1.  Except  in  a  few 

CHses  in  equity,  in  which  interest  depends  on  the  special 
circumstances  of  each  case,  the  principles  that  govern  inte- 
rest in  equity  are  the  same  as  those  which  regulate  it  at  law. 
But  the  notion  in  equity  ceases,  that  when  one  man  contracts 
to  sell  an  estate  to  another,  it  becomes  the  vendee's  estate  to 
all  intents  as  soon  as  the  contract  is  made,  and  the  purchase 
money  becomes  the  property  of  the  vender,  varies  material- 
ly the  ground  of  calculation;  thus  before  any  actual  convey- 
ance is  madt',  and  from  the  time  of  the  contract  to  convey, 
the  rents  and  profits  are  the  vendee's,  and  the  purchase 
money  is  the  vender's.  Hence  rents  and  interest  accrue  ac- 
cordingly. 

§  2.  U  the  purchase  money  be  not  paid  at  the  day,  the 
vendee  must  pay  interest.  6  Ves.  ir.  352,  Huntly  v  Lyons^ 
6  Munf.  343,  Mayo  v.  Purul;  3  Munf.  243,  Hepburn  ^  al. 
V.  Dunlop  &  al. ;  i  Wheaton  179  to  207.  If  the  vender  be 
indebted  to  the  vendee,  and  the  sale  is  to  pay  the  debt,  the 
vender  must  pay  interest  from  the  liquidation  of  the  debt  till 
he  makes  a  good  title,  and  the  vendee  accounts  for  rents,  &x:. 
from  the  time  the  title  is  perfected  until  the  contract  is  spe^ 
cifically  performed.  Davy  v.  Barber,  2  Atk.  490;  Owen  p. 
Da  vies,  1  Ves.  82. 

§  5.  Though  the  purchase  money  has  lain  dead,  if  the 
vendee  has  been  negligent  he  must  pay  interest  from  the 
time  the  contract  should  have  been  executed  ;  Cateraft  r. 
Rocbush,  1  Ves.  jr.  221 ;  and  otherwise,  if  the  delay  has 
been  mentioned  by  the  vender;  Howlandv.  Morris,  1  Cox, 
59 ;  1  Desaus.  Ch.  R.  586.  But  notice  it  is  laying  dead 
ought  to  be  given.  Roberts  r.  Massey,  63  Ves.  jr.  561. 

§  4.  The  purchaser  pays  interest  from  taking  possession  of 
the  estate,  if  no  lime  of  performance  be  fixed.  2  P.  W.  470, 
Blount  V.  Blount;  3  Atk.  636;  2  Desaus.  Ch.  R.  582.  No 
interest  before  the  pay  day,  unless  expressly  promised. 

§  5.  If  agreed  the  purchaser  take  possession  and  pay  in- 
terest from  his  taking  possession,  and  it  appears  no  title  can 
be  made  for  a  longtime,  he  may  rescind  the  agreement,  un- 
less he  concur  in  the  delay.  Dickerson  v*  Heron,  Fludyer 
V.  Cocliir,  12  Vez.  jr.  25  ;  Boyle  v.  Roward,  3  Desaus.  Ch. 
R.  555.  No  interest  on  account  not  liquidated.  Ch.  52,  a. 
2,  s.  11. 
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$  6.  The  mere  taking  possesaion  of  ibe  estate  by  the  ven-  Ca.  41. 
dee  implies  bis  agreement  to  pay  interest ;  Fluyder  v.  Cocbir^  Art.  % 
13  Ves.jr.  25;  even  if  be  states  the  purchase  money  has 
been  lying  dead  and  no  conveyance  made,  not  however  if 
be  do  all  be  can  to  make  payment*  Compound  interest  is 
not  allowable;  Lewis,  executor,  v.  Bacon,  legatee,  &c., 
gHen.  and  M.  89,  113. 

§  7.  As  timber  is  appraised  at  its  value  by  surveyors  when 
valued,  interest  on  the  monies  to  be  paid  for  it  commences 
at  the  time  of  the  valuation. 

§  8.  If  A  buy  a  term  for  years  of  B,  and  do  not  take  pos- 
session by  reason  of  its  delay,  the  court  will  compel  A  to 
pay  rent,  and  B  to  pay  interest  during  the  delay.  Oyer  v. 
Hargrave,  10  Ves.  jr.  bO&. 

§  9.  If  A  agree  to  purchase  an  estate  of  B,  and  he  cannot 
make  a  title,  (but  is  not  guilty  of  any  frauds)  A  recovers 
back  bis  deposit  with  interest.  Fluscau  v.  Thorn  hill,  3  W. 
Bl.  1078. 

§  10.  Interest  allowed  on  the  purchaser's  money  kept  bv 
bim  to  pay, and  the  vender  faileu  in  his  title.  Parity.  Wal- 
lis,  3  Dall.  351 ;  4  Cran.  833. 

§  11.  In  3  Fonbl.  433,  it  is  stated  that  a  man  in  equity  is 
bound  not  only  to  perform  his  engagements,  but  also  to  re- 
pair all  damages  occasioned  by  the  breach  of  them  to  ano- 
ther; and  that  where  the  contract  is  for  money,  irUtrtst  has 
become  the  common  measure  of  those  damages. 

§  13.  If  there  be  an  express  contract  to  paj  interest,  a 
court  of  equity  must  allow  it;  but  if  none,  it  is  allowed  or 
not,  according  to  circumstances. 

§  13.  Equity  views  the  penalty  of  a  bond  as  the  debt; 
3  Fonbl.  437 ;  and  relieves  on  equitable  terms.  Lord  Hard- 
wicke  did  not  allow  interest  on  nmplt  contracts,  debts  of 
course ;  He  denied  interest  on  them  in  the  cases  of  Ryves 
9.  Coleman,  3  Atk.  440.  So  in  Tait  v.  Lord  Northwick,  4 
Ves.  jr.  816,  834.  If  the  creditor  go  out  of  the  state,  in- 
terest is  not  due.  1  Call.  133,  quaere. 

§  14.  As  to  accounts,  where  there  has  been  a  balance  set- 
tled or  acknowledged  and  adelay  of  payment,  equity  allows 
interest,  as  fixing  the  balance  implies  a  contract  to  pay  it 
without  delay ;  Stcut  as  to  umtttUd  accounts.  Bodaam  v. 
JRigley,  3  Bro.  Ch.  R.  3. 

§  15.  In  cases  of  contracts  to  transfer  stocks,  &c.,  and 
faflures  so  to  do,  equity  dismisses  the  bills  for  specific  per- 
formance in  order  to  leave  the  contracter  to  recover  hi»  damf 
aget  at  law.  Cud  v.  Rutter,  1  P.  W.  572 ;  Buxton  v.  Lister, 
3  Atk.  388;  Eastau  v.  Gaskin,  1  Wash.  190. 
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,  Ch.  41  •  Art*  S.  Interest  an  arrears  of  renty  and  of  annuities.  §  1  As 
Art  3.  to  arrears  of  rent^  no  doubt,  to  entitle  the  lessor  to  interest 
direct,  or  by  way  of  damages  on  them,  he  roust  shew  the 
lessee  is  in  fault  in  not  paying  his  rent ;  and  when  so  in  fault, 
the  common  law  presumption  is  removed,  that  he  iserer  on 
the  land  ready  to  pay  it. 

§  2.  (t  is  agreed  that  in  covenant  fer  rent,  interest,  as  dam- 
ages, may  be  found  by  the  jury  in  case  of  such  faults.  See 
Ross  V.  Gill,  1  Wash.  87;  Watson  v.  Alexander,  1  Wash. 
240;  M'Call  v.  Turner,  1  Call,  183;  Graham  v.  Woodson, 
1  Call,  253;  and  in  Clark  v.  Barlow,  cited  as  above,  4  Johns. 
R.  183;  in  an  action  of- covenant^  for  rent  for  a  sum  certain 
payable  in  money,  held,  the  plaintiff  was  entitled  to  recov- 
er the  interest;  and  it  seems  this  is  according  to  the  general 
principles  stated  in  the  preceding  articles. 

§  3.  But  is  interest  recoverable  in  an  action  of  debt  for 
rent  on  rent  in  arrears?  This  question  has  been  much  con- 
tested. It  is  a  general  principle  that  it  is  not,  when  the  les* 
sor  has  a  summary  process  by  di^tress^  effectual  to  recover 
the  rent;  because  it  is  his  own  fault  it  is  in  arrear  in  such 
case;  hence  in  Skipwith  v.  Clinch  2  Call,  253,  interest  was 
denied,  though  the  rent  had  been  due  twenty  years,  because 
this  process  existed,  and  the  tenant  had  ever  had  on  the  lea- 
sed premises  ample  property  to  satisfy  the  rent.  There  was 
a  like  decision  in  Dyons  v.  Scriba.  2  Call,  419;  see  also 
Cooke  V.  Wise,  and  Nursted  v.  Wilson  3  Hen.  and  M.  463 
to  501,  in  which  case  interest  on  arrears  of  rent  in  actions 
of  debt  was  allowed  in  the  lower  courts,  and  denied  by  two 
judgments,  one  in  the  court  of  appeals. 
.  §  4.  On  a  careful  examination  of  the  numerous  cases  as  to 
rent  in  arrears,  and  especially  in  Virginia,  where  the  said 
nummary  process  exists,  the  fair  inference  rather  is,  that  the 
jury,  in  deft/ for  rent  on  the  general  issue,  has  a  discretionary 
power  to  allow  interest  by  way  of  damages  on  the  arrears 
of  rent  after  due,  and  rorongjuliy  detained.  It  seems  to  fol- 
low, of  course,  the  jury  has  this  power  when  that  process 
does  not  exist,  as  in  Massachusetts  and  some  other  states ; 
and  the  court  ought  to  have  clear  authority  for  denying  this 
power  to  juries,  as  interest  as  damages  for  a  wrong  done  in 
delaying  payment,  is  a  matter  on  general  principles  peculi- 
arly within  theii^  province.  There  cannot  be  much  weight 
in  the  opinion  that  no  damages  are  to  be  allowed  for  wrongs 
in  detaining  the  rent  after  due,  because  it  was  anciently  pay- 
able in  spurs,  capons,  corn,  &c. 

§  5.  Annuities.  Courts  of  equity  give  interest  in  some  cases 
on  annuilities;  Sitton  v.  Sitton,  1  P.  W.  542;  Stapleton  v. 
Conway,  1  Ves.  428 ;  3  Alk.  579.    In  Morris  v  Dillingham,  2 
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Te».  179,  it  was  said,  that  giving  interest  was  discretionary,  Ch.  43« 

and  only  where  there  are  great  arrears;  Batten  v*  Earnley,  ^rt.  1. 
2  P«  W.  16a,  denied  in  Robinson  v.*  Cuming,  2  Atb.  411. 
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Art.  1.  §  1.  In  assump$ii^  iirc.  it  is  ohen  material  to  at-  See  eh.  134, 
tend  to  the  interest  of  the  plaintiffs  and  defendants,  and  to  ^^^^*  ^'  ' 
observe  how  far  they  are  jotn<  or  several^  or  in  common,  &c« 
As  this  action  of  asstanpsU  often  lies,  a's  well  in  respect  of 
real  estate  as  for  reni^  use,  and  occupation^  &c.^  as  in  regard 
to  personal;  to  understand  it  in  all  its  forms  is,  in  fact,  to  go 
into  all  the  notions  of  such  estates,  to  inquire  when  they  ex- 
ist, or  not;  and  when  they  exist,  how  the  action  is  to  be  in 
regard  to  them.  But  as  these  kinds  of  estates  cannot  be  con- 
sidered at  large  here,  a  few  only  of  the  essential  principles 
on  which  they  rest  can  b^  here  noticed;  and,  see  heads  of 
estates  in  subsequent  chapters,  as  ch«  135,&c* 

§  9.  What  is  a  joint  interest^  so  that  the  plaintiffs  must  join 
or  the  defendants  be  joined,  or  not. 

§  3.  It  is  clearly  settled,  that  ti  joint  estate  can  only  arise  f^  "*' 
by  the  act  of  the  parties.  It  is  well  settled,  that  where  sev- 
eral persons  own  or  claim  one  entire  thing,  as  a  ship  or  debt, 
by  one  title,  they  must  join  in  demanding  it  in  an  action,  or 
in  the  defence  of  it,  except  where  one  may  recover  an  un- 
divided  part,  or  except  where  the  remedy  survives,  or  there 
is  aseverence  in  actions  in  certain  cases*  ^ 

§4.  If  two  partners  contract  equally   to  pay  a  sumof  ^•®^*^» 
money  out  of  their  private  cash  to  A,  it  is  joint,  and  both  Curfr.— 
0ust  be  sued  if  living.    As  where  A  and  B,  ship-agents,  at  4 East,  144. 
differents  ports,  agreed  to  share  the  profits  of  their  respective 
commissions  in  certain  proportions  and  discounts  on  trades- 
mens'  bills,  employed  by  them,  in  repairing  ships  consigned 
to  them,  &c.     The  court  held,  that  by  this  agreement,  A  and 
B  become  liable  as  partners  to  all  persons  with  whom  either 
contracted  as  such  agent,  though  the  agreement  provided 
that  each  should  be  liable  for  his  own  acts  and  losses  only. 
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Aod  the  plaintiffs  recovered  in  oitwnfiii  for  goods  sold  ana 
work  done  for  one  of  theno.  The  principle  is,  that  when- 
ever men  engage  in  business,  and  a^ree  to  share  profits  and 
loss,  they  are  partners,  have  a  joint  interest,  and  are  jointly 
liable,  and  must  sue  and  be  sued  jointly ;  and  whoever  shares 
in  profits  shall  share  in  losses* 

§  5.  If  two  sign  a  joint  and  several  note,  one  by  duress^ 
and  the  other  frith/y  he  is  bound.  Here  assumpsit  was 
brought  by  Peirce,  the  endorsee  of  the  note,  against  MMn* 
tire,  who  signed  it  freely,  and  recovered;  though  the  other 
maker  of  it  was  arrested,  and  signed  by  duress. 

§  6.  Assumpsit.  A  made  a  promissory  note  to  B,  payable 
on  a  ceri^n^  day ;  C  wrote  underneath  ^- 1  acknowledge  my- 
self holden  as  surety  for  the  payment  of  the  demand  of  the 
above  note ;  witness  my  hand,'*  and  signed  by  C.  C  was 
sued,  and  the  court  decided  this  note  was  joint  and  several. 
Nor  is  C's  contract  to  pay  the  debt  of  another  within  the 
statute  of  frauds ;  the  consideration  to  bind  the  surety  is  the 
credit  to  the  principal. 

§  7.  If  one  owe  nionev  to  many  persons,  and  promises  one 
of  them  to  pay  it,  this  is  a  promise  to  all,  and  all  must  sue; 
and  if  the  defendRnt  be  one  of  them,  his  promise  is  to  all  the 
rest  exclusive  of  himself;  and  a  note  made  to  a  society,  not 
incorporated  by  one  of  it,  is  a  note  made  to  all  except  him 
who  gives  it. 

§  8.  If  two  promise  for  themselves  and  each  of  them  that 
thev  and  either  of  them  will  do  a  thing,  the  promise  is  joint 
and  several,  and  assumpsit  lies  accordingly.  So  if  two 
"  bind  ourselves  and  each  of  us." 

§  9.  An  interest  cannot  be  granted  to  two  or  more  jointly 
and  severally  ;  and  if  a  bond  or  contract  be  to  two,  the  obh- 
gees  or  promisees  are  joint,  and  have  ^  joint  interest,  and  the 
survivcr  shall  have  the  duty,  though  to  them  and  each  of 
them.  If  each  of  the  grantees  is  to  have  a  several  estate  or 
interest,  then  a  covenant  or  contract  with  them  or  each  of 
them  may  be  several  in  respect  of  their  several  estates,  as  if 
A  has  black  acre,  B,  white  acre,  and  C,  green  acre,  and 
there  be  a  covenant  with  them  and  each  of  them,  that  the 
grantor  is  lawful  owner  of  the  said  acres,  &c.,  this  contract 
may  he  applied  according  to  the  respective  e.states;  but  if 
one  grant  to  several  a  thing  jointly,  then  the  words  each  of 
them  are  void ;  for  one  by  his  contract,  except  in  respect  to 
several  interest,  cannot  make  it  first  joint  and  then  several, 
for  though  sundry  persons  may  bind  themselves  and  each  of 
them,  yet  one  cannot  bind  himself  to  three,  and  to  each  of  therm^ 
to  make  it  joint  or  several,  at  the  election  of  the  several  per^ 
sons  for  one  and  the  same  cause,  for  the  court  cannot  knoir 
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for  which  of  them  to  give  judgment.     But  a  mere  power  to    Ch.  42.  ' 
two  or  more*  may  be  joint  or  several,   for  they  have  notes-     Art.  2., 
tate,  fof  it  is  the  joint  interest  that  cannot  be  severed,  and  s^p^^^^ 
the  seviral  interest  may   explain   and   guide  the   contract.  sCo.  8, 
Hence,  if  ^  be  seieed  of  a  part  of  the  land,  and  B  of  the  caae  of 
residue,  and  a  warranty  is  made  to  them,  this   is  a  several  Wmdham. 
warranty  in'respect  of  their  ^evera/  estates  held  in  severalty. 
Hence  aUo,  if  a  remainder  be  limited  to  the  heirs  of  A  and 
to  the  heirs  of  B,  by  joint  words,  (A  and  B  being  alive,)  the 
heirs  iske severally^  for  they   cannot  join  in  an  action.     So 
when  it  is  impossible  for  two  to  i^ke  jointly^  they  have  seve- 
ral estates,  as  a  gift  to  two  men  and  the  heirs  of  their  two  bo- 
diesj  (he  inheritance  is  severaL 

§  10.  But  in  this  case  the  defendant  and  another  did  cove-  8  Mod.  itrr, 
nant,  jointly  and  severally^  vfiih  said  Lilly  and  one  Cardonell,  ^"^  *•  ^^^ 
to  receive  the  rents  due  to  the  plaintiff  and  Cardopell  in  Ire-  ^^"' 
land,  and  to  pw  a  moiety  theteof  to  each  of  them.    Jndf^ment 
for  the  plaintiff,  and   the  covenantees  were  severed  by  the 
promise.     In  this  case  the  rent  must  have  been  severed,  and 
so  the  ground  of  action. 

§  11.  If  one  coparcener  grant  rent  to  two,  to  equalize  par-  3  Br.  Ch.  R. 
tition  by  joint  words^  they   shall  hav*  the  rents  according  to  *^*- 
their  respective  estates,  in  coparcenary  and  not  jointly ;  here 
the  rent  is  severed  according  to  the  subject  matter. 

§  12.  A  grant  of  ^100  to  A,  B,  C,  D  and  E,  to  wit  ^20  S«lk.  age- 
each,  is  z  joint  interest^  are  they  and  joint-tenants ;  they  can-  L?®^^*  ' 
not  bring  five  different  actions  against  the  grantor,  the  effect,      ' 
if  several  grants. 

§  13.  If  personal  estate  be  bequeathed  to  A   and  B,  the  IM— «Bl. 
^rvivor  is  entitled  to  the  whole;  so  if  they  are  madeeiecu-  r^^ss  Mer- 
tors,  or  a  horse  granted  to  them,  or  a  term.     Toller's  L.  of  rvweather ». 
Ex.  399.  Nixon. 

A  recovered  judgment  in  cost  against  B  and  C,  and  levied 
all  on  B;  the  court  held  that  B  could  not  have  assumpsit 
against  G  for  a  moiety;  otherwise  in  assumpsit^  costs  are  in 
their  nature,  several,  and  each  wrong-doer  is  liable  for  the 
whole,  and  there  is  no  implied  cbntract  among  them  to  con- 
tribute. The  law  does  not  raise  an  implied  promise  to  in-  ^ 
demnify  a  wrong-doer. 

Art.  2.  General  principles.     §  I.  Things  p«r*o«fl/  may  be-  I"^' ^^ 
long  to  their  owners  as  well  in  joint-tenancy  and  in  common^  Toller  166» 
as  in  severalty.     If  a  horse  or  ship  be  given  or  granted  to  two,  Cro.  El.  33! 
absolutely,  they  are  joint-tenants  ;  and  if  the  jointure  l>e  not 
severed,  this  properly  goes   to  the  survivor^  as  land  does; 
and  if  one  sell,  the  other  and  the  vendee  are  tenants  in  com- 
mon^  and  no  jus  accrescendi. 

VOL.  II.  29 
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Ch.  42.        §  2.  If  £100  he  bequeathed  to  two  or  more  by  will,  efiMii- 

ArL  2.  ly  to  6e  divided  between  them,   they  art  tenants  in  common,  so 

>_^—  — ^^  eq%uilly  divided,  so  alike,  so  equally ,  so  jointly,  and  between  them 

2  Bl.  Com.  '^^  equally  shared;  so  to  A  and  B,  each  of  them  paying  £10  a 

399.—  year  to  C;  so  if  two   equally  lend   money   on  a  mortgage, 

?Com^  though  made  to  them  jointly;  so  a  bequest  to  executors  or 

666.^2  At-  children,  share  and  share  alike,  so  respectively}  so  one  moiety 

kynBylzi.—  toone,  and  one  nrioiety  to  the  other,  &c.;  and  so  to  en- 

i^*Co^  courage  husbandry  and  commerce ;  a  stock  on  a  farm^  or  stodc 

Co.  L.  181.  used  in  a  joint  undertaking  in  trade,  though  occupied  jotntify,  is 

Toller,  166.  an  interest  in  common,   and   the   share   of  one  dying  first 

Abr.292.—  S°^*  ^^  ^'^  representatives,  and  the  suit  or  remedy  is  accord* 

SBI.  Com.  ingly.    Only  the  action  survives.     3  Bl.  Com.  430;  Salk. 

309.  444. 

Co.  L.  181.         §  3.  But  jo»n(  interests,  in  chattels,  goods  and  debts,  covenants, 

--3  Salk.  2LTi<\  Contracts,  go  to  the  survivor. 

2  HI.  Com.  §  ^*  Joint-tenants  hold  by  unity  of  title,  as  by  ofie  and  the 
180,191,  same  purchase :  2cl.  By  unity  of  interest,  as  all  in  fee,  all  for 
m,  m,  ijfp^  ^p^ .  3j^  Unity  of  time,  as  all   from  the  same  period  : 

3  Salk.  905.  and  4ih.  By  unity  of  possession^  as  by  the  same  tim/ed  undi- 

vided possession. 

§  5.  Otherwise,  with  tenants  in  common  they  have  only 
this  unity  of  possession  ;  their  titles  are  distinct,  as  one  may 
hold  by  descent  and  another  by  purchase ;  so  as  to  lime,  as 
the  estate  of  one  may  have  vested  yesterday,  and  of  another 
fifty  years  ago.     So  they  have  no   unity  in  interest,  as  one 
may  hold  in  fee  and  another /or  life.    Their  estates  may  be 
created  by  the  destruction  of  an  estate  \n  joint^tenancy,  or  in 
coparcenary  ;^  leaving  only  this  unity  of  possession,  or  by  ex- 
press words  in  a  deed  or  will,  or  by  the  owner  granting  half 
of  his  lands  or  goods  to  another. 
iJ?^  IRQ*—         ^  ^'  Bill  parceners,  who  always  claim  by  descent,  ^s  females 
Mass.  AcT,     ^^  males  in  Gavelkind,  have  this  unity  of  title,  of  interest  and 
Mar.  9, 1786.  o(  possession,   but  need  not   of  time  ^  they   all  make  but  one 
163^^64—     ^^^  ^^  ^^^^^  ancestors,  and  have  but  one  estate  among  them ; 
6Com.b.      y^t  there   is   no  principle  of  survivorship;  they,  as  joint 
162.  tenants,  have  a  unity,  but  not  an  entirety  of  interest ;  each  is 

properly  entitled  to  the  whole  of  a  distinct  moiety;  they  arc 
parceners  only  so  long  as  the  property  continues  to  descend ; 
they  have  several  interests  as  to  conveyances,  &c. 
B  T.  R.  662,       §  7.  This  entirety  of  interest  exists  only  between  hiuhand 
JJtt  ^  ^'^     *^"^  ^^^'^'  where  they  are  joint  tenants ;  and  in  this  case  his 
Mass.S.Jud.  conveyance  is  void,  even  as  to  his  part  his  wife  surviving, 
Court  Dutch  and  she  surviving  recovers  the  whole  lb  her  use,  if  r«ai  estate, 
».  Manmng.j  ^^^  jf  p^j-g^^i  f^^  jj^j  ^^^  whole  at  his  disposal ;  for  as  the 
law  vests  in  him  all   her  personal  estate,   she  cannot  have  in 
it  B  joint  interest  with  him. 
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§  8.  Thus  there  is  ^Joint-interest  b^  entirely  in  real  estate, 
heiwcen  husband  and  wife  joint-tenants^  and  no  joint  interest  in 
personal  estate. 

§  9.  Among  joint  tenants  and  parceners  there  is  a  unity  of 
title,  interest,  and  possession,  and  of  course  they  must  all 
join  and  make  one  claim  in  an  action  against  a  third  person, 
grounded  on  title^  interest,  or  possession,  unless  some  statute 
as  that  of  Massachusetts  of  March  1 786,  &c«  authorizes  them 
to  sever,  or  so  does  some  act  of  parlies. 

§  10.  Among  tenants  in  common  there  being  only  a  unitjf  of 
possesion,  they  join  and  make  one  claim,  only  when  their  ac« 
tioD  is  founded  on  possession ;  and  if  A  advance  money  to  B 
to  enable  him  to  construct  a  certain  machine,  under  an  agree- 
ment A  have  an  intere^  in  it  in  proportion  to  his  advance, 
he  becomes  tenant  in  common  in  it  with  B.  1 4  Mass.  R. 
400,  403,  Beaumont  v.  Crane* 

§  11.  In  this  case  it  was  held  that  a  conveyance  to  baron  5  Mass.  R^ 
and  feme  in  fee,  creates  a  joint-tenancy  notwithstanding  the  ^*»  Shaw  r. 
statute  of  March  9,  1786,  (ch.  62) ;  they  purchased  in  1 757,  al.**^^ 
she  first  died  in  1801,  and  he  in  1807;  he  devised  in  I8O44 
they  are  not  within  the  words  in  the  act,  two  or  more 
persons,  &c.,  and  so  are  as  at  common  law. 

§  12.  In  all  three  cases  the  possession  of  one  is  the  posses-  Salk.S92. 
sion  of  all,  and  their  possession  is  entire;  hence  one  cannot 
disseize  the  other  but  by   (tctual  ouster^  nor  dispossess  him 
but  by  clearly  denying  bis  possession. 

Hence  the  thing  owned  by  several  persons  being  entire,  q^^hi"^' 
and  the  possession  one  apd  entire,  he  that  gets  the  possession  Tombs. 
has  as  good  a  right  to  it  as  any  other;  and  therefore  no  ac- 
tion lies  for  one  to  recover  possession  from  another  of  the 
thio^  thus  owned ;  but  if  it  be  capable  of  being  divided  with- 
out injury  to  the  use,  one  may  h^ve  judgment  for  his  part 
against  another  and  come  into  a  joint  possession,  or  have  the 
thing  divided. 

§  13.  By  reason  of  the  unity  of  possession  one  and  entire^  no  Bl.  Com. 
action  at  common  Uw,   lies  by  one  of  these  owners  against  J^'JJ'g  jjg  . 
another^  coming  in  by  purchase /or /afcing  alt  the  profits  of  the 
estate,  unless  there  be  an   ouster  and   the  party  ousted  can  . 
come  in  for  his  share:  therefore,  whenever  the  eflfectof  the 
action  must  be  to  transfer  the  whole  thing  thus   owned  from 
one  such  owner  to  another,  no  action  lies ;  for  the  law  knows 
no  possession  of  it  by  turns,  and  it  cannot  be  transferred  to 
the  plaintiflffrom  the  defendant,  without  depriving  him  of  what 
he  has  as  e;ood  a  title  to  as  the  plaintiff  has ;  but  where  seve- 
ral can  possess  and  use  the  property  so  owned  by  a  jmnt  pos- 
sfsdonf  as  land,  &c.  may  be;  or  where  this  property  or  ihc 
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Ch«  42.  profits  or  proceeds  of  it,  is  or  are  capable  of  division,  an  ac- 
ArU  2.  tion  lies  by  a  part  owner  pursuing  the  nature  of  the  property, 
s^^v-^^  §  14.  Hence  it  is  settled,  one  may  have  an  action  against 
2  Bl.  Com.  another  or  against  a  stranger  to  recover  an  undivided  part  of 
^  w7  <Mi  '^"^  ^^  buildings,  when  the  plaintiff  is  ousted,  by  driving  him 
--0>!*l!  ^"^  ^^  ^y  driving  away  his  cattle,  or  by  forbidding  him  to 
a22-^  take  any  of  the  profits,  or  by  denying  his  right :  so  one  may 

Cowp  217,  haye  account  against  the  other  for  part  of  \\i%  profits;  be- 
lor^Se*^"  catise  they  may  !)e  apportioned ;  so  trespass  for  them  from 
Account;  the  time  the  plaintilT  is  dispossessed,  and  Tor  so  long  a  time 
Tretpaw  for  ^g  jj^gy  ^re  taken  by  the  defendant.  See  ch.  38.  a.  8. 
fiti^2Burr  §  1^*  In  this  case  the  defendants  received  the  rents  and 
668,  Aslinr.  profits  of  a  messuage  in  Newburyport  for  several  years,  of 
SmUlTi  which  the  pliintift*  owned  an  undivided  part,  as  tenant  in 
Mar8h,M&Bs.  common,  and  brought  assumpsit  for  his  part  of  them,  and  re- 
S.  J.  Co^,  covered;  though  no  express  promise  to  pay  or  permission 
'  ^'  to  occupy  was  proved,  a  doubt  arose  if  the  implied  promise 

by  the  occupant  to  pay  the  rent,  was  to  eachowner;  so  that 
each  could  sue  alone,  and  if  aH  the  owners  ought  not  to  join 
in  the  action  ;  but  on  some  consideration,  judgment  was  for 
the  pidintiff  for   this   proportion   of  the  rent,   though  there 
were  other  owners  beside  the  plainiifT. 
3Wilf.  118.        §  16.  Even  tenants  in  common  join  in  an  action  for  rent ; 
"-*  Wil».       or  for  an  injury    to  their  possession^   because   they  recover 
J.d.'Rayiii.     damages  join//t/  in  these  cases,  as  the  rent  is  due  on  account 
737.  of  the  possession^  which  is  joints  and  so  of  the  damages,  though 

they  sever  in  real  and  mixed  actions  which  rest  on  their  sev- 
eral titles  and  interests. 

By  these  two  last  cases  it  seems  that  tenants  in  common 
may  join  or  sever  in  actions  for  rent  against  a  stranger;  how* 
ever,  the  severing  does  not  seem  to  be  fully  settled  ;  the  ac- 
tion proceeds  on  contract  and  the  implied  permission  of  the 
owners  to  the  tenant  to  occupy  and  possess,  the  possession  is 
€nlire  on  account  of  which  he  is  liable  to  pay  rent ;  the 
owners  claimed  it  as  the  heirs  of  Lydia  Marsh,  and  in  law 
they  were  as  one  heir.  See  Daniels  i;.  Daniels,  post. 
8  xMass.  R.  §  1 7.  This  was  an  action  against  the  managers  of  a  lottery ; 
^^'i^^^^yPi  ^"  advertised,  but  each  kept  a  separate  account,  and  each 
liamt^^al.  alone  signed  tickets;  the  plaintiffs  were  ticket  holders  and 
drew  prizef^.  Held,  all  the  managers  are  liable;  but  as  the 
plaintiffs  gave  up  their  tickets  to  one  of  them,  and  took  his 
personal  promise  to  the  amount  due  on  them,  he  only  was 
iiablc%  and  the  plaintiffs^  claim  on  the  other  managers  was 
relinqtjished. 

§  1 8.  So  if  two  are  tenants  in  commmi  of  a  tree^  and  one 
cuts  it,  the  other  may   have  case  for  the  special  damage. 
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though  he  cannot  have  an  action  for  the  tree ;  so  when  one    Cr.  43. 
destroys  the  pigeons  of  both.  ^rt.  2 

§  19.  And  though  ^^  one  joint-tenant,  tenant  in  common,  or  %^— ,-^_„- 
parcener,  cannot  bring  trover  against  another,  because  the  8ftlk.,d90, 
possession  of  one  is  the  possession  of  both,  and  if  he  do,  it  is  S^^^  *-  ^ 
good  evidence  on  not  guilty ;  yet  one  may  against  a  Btrofi'  ^  vvC'iib 
ger,  and  it  is  only  pleadable  in  abatement ;  and  if  one  of  such 
part-owners  destroys  the  thing,  another  may  recover  dama- 
ges; for  though   one  has  as  good  a  right  as  another  to  the 
possession,  which  cannot  be  divided,  as  a  ship,  &c.,  owned 
by  two  or  more,  yet   he  has  no  right  to  destroy  the  thing, 
and  his  destruction  of  it  is  a  damage  to  the  other  owners  for 
which  they  may  sue  and  recover. 

§  20.  On  the  same  general  principle  it  follows,  if  one  sells 
the  common  property^  or  turns  it  into  money,  which  is  capa- 
ble of  being  divided  and  apportioned,  another,  in  an  action 
of  assumpsit^  may  recover  his  part  of  the  money  or  proceeds ; 
so  if  a  part  owner  do  not  have  ihe  property  by  mrvivorship^ 
but  the  remedy  only,  as  to  recover  a  debt,  or  monies  due  to 
the  partnership,  the  representative  of  the  deceased  owner,  or 
deceased  partner,  may  have  assumpsit  or  other  action,  as  the 
case  may  be,  to  recover  his  part  from  the  survivor ;  and  in 
all  these  cases  the  action  is  grounded  in  assumpsit^  contract 
or  fort,  as  the  case  may  be^ 

§21.  When^  joint  interest  or  estate  survives^  the  survivor  Co.  L.  163 
does  not  claim  from  his  deceased  companion,  but  under  the  JjL^I^  w 
original  grant  or  devise,  which  created  the  joint  estate  in  re-  BL476,  47^j 
gard  to  which  the  will  of  the  deceased  owner  is  void ;  though  Swift  i,  Ro- 
after  the  will  is  made  there  is  a  severance,  as  at  the  time  the  ^'^' 
will  was  made  there  was  but  a  seizin  in  joint  tenancy;  3  Co* 
SO,  Butler  and  Baker's  case. 

§  22.  A  levied  a  fine  to   the  care  of  himself  and  such  wife  ^S^*,  ^^ 
as  be  should  marry,  and  he  married ;  held  he  and  his  wife  ease.  "' 
n^ere  joint-tenants ;  but  the  estate  was   in  him  alone  till  he  Roebuck «. 
married ;  an  estate  may  thus  shift  and  arise  by  way  of  use,  ][b^q*i^ 
but  not  by  livery ;  see  uses,  Ch.  114.  220.' 

Sundry  cases  in  Chancery  of  bequests  to  two  or  more 
equally,  &c.,  and  to  the  survivors,  &c.,  how  construed;  1  P. 
W.  96  ;  2  Ves.  J.  638 ;  and  2  Ves.  J.  634,  265  ;  3  Ves.  J. 
204,  Perry  v.  Wood  ;  b  Bos.  &  P.  6.  388,  Wilson  v.  Bayly ; 
see  2  Ves.  J.  98,  125,  570 ;  Ambl.  197,  383,  236  ;  8  Ves.  J. 
48;  1  P.  W.  446;  2  H.  Bl.  412;  3  Ves.  J.  236,  536;  5 
Ves.  J.  513. 

§23.  Entirety  of  interest ;  as  understood  in  JMassachusetts.  C.  134.  a.  6. 
A  special  verdict  found  an  estate  was  conveyed  to  Holt  and  c5|?i^'" 
wife,  before  the  statute  was  passed,  March  9,  1786,  respect-  1795^  Holt 
vag  joint-tenancies,  ^c,  as  the  law  stood  before  that  act  was  v.  Holt, 
passed ;  the  wife  died  after  the  act  was  passed,  and  the 
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court  held  the  husband  took  the  whole  b^  $wrvivorMp ;  far 
husband  and  wife  were  not  within  the  mischief  of  the  act, 
which  provided  that  all  devises  and  conveyances  of  lands, 
&c.  made  or  to  be  made  to  two  or  more  persons,  shall  be 
deemed  estates  in  common,  unless  it  be  said  that  the  grantees, 
devises,  &c.  shall  hold  the  same  lands  -'jointly,  or  dA  joints 
tmanis  or  in  joint-tenancy,  or  to  them  and  the  survivor  or  survi' 
vors  of  thems''^  or  unless  other  words  be  used,  clearly  shewing 
the  parties  meant  a  joint  estate^  and  not  an  estate  in  common; 
provided  where  any  estate  has  already  vested  in  the  survivor 
or  survivors^  on  the  principle  of  jo»n/-<eiiaficy,  it  shall  be  held 
as  though  the  act  had  never  been  passed ;  the  court  seemed 
to  think  that  had  such  an  estate  been  given  to  two,  (not  hus- 
band and  wife,)  before  the  act  was  passed,  and  one  had  died 
after,  the  heir  of  the  deceased  one  had  taken  half;  for  the 
proviso  is  only  when  the  estate  had  vested  when  the  act  was 
passed. 

§  24.  But  if  a  deed  or  will  had  created  ^  joint^tenancy,  be- 
fore the  act,  among  two  or  more  persons  all  alive  when  it 
was  passed,  could  a  statute,  constitutionally^  alter  the  tenure 
of  an  estate,  before  created  by  deed  or  will? 

§  25.  In  Dutch  V.  Manning,  A  deeded  land  to  husband 
and  wife,  2ls  joinl-tenants^  the  husband  sold  the  whole,  the 
wife  survived;  the  court  held  she  took  the  whole  by  survi- 
vorship. 

§  26.  In  this  case  it  was  decided  that  if  one  tenant  in  com- 
mon cut  trees  ^/  to  be  cul^  and  sell  them  &c.,  the  other  in  as* 
sun^sit^  or  other  proper  action,  may  recover  half  of  the  value, 
but  cannot  have  ccue  in  the  nature  of  toasts^  acainst  the  one  in 
possession  of  the  whole  so  cutting,  thou£h  he  hold  under  a 
lease  from  the  plaintiff,  his  moiety  for  the  lease  makes  no 
difference ;  ana  if  trees  be  of  a  proper  age  and  growth  to 
be  cut,  they  cannot  be  cut  by  one  tenant  in  common  without 
the  Ipave  of  another.  ^^  It  would  have  the  effect  of  ena- 
bling one  tenant  in  common  to  prevent  the  others  taking  the 
fair  profits  of  their  estates." 

§  27.  Dimidiapars  or  medietas,  %\id\\  respectively  be  taken 
for  a  moiety  divided  or  undivided  according  to  the  subject 
matter,  as  medietas  of  a  thing  to  be  delivered  shall  be  under- 
stood a  divided  moiety,  because  it  cannot  be  delivered,  un- 
less it  be  divided,  so  demidiapars^  if  it  be  such  a  thing  as 
cannot  be  reduced  to  a  divided  moiety,  shall  be  understood 
a  moiety  undivided. 

§  28.  But  in  regard  to  estates  real  or  personal^  the  words 
tipAally  to  be  divided  do  not  always  make  a  tenancy  in  common 
and  not  a  joint  interest;  as  when  ^^  a  devise  was  of  all  my  es- 
tate to  my  two  neices  to  be  equally  divided  betwun  them  during 


JOINT  INTEREST,  &c.  231 

their  lives  and  from  and  after  their  decease  to  the  right  heirs    Ch.  42. 
of  one  of  them  i^  the  court  said  this  was  ^joint'tmancy  '*  by     ^rt.  3. 
reason  of  the  contingent  remainder,''  which,  otherwi8e,might  ^n^^s/*^^ 
have  been  lost. 

§  39.  Nor  will  the  words  etfually  to  be  divided  between  them  12  Mod.  227, 
make  a  tenancy  in  common  in  the  rfeed,  as  they  do  in  the  pill;  ^^^^,^ 
there  was  an  annual  rent  of  £100  granted  by  deed  equally  to  i  p.  w.  14. 
be  divided  among  five  sisters,  to  wit  £20  to  each,  and  the  -~\^' 
court  held   they   were  joint-tenantsj  but  in  a  surrender  the  Jl  Mod  il96, 
words  make  a  tenancy  in  common  in  case  of  a  copy-hold ;  sch,  Fisher ' 
held  by  two  judges,  Holt  C.  J.  contra.  li  m^^R 

§  30.  Assumpsit  or  mesne  profit  of  land ;  the  defendent  en-  433  cum- 
tered  on  the   lands  by  virtue  of  a  writ  of  possession  on  a  mi^sdtwife 
judgment,  and  continued  seized  and  possessed  till  turned  out  ^'  Noyes. 
by  another  writ  on  a  judgment  reversing  the  judgment  by  vir- 
tue of  which  he  entered,  and  the  plaintiff  sued  for  the  occu* 
pation  during  the  time  he  was  so  seized,  &c.,  and  recovered. 

§  31.  Payment  of  part  of  a  note  by  one  joint  and  several  ^*^^Jj2- 
promiser^  the  effect.     Close  and  Wilcox  gave  their  joint  and  aon'v  Cloee 
several  note  to  the  plaintiff  for  ^71 ;  he  verbally  agreed  with  A  WUcox, 
W.  that  if  he  would  pay  $21,55  the  plaintiff  would  not  call  {^^j^ 
on  him  for  more,  but  look  to  C.  for  the  rest;  W.  paid  accord-  cfose  wu 
ingly ;  H,  afterwards  sued  C.  and  W.,  and  recovered,  though  pudam^pu- 
they  pleaded  this  agreement  in  bar  of  the  action  ;  no  bar ;  *^""' 
not  being  any  accord  and  satisfaction   for  the  note,  or  any 
release  ;  and  see  Ruggles  v.   Patten,  and   Baker  v.  Sewall, 
post,  and  5  East.  232 ;  8  D.  &  E.  168  ;  2  Saunders,  48.  7  d  &  e 

§32.  A  and  B  own  a  ship,  half  each,  C  runs  her  down;  A  ^ys^'gedg- 
alone  sues  C,  states  and  recovers  for  his  half,  C  not  pleading  in  worth  v. 
abatement  as  he  might  have  done,  so  was  part  owner  and  not  ?J*|^^r" 
joined  in  the^ction  afterwards;  B  sues  C  and  states  his  half,  471^485. 
&c.,  plea  in  abatement,  A  is  not  joined  ;  replication  the  pro-  fiwt  action, 
ceedings  in  A's action ;  defendant  demurred  generally,  repli-  ^"^r^^^^^ 
cation  good  and  judgment  for  B,  for  C  should  have  pleaded  ^' 
the  plea  in  abatement  in  the  first  action. 

Art.  3.  Pleadings  as  to  joint  and  several  Interests. 

§  1.  This  was  an  action  of  assumpsit  against  three  defen-  6MaM.  R.. 
dants,  and  the  defendants,  severally   pleaded  non  assumpsit^  k***^pSSI. 
and  the  plaintiff  joined  the  issue,  verdict  for  the  defendants;  eWer  Aai. 
the  court  observed  this  was  a  very  improper  way  of  plead-  as  to 'joinder 
ing;  that  the  *' defendants  cannot  sever  in  their  pleas,  ex-  "**5i^"^* 
cept  in  actions  founded  on  a  <oW,"  that  in  this  case,  if  one  ^precc- 
defendant  only  had  appeared  he  must  have  pleaded  that  the  dents. 
three  defendants  did  not  promise. 

§  2.  This  was  an  action  for  a  fraud  in  the  sale  of  a  saw-  «  Maw  R. 
mill ;  plea  in  abatement  if  the  defendant  promised  at  all,  he  ^j^^^^ 
promised  the  plaintiff  and  another  who  is  still  alive,  and  not 
to  the  plaintiff  alone;  plaintiff  replied  that  said  Brown  Ba- 
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ker  (the  other)  sued   his  action  dgainst  the  defendant  for 
damages  by  him  sustained,  as  owner  of  one-fourth  part  of 
said  mill,  and  recovered;  defendant  demurred  generally; 
and  the  court  held  that  when  one  is  answerable  in  spersotial 
action  to  two  or  more  jointly^  and  settles  the  dispute  wjth  one 
of  them,  the  cause  of  action  is  severed,  and  he  shall  still  an- 
,  .    swer  to  the  rest ;  **  that  the  want  of  proper  ptaintiffh-  in  ac- 
contnustonT^  tions  upon  contract^  is  an  exception  to  the  merits^  and  is  to  be 
must  join.—  taken  advantage  of,  either  upon  demurrer  in  bar,  or  on  the 
i»"n^1       g€"®"*al  issue,  but  not  in  abatement ;"  *'  that  a/a&e  and  fraud- 
29i!_'    '      aulent  affirmation^  made  by   the  seller  of  an  estate  to  two  or 
16  Johns.  R.  more  purchasers,  is  in  its  nature  a  several  tort  to  each,  and 
£)*rPrac'    ^^^7  cannot  join  in  an  action  therefor;"    that  whether  **  the 
aJU-  action  arises  from  contract  or  a  tort^  the  law  is  well  settled  as 

^*^-  ^-  above  staled,  as  to  the  settlement  with  one ;  hence  if  I  promise 
lue!^  '  ^^^  men  and  settle  with  one  of  them,  the  other  may  have  as- 
Mod.  116.     sumpsit  against  me;  as  by  settling  with  one  1  sever  the  cause 

of  action. 
l^^SaSels     §  3*  ^  bought  lands  of  B,  but  the  deed  was  not  recorded; 
A  al.v.Daa-  ^  died,  leaving  six  children  and  heirs,  three  of  them  got  and 
iels  &  al.     destroyed  the  deed,  and  got  one  to  themselves  from  B  ;  the 
three  sued  the  three,  stating   the  facts  and  recovered  ;  the 
objection  was,  the  three  plaintiffs  ought  to  have  sued  several- 
ly and  noi  jointly ;  on  a  motion  in  arrest  in  judgment,  that  their 
interests   were  several  not  joints  the  court  held  that  when  A 
died,  if  he  was  seized,  the  land  descended  to  his  children  as 
one  AetV,  and    being  considered  as  qua  parceners,  they  all 
must  have  joined  to  recover  the  land,  in  which  action  sum- 
mons and  severance  lay ;  this"  was  the  law  till  the  statute  of 
1783,ch.  5?,  and  re-enacted   statute   1785;   ch.  62.     That 
these  provisions  extended  not  to  personal  actions  to  recover 
damages  only,  which  remiain  as  at  common  law ;  that  *^  in 
personal  actions  tenants  in  common  must  join,  and  also  parce- 
ners^ when  damages  are  to  be  recovered  for  a  tort  done  to 
their  lands,  though  the  estate  in  the  lands  be  several ;"  Co» 
L.  1 98  :    That  finally   ^^  tenants  in  common  and  heirs,  by  our 
statute  of  distribution,  must  join  in  an  action  for  the  destruc- 
tion of  their  charters  or  title-deeds ;  for"  not  only  their  inter- 
ests but  the  damages  are  joint ;"  that  though  trover  would  not 
lie  by  some  of  the  heirs  against  others  of  them, yet  trespass 
or  case  would,  for  destroying  the   deed  ;  that  the  taking  of 
the  new  deed  was  laid  only  in  aggravation  of  the  damages, 
and  was  no  part  oT  the  gravamen* 
2  Mass.  R.        §  4.  If  A  and  B  entrust  me  with  goods,  and  I  promise  to  ac- 
4oi^ustm  count  to  them  jotTrf/y,  then  A  draws  an   order  on  me  to  ac- 
V.  Watoh.    ^Qyp^  f^p  jjjg  njoieiy  to  B,  and  B  shews  me  the  order,  and  I 
refuse  to  account,  but  say  1  am  ready  to  account  with  the 
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right  owner,  B  alone  may  have  assumpsit  against  mo  on  his     Ch.  42, 
order,  &c.  for  A's  moiety ;  for  hereby  I  consent  to  sev^he     JirL  3. 
contract,  and  A  is  a  witness.     And  Parsons,  C.  J.  said,  that  ^^^^^^^^ 
if  a  factor  account  with  and  pay  one  partner  his  share,  and 
thereby  discharge  all  his  interest  in   ihe  partnership,  this 
would  be  an  implied  engagement  to  account  with  each  part- 
ner severally. 

§  5.  It  was  held  in  this  case,  if  an -administrator  join  in  as-  i  jvfaag  r 
sumpsit  with  the  surviving  promise  it  is  bad,  and  the  action  104,  Walker 
must  be  sued  by  the  survivor  only.  »•  Maxwell. 

§  7.  In  this  case  A  and  B  were  partners  in  trade,  and  by  5Eagt,225 
the  improper  act  of  C,  A  and  B  were  obliged  to  pay  a  sum  Osbome  & 
of  money  out  of  z  joint  fund,  to  satisfy  a  judgment  on  certain  ^^/*'  ^^' 
bills.     The  court  held  that  A  and  B  might  join  in  an  action  ^^' 
against  C;  the  action  was  assumpsit. 

§  7.  In  this  case  six  tenants  in  common  owned  a  house  oc-  Wat«on  on 
cupied  by  A;  he  paid  five  of  them  their  parts  of  Ibe  rent,  Partnership, 
and  the  court  decided  that  the  sixth  might  have  assumpsit  for  ^^^'  ^*I^" 

1  .j»i.  t  i^.  i***^        nian  v.  Wew- 

use  and  occupation  for  his  part;  though  it  was  objected  that  etead. 

one  tenant  in  common  alone  could  not  bring  this  action,  but 
that  all  ought  to  join:  but  Lord  Mansfield  overruled  the  ob- 
jection. Judgmient  for  the  plaintiff*  Quaere,  if  the  defendant 
had  not  settled  with  the  others;  and  see  above,  Smith  v. 
Marshy  and  Smith  v.  Moody. 

§  8.  In  this  case  defamalorV  words  were  spoken  of  two  Watmn  on 
partners  in  trade,  respecting  their  trade,  and  the  court  held  Partnership, 
they  might  maintain  a  joint  action  for  the  slander,  averring  Bateheider^ 
the  special  damages  to  be  in  their  trade. 

§  9.  In  this  case  A  had  an  interest  in  the  land,  and  he  alone;  Hare  v.  Be*- 
and  B,  C  and  D  were  jointly  interested  with  him  in.the  corn  ferT^'°- 
there  growing;  the  court  held,   that  B,  C,  and  D  could  not      '      '      ^ 
join  with  A  in  an  action  for  treaiing  the  close  which  he  ozoned^ 
and  as  to  which  they  were   but  tenants  at  the  halves  for  one  3  j^y^^^^  j^ 
crop  ;  but  as  to  the  corn  all  ought  to  join,  as  in  that  they  had  216,  Foote  v. 
a  joint  interest;  but  as  they  joined  in  both  respects,  the  writ  ^olvin. 
abated  for  the  whole. 

§  10.  For  many  declarations  and  pleas  where  joint  and  Otherbooks. 
several  interests  are  concerned,  sec  Amer.  Precedt.  20  to  29, 
and  Peake  on  Evidence,  Notes. 

§  11.  In  addition  to  the  above  cases,  the  settled  rule  now 
is,  that  wherever  two  or  more  make  a  contract  and  assume  to 
do  a  thing,  and  one  or  more  of  them  is  not  sued,  this  matter 
must  be  pleaded  in  abatement ;  this  rule  was  first  applied  to 
partners,  but  of  late  years  has  been  extended  to  nil  joint 
contractors.  AW  joint  contracts  or  assumpsits  ^^  to  plaintiffs 
are  to  be  jointly  sued,  as  above,  and  if  any  be  omitted  it  is 
VOL.  11.  30 
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bad  on  the  generat issue,  for  the  plaintiffs  mast  know  their 
own  contracts  and  prove  them  as  they  lay  them* 

§  13.  As  to  torts  they  Bte  joint  or  several  in  their  nature, 
in  regard  to  defendants^  at  the  plaintiffs'  election ;  as  top/atfir 
tiffs  they  are  several^  whenever  they  respect  their  persons^  or 
sejmrate estates  merely ;  ^nd  joint  whenever  they  respect  their 
joint  interestSyOr  a  thing  in  which  thev  have  one  interut^  as  in 
their  tUle  deed^Aeir  horse^  their  ship^  ftc,  and  then  they  must 
join,  but  if  they  do  not  in  these  cases  of  torts^ii  must  be  plead- 
ed in  abatements    See  Baker  /r.  Lovitt,  ch.  35,  a.  11,  s.  2. 

§  15.  The  plaintiff  sued  A,  B,  and  C  on  a  joint  and  several 
contract;  C  pleads  infancv,  or  gives  it  in  evidence  on  the 
general  issue;  the  plaintiff  may  enter  a  tio/fe  ^o^e^nt  as  to  C, 
and  take  judgment  against  A  and  B,  or  tfaejuiy  may  find  a 
verdict  for  C,  and  against  A  and  B.  If  A  agrees  to  do  cer- 
tain work  for  B,  and  A  jointly  with  C  does  the  work,  A 
alone  may  recover  of  B,  and  A's  contract  was  construed  to 
be  his  engagement  to  procure  the  work  to  be  done.  3  Cranch, 
185,  186,  Blakeney  v.  Evans  in  error. 

§  14.  Jlssumpsit  by  the  endorsee  against  one  of  the  several 
joint  makers  of  a  note;  another  of  the  promi^ers  had  paid 
her  part  and  was  discharged  by  the  promisee,  and  judgment 
for  the  plaintiff;  this  payment,  &c.  was  no  bar;  plaintiff  de- 
clared on  the  defendant's  sole  promise;  plea,  joint  promises 
of  defendant  and  others  named,  that  Buckman  paid  his  part 
and  was  discharged  by  the  payee  and  then  nolder  of  the 
note,  and  so  the  other  makers,  &c. ;  held,  the  defendant 
should  have  pleaded  this  in  abatement..  ^^A  payment  of  a 
part  by  one  promiser  cannot  operate  a  discharge  of  the 
rest:  3.  It  is  no  bar  to  an  action  on  a  promise  to  pay  mo- 
ney, that  the  holder  of  the  note  was  not  present  at  the  time 
and  place  appointed  for  pavment,  and  an  issue  to  this  pur- 
pore  tendered  is  immaterial. 

§  16.  Severance  varies  the  form  of  action;  as  where  three 
men  had  employed  the  defendant  to  sell  timber  for  them  in 
which  they  were  jointly  concerned ;  he  paid  two  of  them 
their  exact  proportions,  and  they  had  given  him  receipts  in 
full  of  alf  demands;  the  third  sued  for  the  remainder,  his  share, 
and  recovered,  though  objected,  that  as  this  was  a  joint  em- 
ployment by  (be  three,  one  alone  could  not  bring  his  action; 
but  Lord  Mansfield  held,  that  whereihere  had  been  a  severance^ 
as  above  stated,  one  might  sue  alone. 

§  16.  If  two  partners  agree  to  pay  a  sum  of  money  to  A, 
though  out  of  their  private  cash,  they  must  be  jointly  sued  ^. 
and  see  Byers  v*  Dobey. 
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§  17.  R$mai4c^  (boogh  it  is  a  settled  rule,  if  there  be  seve-  Ch.  43. 
rzl  joini  contractorsi  and  part  only  of  them  are  sued,  the  de-  ArL  3. 
fendants  must  plead  in  abakment  part  are  omitted,  yet  if  the  n^^-v^*^ 
plaintiff  himseli  show  in  any  part  of  his  pleadings,  that  he  sues  Wat«on  on 
on  such  joint  contract,  but  omits  some  of  the  contractors,  judg-  ^*?f  F^P^ 
ment  must  be  against  him;  as  in  debt  on  a  bond,  the  defen-  ^tt'seaae, 
dant. pleaded  a  release,  the  plaintiff  prayed  oyer,  by  which  it  9  Co  52. 
appeared  the  plaintiff  had  released  the  detendant  from  all 
bonds  except  one  of  ;£ 40,  wherein  the  d^enJUmi^and  one  J.  O. 
stood  bound,  and  pleaded  that  the  excepted  bond  of  £40  and 
the  bond  declared  on,  were  the  same  bond ;  and  it  is  a  set- 
tled rule,  if  in  fiact  there  be  a/om/  contract  made  by  two  or 
more  contractors,  and  the  plaintiff  or  contractor  himself  shows 
ihis  in  his  declaration,  r^iication,  or  any  part  of  the  plead- 
ings, and  it  also  appear  they  are  alive,  and  he  sues  but  a 
part  of  them,  his  action  may  be -defeated  on  demurrur,  on 
motion  in  arrest  of  judgment,  or  oo  a  writ  of  error;  for  his 
declaration  is  bad  in  substance  of  his  ovm  showing ;  and  if 
all  the  contractees  be  not  named  in  it  and  sue  as  plaintiffs,  or  a 
good  reason  be  not  ^ven  for  omitting  any  of  them,  the  omis- 
sion may  he  shown  m  evidence,  as  there  will  be  a  material 
•variance  between  the  declaration  of  the  plaintiff  and  the  evi- 
dence he  himself  produces  to  support  it,  but  Serj.  Williams 
in  his  notes  on  Saunders,  291,  seems  rather  of  opinion  the  rule 
is  the  same  as  to  contractees  as  contractors;  that  is,  if  any 
of  them  alive  be  omitted  in  the  action,  the  omission  must  be 
pleaded  in  abatement,  and  seems  to  go  on  the  ground  the 
courts  hold  the  omission  of  contractors  must  be  pleaded  in 
abatement,  because  the  contract  of  all,  and  of  the  part  sued^ 
is  the  same,  so  the  plaintiff  may  well  recover  on  it ;  and  if 
the  sam^  as  to  the  contractors  thus,  why  not  asto  the  con- 
tractees? and  so  the  plaintiff  recover,  though  he  omit  a  part 
of  them;  butl  do  not  understand  this  to  be  the  reasoning  of 
the  courts;  but  that  they  bold,  1«  the  contractors  sued 
best  know  who  their'Co*contractol*s  not  sued  are ;  and  there- 
fore it  is  not  unreasonable  to  require  them  to  name  them,  if 
they  will  object  to  the  opaission.  S.  it  is  just  to  require 
them  to  do  it  as  early  in  the  action  as  may  be,  if  they  mean 
to  make  the  objection,  to  prevent  vexatious  delays,  and  a 
vexatious  multiplicity  of  suits  the  contractee  may4>e  obliged 
to  bring  before  he  can  know  all  the  contractors,  as  many  of 
them  are  often  unknown  to  him,  as  where  partners  are  con- 
tractors, some  of  whom  are  often  secret  ones,  unknown  to 
any  but  the  copartners;  as  there  are  often  many  partners 
trading  under  one  firm,  and  onjy  the  name  of  one  of  tbem  ap- 
pears in  their  contracts.  8.  It  has  ever  been  held  the  plain- 
tiff's omission  in  his  declaration,  of  a  co-conlractor,  or  of  co- 
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Ch.  42.    contractors,  has  been   a  proper  mattef  in  abutemeni ;  and 
Art.  4.     hence  a  very  large  part  of  all  ibe  pleas  in  abatement  in  the 
^^^s/^^  ancient  as  well   as  modern  books,   Enelish   and  American, 
have  been  pleaded  more  because  the  plaintiff  has  omitted  to 
suc^  some  one  or  more  persons  who  made  the  contract  sued 
jointly  with  the  defendant  or  defendants  sued;  and  for  the 
best  of  reasons,  those,  or  the  one  sued,  need  not  take  the  ex- 
ception, but  may  waive  it;  and  if  taken  to  defeat  the  action, 
it  ought  to  be  taken  as  soon  as  it  can  be  not  only  to  prevent 
delay  and  useless  expenses,  but  also  as  early  as  possible  to 
inform  the  plaintiff  of  secret  partners  and  those  who  ought  to 
be  joined.     If  a  contract  is  made  by  //iree  jointly,  and  all 
alive,  and  one  only  is  sued,  and  he  pleads  not  in  abatement  that 
two  of  the  contractors  are  omitted,  and  so  judgment  is  given 
against  the  one  sued  for  the  whole  contract,  though  he  offer 
the  objection  in  evidence ;  it  by  no  means  appears  in  the 
numerous  cases  in  the  books  on  this  point,   the  courts  thus 
proceed  merely  because  they  think  the  contract  of  the  thru 
made^  and  the  contract  of  the  one  sued^  arc  the  very  same  con- 
tract, as  Williams  seems  to  suppose  in  his  valuable  Notes  on 
Saunders ;  but  the  courts  in  this  respect  have  proceeded  on 
certain  sound  rules   in  pleading,  long  settled  and  scarcely 
ever  disturbed,  but  verv   imperfectly  and  confusedly  in  Bo^ 
son  V.  Sandford,  and  one  or  a  few  other  cases;  one  of  these 
rules  ever  has  been,  that  every   matter  shall  be  pleaded  or 
shown  by  the  party  in  due  time,  as  all  proper  matter  in  abait" 
ment  in  the  very  first  pleadings  in  the  action  ;  another  princi- 
ple, every  joint  contractor  is  liable  by  law  to  pay  the  whole 
execution  sued  alone  or  with  the  other  contractors;  hence, 
no  great  hardship  in  a  judgment  against  him  alone. 
VMdor»!&c.       Art.  4.  Pfop^r/y  AeW  6y  several  undivided ;  haw.piiwedin 
487,  &c!       equity.  In  this  respect  law  and  equity  differ  in  many  cases  as 
— «ee  Moyw  ui||  be  seen  in  Fearne,  Powell,  Sugden,  and  other  late  authors, 
t  Vorn^*385.    ^'^^^  ^^^^^  ^^  ^^^  transfer  and  tenures  of  estates;  these  diffe- 
-«6Atk.        rences  are  too  numerous  to  be   considered  in  detail,  in  this 
xS'Zg  vei   ^^^^'^  ^^^  one  case  is  too  important  to  be  omitted;  that  is 
J.  507,  EUiot  where  a  piece  of  property  is  viewed  in  law,  as  2i  joint  tenancy^ 
V.  Brown,      the  same  is  often  viewed  in  equity  as  a  tenancy  in  common; 
Doiiandt—     ^^^  instance  A  and  B  heretofore  acquired  a  farm  equally  in 
1  Ves.  J.      joint  tenancy ;   A  dies ;  now  by  a  rule  of  law  known  to  even 
fv""    q«    ^^^'^y  farmer,  the  whole  farm  survives  to  B  his  heirs  and 
erji.«96.    3ssig„s,     But  equity   looks   back   to  the  acquisition  of  this 
farm,  by  A  and  B,  and  inquires  (often  by  parol  evidence)  in- 
,  to  iheir  views  and  conduct  in  acquiring  or  using  it,  and  de- 

cides it  iff  a  tenancy  in  commony  when  these  views  and  acts 
will  juhiify  the  decision,  and  that  B  holds  but  half  of  the 
farm  lojiisown  use,  and  tbeotherbalf  in  trust  for  itsown  repre- 
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sentatives.    In  tbis,  equkj  as  administered  in  England  and     Ch.  43. 
in  some  of  our  states,  deadeg  directlj  against  a  plain  rule  of     Art,  1. 
law,  though  equitj,  as  a  first  principle,  professes  to  follow  y^^^^f 
the  law;  and  this  without  any  statute  or  other  authority  but  See  aiM  on 
the  mere  legislating  reason  of  the  judge  in  chancery  or  equity;  the  rabjeet 
On  a.  hasty  view,  it  may  appear  very  well  to  model  a  portion  cle!cMUr 
of  property  to  the  special  views  of  its  particular  owners  ;  but  v.  Horn*.— 
the  effect  is,  that  in  time  almost  every  portion  of  pre^rty  i^^%^ 
gets  to  be  so  subject  to  many  minute  rules  and  notions,  criti-  HamUton  t 
cal  refinements  and  little  distinctions,  that  the  general  legal  Denney, 
rules  of  property  no  longer  apply,  as  in  the  case  of  the  trust  ]^^  •^ 
half  of  the  farm  mentioned  above ;  this  equity  course  kept         ^* 
on  in  Rome,  and  has  in  England  till  estates  in  vast  numbers 
become  so  involved  'in  uncertainties^  that  nothing  but  some 
arbitary  edict  of  an  emperor  or  a  special  act  of  an  omnipo* 
tent  parliament,  could  or  can  make  a  title  to. be  depended  on. 
Says  Sugden,  ^^  in  all  cases  of  joint  undertaking  or  partner- 
ship, although  the  estate  will  survive  at  law,  yet  the  survivor 
in  equity  wUl  be  a  trustee  for  the  representative  of  the  de* 
ceased  partner.'^     States  cases,  and  he  and  his  American 
editor  cite  Lake  v.  Gibbon,  1  Eq.  Ca.  abr.  290 ;  Haynes  v* 
Kingdome,  1  Vem.  33;  Jeffreys  v.  Small;  1  Vern.  317; 
Duncan  v.  Farrar,  6  Bin.  196  ;  Lake  v.  Craddock,  8  P.  W. 
158;  5  Bin,  133;  Cuyler  v.  Bradt,  &  al.   3  Caines  Ca.  in 
error  336 ;  Selkrig  v.  Davis,  3  Dow  334  ;  17  Yes.  J.  398  ; 
1  Munf.  510;  Powell  on  Con.  310;  3  Johns.  Ch.  R.  409 ; 
Forster  p.  Hale,  3  Ves.  J.  696  to  714. 
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Art.  1.  General  principles.    §  1.  Legacies  in  the  United  JuitinUn's 

States  are  within  much  narrower  limits  than  in  the  Roman  J^^j^t 

or  English  laws,  especially^  in  New  England.    In  the  Roman  thron^lioitt, 

laws  there  was  no  distinction  between  real  and  personal  es-  LooiBiana 

tate;  but  both  were  bequeathed  as  legacies,  including  even  ^■•^y* 
slaves.  By  those  laws  all  kinds  of  property  and  slaves  were 
bcqueatbable  as  legacies  ^t  certain  times ;  and  three-quarters 
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Cb.  43.  thereof,  when  bequests  were  the  most  restricted ;  hence  le^a- 
Art  1.  cies  among  the  Romans  were  co-extensive  with  our  legacies 
and  devices  both ;  it  then  is  not  strange  that  so  large  a  par* 
of  the  Roman  law  related  to  legacies,  especially  when  we 
consider  that  this  law  was  rejieatedlv  varied  on  this  subject^ 
in  the  twelve  centuries  preceding  the  Justinian  code,  and 
more  especiallj  by  that  code  ;  a  code  too,  increased  in  a 
great  degree  by  being  historical  as  well  as  enactive,  as  it 
often  gives  a  historical  account  of  the  numerous  preceeding 
alterations  as  well  as  enacts  laws ;  on  the  contrary  our  Uga- 
cUt  respect  but  a  small  part  of  our  property  in  the  common 
acceptation  of  the  word ;  are  usually  pecuniary  bequests, 
recoverable  eeoerally  in  personal  actions,  nearly  all  on  the 
same  principfe,  and  therefore  occupy  no  large  place  in  a 
body  of  American  law,  much  less  in  fact  than  in  England  ^ 
for  though  there,  the  same  distinction  betweea  real  and  per- 
sonal estate  exists  as  does  here,  yet  there,  legacies  being  re- 
coverable in  various  courts,  law  and  eclesiastical,  proceraing 
on  difierent  law,  numerous  distinctions  and  modifications, 
in  chancery  especially,  have  been  made  in  the  course  of  sev- 
eral centuries,  quite  unknown  in  this  country,  where  legacies 
generally  rest  on  principles  of  law,  and  the  actions  to  reco> 
ver  them,  usually  proceed  on  the  plain  principles  of  the  com- 
mon law ;  as  other  personal  actions  do  on  that  law ;  hence 
we  find  but  few  decisions  respecting  legacies  in  the  Ameri* 
can  books,  but  thousands  in  the  CngUsh,  mostly  in  equity,  a 
very  small  part  of  which  are  of  use  in  our  practice ;  there- 
fore in  regard  to  legacies,  in  this  work,  only  those  English 
decisions  are  jcited,  or  referred  to,  which  ought  to  have 
weight  and  influence  in  courts  of  law ;  but  English  les^I  de- 
cisions in  relation  to  devises  are  to  be  viewed  m  a  different 
manner;  most  of  them  apply  in  our  practice;  also  most 
questions  and  cases  arising  out  of  wills  in  this  work  will  be 
found  under  the  heads  of  devises,  executors,  &c.  as  cases 
respecting  executors,  the  validity  of  wills,  their  construction 
and  manner  of  excution ;  their  revocation,  capacity  to  make 
ihem^  tec. 

In  regard  to  legacies  and  bequests,  thare  were  some  pro- 
visions in  the  Roman  laws,  deemed  valuable  by  many,  not 
yet  found  in  ours,  and  some  we  have  wisely  rejected-;  others 
wisely  adopted.  By  the  Roman  law  a  prodigal  was  among 
those  incapacitated  to  make  bequests ;  but  neither  our  law  or 
that  of  England  takes  any  notice  of  prodigals  merely  as 
such^  nor  nave  we  adopted  the  ttstamenium  inoffidasum  of 
the  Roman  law;  nor  the  many  Iee;al  causes  of  disinheriting 
mentioned  Ch.  51,  a.  2.  §  1 8 ;  nor  tne  Roman  principle  of  sul> 
•lilulion  (rejected  in'frj'ancc),  but  we  have  derivea  from  the 
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civil  law   the  doctrine  of  trust ;   a  legacr  for    instance    Cb«  43. 
beaueathed  to  A,  capable  of  a  legacy,  with  a  request  he    Art.  1. 
let  B  have  the  benefit  of  it,  he  not  being  allowed  b^  law 
to  take  directly ;  this  was  the  simple  natural  origin  of  trust 
estates  so  vastly  increased  in  fifteen  centuries;  Augustus  in 
his  time  findine  much  property  in  this  situation  and  some 
trustees  (or  fidei  commissarii)  ijnfaithful,  directed  the  con- 
suls to  take  notice  of  such  trusts  and  interpose  their  authori-  liut..liist: 
ty;  and  this  being  just  and  [>opular,  gave  them  by  degrees  a  ^  ^  ^^^ 
continued  jurisdiction ;  and  in  time  a  prator  was  purposely 
appointed  to  give  judgment  in  these  cases;  and  hence  called 
the  commissary  of  trusts ;  and  Augustus  was  the  first  who 
brought  them  under  judicial  cognizance;  and  Justinian  intro- 
duced the  chancery  proceedings  in  which  the  truth  was  sift- 
ed out  of  the  oaths  of  the  parties,  when  not  otherwise,  ob« 
tainable ;  as  well  as  legacies  and  trusts  our  advancements,  al- 
so, were  derived  from  the  civil  law,  but  have  been  so  defined 
and  regulated  by  our  statuUsj  that  the  rules  of  that  law  in  re-  . 
gard  to  them  have  but  little  application  in  our  practice,  a 
circumstance  an  American  lawyer  ought  ever  to  notice  as  to  i^ot,  m. 
most  Roman  and  many  Englisn  laws ;  so  our  limitation  to 
brothers  and  sisters  children  in  descents  among  €oUateraU^ 
seems  to  have  been  derived  from  the  same  civil  law,  and  so 
generally  no  distinction  of  sexes ;  this  law  varied  as  to  whole 
and  half  blood. 

§  3.  In  England  the  legatee  goes  into  chancery  to  recover  5T.R.e0OL 
his  legacy ;  but  in  Massachusetts  it  can  be  recovered  only  ^*®^  ^ 
in  a  court  ofknoj  and  generally  in   assunq^iil^  in  which  the  g^^. 
bequest  is  stated  and  an  implied  promise  in  the  executor  is  s  D.  j^  E. 
relied  on  to  pay ;  and  in  England,  if  the  executor  have  asnU  j^  ^S^  • 
and  make  a  promise,  ossumptii  lies  for  a  legacy  ;  for  being  Atkinf  v, 
appointed  to  pay  it  and  having  assets  to  do  it,  here  is  a  suffi-  Hin.—  * 
cient  consideration  for  an  actual  or  an  expres&promise.    In-  Jj^IIIIjiS 
terest  on,  see  interest.    Ch,  41,  s.  38 ;  implied  assumpsit  by  99.JI5  t.  ]|] 
virtue  of  assets  negatived  ;  Deeks  t^.  Strutt.  7M.-1  Bmr. 

In  this  action  a  pecuniary  legacy  is  generally,  the  subject:  Jfx«^^ 
though  land  in  some  cases  may  be  a  legacy,  and  by  the  word 
legacy,  land  may  be  devised ;  no  pecuniary  legacjr  can  be 
limited  after  a  eying  voilhout  imu ;  and  a  legacy  is  vested 
when  the  time  is  annexed  to  the  paymeni  only,  and  not  to  the 
legacy  itself;  otherwise  where  the  time  is  a  part  of  ike  con^ 
dition  of  its  becoming  payable. 

§  S.  One  in  his  will  bequeathed  *10  to  A.  to  be  disposed  L*|^'^^» 
of  as  the  testator  should  appoint  by  a  private  note  ;  and  if  i^daon.!! 
no  such  appointment  be  made,  it  is  a  legacy  to  A  himself;  3SaIk.ss3. 
it  is  given  to  A  subject  to  a  future  disposition,  and  if  no  such  yjlg*^^ 
disposition  be  made,  he  retains  it. 
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4  4.  In  actions  for  legacies  these  questions  often  occur.  1st. 
is  the.  hgacj  vtsitd  f  2d.  when  is  iipojfahk  f  and  may  be  sued 
for;  Sd.  is  it  a  lapatd  legacy  ?  4th.  what  sum  shall  the  legatee 
recover?  5th.  are  the  terms  annexed  to  it  mterrorem  or  not? 
%i\k.  distinction  between  the  ckatUl  ilsdfznd  the  tae  (^ii : 
7tb.  bow  far  a  specific  legacy  shall  contribute  ;.8th«  thelega- 
lees'  action,  remedy  and  execution  in  Massachusetts  $  9th. 
tegacies  on  condition ;  lOih.  legacies  that  exclude  heirship. 
§  5.  When  is  a  legacy  vested  f  a  legacy  is  given  to  a  grand- 
daughter '^  in  case  she  marry  with  consent  i  she  died  unmar- 
ried :  the  court  hold,  this  legacy  never  vested ;  her  marriage 
was  a  condition  prtctdtnJt^  and  it  was  necessary  for  her  to 
marry  before  the  legacy  could  rest,  or  be  recovered  or 
transmitted.     See  Atk.  5. 

.    $  6.  But  a  testator  devised  all  his  lands,  i^c,  to' trustees  to 
apply  the  rents  and  profits  to  maintain  and  educate  his  two 
nephews.. Thomas  and  John  Hayward,  daring  their  minority 
and  when  of  age,  resptcliuely^  to  them  and  their  heirs  equal- 
1  v  ;  ThoKnas  died  under  age,   and   without  issue^  ind  on  his 
death  the  defendant  heir  at  law  to  the  testator,  was  let  into 
Thomas*  moiety^  by  the  trustees ;  John  sued  for  it  and  recov- 
ered, being  of  age ;  and  it  was  held  that  the  trustees  had  but  a 
chattel  interest,  being  for  the  nephew's  minority ;  the  remain- 
der vested  in  them  and  did  not  remain  in  contingencji  till  their 
rcs^ciiye  coming  of  age  ;  though  it  was  said  nothing  rested 
in  tnem  during  their  mmorities^  and  that  the  testator  meant  them 
a/M,  if  they  should  live  to  twenty-one :  if  not  only  a  provis- 
ion during  minority  /making  the  estate  depend  on  a  condition 
precedent^  or  a  condition  that  ^^  must  be  fulfilled  before  the 
estate  can  take  efiect ;''  as  a  gift  t6  A.  ^  if  he  come   from 
Romt^'*  does  not  vest  till  he  comes  from  Rome ;  so  if\xt  comes 
of  age^  the  same  rule  exists  as  to  legacies  and  personal  estate  ; 
the  court  relied  on  the  rules  in  Manning^s  case ;  8  Co.  95, 
which  is,  ^^  whenever  the  whole  property  is  devised,  with  a 
particular  interest  given  out  ofit^  it  operates  by  way  of  exer- 
tion out  of  the  absolute  property  ;''  and   in   BorastorCs  case  ; 
S  Co.  91,  which  is,  ^^  when  an  absolute  property  is  given  ;  and 
a  particular  interest  given  in  the  vfuan  time^  as  until  the  de- 
visee come  of  age.  &C.,  and  when  he  shall  come  of  age,  &:c., 
tiunio  him  &c.  ;*^  this  is  not  to  ^operate  as  a  condition  precedent  ; 
but  as  a  description  of  the  time  when  the  remainder-man  is  to 
take  inpossession ;''  here  was  only  an  exception  by  the  will  to 
the  trustees,  out  of  the  absolute  property  pven  to  tne  nephews; 
when  and  iften,  here  are  mere  adverbs  of  time  only. 

§  7.  A  devise  to  A  till  he  comes  of  age,  then  to  him  in  fee; 
he  dies  within  age,  yet  a  freehold,  presently,  vests  in  him  ; 
if  the  creditor,  bv  bis  will,  release  a  debt,  it  is  a  legacy  ajicl 
must  be  assented  to* 
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§  8*  To  A  in  fee  when  be  comes  of  a^e»  if  he  die  before     Ch.  43. 
then,  to  the  heirs  of  the  bodv  of  B,  and  their  heirs;  A  died    JlrL  I. 
leaving  B  ivithin  age :  held  his  sisier  and  lieir  took  the  es-  ^'^^'^^^'^^^ 
talc  by  executory  devise,  and  a  fee  did  vest  in  A  presently.     2  Mod.  289> 

§9.  In  this  case  the  court  decided   that  a  direction  in  a  Ch.  125.  a. 
will  to  an  executor  to  tupport  the  teslator'^s  aged  father  in  sick-  ^  ^^^^  |^ 
nesi  and  in  healthy   was  a  legacy^   for  which  ro«e  hiy  against  634,  Farwell 
the  executor;  by  the  statute  of  1783,  ch*  24;  that  also,  it  ^''■f^^j. 
lay  against   the  administrator  de  bonis  non  with  the  will  an-  c<mi.  5i3.— 
nexed.  ^*  A  legacy  to  one,  to  be  paid  when  he  attains  (he  age  sBac.  abr/ 
of  twenty-one  years,  is  a  vested  legacy;'*  a  present  interest  ^''^^ 
payable  in  future,  and  to  the  representatives  of  (he  legatee  if 
he  die  before  thstf  age,  at  the  same  time  it  would  have  been 
if  he  had  lived ;  accordingly  they  may  have  this  action  to  re- 
cover it  at  the  time  he  would  have  had  it,  had  he  livedo 

§  10.  But  no  action  lies  against  an  executor  for  a  legacy,  8a]k.223. 
though  he  assent  to  it,  if  he  have  not  assets. 

§  1 K  A  gare  land  to  B  in  fee,  paying  £400,  whereof  £300  2  Vern.  181. 
to  be  at  the  disposal  of  hisroife^   by  lit.r  will  to  whum  she  ^^biifswnr 
shall  see  fit  togive  tt«     Held,  she  had  a  vested  legacy  and  in-  Durgale.— 
terest  in  the  £300,  recoverable  by  her  administrator,  she  3Bac.  467, 
dying  intestate* 

$  li.  A  bequeathed  his  estate  to  his  relations*     Held,  that  Precedents 
by  such  general  words  the  estate  vested  in  them,  and  thry  had  40^*0"*^*^^* 
it  as  they  would  have  had  it  by  the  statute  of  disiribuiions,  ^.  Ham- 
if  he  had  died  intestate;  being  the   best  rule  that  can  be  mond  — 
adopted,  in  case  of  such   general    words:  the  real  estate,  ^**^*^-23T. 
ns  it  was  when  the  will  was  made ;  the  personal  as  it  was  at 
lUs  death. 

§  13.  If  a  legacy  be  given  to  A  when  of  the  age  of  sixteen  2  Vera.  673, 
years,  and  interest  in  the  mean  Ame^  this  is  a  vested  legacy,  be-  Stapleton  v. 
cause  it  carries  interest*  l  DaU  nc 

A  devise  "to  my  son  John  when  he  arrives  at  the  age  of  3  Bac.47a 
twenty-one  years,*?  hundred  acres  of  land  called,  &c.^  held  —1  Burr, 
that  this  ivas  a  vested  legacy  or  estate^  from  the  evident  intcn-  gJJ^is 
tion  of  the  testator.     2  Ventris,  366  ;  3  Co.  21 ;  8  Vin.  370; 
Gilb.  in  Eq.  36 ;  2  Mod.  289 ;  2  Freeman,  243 ;  2  Vcrn.  561, 
and  1  Burr.  228. 

§  14.  The  testator,  among  other  things,  l^queathedunto  6  Mass.  R. 
"Eunice  Saunderson,   (defendant)   daughter  ol'  my  brother  ^i^'awlfe 
George  Saunderson,  £90  out  of  my  sums   at  interr5^t  at  my  v.  Steams, 
decease,  to  be  kept  in  stock,  and  the  interest  paid  annually  to  m'^. 
her  during  her  natural  life,  and  at  her  decease  to  he  equally 
divided  among  her  heirs  lawfully  begotten  of  her  body.*'   in 
assumpsit  for  this  legacy  by  her  and   her  husband,  the  court 
held,  that  the  principal  £90  was  not  vested  in  her;  and  that 
she  was  entitled  only  to  the  annual    ij>l#r«iii^*  atid  her  issue 
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to  the  principal  after  her  death ;  as^the  executor  was  to  collect 
the  money  he  was  to  keep  it  in  stock ;  and  for  him  to  keep  it 
in  stock  it  was  necessary  for  him  to  keep  it  in  his  hands. 

§  1 5.  Tico  legacies  of  equal  amount^  bequeathed  by  the 
same  testator  to  A,  one  in  bis  toUl^  and  one  in  his  codicil;  A 
shall  have  both,  unless  the  testator's  intentions  appear  other- 
wise in  the  instruments.^  So  if  the  last  be  greater  or  smaller 
than  ihe  firsts  Loflft,  132;  but  in  this  case  said  otherwise,  if 
both  sums  are  equal. 

Aet.  3*  When  may  a  legacy  be  sued  for?  §  K  If  a  legacy 
be  given  ^^  to  a  son,  payable  at  the  age  of  twenty-four,  with 
interest  in  the  mean  time^  and  he  dies  under  this  age,  his  repre- 
sentatives may  recover  it  immediately ;  for  on  the  payment 
of  the  money  the  interest  ceases,  and  the  delay  of  payment 
was  only  by  way  of  caution ;  but  maintenance  tn  the  mean 
time  is  not  like  interest ;  hence  if  that  be  given  only,  or 
neither  that  or  interest,  they  must  wait  till  the  time  of  pay- 
ment named ;  for  they  can  be  in  no  better  condition  than  the 
legatee ;  ^^  interest  carries  the  whole  benefit  of  the  legacy, 
but  maintenance  is  something  distinct  and  independent  of  it;" 
and  can  be  only  for  the  legatee. 

§  2.  The  executor  may  be  sued  in  his  own  right  for  a 
legacy  if  he  have  sufficient  assets,  and  promises  to  pay  it; 
his  promise  binds  him  individually. 

§  3.  And  if  no  lime  of  the  payment  of  a  legacy  be  men- 
tioned, it  shall  be  paid  in  one  year;  and  then  also  it  may  be 
sued  for ;  but  sooner  if  the  legatee's  only  support. 

§  4.  By  the  civil  law  executors  bad  a  year  from  the  death 
of  the  testator  to  pay  legacies ;  the  English  and  our  law  have 
adopted  the  same  rule  nearly. 

§  5.  By  this  act  no  executor  or  administrator  is  obliged  to 
defend  any  suit  instituted  against  him  Toithin  twelve  months 
next  after  taking  on  him  that  trusty  except  as  to  demands  not 
affected  by  ihe insolvency  of  the  estate;  the  year  in  our  law 
is  computed  from  the  time  of  giving  the  probate  bond. 

§  6.  Legacies  were  bequeathed  to  three  nieces,  lobe  paid 
to  them  at  their  respective  marriages ;  and  if  any  of  them  died, 
her  legacy  to  go  to  the  survivors ;  one  of  them  died  unmar- 
ried, and  it  was  held  that  the  survivors  should  not  receive 
her  legacy  before  their  respective  marriages ;  for  the  con- 
dition extended  to  the  whole. 

§  7.  A  legacy  was  given  to  A  to  be  paid  at  twenty-one. 
and  if  he  died  before,  then  to  B.  A  died  a  minor,  B  shall 
have  it  presently,  and  not  wait  till  A  would  be  lwenty*one 
years  of  age,  for  a  devise  over  is  to  be  considered  as  an  ori- 
ginal legacy. 
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§  8»  Though  in  England^  generally,  no  action  at  law  lies    Ch,  43. 
for  a  legacy,  yet  one  does  against  an  executor  to  recover  a     Jlri.  3. 
^specific  chattel  bequeathed,  after  his  assent  to  the  bequest*  ^,•^^^/'^.»/ 
So  for  a  legacy  devised  out  of  lands.     2  Salk.  414.  2  East.  120, 

Art.  3.  Lapsed  legacies.    §1.    The  testator   gave  "£100  Doe  r.  Gay.* 
apiece  to  the  two  x:hildren  of  J.  S.  at  the  end  of  ten  years  af-  g^o. 
ter  my  decease,^'  they  died  within  that  time ;  adjudged  to  be  Saik.  4i5, 
a  lapsed  legacy^  and  the  distinction  was  taken  "where  the  pay-  ^°ii  cDee. 
ment  is  to  be  made  at  a  future  lime  ;"  and  "  Jwhere  the  bequest  Abr!^206]— 2 
is  to  take  effect  at  a  future  time;  for"  wherever  the  time  is  Vem.  551.— 
annexed  to  the  legacy  itself,  and  not  to  the  payment  of  it,  if  {^o^J^^jJ^* 
the  legatee  dies  before  the  time  of  payment  it  is  a  lapsed  lega-  3  Atk.  m). 
cy."     1  Ves.  135;  2  Vern.  116;  1  ^.  W.,  276  ;  SalL  238  ; 
3  Ves.  J.  629 ;  1  Atk.  494;   2  Slra.  905  5   4  Ves.  J.  418  ;  9 
Ves.  J.  566;  2  Salk.  415. 

§  2.  Lapsed  legacia  are  very  much  limited  by  a  clause  in  ^^■- ^^*- 
this  act,  whk:h  enacts  that  "  when  any  child,  grand-child,  or  gectlsjil&c 
other  relation,  having  a  devise  of. />er9ona/ estate  or  r«r</ estate, 
and  such  devisee  shall  die  before  the  testator,  /earuig  lineal 
'descendants^''^  they  take  the  estate  given  to  such  devisee ;  but 
if  the  legatee  beno^  a  relation^  or  leave  no  lineal  descendants^ 
and  die  in  the  testator's  lifetime,  the  legacy  is  lapsed  as  by 
the  English  law ;  by  the  same  act,  sect.  9,  it  is  further  enact- 
ed, that  any  will  in  writing  purporting  to  dispose  "  of  both  real 
andpersonal  estate^^'*  not  properly  executed  as  to  the  real  shall 
not  be  proved  as  to  the  personal  only:  It  is  immaterial 
whether  the  testator  devises  in  fact,  real  estate  or  not,  if  his 
xf  ill  pturport  to  devise  real  estate,  and  is  not  well  executed  as 
to  that,  it  is  not  to  be  proved  in  regard  to  the  personal ;  then 
all  personal  legacies  fail  of  course.  There  is  no  such  provi- 
sion in  the  English  law. 

§  3,  In  the  English  law  for  the  most  part  adopted  here,  it  3^^^   j^^^^. 
IS  a  rule  that  if  the  legatee  die  in  the  lifeiinie  of  the  testator,  476.— Kq. 
the  legacy  is  lapsed,  there  being  no  such  person  to  take  at  Ca.  Abr. '2*»«, 
th«  time  when  the  will  is  to  take  effect.     9  Ves.  J.  233.        ?"l„T!«r 

§4.  But  if  there  he  a  devise  over,  it  may  be  good;  as  3Atk.'tt23. 
where  A  devised  £500apiece  to  hi»  two  sons  bj'  name,  and  if  —^  ^^^•Z- 
either  of  them  die,  his  share  should  go  to  the  surviver ;  one  of  j.|io.L.  *^** 
them  died  in  the  testator's' lifetime,  and  it  was  adjudged  that  Prcced.  in 
his  share  went  to  the  surviver,  and  so  was  not  a  /apwrflega-  J"_hmi^^70, 
cy.  There  was  a  legatee  to  take  it  when  the  will  took  effect,  o  Vorn  207 
1.  P.  W.  276;  2  Id.  612;  9  Mod.  106  ;  2  Vern.  416,  617.     r,ii.-3  Ves. 

§5.  If  the  legatee  die  before   the   testator,  the  legacy  is  J'y^'l^* 
lapsed  and  falls  into  the  residuum^  except  as  above ;  '*  and  if  :«)9.— ^5  Ves. 
a  contingent  legacy  be  left  to  any  one,  as  when  he  attains,  or  if  J  ^oo,— 

513— Dyer,  59.^3  Bac.  478.  12  Mod.  276,  Yale's  case  in  Chancery.— 1  Dallas,  8.— 
0\es,i.  6.— 1  Br.  Ch.  R.  193.— Ambl.  167,  575.— 1  Ves.  J.  3(;6.— 3  Bae.  478.— U  Vc6. 
X  547,-6  Vm.  Jr.  159,  520,  536. 
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Art  4.     dios  before  thai  time,  it  is  a  /flp*crf  legacy,'' and  in  this  case, 

and  if  the  legacy  be  to  one  to  be  paid  when  twenty-one,  it  is 

lapsfdifhe  die  before  that  time,  and  it  is  charged  on  the  real 

estate  for  the  heir's  benefit ;  hut  otherwise,  in  the  last  case, 

if  charged  on  the  personal  estate;  a  legacy  given  to  one  of 

the  uve  oftwenty-one^  is  lapsed  if  he  die  before  that  time;  but 

the  above  distinction  between  real  and  personal  does  not  hold, 

as  ii  is  conceived,  in  this  slate. 

10 Mod.  94,         §  ^*  If  real  estate  be  devised  to  be  sold  to  pay  debts  and 

237, 240,        legacies^  the  heir  and  not  the  executor  shall  have  the  surplus, 

^^'  by  our  law  only  enough  is  sold  to  pay  debts  and  legacies. 

Mosely'sR.        §  7.  If  a  legacy  be  given  to  two,  nnd  one  dies  in  the  life- 

13d*  time  of  the  testator,  his  legacy  is  not  lapsed  but  survives  to 

the  other. 

§  8.  A  legacy  is  given  to  two,  payable  at  twenty-one,  and 
4l°*b'ut*8M  ^^  cither  die  before,  the  legacy  is  to  survive  to  the  other ;  one 
302,321.        dies  under  age,  his  legacy  must  be  paid  when  the  deceased 

would  have  come  of  age. 
Mosei/s  R.        ^  legacy  is  given  to   A  to  buy   mourning  for  himself,  his 
185.  wife,  and  children  ;  if  A  dies  in  the  testator's  lifetime,  this  is 

a  lapsed  legacy. 
SStra.  820»        §  9*  A  be(|ueathed  £40  to  her  grand-daughter,  being  a 
Ford  V.  part  of  a  debt  due  for  rent,  she  allowing  ihe  charges  of  col- 

Toikr?L      'cc^'on-  A  afterwards  recovered  the  debt;  this  is  no  ademp- 
ofEx' 339,'     lion  of  the  lej^acy. 

&c.  Art.  4.  What  amount  is  recovered.     §  I.  Ills  a  settled  rule, 

(hat  the  testator's  debts  must  first  be  paid  out  of  his  estate 
before  any  legacy  can  be  paid  ;  when  the  debts  are  satisfied, 
then  the  legacies  are  to  be  paid.  If  there  be  estate  enough 
to  pay  alt  the  legacies,  each  legacy,  and  interest  from  the 
time  it  becomes  payable,  must  be  paid,  and  each  specific 
legacy  recovered ;  but  if  there  be  not  estate  enough  to  pay 
t  Salk.415.  all  the  legacies  and  bequests,  a  question  often  arises  how  and 
when  a  legacy  is  to  be  reduced  ;  this  point  is  not  settled  here 
as  it  is  in  England  by  dvil  and  ecclesiastical  but  by  statute 
and  common  law ;  and  as  yet  we  have  scarcely  any  decis- 
ions on  the  subject. 

Feb"6^iTO4       §  ^'  ^-^  ^^^^  ^^^'  ^"^  ®^  ^^  ^'^®  province  law  "  any  person 
•ect.  17.      *  having  a  legacy  in  any  last  will  may  sue  for  and  recover  the 
same  at  the  common  lawJ*^  This  places  the  legatee's  action  and 
fiSiBct.  la         claims  on  common  law  prindpUs* 

§  3.  By  this  section  (and  the  province  law  was  the  same) 
il  is  enacted,  that  "  when  any  chattels  or  real  estate"  devised 
to  any  person  is  taken  in  execution  for  the  testator's  debts^ 
or  is  sold  to  pay  them,  ^^  the  other  legatees,  devisees,  and 
heirs"  shall  reiund  their  poroprtionable  parts  ^^of  such  loss  to 
such  person  or  persons  from  whom  the  bequest  shall  be  so 
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taken  away,  and  he  or  thej  shall  or  may  maintain  a  suit  or    Cb.  43. 
action  €d  law^   to  compel   such  contribution/'    This  clause     Art,  4. 
makes  no  dbtinction  between  the  real  and  personal  estate  or  v^-^-^_- 
between  specific  and  pecuniary  legacies;  therefore,  if  a  devisee 
of  real  estate,  or  a  legatee  of  personal,  so  lose  his  part,  ail  the 
rest  must  contribute ;  that  is,  I  conceive,  to  make  him  good 
155.  in  the  pound,  &c«  of  his  bequest,  if  their's  be  reduced 
so  much,  on  the  idea  the  testator  means  each  one  shall  have 
what  is  given  to  him,  and  if  hie  cannot  by  reason  of  any  mis- 
calculation or  unforeseen  accidents  or  deficiency,  this  defi- 
ciency  is  to  be  apportioned  among  those  who   have  his 
estate ;  hence  not  only  devisees  and  legatees,  but  heirs  also 
contribute. 

§  4.  Another  part  of  ^he  amount  of  a  legacy  to  be  re- 
covered is  often  tWerefMo  be  calculated  on  the  principal ; 
for  this,  see  Interest,  ch.  41,  and  147,  Dawes,  Judge  v*  Swan 
&al. 

§  5.  By  this  act  it  is  enacted,  that  if  the  goods  and  chattels  Mwae.  Aei, 
of  the  deceased  be  not  sufiicient  to  pay  his  debts  or  legacies  ?£!5^^  ^ 

{;iven,  the  Supreme  Judicial  Court,  or  Common  Pleas,  may  The  prw-  " 
icense  the  sale  of  his  real  estate  to  pay  them ;  here  the  same  ince  act  of  j 
proportions  must  be  observed,  for  the  legislature  could  never  J^*^* 
mean  the  devisees  of  the  real  estate  should  be  wholly  stripped 
by  such  sales  to  pay  money  legacies;  and  in   the '^ case  of  ^    ^  * 
Shepel  V.  Farnsworth,  a.  7,  lands  specifically  devised^'-'were 
not  at  all  subjected  to  pay  legacies. 

§  6.  It  has  been  decided  in  the  EUiglish  courts  and  it  is  i  p.  ^^  ij^ 
understood  to  be  a  law  here,  that  if  a  husband  in  his  will  gives 
a  legacy  to  his  wife,  on  condition  she  release  her  dower,  and 
she  accepts  the  legacy  and  releases  her  dower,  and  assets 
are  not  sufficient  to  pay  all  the  legacies,  her's  shall  not  be 
abated,  for  it  is  a  purchase  for  a  valuable  consideration,  paid 
by  her  by  releasing  her  dower. 

§7.  A  legacy  draws  interest  zohen  dtie,  and  not  before,  ^rc^  ^Jf^-^**- 
The  testator  devised  his  land  to  his  two  sons,  charged  with  1^^^^ 
the  payment  of  specific  sums  by  each  of  them  to  his  execu-  ezecuton  of 
tors,  and  bequeathed  £300  to  his  grand-daughter,  to  be  paid  HoffinAn. 
to  her  when  she  come  of  age  out  of  said  sums.     Held,  her 
legacy  was  due  when  she  arrived  at  the  age  of  twenty-one, 
and  from  that  time  only  drew  interest.  See  Ch.  41,  a.  1,  s.  28. 

§  8.   When  a  bond  is  bequeathed.  Held,  where  A  bequeaths  1  P.  W.  267, 
all  bis  goods,  a  bond  passes,  unless  there  be  some  words  that  ^»Jj^ 
shew  a  different  interest;  but  as  bonds   have  no  locality,  lAtk.  lao. 
they  will  not  pass  by  a   bequest  of  goods  and  chattels  in  a  —3  Dallas', 
particular  place;  nor  will  debts  due   by  bond  pass  under  a  ]^'{^X^' 
bequest  of  all  the  testator's  moveable  goods,  where  an  old  4  Vea.  Jr. 

bond  was  included  in  the  residue  o(  the  personal  estate.         I66,  Jones  «. 

^  Lord  SeftoB. 
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Ch«  43.         Art.  5.  Legacies  with  a  clause  in  ierrortm*     §  1.  If  a  kga* 

•^irU  b*     cy  be  given  to  A,  on  condition  she  marrj  with  the  assent  of 

s.^v'^^  B,  and  there  is  no  bequest  over  in  case  she  marry  without 

2  Atk.  687.     such  consent ;  this  is  only  in  terrorem.     But  if  there  be  a  k- 

p^ijS^'*^'     9U<«/ orer,  then   the  legacy  shall   go  accordingly,  but  if  a 

Red^^*      portion  be  to  arise  out  of  lands^   wnere   there  is  no  bequest 

IVillet,  83.     over,  it  shall  go  to  the  heir  by   the  £ngli$h   law;  but  it  is 

doubtful  if  this  distinction   in   favor  of  lands  exists  in  this 

state. 

1  Wils.  130»  §  2.  A*  D.  1 729 ;  C.  Phillips,  in  her  will,  gave  a  legacy  of 
}^*  ^iSin  ^^^  ^^  ^^^  daughter  Mary,  if  she  married  with  the  consent 
—9  East,  ^^  certain  trustees,  signified  in  writing,  then,  and  not  other- 
170.— Atk.  wise  the  legacy  was  given,  and  then  the  testatrix  charged 
Veiit^i99—  ^^^  rca/ estate  with  all  her  debts  wd  legacies.  There  was  no 

2  Vem.  293.  bequest  over  of  the  £800  if  Mary  married  without  such  con- 
^^Atk.  sent:  this  she  did^  and  died,  and  her  husband,  as  hcradmi- 
OuM.— ^  nistrator,  sued  for  the  £800  in  chancery.  The  lord  chancel- 
Mod.  300.  lor  held,  1.  that  the  £800  so  given  as  a  legacy,  if  payable 
m^^^Atk  ^^' ^f  *^® ?**'*<^*w'^  estate,  is  recoverable;,  for  the  proviso, 
30o'_  '  whether  a  condition  precedent  or  stibsequent  is,  by  the  civil  and 
£q. Ca.Abr.  ecclesiastical  law,  only  in  terrorem  and  void;  by  which  law 
2^Freeni"69  ^^^  English  courts  settle  legacies,  charged  on  the  personal 
5Veii!7r.    "estate.    2  Cruise,  19,  &c. 

£27.—  But  2.  that  such  a  legacy  charged  on  the  rea/ estate  is  not 

^'w.l^  recoverable;  because  the  £iig&A courts  settle  such  legacies 
690.—  charged  on  real  estate  by  the  common  lam ;  for  a  legacy  paya- 

^Wik.  ifi9.  ble  oui  of  lands  is  considered  as  a  devise  oflands^  and  a  devisee 
».  26a^2  Vm.  ^y  ^^^  common  law  could  not  have  the  lands  without  com- 
534!—  '  plying  with  such  a  condition  or  proviso ;  and  a  condition 
10  Vet.  Jr.  precedent  cannot  be  dispensed  with ;  2  Cruise,  19,  tecu5  if 
2  Dick.  R.     subsequent  29: 

712,  Scott  V.  That  the  real  estate  in  this  case  was  only  charged  as  a 
l^^^U  lt6l  ^""^  '"  ^'^  ^^  ^^^  personal  estate,  and  that  as  the  real  estate 
—Com.  R.  wsis  made  liable  by  the  will  for  the  payment  of  debts  and 
726  to 757,  legacies^  ivhich  were  not  clogged  with  any  such  proviso,  this 
Arton^cases  '^S^^X  ^^  ^^^^  should  be  paid  out  of  the  personal  estate,  and 
cited. '  that  equity  ought  to  marshal   the  testatrix's  effects  for  that 

JoVeB.230,   purpose. 

BaUdey^^'      ^^^^  ^  'cg^cy  payable  out  of  the  personal  estate  is  by  the 
UVes.sso,   English  law  merely  in  terrorem^  and  to  be  paid;  but  not,  if 
OmtOTon  —  P^y^^'®  ^"^  ^^  ^^®  ^^^^  estate,  as  that  is  governed  by  the 
2  CraiM^sg.   common  law,  which   requires  such  a  condition  or  proviso  to 
be  complied  with,  and  our  law  puts  the  r«fl/ estate  on  the  foot- 
Seech  HI    !"S  ^f  the pertona/.  As  to  liability  to  pay  debts  and  legacies, 
^^.     '      '   it  may  seem  at  first  view,  that  such  a  legacy  would  be  paya- 
ble by  our  law ;  but  when  it  is  considered  that  legacies,  by 
our  law,  are  governed  by  the  rules  of  the  common  law,  the 
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case  is  altered ;  and  as  that  law  requires  a  strict  compliance    Ch.  43« 
with  such  a  condition  or  proviso,  it  follows  that  such  a  lega-     Art*  b. 
cj  is  not  recoverable  by  our  law,  because  the  condition  on  v^^v^^^ 
which  given  is  not  complied  with,&c.,  and  especially  if  pre- 
ctdmi ;  2  Cruise,  19  to  32 ;  and  such  conditions   are  con- 
sidered strictly. 

§  3.  If  a  legacjr  be  given  to  a  grand-daughter  to  be  paid  i  wus.iss, 
her  on  her  marriage,  and  if  she  mary  without  consent, "  I  y^®?'®'  *• ' 
hereby  revoke  what  was  before  directed  to  be  paid  her,"  s  Ai.*3fi4~ 
this  is  only  in  Urrorem  ;  such  a  condition  is  deemed  void  in  and  i  Wib. 
England,  because  there  such  a  legacy  may  be  sued  for  in  ^*  J|^ 
the  ecclesiastical  courts,  where  such  a  condition  has  been  held  83.-i^winb. 
void.  207.— Tol- 

§  4.  The  bequest  of  the  reiiduum  is  not  a   bequest  of  a  g^'^^j^ 
particular  legacy  over.   A  condition  in  restraint  of  marriage  s^vinb.  islt. 
as  to  time,  place,  or  person,  is  good.     3  Cruise,  32.  i  Ch.  Ca.  22. 

§  5.  Also,  in  England  the  law  favours  the  heir  at  law,  and  ^|^^^ 
hence  if  a  legacy  be  charged  on  the  real  estate  it  lapses  for  «.  Pretty.— 
the  benefit  of  it,  when  the  same  legacy  would  not,  if  charged  |^'®*"*- 
on  personal  estate.     Our  law  makes  no  such   distinction,   as  j  ]>^un8*« 
here  real  estate  may  be  sold,  ^c,  as  above ;  and  here  also,  Ch.  R.  320 
the  same  persons,  (the   widow   excepted,)  have   the  real  or 
have  the  personal  estate  of  one   deceased,  and  in  the  same 
proportions ;  and  here  it  is  understood,  the  legacy,  if  vested, 
must  be  paid  to  the  legatee  or  his  representatives,  however 
it  fall  on  real  or  personal  estate,  that  is,  if  payable  out  of  the 
personal,  or  out  of  the  estate  generally* 

§  6.  This  was  assumpsit  for  $2,000  money  had  and  re-  jg^^^n, 
ceived,  being  the  interest  of  ^30,000,  bequeathed  to  Mrs.  ^xr. «.  **°' 
Parsons  by  her  former  husband,  John  Gray,  for"  Acr totdoro-  Winslow. 
hood  and  lifeJ^^  Held,  this  ceased  on  her  second  marriage, 
by  the  testator's  intention ;  but  the  court  further  held,  that 
this  intention  being  in  /urrorem  and  against  the  policy  of  the 
common  law  in  favor  of  marriage,  it  could  not  take  efiect, 
and  that  she  was  entitled  to  the  annuity  during  life,  though 
married  again,  the  same  not  being  devised  over  except  to  tnc 
residuary  legatee,  who  was  the  testator's  htir  at  lam ;  the  de- 
fendant, by  the  will,  held  the  $30,000  in  trust  to  her  use,  te 
be  vested,  &c.  and  the  proceeds  to  be  paid  to  her.  Held,  if 
the  condition  had  been  precedent,  it  would  have  defeated  the 
annuity  by  the  marriage ;  but  it  was  received  as  siAsequent, 
and  that  the  legacy  was  not  given  over,  so  merely  in  terrorem. 
So  the  condition  is  void  as  putting  a  restraint  on  marriage  ,* 
the  giving  over  of  the  $30,003  being  to  the  heir  and  only 
what  he  would  take  by  law,  was  void,  50  no  bequest  over. 
1 0  Johns.  K.  156,De  Witt  v*  Yates.  If  two  legacies,  each 
to  the  same  amount,  be  given  in  the   same  will  to  the  same 
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person,  he  can  have  but  one  alikr  if  in  two  instalments* 
Sundry  cases  cited* 

Art.  6*  77ke  dislmeUon  behoeen  personal  properly  iiMelf^ 
cmd  tfte  of  t(,  wordt  that  include  plate^  &c. 

§  1.  \\^  personal  thing  be  bequeathed  to  A  for  Ufe^  and 
be  is  directed  at  his  death  to  give  it  to  B,  here  only  the  use 
of  it  is  given  to  A  for  life,  remainder  to  B* 

$  2«  In  this  case  Hyde  bequeathed  his  household  goods  to 
his  wife  for  her  life,  and  after  her  death  to  his  son  Joseph. 
The  court  held,  the  bequest  over  was  good ;  the  wife  here 
had  the  use  of  the  goods,  and  liot  the  g(H>ds  themselves,  and 
it  is  a  rule,  that  the  use  only  passes  where  the  first  devisee 
has  the  thing  only  for  a  limited  time* 

§  3.  So  where  A  made  B  executrix,  and  bequeathed  to  her 
all  his  personal  estate^  for  her  life,  and  after  her  death  £400 
to  C  and  D  ;  B  died  and  the  court  decided  that  the  i£^400 
should  be  paid  to  C  and  D,  for  which  B  was  only  trustee^  to 
be  paid  after  her  death* 

§  4*  So  John  Ferrers,  Esq.  devised  to  his  lady  for  her 
life,  a  certain  castle,  and  also  his  goods  and  furniture  in  it, 
and  desired  these  goods  and  this  furniture  might  he  preserved 
for  his  heirs,  and  made  his  wife  executrix.  The  court  de- 
creed that  an  inventory  should  be  taken  of  the  goods  and 
furniture,  of  which  she  was  to  have  the  use  during  her  life, 
and  then  to  remain  to  the  heir. 

§  5.  So  one  made  his  wife  executrix  of  all  his  personal 
estate,  and  declared  his  will  Was,  ^^  that  such  part  of  his  per- 
sonal estate,  as  she  should  leave  of  her  subsistence,  should 
return  to  her  sister.^'  The  court  decreed  that  this  was  a 
devise  of  the  use  of  the  personal  estate  to  ^^  the  wife,  for  her 
life,  with  a  power,  (the  interest  not  being  sufficient  to  main- 
tain her,)  ^^  to  dispose  of  as  much  of  the  principal  as^'  was 
^  necessary  for  her  subsistence,'^  and  the  sister  to  have  the 
residuum^ 

§  6.  But  this  use  cannot  be  limited  after  a  dyin^  w%th<mt 
issuer  generally,  that  is  too  remote,  the  utmost  limit  is  a  life 
in  being,  and  twenty^ne  years  and  gestation  after.  Roper 
on  Leg.,  302,  &c. 

§  7.  Pla/eaniljeweb  will  not  pass  by  a  bequest  of  utensils; 
plate  will  pass;  by  a  bequest  of  household  goods,  where  it 
appears  the  testator  was  in  the  habit  of  using  plate,  or  was 
of  a  rank  in  life  to  make  it  proper  for  him.  What  passes  hy 
a  bequest  of  jewels,  see  Owen,  1 24 ;  Style,  289.  It  is  a 
mere  question  of  intention  on  a  view  of  all  the  circumstances 
of  the  case  ;  furniture  does  not  include  a  library. 

Art.  7.  Howfaraspecijic  legacy  shall  contribute,  §  1.  This 
is  a  bequest  of  a  particular  things  as  a  horse,  cow,  piece  of 
Ves.  628, 177.-n5  Ves.  Jr.  461. 
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{>late,  &c«,  BO  the  testator^s  personal  estate  at  A  is  a  specific    Ca«  43« 
egacj :  it  is  some  individual  thin^,  known  and  distingaished     Art.  7. 
from  all  oth^s,  and  if  it  do  not  exist  the  legacy  fails.  3  Yes.  n.^p-v^ 
J.  306,308;  4  Ves.  J.  177, 

§  S.  By  the  English  law  **  apeeifie  legatees  are  to  contribute  Richardson 
towards  payment  of  debta^  but  not  to  o&er  legacies  if  the  estate  ^2^"^*^^ 'lot- 
fall  short  ;^^  the  law  leans  against  construing  legacies  specific,  ter^  ^  *'* 
4  Ves.  J.  748;  2  Salk.  416. 

§  3«  But  if  a  testator  bequeath  his  personal  estate  at  A^  and  3  Bac.  482. 
his  personal  estate  at  B,  and  then  a  legacy  out  of  his  personal  ^h  ^***393 
estate,  and  he  has  no  personal  estate  but  what  lies  in  diose  _2  vem. 
two  places,  the  peeuniarff  lesacy  must  be  paid  out  of  the  jpe*  688. 
djic  legacies^  thus  particular^  devised. 

§  4*  So  if  after  several  specific  legacies  the  testator  gives  a  5  Ves.  J. 
pecuniary  one,  or  a  sum  of  money  out  of  all  his  personal  estate  149,  Nisbet 
whatever,  in  this  case  the  pecuniary  lesacy  shall  come  out  of  I'neai'&^M. 
his  estate  at  large,  for  so  is  the  clear  mtention.    If  a  horse,  '69, 245.-*> 
term  of  jrears,  or  otber  specific  legacy,  be  taken  for  debt,  it  ?do.  69.— 
has  contribution*  fc^'  ^^* 

§  5.  In  this  case  the  testator  bequeathed  to  his  wife  his  2  Vem.  668, 
personal  estate  at  W,  and  several  legacies  to  other  persons ;  Sayer  v.  Sa- 
the  assets  were  not  sufficient  to  pay  them.    It  was  decided  PcWd^ — 
by  the  court  that  the  legacy  to  the  wife,  beins;  a  specific  leea-  245.      '^° ' 
cy  should  take  place.    The  executor  may  sell  a  specific  ie» 
gacy  to  an  innocent  purchaser ;  but  after  the  executor^s  con* 
sent,  not,  for  by  that  the  poperty  is  changed  and  vested  in 
the  legatee,  and  a  judement  creditor  cannot  levy  upon  it  in 
the  executor's  hands,  but  may  pursue  him  at  law  for  a  devas* 
tavit,  or  follow  die  property  in  equity;  making  all  the  lega- 
tees parties  (also  tne  purchaser),  1  Wash.  Burnley  v.  Lasn 
bert :  so  where  the  testator  bequeathed,  specifically,  certain 
slaves  to  A|  and  the  executor  sold  them  at  public  auction  to 
B ;  held,  B  cannot  be  disturbed  by  A,  the  specific  legatee, 
whether  the  sale  was  necessary  or  not,  for  the  payment  of 
debts,  unless  proved  B  knew  there  were  no  debts  to  make 
such  sale  necessary;  but  A's  remedy  is  against  the  executor, 
aor  can  B  oblige  the  executor  to  rescind  me  contract.     Sale 
V.  Roy;  S  Hen.  &  M.  69,  79;  see  Ch.  114.  a.  16.  s.  6. 

An  executor  sold  certain  slaves  specifically  bequeathed  by 
his  testatrix,  and  bought  them  himself  at  public  sale  ;  held, 
if  an  executor  sell  such  slaves  when  there  are  no  debts 
to  make  the  sede  necessary,  and  so  buys  himself,  the  sale 
is  invalid,  and  may  in  equity  be  set  aside  by  any  person 
interested ;  but  no  vindictive  damages  allowed.  Anaerson, 
&  al.  V.  Fox  &c. ;  2  Hen.  &  M.  245, 268.  Held  2.  the  execu- 
tor must  settle  his  account  to  find  if  necessary  to  sell :  3.  if 
so  necessary  there  ought  to  be  a  new  trial  on  the  issue  m 

VOL.  n.  32 
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Ch.  43.     trespass :  4.  if  so  necessary,  it  seems  the  executor  might  so 
^rU  7.     purchase /airly  ,•  id. 
v^^-v'^^       §  6.  The  testator  having  d^,000  due  to  him  on  a  bond,  de- 
vised it  to  his  daughter,  and  devised  a  lease  he  had  of  a  farm 
to  R.  D*  and  made  his  daughter  residuary  legatee:  the 
surplus  of  the  testator's  estate  not  being  sufficient  to  pay 
debts  he  owed,  the  lease  was  sold,  and  the  £4,000  was  brought 
into  court  to  be  applied  in  discharging  the  testator's  debt ; 
these  being  paid,  the  daughter  applied  to  have  the  remainder 
of  the  £4000 ;  R.  D.  claimed  out  of  it  satisfaction  for  his 
lease  devised  to  him,  so  sold  to  pay  debts ;  "  the  court  held 
the  £4,000  was  a  specific  legacy,  and  therefore,  R.  D.  should 
have  but  a  proportionable  part  of  the  value  of  his  specific  lega- 
cy out  of  it :"  there  the  X4,000  specijic  legacy  was  in  part 
applied  to  make  good  proportionably  another  specific  legacy, 
the  lease  of  the  farm. 
Mass.  s.  J.        i  7.  This  was  assumpsit  for  a  pecuniary  legacy  given  by  A 
Court,  June,  to  Mrs.  Barker.    In  a  statement  of  facts  it  was  agreed  that 
ker  and*Irife  ^^  ^^^  testator,  did  not  leave  sufficient  estate  to  pay  thb  le- 
r.  Grant.       g^^yi  without  taking  therefor,  some  of  the  land  specifically  de- 
vised to  other  persons ;  and  the  question  was,  if  these  lands 
could,  on  the  province  or  Commonwealth's  statute,  or  both, 
be  taken  in  toto^  if  wanted  for  the  payment  of  a  pecuniary  le- 
gacy, and  so  the  ^edfic  devisee  have  nothing,  and  the  pecunia- 
ry legatee  have  her  whole  legacy,  or  the  lands  specifically 
clevised  should  be  held  to  contribute  to  pecuniary  legacies. 

§  8.  For  the  pecuniary  legatee  it  was  urged  that  though 
not  equitable,  yet  by  Massachusetts  act  of  March  4,  1784, 
s.  1,  the  whole  real  estate  mav  be  sold  as  well  to  pay  legacies  as 
debts,  and  so  the  pecuniary  legatee  has  the  same  lien  as  the 
creditor. 

§  9«  For  the  devisee,  it  was  urged,  that  thoueh  this  may 
be  according  to  the  letter,  it  is  not  according  to  the  intention 
of  the  act ;  uiat  it  is  a  common  law  right  for  the  specific  de- 
visu  to  hold  his  land  not  subject  to  be  taken  for  a  pecuniary 
legacy,  and  that  the  statute  ought  to  be  construed  in  connec- 
tion with  this  right ;  postponed  for  considet^tion ;  and  this 
point  has  been  since  indirectly  settled  in  Massachusetts  Re- 
ports, in  the  following  case* 

If  the  executor  retain  a  specific  legacy  for  assets  and  it  is 
not  wanted,  the  legatee  in  case  of  depreciation,  is  entitled  to 
the  original  value.  4  Ves.  J.  555, 567,  Charworth  v.  Beech ; 
was  money  due  on  a  certain  note,  deemed  a  specific  legacy 
(many  cases  cited)  and  should  have  been  endorsed  by  the 
executors. 
4  Mass.  R.  §  10.  In  this  case  Josiah  Sawtell,  September  30,  1775, 
^82-  made  his  will,  and  among  other  things  bequeathed  to  his  wife 
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**  £666,13s.4d.  to  be  paid  by  my  executors  out  of  such  of  my     Ch.  43. 
bondi  and  notes  as  she  may  choose  ;^  and  made  the  defendant,     Art.  1. 
and  James  and  Oliver  Prescott,  executors  (Prescotts  since  de-  v^^^v-"^ 
ceased,)  one  of  them  being  judge  of  probate.     The  will  was  Sheple  Ex'r. 
proved  in  the  Supreme  Court  of  Probate,  and  the  inventory  ^^JtSi  i. 
returned  there,  &c. ;  there  were  accounts  settled,  and  on  set-  Farnsworth, 
tling  the  last  account,  there  was  a  balance  in  the  executor^s  executor  of 
hands  of  $896.87,  and  the  money  legacies  were  J3,533.31 ;  J°*/*iifcon. 
the  real  estate  not  specifically  devised  was  sold  and  accounted  necticut  yt' 
for ;  that  specifically  devised  was  not  considered  as  liable  to  aeems  a  pe- 
pay  legacies :  the  court  ordered  a  distribution  of  25  cents  in  cuniary  le- 
the  dollar  to  the  legatees  in  the  order  the  court  appointed;  ^eperwn- 
Mrs.  SawtelPs  executor  received  her  average  sum ;  the  court  al  estate  is 
held  that  he  so  receiving  her  average  proportion,  had  no  fur-  onlj  suffi- 
ther  remedy  for  her   legacy  unpaid,  until   further  estate  5eb^*and*'^ 
should  be  discovered ;  and  tnat  it  was  not  necessary  to  de-  chaTges,284f 
cide  if  her  legacy  was  a  specific  one  or  not.  Kirby,  Case 

§  11.  But  as  the  point  in  Barker  v.  Grant,  has  not  been  ^^^^^^j^ 
directly  and  fully  settled,  and  as  this  important  question  a-  S^^portkn 
rises  on  our  statutes,  to  explain  which,  but  very  few  legal  of  a  rtndu- 
decisions  have  been  published,  it  may  be  proper  to  examme  ff^* 
these  statutes  somewnat  at  large,  as  in  the  next  article.   Eng- 
lish cases  if  not  well  considered  will  only  mislead,  where  our 
legal  principles  and  practice  are  varied  from  those  of  England 
by  our  statutes ;  ana  in  regard  to  legacies^  our  laws  and  those 
ol  England  are  materially  different ;  these,  as  a  legacy,  is  re- 
coverable only  in  chancerv  or  in  the  ecclesiastical  courts,  where 
not  charged  on  lands,  and  in  those  courts  the  rules  of  the  civil 
and  ecclesiastical  law  are  rules  of  decision,  and  our  legacies 
are  recoverable  only  at  common  law,  there  results  a  material 
difference  in  first  principles  as  to  them,  as  the  civil  and  com- 
mon law  rules,  in  these  respects,  are  very  different.  The  doc- 
trine that  a  will  in  restraint  of  marriage  shall  not  be  favoured, 
being  also  a  common  law  doctrine,  applies  here,  but  it  is  very 

auestionable  at  least,  if  the  doctrine,  generally,  of  in  terrorem. 
erived  from  the  civil  law,  can,  in  the  sense  of  the  civil  and 
ecclesiastical  law,  have  place  in  a  trial  at  common  law,  and  it  is 
quite  a  question,  if  the  law  in  this  respect  in  Parsons  and  wife 
Vm  Wlnslow  was  not  misunderstood  by  that  majority  of  the 
court  which  decided  the  case ;  and  when  the  legacy  was  ex- 
pressly dLud particularly  given  over  to  the  son  of  the  testator,  on 
nis  wife^s  second  marriage,  was  not  his  intention,  so  material 
in  a  will,  as  perfectly  clear  as  it  could  have  been  if  the  son 
had  not  been  his  sole  heir  at  law. 

§  13.  The  testator  directed  a  certain  legacy  should  con-  3Cranch, 
tribute  and  abate  if  his  real  and  personal  estate  should  not  24^Siisby^ 
be  sufficient  to  pay  debts  and  legacies.     His  estate,  at  his  Cro  Ei?467. 

—Moor,  413— Vem.  31,  Brown  v,  AUen. 
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Ch.  43.    death,  was  sufficient  and  more,  but  afterwards,  became  insuf- 

JirU  8.     ficient  by  the  executar^a  iMolvincp ;  held,  such  legacy  should 

Vi.^-s,^'^  abate  for  the  benefit  of  the  other  legacies ;  pecuniary  legatees 

must  abate  in  proportion,  where  assets  are  deficient :  and  if 

one  be  directea  to  be  first  paid,  it  makes  no  difierence. 

3  Br.  C.  C.        §  13.  Who  are  entitled  l«  a  legacy  f  One  is  given  in  trust  for 

401,  An-       all  the  children  of  A  when  and  as  they  severally  attain  six- 

PartL^tcm.    ^^^ '  ^^^  eldest  as  soon  as  he  attain  sixteen  is  entitled  to 

Id.  416,418.  receive  his  share,  and  as  the  share  of  each  must  then  be  ascer* 

—6  Vet.  th«  tained,  all  bom  after  arc  necessarily  excluded ;  but  all  then 

•^•'  born,  take,  though  bom  after  the  testator's  death.    «  Vcs.  J. 

690  5   Ambl.  418 ;  6  Ves.  J.  50, 346 ;   11  Ves.  J.  238 ;  same 

principle,    1  Br.  C.  R.  682;   the  same,  1  Br.  C.  R.  637; 

6  Yes.  J.  136 ;  Ambl.  386 ;  see  also,  Baldwin  v.  Rower,  all 

born  before  distribution  took ;  6  Yes.  J.  399,  confined  to  those 

living  at  the  testator's  death,  and  1  Hen.  %i  Mun.  313;  see 

Doe  V.  Lawson.   On  this  point  there  are  numerous  decisions 

in  chancery,  but  these  are  not  of  sufficient  authority  to  be 

noticed  particularly.    See  1  East,  130  to  131, 

Art.  8.  Tht  legated  $  action^  remedy  end  executicm  m  Mussa- 
thmeits  i  these  depend  <m  statute  and  cammmn  (a»,  not^  as  in 
England^  on  dvil  and  ecclesiastical  law. 
Mass.  acts,         §  u  The  validity  of  a  iefocy,  as  of  a  devise^  here,  depends 
i7M*asto    ^^  statute  law  and  ev^  has,  except  a  *^  nuncupative  will^ 
wills! "  ^    where  £50  or  less  sum  is  bequeathed,  or  except  the  will  of  a 
soldier  being  in  actual  military  service,^'  or  of  a  ^^  mariner 
or  seaman  at  sea.'' 
Secu.  3, 4,        §  3.  In  every  other  case  even  a  mincupative  will  must  be 
5,  and  6.      proved  and  supported  by  statute  law,  and  all  other  wills  must 
DC  so  proved  and  supported,  as  by  the  several  colony,  pro- 
vince, and  state  laws  on  the  subject,  and  as  above  noticed ; 
any  person  having  a  legacy  may  sue  for  it  cU  conimon  lam ; 
in  fact  he  must  sue  for  it  at  common  law ;  for  he  has  no  other 
suit  or  remedy. 
Mass.  1783,       §  3,  In  the  important  cases  of  Gallison,  administrator  v. 
1792, 8.  J.     Lee,  executor,  for  a  legacy ;  and  in  Lee  «•  Gallison,  to  try  the 
iLwnad^-  ^^^^^^7  of  ^^  execulion  on  the  testator's  real  estate,  for  this 
istrator  r.      ^^cy,  many  of  the  first  principles- of  our  laws  on  this  sub- 
Lee,  execa-  ject  came  in  question. 

^^^'  §4.  The  cases  were  in  substance  thus;  June  36,  1748, 

,  Samuel  Lee  made  his  will,  and  his  three  sons,  Samuel,  John, 
and  Jeremiah,  executors.  He  devised  certain  pieces  of  real 
estate,  specifically^  to  Sanniel  and  his  two  children  in  fee ; 
also,  devised  to  him  other  lands  by  description,  m  fee ;  he  ac- 
countmg  with  the  rest  of  the  heirs  for  the  same  at  a  fixed 
price  or  by  an  appraisement ;  also,  devised  real  estate  to  John 
in  fee,  he  so  accountuig.    He  bequeathed  lo  his  daughter 


LEGACIES.  253 

Mar^  a  certaiir  income,  and  to  his  daughter  Abigail  (Mrs«    Ch.  43. 
Galbson)  ^  one-fifth  part  of  my  whole  estate,^'  (except  his     ArU  8* 
grand-children's  part)  '^  to  be  paid  her  by  my  executors  s^^v^^ 
within  twelve  months  after  my  decease,^'  &c.,  and  gave  all 
the  rest  of  his  estate  not  given  to  her  daughters  and  grand* 
children,  to  his  three  sons  equally  in  fee,  Samuel  and  John, 
taking  for  part  of  their  parts  at  an  appraised  value,  the  seve- 
ral houses  and  lands  devised  to  them  as  aboVe.    In  17M) 
JohnGallison  married  said  Abigail,  and  Juljr  1753  the  testa- 
tor died,  and  in  1754  said  Abigail  died  a  minor,  leaving  two 
children ;  the  testator  left  some  real  estate  not  particularly 
described  in  his  will ;  his  estate  was  appraised  as  he  directed 
and  at  £11,333,  6s.  8d«  after  debts  paid,  &c.,  and  his  per- 
sonal estate  was  sold  by  his  order  within  the  said  twelve 
months ;  the  said  Abigail^s  part  was  one-fifth  part  of  this  sum, 
besides  her  share  in  Mary's  part.    John  Gallison,  her  hus- 
band, took  administration  on  her  estate,  and  received  a  part  of 
her  legacy;  1782  he  brought  asstimpsit  against  said  John 
Lee,  jun.,  executor,  for  the  balance  due  on  account  of  said  Mass.  act, 
Abigail's  l^cy,  stated  it,  &c.,  and  thereon  said  executor  March  4, 
promised  topay^  Urc.  July,  1784  near  £3,000,  principal  and  in-  ]Jp^^^act 
terest,  were  found  due,  and  judgment  for  ^id  administrator  i703. 
^accordingly  and  he  had  his  execution  on  Massachusetts'  act, 
by  which  all  writs  and  executions  run  only  aeainst  the  goods 
or  estate  of  the  party  deceased,  in  the  hands  of  his  executors  or 
administrators,  and  not  against  their  bodies.  1 785  this  execu- 
tion was  extended,  in  part,  on  fifteen  distinct  pieces  of  land ; 
the  testator  left  all  appraised  at  £1807.  0.  0.  and  returned 
in  part  satisfied.     About  1786  said  John  Gallison  died,  and 
his  son  John  took  administration  on  said  AhigaiPs  estate,  and 
released  the  balance  due  on  said  execution ;  and  Henry, 
another  son,  took  administration  on  hisfather'^s  estate. 

1789,  Henry  Lee  and  others  brought  ejectment  against 
Henry  Gallison,  administrator  of  his  said  father's  estate,  for 
five  of  said  fifteen  pieces  of  land  ;  three  of  the  five  pieces 
were  devised  hy  descr^tion  or  specifically ^ 

State  of  facts  ^reed  :  Both  parties  claimed  under  the  tes- 
tator, the  plaintifiS  as  heirs  of  his  devisee,  and  the  defendant 
under  an  extent  for  a  le^y  given  by  said  will ;  that  in 
1754  his  said  three  sons  divided  the  testator's  lands  and  en- 
Ured  as  devisees^  and  that  said  Samuel,  the  son,  was  in  posses- 
sion of  said  five  pieces,  &c.  till  he  died  in  1779,  when 
his  heirs  the  plaintifis,  entered  and  kept  possession  till  1765, 
and  until  turned  oat  by  said  execution. 

Judgment  for  the  plaintifis  for  said  five  pieces,  on  the 
ground  that  said  Gallison's  judgment  and  execution  were  pro- 
perly against  the  goods  and  estate  of  the  testator  in  the  hands  of 
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Ch«  43.     his  surviving  executor ;  and  as  the  plaintiffs^  father  in  1 754  en- 

ArL  8.      tered  into  said  five  pieces  of  land,  and  took  possession  as  de- 

visu  under  said  will,  and  continued  that  possession  above 

twenty  years  undisturbed,  said  surviving  executor  had  lost  his 

right  of  entry  in  said  pieces  of  land  as  executor,  and  hence 

they  could  not  be  deemed  to  be  in  his  Jiands,  and  so  could 

not  be  taken  on  this  execution ;  but  the  other  ten  pieces 

taken  on  it  ^tre  held  under  it. 

Bat  14  Man.      §  5.  The  Statute  makes  the  real  estate  liable  for  the  pay- 

R.  4Si,iach  ment  of  debts  and  Ixodes,  and  gives  an  execution  against  it, 

vt^dTii  not  ^^  ^^  ^^'  ^^  ^^^^  ^^^  "^^  ^y  ***  ^  ^^^  ®/**  ex^cuiars 
chargeable  ^^  administrcUors^  but  that  ^  he  shall  expoie  the  estate  to  the 
withJega-  creditors  or  legatary  to  take  his  satisfaction'^  for  his  debt  or 
the '  "S^b"  ^^S^^y*  "^^^  statutes  do  not  notice  the  richt  of  entry  exist- 
executed  ^10  ^^S  ^^  being  gotie,  and  it  has  not  been  douoted  till  1807,  but 
*ai  to  conTey  the  executor  or  administrator,  bv  suit  or  action,  may  get  pos- 
reai  estate,    session  of  the  real  estate  after  the  twenty  years,  if  necessary 

to  the  discharge  of  the  duties  the  law  has  assigned  him. 
Not.  term,        §  Q.  This  was  an  action  for  a  legacy  of  £50  and  another 
ciwL   ^      ^^  ^^  given  by  will,  in  December  1775 ;  one  sum  was  to  be 
Haynes  r.      P^id  in  lour  years,  as  to  the  other  no  time  was  expressed. 
Dexter.         A  special  demand  was  alleged  in  the  declaration  to  have  been 
maae  July  1,  1781,  and  interest  was  allowed  from  that  time. 
In  the  caseof  Gallisonand  Lee  above,  the  decision,  in  fact, 
was  on  the  point  that  John  Lee,  the  defendant  and  surviving 
executor  of  the  testator,  had  lost  his  right  of  entry  as  executor, 
into  the  land  levied  upon;  but  since  1806  it  has  been  uniform- 
ly held  by  the  same  court,  that  the  executor  or  administrator 
never  has  at  any  time  had  a  right  of  entry  into  the  real 
estate ;  that  he  has  nothing  to  do  with  the  possession  of  it, 
and  even  if  he  sells  to  pay  debts  by  license  of  court,  and 
there  is  a  disseisin  by  a  third  person^  the  executor  or  ad- 
ministrator may  sell  pending  this  disseisin,  and  cannot,  even 
in  this  case,  sue  to  get  possession ;  consequendy,  John  Lee 
as  executor  never  had  a  right  of  entry,  and  hence,  if  this 
right  was  essential,  an  execution  never  could  have  been  ex- 
tended ;  and  on  what  ground  could  a  decision  be,  that  the 
levy  was  bad  on  the  idea  the  executor,  the  defendant,  had 
lost  his  right  of  entry,  when,  if  the  modem  doctrine  be  true, 
he  never  had  any  sum  right. 
2  Johni.  R.        §  7.  When  the  executor  is  sued  for  a  le^cy,  the  plaintiff 
«43,  Dewitt  must  allege  and  prove  he,  at  the  time  of  bringing  the  action, 
r^Shoema-     j^^^  sufficient  assets  to  pay  debts  and  legacies.    An  action 
7  Johns.  R.    ^^  ^^^  li^3  against  a  devisee  on  his  express  promise  to  pay  a 
99,  lOd,        specific  sum  bequeathed  as  a  legacy,  and  in  consideration  of 
Beecher  v.     the  devisee's  having  become  seized  of  the  land  under  the 
^^^*'^-        will ;  and  3  Johns.  R.,  189,  192. 
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Ant.  9.  Legacies  payabk  <m  ctmdUi&n.    §  1*  If  the  testator    Ch.  43. 
have  two  daughters^  his  heirs^  and  devise  his  lands  to  one,  she    ArU  10. 
paying  £lO  to  the  other,  this  is  a  condition,  and  for  non-pay-  k,^^>^^^ 
ment  the  latter  may  enter  into  a  moiety  of  the  land.     Here  Co.  L.  324. 
the  latter  is  heir  at  law  to  this  moiety,  and  may  enter  or  sue  "J^^y^ 
for  it  as  Aetr,  and  if  the  fcxmer  plead  the  will  or  devise,  the 
latter  may  reply  the  (Condition  not  performed,  which  defeats 
the  former  title  under  the  will ;  this  principle  often  applies 
here,  because  all  the  children  or  kindred  in  eaual  degree  being 
usually  heirs  at  law,  and  real  estate  bemg  devised  to  one  of 
them  paying  to  another  such  heir,  he  or  she,  on  such  failure, 
may  so  enter  or  sue  and  recover. 

§  2.  Bojt  if  there  be  but  one  child  or  heir,  and  the  real  es-  Cro.  £1.906 
tale  be  devised  to  him,  he  payings  or  he  to  pay^  or  on  condition  2^^!^**  a 
he  pay  £lOO  to  A,  not  an  heir,  and  he  fails  to  pay,  here  as  in  4  S^^i. 
England,  this  must  be  construed  a  limitation  to  hold  till  he  —Co.  L. 
fails  to  pay ;  for  if  a  condition^  he  only  could  enter  for  a  breach  |?®;^^' 
of  it ;  tnis  he  may  refuse  to  do,  and  defeat  Ae  intent  of  the  crofjT'sM. 
condition  in  compression^  but  really  a  limitation  in  law,  for       '   ' 
though  the  l^tee  may  sue  for  the  legacy  by  our  law,  as 
above,  yet  this  may  not  always  be  the  adequate  Remedy  in- 
tended by  the  testator  in  such  condition  or  limitation.    Hence 
the  legatee  may  sue  for  the  legacy,  or  resort  to  such  condi- 
tion or  limitation  ;  the  devisee  or  heres  factus  may  take  ad-  4  Bac.  3t0. 
vantage  of  a  condition  broken. 

§  3.  By  the  name  of  a  legacy  lands  may  be  devised  ;  as  5  T.  R.  i\9, 
where  assumpsit  for  money  had  and  received  was  brought  to  Hardwrn  & 
recover  back  earnest  money  paid  for  lands  to  which  the  sel-  ^'ah— ** 
ler  could  not  give  a  title.     The  case  was,  A  gave  £150  to  Douyi.  31. 
his  son,  and  £\  50  to  his  daughter,  to  be  paid  at  twenty-one  ; 
then  he  gave  all  his  estate  real  and  personal,  to  his  wife  for 
life,  and,  after  her  death,  one  freehold  estate  to  his  son,  and 
another  to  his' daughter;  '^but  if  either  or  both  of  his  chil- 
dren should  die  before  his  wife,  then  those  legacies  which 
were  left  to  them  should  return  to  his  wife."    The  son  died 
before  the  wife ;  held,  she  was  entitled  to  the  reversion  of 
the  freehold,  and  that  the  word  legacy  may  be  applied  to 
real  estate  if  the  context  of  the  will  shew  tnat  such  was  the 
testator's  intention. 

Pauable  on  a  day  named.    No  action  lies  on  a  general  pro-  14  Man.  R. 
bate  bond  for  such  legacy,  till  after  a  demand  of  payment  by  ^S'/*?*" 
the  legatee  on  the  executor :  judge  suing  for  the  legatee's  pj^rker  ft  Jl 
benefit ;  special  plea  in  bar ;  no  demand,  &c. ;  demurrer 
to  it. 

Art.  10.  What  may  exclude  a  child,  i^c.  Masi.  Act, 

§  1.  This  section  enacts,  "  that  any  child  or  cliildren,  or  ^7^^^^! 
their  legal  representatives  in  case  of  their  death,  not  hav-  g,  also  Pro- 
vince Act  of  1700. 
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Ch«  43.    ing  a  %a^  given  him,  her,  or  them,  in  the  will  of  their  father 
or  mother,  shall  have  a  proportion  of  the  estate  of  their  pa- 
rents assi^ed  unto  him,  her,  or  them,  as  though  such  parent 
had  died  mtestate  ;  provided  such  child,  chilaren,  or  grand- 
children have  not  had  an  equal  proportion  of  the  deceased^s 
estate  bestowed  on  him,  her,  or  them,  in  the  deceased^s  life- 
time."   See  S  Binney,  498  ;  3  Call's.  Vfrg.  R-,  A.  D.  1S02. 
1  Masi.  R.         §  3.  On  this  clause,  the  court  held,  that  a  child  may  be 
l^.T^F^.  excluded  a  share  in  the  estate,  though  it  have  no  legacy^  if  it 
tcr  &  ai.  ^I  appears  by  the  will  that  the  testator  ftarf  not  forgotten  the 
ecutora ;       Child.    In  this  case  much  stress  was  laid  on  the  iM*eamble  of 
andSMaas.  the  act  of  1700,  and  said  by  Parsons  and  admitted  by  Sulli- 
*     '  van,  that  this  act  was  not  repealed  by  the  act  of  it84  ;  but 

the  act  of  1784,  section  30,  expressly  repeals  ^^  all  acts  and 
laws  of  this  Commonwealth  now  in  force,  so  far  as  they  re- 
late to  devising  lands,  tenements,  hereditaments  and  chat* 
tels." 
3  Bac.  485,        §  3.  In  this  case  it  was  held,  that  a  contingent  legacy  can** 
486,  J^b-    not  be  assigned ;  as  where  a  legacy  was  given  to  the  wife, 
1^%.    ^'    ptyMe  on  a  contingency  ;  the  husband  became  a  bankrupt, 
and  held  the  assignees  could  notassign  the  legacy  :  Queere, 
14  Man.  R.   if  every  legacy  must  not  be  demanded,  though  payable  at  a 
428.  certam  time. 

1^  Mass.  R.  $  4.  Legacy  in  satisfaction  of  a  debt  or  not,  4^c«  Plaintiff 
391,  Strong  sued  on  a  bond  made  to  her  by  the  defendant's  testator  of 
*•  ^'^Jj**"'«  August  18,  1800,  conditioned  to  pay  $200  within  one  month 
**^  '  after  her  marriage,  if  married  in  his  lifetime,  or  that  his 
heirs,  executors,  or  administrators,  should  pay  her  ^3S.33 
within  six  months  after  his  decease;  when  the  bond  was 
made  the  plaintiff  lived  in  the  testator's  family  as  a  maid  and 
house-keeper,  and  he  gave  her  a  written  promise  to  pay  her 
%^0  annually,  as  long  as  she  should  continue  in  il,  and  to 
provide  for  her,  during  the  same  time,  all  kinds  of  clothing 
and  other  articles  she  might  need  in  l^lth  and  sickness. 
The  annuity  was  paid  and  endorsed  till  1806,  and  ^he  receiv* 
cd  the  other  articles,  and  continued  in  his  /amily  till  his 
death.  March  20,  1813,  he  made  his  will,  and  died  June  21, 
1814,  leaving  neither  wife  or  issue.  In  his  will,  for  her  long 
faithful  and  meritorious  services  to  him  and  his  late  wife,  he 
bequeathed  to  the  plaintiff  $300  in  money,  specific  articles 
worth  $745.84,  and  use  of  his  homestead  six  months,  worth 
f  50 ;  all  which  she  received  ;  his  inventory  was  $3,346.86, 
and  money  legacies  $2,200.  Held,  these  bequests  were  no 
satisfaction  of  the  said  bond,  and  judgmept  for  the  plaintiff* ; 
many  authorities  cited  ;  principal  reason,  all  these  legacies 
were  given  her  for  her  services,  and  it  did  not  appear  but 
that  they  were  other  services  than  those  for  whK:h  he  in 
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1800  made  pvovision ;  then  the  general  rule  hi  mich  cases    Cr.  43. 
applied.     See  art.  13.  A»M1. 

Akt.  11.  Legacjf  secured  hy  tfu  gher^s  note*    §  I.  Asmmp-  s^^-^/*^^^ 
M<  on  a  pnnnissory  note  fcwr  $100  made  by  Sarah  Thompson,  lO  Maaa.  R. 
the  defendaat^a  intestate^  to  the  ptakitiff.    The  intestate  wish-  ^ J^"^*" 
ed  to  leaye  a  l^ac^  to  the  plaintiff,  1k>  whom  she  thought  her'^  admV.  ^ 
self  under  obligations,  and  lo  avoid  t&e  ex{j^nse  of  a  will 
gave  this  note,  and  pieced  it  in  the  hands  of  a  third  person*, 
to  be  delivered  by  him  after  her  decease  ;  she  recognized  it 
in  her  last  sicknestf,  and  placed  securities  to  pay  her  debts, 
iimeral  cbargesy  emd  especMfy  ihie  noieij  in  the  hands  of  one 
about  her.    Held,  the  note  was  valid  against  her  adminis- 
tratorr  her  estate  being  solvent ;  judgment  for  the  plaintiff. 
'  Here  was  a  good  morad  consideration  for  an  express  promise ; 
the  note  was  for  value  received,  and  the  court  also  said,  **  we  Donatio 
do  not  s^mif  that  when  one  voluntarily  makes  a  written  pro-  catwa  mor- 
mise  to  another  to  pay  a  sum  of  money,  the  promise  can  be  ^^^f^^ 
avoided  mereij  by  proving  there  was  no  legal  or  valuable  ^erai  cases. 
consideration  subsisUng  at  the  time  f  be  has  indeed  pre-  -^-Jw,  Inst. 
eluded  himself  amd  his  representatives^  from  denying  a  con-  ^'  2*  '^-  ''• 
sideration,  when  he  h^  under  his  hand  acknowliedged  one ; 
that  consideration  may  not  have  been  of  a  nature  to  support 
an  indebiiaius  ass%»mpsit  upon  an  impRed  promise  ;  but  may 
nevertheksfr  have  been  a  just  and  adequate  foundation  for 
his  promise*^' 

§  2.  Debt  for  a  legacy  of  $30,000,  given  by  Mrs.  NcMris ;  12  Mass.  R. 
and  held,  1st.  a  bequest  to  promote  the  propagation  of  Chris-  537,  Bartictt 
tianity  among  the  heathen,  i»  not  void  as  a^inst  public  poli-  ^^ '  ^*^,^ 
cy  :  3d.  A  bequest  to  the  persons  constitutmg  a  voluntary  as- 
sociation is  not  void  for  uncertainty,  but  is  available  for  the 
individuals  then  composing  s»ch  association  and  not  to  their 
successors :  3d.  A  bequest  to  certain  persons,  (the  plamtiffs,) 
in  trust  for  pious  and  charitable  uses,  is  not  void,  though  there 
is  no  court  in  the  state  to  enforce  the  execution  of  the  trust :. 
4th.  Nor  because  made  dmring;  the  last  sickness  of  the  testa- 
tor :  5th.  The  provincial  act  of  28  Geo*  H.  concerning  such 
bequests,  relating  only  to  such  as  should  be  given  to  the 
kinds  of  societies  specified  in  the  act,  and  that  act  being  also 
repealed  by  the  subsequent  act  of  1795,  a«  51,  revising  the 
whole  of  the  subject  matter  of  the  former  act,  and  being 
ex'idently  intended  as  a  substitute  for  it.  1  Hen.  &  M.,  476, 
678,  Temple  &  al.  t>.  Temple.  Held,  if  a  man  write  his 
own  will  in  a  reasonable  manner  in  substance,  it  is  prima  far 
cit  evidence  of  a  sound  mind,  and  the  contrary  will  not  be 
proved  by  proving  his  intellects  were  greatly  impaired  by 
opium  and  ardent  spirits,  and  ai  times  not  abte  to  make  a 
irill;  nor  will  ignorance  of  points  of  law  prove  insanity. 

VOL.  II.  '^  33 
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Ch.  43.        See  also  the  Trusius  of  Phillips^  Academy  v«  King^  ezecti- 
ArL  12.     tor. 
Vi.^*v-^^       §  3.  It  will  be  observed  that  very  many  cases  are  found 
in  the  English  books  respecting  legacies,  and  especially  in 
chancery  m  the  last  fifty  or  sixty  years,  arising  mostly  out 
of  the  peculiar  state  of  the  laws  and  property  m  Elnghtnd  ; 
these  cases,  generally,  have  but  little  application  to  the 
United  States  ;  hence  we  find  scarcely  any  American  deci- 
sions on  the  subject  of  legacies  which  correspond  with  the 
English  decisions.    It  follows  that  it  is  not  very  useiiil  in 
American  practice  to  collect  at  large  English  cases,  especial- 
ly those  thousands  of  them  in  chancery. 
Toiief's  L/       Art.  12.    Lifracies  cumulative.    How  different  from  those 
6353^^'  repeated,  &c.  but  in  both  cases  the  question  is,  what  was 
iBro.Ch.R.  the  testator^s  intention. 

392, 393.—  §  1.  The  same  specific  thing  is  bequeathed  to  A  twice  in 
Ss^^/p*^*  ^^^  ^tae  will,  and  again  in  the  codicil :  A  can  have  but  one 
W.423.— ^  legacy,  as  the  thin^  could  be  given  but  once:  2.  so  if  the 
4Bac.  Abr.  same  quantity  be  given  him  twice,  by  the  same  instnimoit, 
^'^^'  and  no  evidence,  internal  or  external,  of  intention,  he  can 

have  but  one  legacy :  3.  but  if  of  unequal  quantities,  by  the 
same  instrument,  he  has  both :  4.  so  a  bequest  or  gift  of 
equal  or  unequal  quantities  by  different  mstruments,  he  has 
both  or  all :  5.  a  latter  codicil  is  merely  a  copjjr  of  a  for* 
mer  one,  with  a  single  legacy  added,  or  both  given  for  the 
same  cause,  he  has  but  one,  whether  by  the  same  or  different 
instriunents ;  but  the  intention  may  be  found  to  be  otherwise 
internally :  6.  extrinsic  evidence  is  also  admissible  on  this 
subject  as  to  intention ;  it  is  a  question  of  presumption  that  lets 
in  every  kind  of  proof,  as  an  increase  ot  estate  by  the  testa- 
Deacon  r.  tor  between  the  gifts,  &c.  Hence  parol  evidence  may  be 
Smith.  admitted  to  discover  the  testator's  intention.    3  Atk.  326 ;  El- 

lison  V.  Cookson,  3  Br.  Ch.  Cas.  6 ;  1  Vesey,  323,  Rosewell 
Pole  V.  V.  Bennet ;  3  Atk.  77,  Chapman  v.  Salta ;  2  v  em.  646 ;  clear- 

eVciT'  321'  ^7  ^^  rebut  a  presumption ;  and,  according  to  many  authori- 
**^'  *  ties,  to  aid  one,  according  to  I^reemantle  r.  Banks,  5  Vesey, 
79,  Eden  v.  Smith,  id.  341 ;  and  Trimmer  v.  Bayne,  7  Vesey, 
508,  only  to  rebut  an  equity  or  presumption ;  and  it  is  the 
most  reasonable  to  confine  the  parol  evidence  to  the  rebut* 
ting  of  a  presumption. 
MoselefB  ^  3.  Legacy^  when  lost  to  the  legatee^  J^c*^  is,  generally,  when 

s^Vern  "ios   *  8?^*^^  thing  is  devised,  as  a  horse,  or  a  certain  cask  of 

513^638 ^  wine,  and  this  ming  is  lost  or  perishes.  Aliter^  when  a  thing  is 

1  Veaey,  97.  bequeathed,  generally,  as  a  cask  of  wine,  and  by  accident  the 
i\^"^'  6fi7  ^^stator  loses  all  his  wine,  yet  the  legatee  has  a  cask ;  and  a 
eeft^^e  '  i^cy  ^o^s  ^<^  f^  ^  manv  cases,  Uiough  a  particular  thine 
aiiofixtorei.  be  specifically  bequeatheo,  and  it  be  consumed  or  disposed 
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of  by  the  testator;   as  where  he  pats  like  property  in  its    Cr.  43. 
place ;  as  if  he  bequeath  his  com  in  his  bam  to  A,  and  then    jiru  13. 
spends  it  in  his  fiamily,  and  puts  and  leaves  at  his  death  like  x^/^^^^f 
com  in  his  bam ;  A  has  it,  and  so  was  the  civil  law.    This 
principle  often  applies  in  regard  to  the  stock  and  produce  of 
a  farm. 

Art,  13.  When  a  legacy  satisfies  a  debt  the  testator  owes,  f^^l^^ 
This  also  is  a  pomt  of  intention.    §  1.  If  a  legacy  be  given  JJ^^;  ^^;p 
by  a  debtor  to  his  creditor  equal  to,  or  larger  than  the  debt,  295.—     * 
this  is  viewed  as  a  satisfaction ;   but  the  testator's  intention  l  Salk.  166. 
mav  be  proved  to  be  otherwise,  as  if  he  also  direct  the  debt  ^^^^^^' 
to  be  paid,  or  if  the  legacy  be  less  than  the  debt,  or  be  con-  2Saik.  508. 

ditional  or  contingent :    2  Atk.  300,  491  v    so  if  not  as  bene ft  P.  W. 

ficial  as  the  debt  in  all  respects.  2  Vem.  478 ;    1  Br.  Cb.  J^^^**^- 
Ca*.  »5 ;  1  Atk.  426,  491 5  Roper  on  Leg.  165.  ^^'  '^' 

$  2.  So  if  the  debt  be  in  a  ronnine  account  and  uncertain^  1  P.  W.  408, 
or  contracted  after  naking  the  wiD ;  2  Salfc.  588.    So  the  |J^^«  •• 
legacy  is  no  satisfaction  if  disadvantageous  as  to  time  or     ^^ 
manner  of  payment.  3  Atk.  97,  98. 

§  3.  But  the  le^cy  is  said  to  be  a  satisfaction  of  the  debt, 
3  P.  W.  353,  in  ail  tliese  cases,  if  there  be  a  deficiency  of 
assets ;  but  where  not,  the  court  leans  against  satisfaction,  Tolson  v. 
and  viewingthe  bequest  as  abounty.   3  Atk.  97, 98 ;  2  Johns«  Jy**"^- 
Cas.  101,  Kickets  r.  Livingston.     Hence,  as  the  residue  is         ' 
uncertain,  a  devise  of  it  is  no  satisfactbn  of  a  debt«   2  Yes.  Eartwoodv. 
37.   Nor  does  land  devised  satisfy  a  money  debt,  and  vice  Vmche. 
versa.   2  P.  W.  614;   2  Salk.  508,  Cranmer's  case.    Lord 
Chancellor  said,  ^  equity  ought  not  to  hinder  a  man  from 
disposing  of  his  own  as  he  pleases ;   and  when  he  says  be 

Sives  a  tegacjr,  we  cannot  contradict  him,  and  say  he  pays  a 
ebt  :^  ^  so  if  the  thing  given  be  of  a  difierent  nature,  as 
land,^  does  not  satisfy  money ;  so  if  less,  on  condition,  &c. 

§  4.  The  testator  owed  one  niece  £200,  and  bequeathed  1  Salk.  155, 
to  her  £300;   Cowper,  lord  chancellor,  allowed  her  borii,  p^^^^""' 
and  said,  "  if  any  part  of  the  £300  be  applied  to  the  pay- 
ment of  the  debt,  as  for  so  miich,  it  is  no  gift ;  whereas  a  lega- 
cy must  be  taken  to  be  a  gift :  assets  were  sufficient,  and 
there  was  some  evidence  of  the  testator's  great  kindness  for 
this  niece :  cites  2  Vem.  593 ;  2  Ch.  Ca.  25.   And  on  a  gene-  1  Ves.  519, 
ral  principle  the  legacy  ought  to  be  of  the  same  certainty,  5"T|J'\ 
nature,  and  extent,  as  the  debt,  contract,  or  duty  to  be  dis-  xt^wa ». 
charged  by  it.   1  Vescy  Jr.  247.  Nor  is  a  distributive  share,  Twuden. 
any  satisfaction  of  a  debt.  9  Yes.  4,  25.   Nor  do  bequests 
made  by  strangers  satisfy  the  testator's  contracts.   2  Br.  .Ch. 
Ca.  352,  Hanbury  v.  Hanbury. 

§  5.  It  was  decided  in  this  case,  in  regard  to  presumed  4  Yes.  Jr. 
satisfaction  of  a  debt  by  a  legacy,  there  is  no  distinction  be-  ^J^*^ 

ColUnt. 
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Ch.  43.  tweeh  the  eaies  of  parent  and  chiM  and  of  «tfaiigers ;  hence 
dru  14#  the  court  lays  hold  of  circiunstances  of  deference,  as  tfaait 
y^0-i-^^-  the  legacy  givsn  by  the  parent  is  coniitigeDt  to  prerent  ap* 
{dying  the  rde  of  saitisfiBctkm*  In  this  case  ihe  teatator  held 
£200  b  trust  for  his  daughter,  and  in  hia  will  bequeathed  t# 
her  dC500 ;  held,  she  was  entitled  to  both,  and  held,  generally^ 
thttre  is  no  case  in  which  a  lefgacy  given  generally  to  a  child 
pays  a  debt  due  to  that  child  from  a  father,  any  mort  than 
fr<un  a  Strang,  &c.  In  this  case  most  of  the  cases  on  this 
point  were  cited,  e^Mcially,  Hinchclifie  v*  Hinehcliffe,  3  Ve* 
sey  Jr.  516,  530;  W  ulso  allowed  that  a  portion  by  will  is 
prkM  facit  a  satisbotion  of  a  portion  by  aetdement;  like 
prbciple  setd^d.  Finch,  238,  vividly  t»  Lee;  MeredythT. 
Winu,  id.  3J4:  and  1  Ves,  Wl ;  3  Br,  C*.  Gas.  l»2* 

§  6.  And  where  an  express  fund  is  named,  or  an  express 
provision  is  made  for  paying  debte  and  legacies,  both  are 

Eid.  Chancery  case,  1  r*  W.  408 ;  and  aee  art.  15,  and  1 
.  Ch.  Cas.  29,  Wd. 
1  Yes.  273.  §  7.  As  to  what  may  be  a  legacy  or  bequeathedf  see  Dei^ 
—1  do.  662.  yig^  <3eiieialiy,  any  property  the  testator  has  in  his  own 
right,  even  n  possikili^t  may  be  bequeathed :  generally,  what 
waJJ  descend  io  an  heir  may  be  devis.ed«  and  to  an  executor 
or  administrator^  may  be  bequeaUied ;  but  there  are  many  ex* 
oeptions. 
1  Vn*^u         Art.  H»  Mdempiion  o/Ugme$.   §  I.  These  bequeathed  in 


-li  Ves.  Jr.   portion  advanced  by  the  father  to  the  sane  amount  satisfied 
257,  Baugh   and  adeemed  the  legacy.   A  legacy  to  a  child  is  deeaied  a 


v^CookMn"  *  ^"^  *^y  ^  aaawned  several  ways.    In  this  case,  held  a 

1  Vei.Jr'. 
7,  Baugh 

3  B^^*ch"  f|^^^'  thence  arises^ihe  presumptiw  it  is  satisfied  by  a  pof» 
Oa.'i92.-l  ^^^  afterwards  adva<»ced  to  k  by  the  (estatpr^  In  this  case 
Moieiey^i  R.  Several  were  cited,  and  held,  generally,  legacies  are  adeem* 
^®—  ed  by  the  testator's  advancing  portions  in  his  lifetime,  ex* 

"-^^eflea,  ^®P^  where  the  legacies  are  §iven  on  terms  or  circumstan- 
ces that  negative  the  implication  or  presumption  for  such 
ademption  {  for  it  is  not  to  be  intended  the  ]^reiit  means  a 
double  p(»tion  to  any  child,  as  it  will  have,  if  it  have  the  lega* 
cy  and  portion. both.  Otherwise  in  Baudt  t>.  Read,  where 
the  portion  was  less  than  the  legacy,  ana  in  fact  an  equiva* 
lent  was  given  for  the  portion.  Le^y  equal  to  a  debt  is 
payment,  jlc.  Mosely's  R.  7 ;  not  if  lessi  395 ;  a  mortgage 
not  if  devised  as  real  estate^  364. 
2  Vm,  Jr  §  2.  A  covenanted  in  a  marriage  settlement  to  pay  his 

463,  Rich-  wife,  if  she  survived,  £S00  as  a  jointure,  and  jBW  a  year  for 
S^tone^'  life  to  provide  her  a  house.  Afterwards,  by  his  will,  gave 
Lavcm.  her  for  life  an  estate  and  house,  above  a  JCIOO  yearly  value, 
114.— Anbi.  with  the  household  goods,  fee,  and  iS  100  annuity,  &c.  Held, 
^»466,  gh^  yfQ^  entitled  to  all-  both  the  provisions  in  the  article, 
also  the  legocics. 
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^  3.  A  ckTised  io  his  daughter  £a$^  in  hia  wiU,  md  Im    Cm.  43* 
houseb^d  jjoods,  if  she  did  not  marry^  hi?  lifetime^  ond  af*    w^t.  H* 
terwaHb,  10  his  Ufetupe,  gave  her  ia  maniage  above  X200,  s,^^^,/"^^^ 
and  died,  leaving  his  will  onreveked*    Held,  the  legacy  was  f^  ^^''* 
adeeafted  ajid  exUaguished  by  the  portion*  1  Ch«  Ca.  101*  ^^^1^ 
I  Yeni.  95*    In  some  cases  a  legacy  has  been  deemed  a  j^jikin*  «T* 
aatisfactiojjQ  of  a  debtprp  ianio.   S  Vem.  255.  F<nrcU. 

4  4*  A  held  his  uncle  B's  bond  for  £400,  and  a  judgment  Eq.Ca.  Abr. 
far  £100,  and  ifi  his  will  devised  to  B  £^00,  that  is  to  say,  902,Ormev. 
that  bond  and  judgment  to  me  for  £400  and  £100  in  money,  ^*J^""^oi 
and  deaired  his  executrijc  to  be  kind  to  B.    B,  sometime  .^bm. 
after,  pud  £320  and  took  up  the  bond,  and  had  the  judg-  Abr.  470, 
ment  vacated,  and  g^ve  hia  new  bond  for  the  remaining  £80.  ^'^^' 
Held,  this  was  no  ademption  of  the  £500  legacy,  as  it  was 
voluntarily  paid ;  aliter^  nad  A  sued  for  and  received  the 
bond,  debt,  &c. ;  this  would  have  shewn  he  meant  to  adeem 
the  legacy. 

§  5.  A  bequeathed  to  his  daughter  Ford,  the  plaintiff,  Eq.Ca.  Abr. 
£40  G.  M.  owed  him,  and  afterwards  A  called  in  this  debt.  ^^ Fordt. 
Held,  no  ademption  of  the  £40  legacv,  but  the  plaintiff  re-  Mod!^89. 
covered  it,  and  tne  chancellor  denied  the  distinction  between  Raym.  335. 
a  voluntarv  and  compulsory. payment;  perhaps  right,  as  it  --Swinb. 
respected  6.  M.,  a  third  person :  but  had  the  plaintiff  herself  ^^' 
owed  the  £40,  and  this  had  been  bequeathed  to  her  by  her 
fiKther,  and  then  he  had  compelled  her  to  pay  it,  must  not 
this  have  been  an  ademption  on  the  principle  of  Qrme  v» 
Smith  ?    See  S  Vem.  116,  536,  and  near  a  hundred  and  fifty 
ehancery  eases  noticed  in  Cooper's  Jos.  516,  520,  among 
wfaieh  is  but  one  American  case. 

There  may  be  an  ademption  of  a  le^cy  by  an  expyress  3  Bac.  Abr. 
revocation  of  it,  or  by  imfnication,  as  by  transferring  it  to  470,  ^'^^ 
another,  and  this  ademption  must  be  proved*   Spending  com  ^^^^^ 
and  replacing  it,  or  repairing  a  ship,  &c.,  is  no  ademption      ' 
tfaereol  when  bequeathed* 

§  6m  A  debt  the  legatee  oma  the  testator  ;  horn  discharged^  fyc. 
When  the  devisee  or  Iq^atee  owes  a  debt  to  the  testator, 
and  he  bequeaths  something  to  him,  this  something  he  re* 
ceives  if  the  testator's  estate  be  solvent  and  sufficient  to  pay 
debts  and  le^cies,  and  pays  his  debt.  This  seems  to  be  of 
coiurse ;  still  it  may  be  a  question  of  mtention,  if  the  debt  is 
to  be  demanded,  or  if  the  bequest  be  not  intended  by  the 
testator  to  be  mer  and  above  the  debt ;  but  to  make  this  out, 
tliere  must  be  a  clear  intention  to  this  pmrpose,  but  if  by  cove* 
nant  or  contract,  the  testator  is  bound  by  settlement  or  other-  ^^jrkman  v. 
wife  to  provide  for  his  family,  and  by  bonds,  &c.,  strictly  ^^Jch" 
legal,  he  must  p^form  strictly  according  to  his  contract,  and  ca.  95.  * 


263  ASSUMPSIT. 

a  legacy  to  any  one,  Mtitled  under  such  legal  security,  will 
prima facUht  deemea  a  bounty,  and  not  a  satisfaction. 
_  _  §  7.  How  the  testator's  intention  must  be  clear,  he  means 
1  Vei.  49y  by  his  will  to  release  a  debt  due  to  him  from  a  legatee  or 
^^orpt.  devisee ;  such  a  release  is  not  to  be  presumed,  but  only  to 
4BrXh.Ca.  ^  inferred  from  some  expressions  m  the  will  shewing  such 
S37.— ABac!  intention.  A  house  devised,  and  then  made  all  new  by 
Abr.  470.  gradual  repairs,  is  not  adeemed,  nor  if  the  testator  of  neces- 
sity aMenate  the  thing  beraeathed,  or  nawn  it ;  same  thing 
given  to  two  in  the  same  will,  they  divioe  iL 
4  Bac.  Abr.  §  8.  Legacy  given  of  £750  to  a  younger  son,  and  then 
473.  £650  the  testator  paid  for  the  son's  commission.    Held, 

ademption  for  so  much;  proved  the  testator  so  intended. 


CHAPTER  ^LIV. 


ASSUMPSIT.    LIENS. 


al. 


See  Atter-  Aet.  1.  This  lien  on  property  is  often  material  as  well  in 
niei,  BaU-  assun^sit^  as  in  other  actions.  See  Frekht,  Pawning,  &c. 
rien 'iSo^  §  1.  It  is  the  principle  that  principal^  deserves  attention 
ton,^lim-  of  late  years,  liens  are  much  tavounsd  for  the  convenience 
keepen,  of  trade,  and  allowed  on  express  ccniraei  to  that  tfftct^  or  im* 
4^m^4  P^'^fi'^^  *^  usage  of  the  trade^  or  the  manner  of  dealing  be- 
Gre«a*&  ai!  tween  the  parties  in  the  particular  case,  or  where  the  de- 
«.  Farmer  k  fendant  has  acted  as  a  factor.  The  right  to  retain  is  by  ex* 
pressed  or  implied .  contract,  nor  is  there  any  lien  when  this 
party  trusts  to  a  personal  contract  or  security ;  nor  was  there 
any  at  common  law.  See  Set<K>ff. 

f  3.  ^  lienj  what ;  andprincwles  on  which  allowed  and  dis- 
alhzoed.  It  is  a  reasonable  allowance  to  one  to  retain  cer> 
tain  property  till  paid  some  just  demand  by  the  owner  of  it. 
§3.  lAens  are  of  two  kinds:  1.  Created  by  the  party: 
S.  by  the  law.  The  1st.  are  by  pawning,  mortgaging,  and 
other  contracts :  3d.  created  by  law,  are  on  one  of  two  prin* 
ciples ;  either  on  account  of  some  labour  or  expense  on  the 
thing  itself  on  which  the  lien  is  claimed  in  certain  special 
cases ;  or  3d.  on  account  of  some  advance  to  the  owner  made 
m  the  course  of  trade^  under  such  circumstances  as  to  give 
the  party  advancing  a  hold  on  goods  of  the  owner,  in  his 
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hands,  and  a  rkht  to  detain  them  till  paid.    Each  case  may    Ch.  44. 
be  exemplified^  many  examples,  but  a  few  will  illustrate    Aru  1. 
the  jmncj^/e^o/*  {tens,  and  when  these  are  well  understood,  v^rv^i^ 
they  can  be  applied  with  ease  to  their  various  ends.    Liens 
are  by  common  law,  by  usage,  and  by  agreement. 

§  ^.  The  tafotmrkuptr  has  a  lim  on  the  horse  he  feeds,  for  8  Mod.  172, 
these^reasons :    he  is  bound  by  law  to  feed  him  if  he  have  i^*',**_ 
room,the  does  it  on  the  credit  of  the  horse,  the  traveller  being  imp^^M.  P. 
a  transient  person ;  but  by  the  same  law  which  gives  the  lien,  281.' 
he  loses  it  by  his  voluntarily  parting  with  the  possession,  for 
his  possession  then  is  no  longer  evidence  of  his  claim,  and 
the  law  that  allows  the  security  for  the  benefit  of  trade  and 
commerce,  will  not  allow  it  under  circumstances  that  may  be 
a  secret  snare  to  fair  dealers ;  as  when  a  master  of  a  vessel 
may  retain  ^oods  for  the  freight  due  to  him  on  them ;  but 
if  he  part  with  the  possession,  he  loses  his  /ten,  and  must  re* 
sort  to  his  contract.  ^  The  reason  is  plain ;  while  he  is  in 
possession,  other  men  have  notice  not  to  trust  to  them ;  but 
when  he  abandons  his  possession,  they  have  no  reason  to 
suspect  he  has  a  claim  upon  them,  and  thence  innocently 
trust  to  them,  purchase  them,  or  become  interested  in  them, 
on  the  idea  they  are  free. 

•  Ist^  rule.  When  a  man  is  bound  by  kao  to  be  at  trouble  6  Bac.  Abr. 
and  expense  about  the  goods  of  another,  he  has  a  lim  on  ^^>  ^'* 
them  for  such  expenses :  and  certain  persons  in  the  course  of 
their  trades  or  bttsiTiessy  at  expense  about  the  goods  of  ano- 
ther have  this  lien  for  such  expense,  as  a  farrier  for  shoeing 
a  horse,  a  tailor  for  making  clothes,  a  freighter  for  carrying 
goods,  &c. 

Sd  rule*  When  certain  persons,  as  factors,  &c.,  in  a  known 
course  of  trade,  make  advances  for  their  principal,  encouraged 
to  do  it  by  law,  and  allowed  to  have  as  security  the  gONods 
in  their  hands.  A  master  has  no  lien  on  his  ship  for  repairs 
abroad.  Ch.  47,  a.  5,  s.  17. 

This  lien  is  allowed  for  the  benefit  of  trade  only  in  a  few  2  E«p.346. 
special  cases. 

The  factor  or  party,  must  make  the  advance  for  his  prin-  4  Burr.  3914. 
cipal,  trusting  to  the  goods  in,  or   that  may  come  into  his 
hands,  for  if  he  trust  to  a  special  promise  or  perscmal  secu- 
rity, or  specially  secures  himself  m  another  way,  he  has  no  6  Bac.  270. 
lien* 

Even  a  carrier,  or  a  factor,  when  he  does  not  trust  to  the  2  Eip.  347. 
goods,  but  makes  any  special  contract,  has  no  lien  ;  as  if  a  car-  —Bui.  N.  P. 
rier  contract  to  be  paid  a  certain  sum  for  his  trouble,  he  ^^* 
waives  his  lien,  ana  no  person  can  retain  where  there  is  a 
special  agreement  to  pay.    And  it  is  a  general  principle, 
that  where  the  party  secures  himself  by  an  express  and  special 
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Cn.  44.    eoniract^  the  law  raises  no  imptUd  contract  or  tiefi  hi  his 
Aft*  1«      favour }  the  law  views  him  as  securing  btmselfi 
v^^s^^i^^       The  master  of  a  ship  has  no  lim  ob  her  ft»*  his  wages, 
Doagi.  101,  stores,  or  repairs,  done  or  made  in  his  otm  country,  or  on  liis 
Wilkin* ».     credit ;  he  is  considered  as  trusting  the  owners. 
1  S^.^651  *       ^^  ^  there  any  lim  for  a  voluntaty  advance  by  an  oviier, 
Stone  t.    '   partner^  tenani  in  comnum^  a  manufacturer,  &c. ;  as  where  the 
Linj^wood.     owner  of  the  vessel  paid  duties  on  the  goods  of  the  master, 
and  had  them  delivered  to  him^  The  court  held,  the  owner 
had  no  lien  on  them,  for  he  had  an  action  against  the  master 
for  the  monies  or  duties  paid,  and  so  another  remedy ;  nor 
was  he  imder  any  leeal  compulsion  to  pay  the  duties. 
34??1*^        In  this  case  the  defendant  nad  dyed  certain  goods  on  which 
4BiiTr.2ti4  ^^  ^^  ^  ^^  ^^^  ^yi^g  tbem,  and  his  expenses  about  those 
Green  •.     *  particular  goods ;  but  he  claimed  a  lien  on  them  for  dying 
Farmer.        other  goods ;  but  the  court  decided  a  manufacturer  has  no  lim 
on  any  eoods  for  any  claim  except  for  what  he  does  aboot 
the  goods  ihemsehts,  or  by  general  custom^  or  hj  pavming^  or 
by  having  them  as  an  mnkeeper,  carrier,  fee* 
6  T.  R.  268,      Even  a  factor  has  no  lien  where  he  receives  goods  for  a 
Walker  &     special  purpose,  to  be  applied  specially  to  pay  a  debt,  or 
&  J'.  other  oarricn/ar  use,  to  which  the  lien  would  be  repugnant. 

As  if  A  deposit  goods  with  B,  to  be  sold,  and  B  promises 
to  pay  the  proceeos  to  A  when  sold,  B  has  no  lien  on  them 
(when  not  sold)  for  the  balance  of  bis  general  account, 
arising  from  other  articles;   conventio  vincit  legem.     Lord 
Kenyon  said  ^'  the  lien  which  a  factor  has  on  the  goods  of 
his  principal,  arises  upon  an  agreement  which  the  law  im* 
plies ;  but  where  there  is  an  express  stipulation  to  the  con- 
trary, it  puts  an  end  to  the  general  rule  of  law.'' 
3  T.  R.  119,      He  that  claims  a  lien  on  goods,  must  have  a  visible  posses" 
783,Kenlock  gion,  so  that  purchasers  and  others  may  be  aware  of  it; 
V,  Craif^.       without  such  possession  a  lien  would  be  a  secret  incumbrance 
the  law  will  not  allow ;  an  incumbrance  that  would  be  the 
means  of  deceiving  and  defrauding  others. 
Imp.  ^5.—       A  tokarjinger  has  a  lien  on  goods  brought  to  his  wharf,  for 
1E0D.R.1O9,  a  balance  of  a  general  account ;  but  the  eoods  must  remain 
Muffles.       ^^  ^^*  possession ;  is  by  the  custom  of  London.  L.  Mer.  Am. 
5  T.  K.  488,  161.     So  a  banker  has  a  lien  on  all  papers  and  securities  in 
SfZ**!!  ^'       ^^  hands  for  a  general  balance,  belonging  to  any  particular 
—        person  owing  that  balance,  unless  received  on  some  special 
agreement  that  would  take  them  out  of  the  general  rule.     In 
these  cases  of  liens^  if  one  have  a  lien  on  my  goods  and  I  take 
them  from  him  and  sell  them,  he  may  not  only  have  trover 
but  assumpsit  against  me,  as  his  bailiff,  or  for  the  proceeds  ;  I 
receive  the  goods  or  proceeds  to  his  use  as  far  as  he  has  this 
lien  upon  them. 


Bowsher. 
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Art.  2.  Several  other  cases  where  the  party  has  a  lien.  Ch.  44* 

§  1.  If  goads  be  wrecked  and  hove  on  shore,  and  one  saves     Art.  2. 
(hem,  he  has  a  lien  on  them,  and  miy  detain  them  till  paid  >s^»n/^^ 
for  bis  trouble  arid  expense.     So  on  a  stray  b  ast  till  paid  the  5  Qac.  270. 
keeping.    This  usage  is  to  induce  men  tois^iivesurh  property.  — Salk.  654, 

§  2,  A  malt-maker  has  a  lien  on  the    barley  dtliveieJ  to  j),^!^'^^*^" 
him  to  be  made  into  malt,  for  monies  pay.ible  to  him  lor  the  5  Bac.  Abr. 
making  thereof.  263. 

§  3»  j1  candU'maker  owed  the  single  dutfes,  and  becamea  Dougl.  416, 
bankrupt,  was  convicted,  &c* ;   and   it  was  btJd  the  ^^^^^  fi^^  ^' 
duties  where  a  lien  on  the  candles,  utcnsiU^  and  materials,  in 
the  assignees^  hands,  And  the  same  in  the  case  of  malt. 

§  7.  A  number  of  dyers^ pressers^  bleachers,  ^c.  agreed  at  a  6.  T.  R.  14. 

feneral  meeting,  not  to  receive  any  more  goods  to  be  dyed,  ]|J^'^'2J*/^J^ 
tc,  but  on  condition  they  respectively  have  a  Hen  on  them  ©/shawcross 
for  their  general  balance.     Pleld,  this  was  valid  in  law,  and  —2  Phil. 
that  any  one,  who,  after  notice  of  this  agreement,  delivered  ^^^t  jsltio- 
goods  to  either  ol  those  persons,  was  to  be  deemed  to  have  tice,  &c.— . 
assented  to  those  terms,  and  could  not  demand  the  goods  so  11  *^wt.  i44» 
delivered  to  any  such  dyer,&c.  without  paying  the  balance  ' 
of  bis  general  account* 

§  3.  IMn  on  land. 

By  this  act  of  congress  laying  a  tax  on  )ai;^]s.  throughout  ActofCou- 
ihe  United  States,  the  tax  remained  a  lien  on  the  (and  or  house  f^ff^"^^^ 
tzDO  years  ;  and  a  creditor's  debt  i^  a  lien,  on  the  land  of  one  4  j^^  p^ 
deceased*  ,  :  150. 

§  6»  The  law  is  now  clearly  settled,  that  a  factor  has  a  ^JSluor^* 
lien  on  goods  in  his  hands  for  a  general  balance  of  account  Wiicox.— 
due  to  him  from  the  owners  of  them ;    and  so  if  a  factor  sell  Foxcroft  », 
goods  he  has  a  lien  on  the  money  in  the  hands  of  the  bvynr^        —Vjohn*"' 

.^sncmjwi/ for  money  had  and  received;   ihc  defendanis,  cat. 459.— 
the  factors,  had  sold  the  goods  and  received  the  pay  ;  b  it  had  *  Jo^m-  it- 
paid  considerable  sums  for  the  plainiitT's  bankrup(,  for  which  ^    ' 
they  claimed  a  lien,  and  ii  was  allowed  them.     C(  wp.,  251 ; 
3  Bos.  &  P.,  485 ;  2  East,  323. 

§  7.  This  was  assumpsit  by    the  plainlilf^,  as>i':noos  of  Cown.  251, 
Dowding,  for  monies  arising  from  goods:  sold  and.doliverfd  ^'J^i  ^*^" 
10  the  defendant.     Dowding's  factor,  Jeffries,  .^old  his  ^ooils  Goodwin. 
lo  the  defendant  before  any  act  of  bankruptcy,   l>m  did  noL 
I'cceive  ifcp  money  till  after  the  action  wa>  brouiihi ;  the  «lr- 
fendant^ew  Jeffi-ies  was  a  factor,  and  sold  ihc\t:i)o<U  in  the 
usual  ccHirse  of  business  irv  his  own  namr;    dcfcid  nt    p;iid 
Jeffries  after   notice    from    the    plaintiffs ;    Joffriis    v\  ;ts    a 
creditor  ofDowding;  he  also  borrowed  £3.000.  and  J«'l]*.  ios 
became  his  surety,  and  after  Dowding's  bankruptcv,  Jeffries 
paid  the  monies:    And  the  court  held  he   had  a   liai  on   the 
goods  of  his  principal  sold  by  him  for  his  principal,  lo  the 

VOL.  11.  34 


266  ASSUxMPSlT.  . 

Ch.  44.  .amount  of  the  sum  for  which  be  became  surety.    Where 
Art.  3.     the  vender  of  land  qoI  paid  for  has  a  lien  on  k  or  not,  cb* 
\^00^sr^^  ^25,  a.  9,  s  IK 

6  T.  R.  225,       §  8.  It  the  plaintiff  draw  bills  on  the  defendant,  and  send 
Toole  V.       him  goods  to  answer  the  Acceptances,  and   he  accepts  the 
wortlu*'        bills,  he   has  a  Hen  on  the  goods  and  a  conditwial  property 
in  them;  and  if  he  pays  the  bills,  his  properly  in  the  gobdli 
becomes  abs^>lute  ;  but  if  the  plaintiff  pay  ihem.  his  proper- 
ty in  the  goods  is  revested,  or  he  may  take  his  goods  back, 
the  defencl:inf  not  answei*ini(  the  purpose  for  which  they  aro 
sent  to  him.     In  this  case  the  goods  were  sent  or  deposited 
for  a  particular  purpose. 
7EMt,224,       §  9.  Where  there  is  no  lim  at  common  law,  it  can  only 
Ru8hfotth&  a,:,\,e  by  contract  with  the  particular  party,  expressed  or  im- 
r.  Hodfulda..  p»«ca  ;  may  be  implied  from  previous  dealmgs  between  the 
same  parties  on  the  footing  of  such  a  lien ;  or  from  ausage  of 
the  trade  so  general  thai  the  jury  may  infer  the  parties  knew 
of  it  and  adoptefl  it  in  their  dealing;  but  if  against  the  com- 
mon law  the  evidence  musf  be  clear, 
s **^C  If^r        Art.  3.  LUns  claimed,  not  allowed^  exceptions,  ^c.     §  1.  In 
as^i'liieraof  ^'^'^  caf»e  Ha^ue  and  the  two  defendants  bought   a  ship  for 
Ha^iie  V.       the  slave  trade,  at  their  joint  expense,  on  their  joint  account 
Podilvadt    and  risk  in  thirds,  Silv:^  »o  be  ship's  hushantf;^  he  supplied 
her  whole  cargo,  £4.668  ;    the  other  defendants  paid  their 
parts,  but  Hague  paid  but  apart  of  his  part  in   money,  and 
gave  his  note  fop  the  rest:    before  the  note  became  due  to 
Silva,  Hague  became  a  bankrupt ;  and  on  the  facts  the  court 
held  that  Silva  had  no  lien  on  H-igue's  part  of  the  ship  and 
cargo. 
P**"'  ^1^'*         §  ^'   'f  ^hree  part-ovmers  in  a  vessel  and  cargo  make  advances 
im,  wa-    f^^  the  fourth  they  have  no  lien  on  his  part: 
son  &  ai.  V.        As  where  four  persons  owned  the  ship  Ceres^  each  a  quar- 
Green.  ler,  ai.d  three  of  them  in  putting  her  outward  cargoon  board 

at  Boston^  made  advances  for  Pomeroy,  the  fourth.  July, 
1796.  in  a  voyasje  to  the  Mediterranean,  $15,000  was  in- 
sured ;  part  of  her  cargo  was  sold  at  Gibraltar  and  part  at 
J^aples ;  said  Pomeroy  sold  his  part  to  the  defendant  Jan. 
1 797 ;  this  the  other  owners  knew,  and  recognized  the  defen- 
dant as  owner,  and  of  this  the  master  was  notified..  After  this 
in  Ma>,  179-7,  the  homeward  cargo  was  purchased  at  Salon^ 
in  Italy,  and  shipped  in  another  vessel,  (the  Ceres  being  lost.) 
marked  for  May.  one  of  the  plaintiffs,  and  said  Pomeroy^  or 
their  assigns;  the  bill  of  lading?  was  endorsed  to  Green,  the 
defendiinl.  July  14,  1794,  Pomeroy  sold  to  Green  one  quar* 
tcrof  the  e:oods  shipped  at  Safon,  for  Boston^  and  the  same 
dav  dulorsed  rhe  bill  of  lading;  on  the  arrival  of  the  goods 
at  Boston^  the  plaintiffs,  three  of  the  owners,  entered  and  paid 
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dulies  on  three-quarters  of  ihe  goods  ^di^  on  150  boxes  of  soap,  Ch.  44. 
three-quarters  of  200,  &c.,  and  j^aid  three-quarters  of  the  Art.  3. 
frd^kt  and  of  the  premium  of  insurance  on  them;  Green,  the  s^p-v-^^ 
defendant  entered  and  paid  diilies  on  onoquartery  as  on  50 
boxes  of  soap^  one^qnarterof^OO^  &c.,  and  |Hid  one-quarttr  of 
thef'fight  andpremiwn;  the  goods  were  divided  by  consent. 
Pomeroy  owing  the  plaintiffs  for  said  advances  in  ihe  outfits 
of  the  voy:*ge  and  sal  in^,  ihej-  brought  assumpsit  against 
Green,  as  their  bniliff  ){  said  one-quarter  of  the  j^oods  ship- 
ped at  Snlon^  annexing  a  schedule  of  said  goods;  also,  as 
their  &at7»/f  of  three-foarihs  of  said  quarter,  and  in  common 
form  a  Hedged  he  had  the  disposal  of  said  goods  le  render  an  ac- 
count ;  also,  a  count  for  money  had  and  received,  and  om*  for 
monies  paid,  laid  out,  and  expended  ^  plea  never  promi>ed, 
and  ju'li^ment  for  the  defendant ;  the  court  held  that  the 
plaintiffs  had  no  lun  on  Pomeroy's  part,  and  if  they  bad, 
they  lost  it  by  assenting  to  the  sale  of  the  goods,  and  admit- 
ting Green  to  be  owner  of  Pomeroy 's  part, 

§  3.  In  this  action  the  court  decided  that  there  is  no  lien  *  W.  B1. 
for  a  voluntary  advance ;  as  where  the  plaintiflPs  dog  casual-  ^^^  ^*""  ^ 
ly  strayed  to  the  defendant's    bouse,  who   fed  him  twenty  Buck,  cited 
weeks,  for  which  it  was  decided  he  had  no  lien.  2  Eap.  347. 

§  4.  This  was  troyer  for  two  bills  of  exchange*     The  Bent  Aal. 
plaintiffs  kept  a  banking  account  with  Caldwell  &  Co.,  which  ^igneeiof 
consisted  solely  of  bills  the  plaintiffs  received  of  them,  drawn  Caldwell  & 
on  Forbes,  &  Co.  become  bankrupts  in  London,  (bankers  of  ?^^^'  ^' 
Caldwell  &  Co.  at  Liverpool)  on  one  side,  and  of  bills  and 
negotiable  securities  paid  in   by  the  plaintiffs,  on  the  ether 
side.     This  account  did  not  include  any  other  dealings  ^  the 
parties  regularly  kept  an  interest  account ;    an  account  was  * 

balanced  every  three  months,  and  the  banker  had  a  commis- 
sion..  Feb.  .28,  1793,  the  account  was  balanced  in  which 
was  included  all  the  bills  received  by  the  plaintiffs  from 
Caldwell  ^  Co.  to  that  timej  and  if  all  good,  the  plaintiff 
owed  them  je3,882.  8s.  Qd  Much  1,  8, 15,  the  plaintiffs  re- 
ceived from  them  other  bills  to  the  amount  of  £445  6s.  3d,; 
March  13,  the  plaintiffs  sent  to  them  excise  debentures 
amounting  to  £674  5s.  Ih/. ;  March  IC,  Forbes  &  Co. 
failed;  then  the  plaintiffs  had  in  expectation  hills  drawn  on 
them  by  Caldwell  &  Co.  to  the  amount  of  £3,326  7*.  4d. ; 
March  18.  Caldwell  &  Co.  failed;  March  16,  about  five  in 
ihe  afternoon,  the  plaintiffs  sent  Caldwell  &  Co.  fifteen  bills 
(two  of  which  were  sued  to  try  the  righi)  amoumin^  to  . 
j£i,953  5i.  4rf. ;  allowing;  all  the  bills  received  from  Cald- 
well &  Co.,  which  if  credited  to  the  plaintiffs,  turned  the 
balance  in  their  favour  £799  \Ss.  4rf.,  allowing  all  bills  re- 
ceived from  Caldwell  &  Co.  to  be  good;  but  those  bills  were 
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6  T.  R.  489, 


2  T.  R.  481, 
Leinpreize 
&  al.  as- 
signees of 
Sydes  «. 
Pasley. 


afterwards  relumed  to  and  taken  up  by  the  plaintiffs,  on  the 
failure  of  the  drawers  and  accepters.  Held,  the  fifteen  bills 
were  paid  hy  ihe  plaintiffs  to  Caldwell  &  Co.  on  a  general 
account,  and  not  tor  a /?ar/7C«/«r/Jvrpo*e  of  indemnifying  them 
against  the  pH^riient  of  ihcir  own  paper  the  plaintiffs  had  in 
circuiuiion;  and  therefore  the  litn  of  Caldwell  &  Co.  on  the 
fifteen  bills  in  question  did  not  cease  on  the  plainliRs' taking 
up  bills  as  above  ;  hence  the  plaintiffs  could  not  recover  them 
back,  oJierwise  had  the  deposit  been  for  a />ar /icw/ar  pur-^ 
pose. 

§  5.  The  general  principle  is,  when  a  banker  advances 
monc}'  to  a  customer  upon  the  general  account  between  theni^ 
the  banker  has  a  lien  for  the  amount  61  his  balance  on  all 
the  securities  in  his  hands  belonging  to  such  customer;  but 
if  a  banker  advance  his  money  on  a  apecijic  security  or  bill^ 
he  has  710  /vn  beyond  that* 

§  6.  This  was  trover  for  fifty  tons  of  Braziletto  wood* 
Syeds  the  bankrupt,  Nov.  24,  1786,  received  advice  from 
J^ew  Pnyvidince  that  the  said  wood  was  about  to  be  shipped 
in  the  Elizabeth,  on  his  account,  to  sail  in  seven  weeks. 
November  ^8,  he  got  insurance,  and  the  same  day  applied 
to  the  defendant  vo  borrow  money  on  this  wood  and  insu- 
rance. Syeds  then  owed  the  defendant  i&190,  who  agreed 
to  lend  £200  on  his  note  on  an  assignment  of  the  said  wood 
and  policy,  as  collattcral  security  for  both  sums  ;  this  was 
done  November  29,  1786,  by  an  instrument  under  seal,  in 
which  Syeds  recited  the  case,  and  engaged  "  to  assign,  de-. 
liver  and  set  over*'  to  Pasley  baid  wood  for  £400,  advanced 
by  him,  as  security  for  Syeds'  note  to  hixn  ;  and,  also,  to  di-^ 
posit  in  his  bands  st\i(i  policy  thereon  ;  also  to  endorse  and 
deliver  to  him  the  bill  of  lading  as  soon  as  transmitted  to  Sy- 
ed!'  'y  nlsota  make  up  what  said  wood  should  fall  short,  and 
likewise  to  receive  any  surpbis  ;  the  policy  and  letters  of 
advice  Here  deposited  with  Pasley  at  the  time;  and  the  bill 
of  lading  wj^s  endorsed  over  to  him  afterwards^  and  as  sooa 
as  arrived,  but  not  till  after  the  act  of  bankruptcy^  which  was 
February  2,1787,  and  the  commission  issued  February  10* 
In  April,  17}]7Mhe  ship  arrived,  and  the  goods  were  deliver* 
ed  by  the  captain  to  the  defendant,  who  paid  the  freight  and 
charges  ;  these  the  plainti$s  did  not  tender  when  the  wood 
was  demanded. 

On  these  facts  the  court  decided  that  the  defendant  had 
a  lien  on  the  goorls,  and  a  good  title  to  hold  them  against  the 
plaintiffs,  the  assignees,  and  upon  these  principles: 

I.  As  between  a  person  who  has  an  equitable  lien^  and  a 
third  person  who  purchases  a  thing  for  a  valuable  considera- 
tion :\\u\  wifJwut  notice ;  the  ;?ru)r  e^ui/fltZc /len  shall  not  ovcr-^ 
jeach  the  title  of  the  vender* 
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.  2.  As  between  tliQ  person  who  has  (he  equitable  /zenand     C««44. 
the  assignea^  if  the  /ten  subsisted  before  the  bankruptcy,  they     ^rt.  3. 
never  shall  recover  or  retain  the  thing  without  paying  the  ^_^  ^,_.. 
money  due.     *^  The  party  who  has  the  equitable  litn  ought  not 
to  be  on  a  footing  with  the  rest  of  the  creditors  for  whocn  the 
assignees  are  trustees;  for  the  crediipr^  at  large  trusted  to 
the perstmal  credit,  but  he  who  has  the  lien  never  gave  a /}er- 
soTial  credit,  but  trusted  to  the  thing.''     Had  not  the  defend- 
ant so  lent  his  money,  it  had    never  become   a  part  of  the  -   ^ 
bankrupt's  estate. 

.  3.  ^^  As  between  the  person  having  the  lien  and  the  as- 
s^nees,  they  must  stand  in  the  place  of  the  bankrupt,  and 
lajce  property  subject  to  all  the  equitable  liens  to  which  it 
would  have  been  subject''  in  his  hands;  ^'  he  could  never  re- 
tain the  thing  against  the  lien  without  paying  the  money  bor- 
rowed :  so  neither  can  the  assignees." 

4.  "Whatever  may  be  set  oflf  in  a  court  of  equity  on  the. 
ground  of  lien,  may  likewise  be  set  off  in  an  action  of  trover." 
Cites,  4  Burr.,  22J8,  Green  v.  Farmer. 

Authorities  relied  on ; 

In  this  case,  Williams  and  his  partner  gave  a  bond  to  lAtkinMeo, 
Heathcote  for  £1,200,  and  the  same  day  by  deed  assigned  Sf"Tu  ^' 
to  him  the  goods  in  two  ships  then  at  sea,  and  delivered  to 
him  thirteen  bills  of  lading  not  endorsd  and  policies  endorsed 
to  him*  In  chancery  the  assignees  of  Williams  insisted  that 
as  be  *^  had  acted  as  the  visible  owner  of  the  ship  and  cargo, 
which  were  never  put  into  the  possession  of  the  defendant^ 
the  plaintiffs  were  entitled  to  them  for  the  benefit  of  the  ere* 
ditors ;  but  the  court  held  that  every  thing  which  could  show 
a  right  to  the  ship  and  cargo  being  delivered  over  to  Heath-* 
cote,  the  bankrupt  could  no  longer  be  said  to  have  the  order 
and  disposition  of  them,  so  not  within  the  21st.  James  I.^ 
ch.  19;  and  therefore  Heathcote  had  a  right  to  retain  the 
ship  and  cargo  till  the  money  was  paid  ;  also,  Fashncr.  ex- 
ecutor p.  Case,  and  another  in  chancery,  November  21, 1 781 ; 
also,  Taylor  r*  Wheeler,     2.  Vern.,  564, 

§.  7.  In  this  case  the  court  held,  that  if  a  mortgage  of  a  4T.R.40e,. 
ship  at  sea  be  void  because  the  registry  is  not  inserted  in  the  itoUeston  ^ 
hill  of  sale,  the  mortgage  cannot  hold  the  ship  as  having  a  f'^^^^ 
Ken  on  her,  against  the  assignees  of  the  vender,  becoming  a  ai. 
bankrupt  after  the  pretended  mortgaging  of  the  ship,  though 
ibe  vendee  have  the  grand  bill  of  sale,  and  take  possession 
of  the  ship  as  soon  as  she  arrives. 

Lord  Kenyon  said,  if  the  title  of  the  defendants  be  reduced 
to  writing,  though  that  be  void,  they  cannot  recur  to  any 
other  agreement ;  where  there  is  a  special  agreement  inwrilingy 
there  cannot  be  a  lien  at  common  lawm 
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Ch,  44.        Ashurst,  J.  said  that  "  all  the  creditors  of  the  bankrupt 

Mrt  3.     have  an  equiiabU  lien   on  his  estate,   and  are  entitled  to  an 

s^^sy^^  equitable  distribution  ;  and  where  there  are  two  equities,  the 

legal  title  must  prevail." 
^  §  8.  The  court  said,  in  this  case,   that  if  A's  limber  float 

Nicholsons!  ^iway  and  be  left  at  low  water  mark,  on  a  towing  path,  and 
Chapman.—  B  find  it,  and  voluntarily  conveys  it  to  a  secure  place,  he  has 
D*30i^^^"  no  lien  on  it  for  his  trouble;  but  probably  he  may  maintain 
an  action  for  his  trouble  against  the  owner,  but  quaere  of 
the  action,  as  no  man  can  bestow  a  benefit  on  another  with- 
out his  consent,  so  as  to  subject  him  to  an  action;  and  what 
consent  can  there  be  implied  in  this  case  more  than  in  other 
cases  of  benefits  bestowed,,  neither  expressly  or  impliedly 

Cowp  571      ^*'^®^'  ^^^' 

Pierron  v!  §  ^'  ^^^  ^'*  ^  ^'^'^  ^*^^*  Assumpsit  by  the  endorsee  of  a 
Dunlap&  bill  of  exchange  igamst  the  accepters,  and  for  money  had  and 
*^*  received.     One  Lentot  drew  a    bill  of  exchange  of  £300  on 

the  defendants,  payable  fifteen  days  after  sight,  to  W.  JNichols, 
on  account  of  freight  to  be  placed  to  accouni  as  by  advice; 
he,  master  of  the  plainliflf's  $hip,  endorsed  it  to  him;  Len- 
loi  freighted  her  and  gave  a  navy  bill  for  the  freight  to 
Nichols,  assigned  to  the  defendants^  as  securih/  tilt  the  bill  of 
exchange  was  accepted;  Nichols  endorsed  the  bill  of  exchange 
and  sent  it  to  the  plaintiff,  with  Lenlot's  letter  enclosing  said 
navy  bill,  which  Lentot  desired  them  to  tender  at  the  navy 
office,  and  advised  them  he  had  drawa  for  £300  as  abQve. 
October  2, 1776,  thjB  plaintiff  sent  this  letter,  navy  bill,  and 
bill  of  exchange  to  the  defendants  by  one  Lightfoot,  who  de- 
livered them,  and, next  called  for  the  bill  of  exchange;  the 
defendants delivired  it  up  saying ^^ it  loould  not  be  accq)ted till 
the  navy  bill  was  paid^^^  Lightioot,  then  demanded  the  navy 
bill,  but  the  defendants  refused  to  return  \U s'^y ing  they  wquld 
receive  the  money  themselves. ^^  October  3,  the  defendanta  wrote 
to  Liniot,  acknowledged  the  receipt  of  his  letter  with  the 
navy  bill  enclosed,  and  stated  they  had  delivered  it  to  the 
navy  office, and  that  when  the.  money  was  received  they 
would  advise  him  of  it ;  thai  his  bill  would  receive  due  honour  ; 
but  that  it  was  drawn  too  short  being  payable  before  the  na- 
vy bill.  The  bill  of  exchange  was  protested  for  non-accep- 
tance, at  present,  but  the  defendants  would  give  an  answer 
next  day  after  post ;  also  again  protested  for  non-payment. 

The  court  held,  1.  The  defendants  accepted  the  bill  of 
exchange  conditional/uAh^i  is,  when  the  navy  bill  was  paid, 
and  as  it  was  paid  they  were  held:  2.  That  the  plaintiff 
had  a  lien  on  the  navy  bill,  as  it  was  expressly  given  to  him 
as  security  till  the  bill  of  exchange  was  accepted,  though  h« 
could  not  receive  it,  as  it  was  made  payable  to  the  defen- 
dants ;  and  so  the  monies  received  on  it  by  the  defendants  was 
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money  received  to  the  plaintiffs  use.     It  may  be  observed,    Ch.  44. 
that  NichoKs  having  a  lien  on  the  navy  bill   transferred  to  the      Art.  3. 
plaintiff  that  lien;  also,  thai  the  plaintiff  retained  his  lien  on  a^^v^^^/ 
the  navy  bill,  though  he  had  delivered  it  to. the  defendants^  ^nd 
80  had  parted  with   the  ttisible  possession.  But  might  not  the 
defendants  be  considered  as  his  agents  to  receive  the  con- 
tents of  it  for  him  ? 

§  10.    The  roaster  of  a  svhip  has  no  lien  on  it  for  monies  9£a9t,4fi6, 
expended,  or  debts  incurred  by  him,  for  repairs  done  to  it  on  Hvuwyv. 
the  voyage  and  abroad;  the  onfy  difference   as  to  such  re-  C**"8tie. 
pairs  done  at  home  and  abroad  is    in  this;  for  those  done 
abroad  the  master  may  hypothecate  the  ship. 

§  11.  In  this  case  the  court  held,  that  taxes  on  naiinproved  l  Mass.  R. 
lands  of  non-residents,  or  on  the  improved  lands  of  proprie-  JJ»  ^"^a:* 
tors  living  twMou/  the  state^  were  not  a  personal  charge  but  a  ^er^    ^^* 
lien  on  the  lands  only. 

§  12.  Where  a  cairier,  by  the  usage  of  a  particular  trade,  Bos.  A  P.  R. 
is  to  be  paid  by  the  consignor  for  the  carriage  of  goods,  he  woScotr  ^ 
has  no  right  to  detain  them  from  the  consignee  for  a  general 
balance  due  the  carrier  from  the  consignor  for  the  carriage 
of  other  zoods^  thoiigh  of  the  same  sort. 

§  13.  If  a  qarrier,  &c.  have  a  lien  on  goods  in  his  posses-  1  East.  4,5, 
sion,  and  deliver  them  to  a  ship  carrier  for  the  owner's  ac-  ^^^^' 
count,  he  loses  his  lien,   and  Lord  Kenyon,  C.  J.  said  *^  the 
right  of  lien  has  never  been   carried  further  than  while  th^ 
goods  continue  in  the  possession  o(ji\\^  party  claiming  it.'' 

§  14.  An  English  subject  in  war  time,  ordered  to  insure  for  i  East.  335, 
a  neutral  foreigner,  opened  a  policy  with  his  usual  broker  in  ^**?"  *• 
his  own  name,  but  then  informed  him  the  property  was  ncu-  ^^i  "^^ 
traU     Held,  this  was  enough  to  notify  the  broker  the  pai*ty 
acted  as  agent  and  not  on  his  own  account ;«  hence  the  bro- 
ker bad  no  lien  on  the  policy  for  his  general  balance  against 
such  agent,  as  between  such  broker  and  the  principal. 

§  15.  The  principal  gave  notice  to  his  factor  of  the  intend-  2Ea8t,ss7. ' 
ed  consignment  of  a  ship  to  him  for  sale,   and  drew  bills  on  5"f?^°"^„ 

«.  I'll  JL         I  ••ii.ii*  «.al.  ezecu- 

biro  which  be  accepted,  then  the  pnncipal  died ;  his  executors  tors, «.  Bar- 
directed  the  master  to  follow  his  former  orders ;  he  delivered  clay, 
the  ship  into  the  factor's  possession,  and  he  sold  her  Held, 
he  had  his  lien  on  the  proceeds  of  the  sale,  both  for  his  dis- 
bursements for  the  necessary  use  of  the  ship  on  her  arrival, 
and  for  the  acceptances  actually  paid ;  and  for  his  outstand- 
ing acceptances  not  then  due. 

§  16.  This  was  trover  against  common  carriers:  held,  their  2  East,  519. 
lien  for  a  general  balance,  however  arising  in  point  of  law  zTS^V 
irom  an  implied  agreement  to  be  mferred  from  general  usage  fonh  &al. 
of  trade,  proved   i>y  clear  cases  sufficiently  numerous  and  assiffnees, 
general ;  so  extensive,  and  general  as  to  warrant  so  extensive  ^^i    ^®^^ 
a  conclusion  affecting  the  custom  of  the  realm ;  yet  is  not  to 
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Ch^  44.     be  supported  by  a  few  recent  instances  of  detention  of  goods 

Art.  3.     by  four  or  five  carriers  for  iheir  general  balance.   But  such 

>;^^v^i^^  a  lien  may  be  inferred  from  evidence  of  the  particular  mode 

of  dealing  between  the  respective  parties.     3  D.  &  E.  653  ; 

2  Phil.  Evi.  123,  124  ;  2  Bos.  &  P.  442,  443. 

6  Eagt  628        §  ^  "^^  The  vender  of  goods  has  a  lien  on  any  part  of  them 

Hanson,  &'    for  the  price  of  the  whole;  he  only  lessens  his  security  by 

aj.  asaignetp  delivering  up  any  part  before  payment;  as  if  the  master  of 

Su^Yri""   ^  '^*'P  ^^^^y  ^o  *  port  one  thousand  barrels  of  tar,  and  deliv- 

0^4en  r.'      er  five  hundred  of  them,  he  has  a  lien  on  the  remaining  five 

Ogden.  hundred  for  his  freight  on  the  thousand.  1  Com.  Con.  83, 90  j 

2  Com.  Con.  210;  3  Johns.  R.  399. 
s  Bos.  &  P.  §  1  ^*  The  plainiiflT,  of  Newcastle,  shipped  three  hogsheads 
118,  Rich-  of  hams  and  bacon  on  board  the  Formasa,  to  the  order  of 
Go88^  ^  Wilson  of  London ;  before  the  goods  arrived,  Wilson  wrote  to 
the  plaintiff  saying  he  (W.)  was  insolvent,  and  should  notap-  . 
ply  for  them  on  their  arrival ;  plaintiff  returned  a  general 
answer  and  did  not  mention  the  goods;  but  as  soon  as  he 
could,  he  went  to  London :  May  22,  before  W.  failed,  he  had 
directed  the  defendant  Goss,  at  whose  wharf  goods  were 
usually  landed  for  him,  and  kept  till  sent  for  to  receive  these 
goods,  and  ordered  the  captain  to  deliver  them  accordingly 
to  the  defendant  or  bearer.  Wilson  owed  Goss  on  a  former 
account  a  considerable  sum,  as  also  for  these  good.«,  wharf« 
age,  freight,  &c.  They  were  landed  four  days  after  W.  failed 
and  wrote  to  plaintiff,  .a«)d  three  days  before  he  arrived  in 
London ;  nor  had  Goss  received  any  information  from  W.  of 
bis  failure.  Plaintiff  on  his  arrival  in  London  demanded  these 
goods  of  the  defendent,  and  tendered  the  freight  and  charges; 
the  defendant  refused  to  deliver  them  unless  paid  his  general 
balance  due  to  him  from  Wilson;  judgment  for  the  plaintiff, 
because  Wilson  the  vendee  and  the  plaintiff,  had  rescinded 
the  contract  of  sale,  and  the  property  had  revested  in  the 
plaintiff  before  it  had  arrived  at  the  defendant's  wharf,  so  he 
had  no  lien  upon  tb^m  for  the  said  general  balance,  but  on-* 
ly  for  the  freight,  wharfage  and  chnrges  on  the  goods  them- 
selves :  seems  also  that  these  goods  were  no  longer  in  trati' 
situ  when  arrived  at  the  defendant's  wharf  where  the  plain- 
tiff's s;oods  were  usually  landed  and  kept. 
2East.528,  §  19.  If  A,  the  consignor  of  goods,  dirf'Cts  B  his  corre»- 
^wnn  ».  pondent,  to  get  insurance  on  them,  and  afterwards  A  endorses 
"•  the  bill  of  lading  of  them  to  C,  who  thereby  becomes  as- 
signee of  the  policy,  C  takes  the  policy  subject  to  B's  lien 
for  his  general  balance,  his  lien  being  first;  and  only  subject 
thereto,  can  C  claim  the  monies  received  on  the  policy  by 
the  broker,  in  whose  hands  it  was  lodged  by  B;  but  the  bro- 
ker has  no  sub-lien  on  the  policy  for  the  general  balance  of 
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his  own  account  with  B,  if  he  knew  at  the  time  that  the  po-    Ch.  44. 
licy  was  effected  for  another  person. ,  ArU  3. 

§  20.  Trover  for  woollens  delivered  bv  the  bankrupt  to  v^p»v-^^ 
the  defendants,  d vers  at  Halifax,  to  be  dyed,  and  tender  made  6  East.  623, 
of  the  price  of  oying  those  particular  goods,  but  the  defen-  J^^^*^^^' 
dants  claimed  to  retain  for  a  general  balance  for  the  expense  house  &  al. 
of  dying  other  goods,  on  the  ground  of  usage ;  thejur Y  ne* 

S lived  any  usage  there,  and  found  for  the  plaintifl& ;  held, 
e  defendants  could  not  retain  for  the  price  of  dying  any 
other  than  the  particular  goods  dyed,  or  at  most  only  for  the 
dying  such  goods  as  were  delivered  to  them  at  one  and  the 
same  time,  under  one  entire  contract. 

§  21.  Mortgaged  land  sold  on  a  judgment  and  execution,  fg?^?J» 
the  mortgage  remains  a  lien  on  the  land;  the  lien  of  an  ex-  245'judff^ 
ecution  levied  on  goods  maj^  be  lost  by  leaving  them  in  the  ment  a  l^n 
debtor's  hands :  Cb.  So.  extinguishes  the  lien  of  a  judgment  '^  ^^^ 
upon  the  land  of  the  debtor  or  its  proceeds  at  the  sheriff's  ^^S^**Ui 
sale.   ,So.  the  purchaser  of  land  sold  by  order  of  the  orphan's  time,  iic. 
court,  takes  it  discharged  from  the  lien  of  judgments.    And  2  £q.  Ca. 
see  Untied  StaUs  v.  I^ :  Colhoun  «•  Snider ;  6  Bin?.  138 ;  ^^'" 
held,  a  judgment  is  no  lien  on  land  bought  after  jud^ent  and 
sold  before  execution  in  Pmnsyhania,  but  otherwise  in  New 
York ;  Stow  v.  Tifft ;  15  Johns.  R.  464,  684,  685 ;  Thomas 
V.  Pledwell ;  if  known  to  the  buyer  of  the  land. 

§  22.  fVhere  no  liens  onprwerttf  as  to  ccptors ;  as  where  a  Chitty^s 
neutral  sold  a  ship  to  a  belligerent,  and  for  his  price  not  ^^^^^^ 
paid  he  claimed  a  lien  on  her  against  the  captors,  but  de-  iss,  iss,' 
nied;  Case  of  the  Marianna,  6  Rob.  R.  24 :  not  a  su£Scient  187. 
interest  to  support  a  claim  of  property  in  a  prize  court ;  no 
evidence  of  such  lien  in  the  ship's  papers — and  the  doctrine 
of  liens  depends  mainly  on  municipal  law :  so  the  case  of  the 
Josephbe ;  4  Rob.  R.  25 ;  where  a  neutral  creditor  claim- 
ed a  lien  on  property  captured,  but  disallowed ;  but  it  rather 
aiqpears  that  if  the  neutral  creditor  had  had  a  mortgage  in 
wrtdns,  that  the  belligerent  debtor  could  not  have  revdced, 
it  woiud  have  been  albwed ;  and  then  a  fundamental  rule 
binding  on  all  courts,  that  is,  '^  a  neutral  is  not  to  be  placed 
in  a  worse  situation  by  the  war  than  that  in  which  he  would 
have  remained  if  peace  had  continued  uninterrupted ;"  ^  to 
this  rule  of  abs<dute  right  the  urgent  necessities  of  war  form 
the  only  exception ;"  and  it  is  said  these  suspend  ^  some  of 
the  absolute  rights  of  neutrals ;"  but  on  what  moral  or  legal 
princk^es  do  the  ofc^okleriigi^toof  negtmls  jdeld  to  the  claims 
of  bell  igerents  ? 

§  23.  A  &  B  copartners,  import  goods  subject  to  duties ;  15  Mass.  R. 
the  United  States  have  a  lien  on  them  till  the  duties  be  se-  i^j,J^*^  •• 
cured  or  paid.    If  A  by  bonds  and  sureties  secure  the  duties 
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to  the  United  States  and  pay  them ;  this  gives  him  no  lien  on 
the  goods.  But  B's  papt  may  be  attachra  and  sold  for  his 
debts,  and  the  officer  maj  attach  and  hold  the  whole  till  ex- 
ecution, and  then  sell  B's  moiety,  and  A  cannot  replevy  them 
from  the  officer* 

§  S4.  If  a  mere  creditor  happens  to  have  in  his  possession 
several  articles  of  his  debtor's  personal  property,  the  credi- 
tor has  no  lien  on  them  for  a  debt  due,  &c.  not  being  left 
with  him  as  a  pledge  for  it ;  he  must  attach  them  for  bis  debt 
or  account  for  them,  as  trustee  of  his  debtor  where  the 
plaintiff  cannot  attach  them.  A  lien  may  be  by  express  con- 
tract or  by  a  course  of  dealing  between  the  parties  ;  3  Phil. 
Evi.  123. 

§  26.  Trover  by  the  plaintiff,  as  administrator  of  the  es- 
tate of  Leonard  Jarvis,  for  the  value  of  one  hundred  and  fifty 
acres  of  Misnssippi  icripy  originally  the  property  of  the  plain- 
tiff's intestate,  claimed  by  the  defendant  Jjamel  D.  Rogers, 
as  a  pawn  or  a  thing  on  which  he  had  a  lim.  Question  as 
to  a  new  trial ;  the  judges  being  of  different  opinions  gave 
them  Mftafwn  •*  the  case  is  of  importance,  principally,  on  ac- 
count of  the  nmnerous  authorities  cited  in  it,  near  all  of  which 
are  cited  in  this  work  in  other  cases,  many  of  them  in  this 
chapter,  sundry  of  them  in  Ch.  30,  as  to  factors  ;  several  in 
Ch.  17,  as  to  bailments,  pawns,  and  pledges ;  some  in  Ch.  4S, 
as  to  maiicets  and  fairs,  &c* 

§  26.  Jfo  lim  on  a  shipf<>r  suwlits  m  her  home  port.  This 
was  a  libel  filed  in  the  District  Court  of  Maryland  for  sup- 
plies for  a  ship  in  Baltimore  owned  there,  to  fit  her  for  a  for- 
eign voyage.  Held  Ist.  the  adndralty  has  jtuisdiction  in 
cases  of  material-men ;  and  in  this  case  in  a  suit  in  penonam  : 
9.  but  there  was  no  lim  on  the  ship  in  this  case,  the  suppli^ 
beinff  for  the  ship  in  a  port  in  a  state  to  which  she  belonged : 

3.  otherwise  had  she  been  a  foreign  ship  or  a  ship  of  another 
state,  and  there  would  have  been  a  suit  m  rem  on  the  lien  : 

4.  this  case  as  to  the  Ken  is  ^vemed  by  the  common  law^ 
which  is  the  law  of  Maryland  m  the  case,  and  creates  no  lien 
in  it :  5.  if  a  shipwright  take  a  ship  into  his  possession  to 
repair  her,  he  may  retain  her  till  paid,  as  any  other  artificer 
may :  6.  if  he  once  part  with  his  possession,  or  works  on  her 
without  taking  possession,  be  has  no  lien  on  the  ship.  In 
New  York  a  statute  gives  a  lien  in  a  case  like  this  of  the 
General  Smith. 

§  27.  Printer  has  his  lien ;  one  employed  to  print  certain 
numbers,  but  not  all  consecutive  numbers  of  an  entire  work, 
has  a  lien  on  the  copies  not  delivered,  for  his  general  balance, 
due  for  printing  the  whole  of  those  numbers ;  decided  in  ad 
action  of  trover.    C.  J.  said  a  tailor  employed  to  make  a 
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suit  of  doaths,  baa  a  lien  for  the  whole  price  upon  any  part    Cb*  44. 
ef  them*  ArL  4. 

$  38.  Ship  owners  have  no  lien  for  freight  but  what  is  ac-  v^p^v-^^/ 
taally  eamt;  as  when  they  covenanted  to  receive  a  full  car-  3  Mauie  & 
go,  and  the  freighter  to  load  the  same,  and  pay  so  much  for  ^^'  ^'  ^^' 
every  ton  of  Abx  delivered  at  the  king's  beams  at  Liverpool, 
and  so  much  a  day  demurrage ;  and  the  parties  mutually, 
bound  themselves,  the  shipowners  their  ship,  and  the  freighter 
his  goods  to  be  put  on  board,  in  a  penal  sum  to  perform,  &c« 
Held,  they  had  no  lien  on  the  goods  carried  the  voyage,  for 
monies  claimed  to  be  due  as  to  goods  put  on  board  at  the 
loading  port  and  re-landed  and  restored  to  the  freighter's  a- 
gent  there,  under  legal  process ;  nor  for  monies  clamed  for 
dead  freight,  or  for  demurrage.    See  where  a  bottonu*y  lien 
is  lost,  Ch«  76,  a.  3,  s.  7. 

§  29.  Error  from  the  district  court  of  Columbia,  and  held  3  Cranch, 
the  United  States  have  no  lien  on  the  real  estate  of  their  73,  United 
debtor,  until  an  action  is  brought,  or  until  a  notorious  insol-  Q^^'j^'sj. 
vency  or  bankruptcy  has  taken  place,  or  bebg  unable  to 
pay  all  his  debts,  he  has.  made  a  voluntary  assignment  of 
all  his  property,  or  the  debtor  having  absconded,  concealed, 
or  absented  hunself,  his  property   nas  been  attached  by 
process  of  law :  2*  hence  il  he  be  a  collector  of  the  revenue, 
and  mortga^  a  part  of  his  estate  to  his  surety  in  bis  office 
bond  for  his  indemnity ;  also  to  secure  him  for  his  existing 
and  future  endorsements  for  him  at  bank,  such  mortgage  is  When  one 
valid  against  the  United  States,  though  it  turns  out  the  collec-  {<>■«■  ^^  ^^^ 
tor  was  unable  to  pay  all  his  debts  when  he  ffave  the  mort-  cb.  76  ^.V 
gage,  and  though  the  mortgagee  then  knew  the  mortgagor  g.  7.    '   '   ^ 
was  largely  indebted  to  the  United  States. 

Art*  4.  lAens  in  tlu  state  of  Louisiana.  These  arc  on  the 
principles  of  the  late  civil  code  of  France,  and  deserve  at- 
tention :  1 .  because  law  in  one  of  our  states,  on  the  princi- 
ples, not  of  the  common  law,  as  in  the  other  states,  but  of  the 
civil  or  Roman  law :    S.  because  these  liens,  so  fairly  and  ^ 

equitably  tend  to  secure  the  rights  of  creditors. 

§  1.  These  liens  under  the  heads  of  privileges  and  tnortga-  CirilCode 
ges  of  several  sorts,  as  conventional^  resulting  from  the  agree-  of  Lot^'aiwia, 
ment  of  the  parties ;  judicial  mortgage,  the  effect  of  judgment ;  ip^p.  isaf* 
and  3.  legal  or  iacU  mortgage,  that  exists  by  virtue  of  the  tec, 
law  alone,  art.  3,  4,  &c.    The  cowoentional  is  only  by  an  au- 
thentic act,  made  in  the  usual  form  of  contracts,  or  by  an  act 
under  private  signature ;  a  mortgage,  verbally  stipulated,  is 
void,  and  no  oi'al  proof  is  admitted  of  it,  art.  5,  ana  each  one 
must  be  fully  expressed  and  never  implied,  art.  6.   The  judi- 
cial mortgage  is  a  lien,  that  is  the  effect  of  every  judgment ; 
is  of  the  same  nature  as  the  conventional,  and  leaves  the 
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Ch.  44.  debtor  io  posseasibn  of  all  his  property,  but  makes  it  liable  in 
ArU  4.  the  same  manner  as  the  conventional,  to  the  payment  of  the 
amount  of  the  judgment  rendered  ae^inst  the  debtor,  art.  8. 
The  judicial  mortgage  or  lien  holds  from  the  renditi<m  of  the 
judgment,  if  an  appeal  and  affirmation,  irom  the  day  the  first 
judgment  was  rendered ;  so  as  to  all  pomts  not  revised,  art. 
9,  10. 

§  3.  But  the  award  of  arbitrators  is  a  lien  only  from  the 
day  on  which  its  execution  is  ordered  by  the  judge,  art.  1 1. 
So  judgments  rendered  in  the  other  states  or  territories  of 
the  union  are  a  lien  on  mortgages,  (/e  hfpoiheqtUj)  only  from 
the  day  when  so  ordered;  art.  12.  Judgment  against  one 
deceased,  is  a  lien  on  the  heirs^  personal  property,  only  from 
the  day  of  the  iud^cnt,  which  ordered  it  shoula  be  execu- 
ted against  said  heir ;  art.  13. 

§  3.  ^  Conventional  or  judicial  mortgages  (liens)  cannot 
operate  against  a  third  person,  except  from  the  day  of  their 
being  in  the  office  of  the  register  of  mortgages,"  as  by  law 
directed;  art.  14. 

§  4.  ^  A  Ugal  mortgage  is  that  which  proceeds  from  the  law* 
wiUiout  any  express  covenant  of  the  parties,"  but  is  ground* 
ed  on  a  tacit  consent  the  law  presumes  to  have  been  dven 
by  him  on  whose  property  it  ^nts  this  lien ;  so  is  called  a 
tacit  mortgage,  {hypotheque  tctctUJ)  Such  is  the  Uen  ^  a  minor 
has  on  his  tutor's  property,  from  the  day  of  his  appointment ; 
such  is  that  which  the  law  gives  the  wife  for  her  dowry  on 
her  husband's  property ;"  art.  15. ; — she  has  this  lien,  1.  for 
the  restitution  of  her  dowry,  and  for  replacing  her  dotal 
effects  alienated  by  him,  and  brought  by  her  m  marriage, 
and  from  the  day  it  was  solemnized :  2.  such  effects  accrued 
to  her  during  tne  marriage  by  succession  or  donation,  and 
from  the  day  of  each :  3.  to  indemnify  her  against  the  debts 
to  which  she  has  made  herself  liable  jointly  with  him,  and 
for  replacing  her  hereditary  effects  alienated,  from  the  time 
of  her  contracting  said  liability,  or  from  the  day  of  the  sale, 
art.  17;  and  these  liens  hold  for  the  benefit  of  her  heirs  and 
assigns,  18. 

§  5.  Minors,  or  persons  interdicted,  or  absent,  have  a  legal 
mortgage  on  their  tutors'  or  curators'  property  for  the  surety 
of  their  administration,  from  the  day  of  their  appointments  and 
until  their  accounts  be  finally  closed.  And  the  tutors  and 
curators  have  like  liens  on  the  property  of  their  wards  for 
their  advances  for  them,  art.  19 ;  so  as  to  those  who  assume 
the  management  of  the  property  of  such  incapable  person, 
from  the  day  of  assuming,  is  a  like  lien  on  their  estates,  art. 
20 ;  so  "  children  of  a  preceding  marriage,  whose  mother 
has  married  again,  without  calling  a  meeting  of  the  family  to 
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decide  whether  the  tutorship  of  the  said  children  shall  be    Ch«  44. 
preserved  to  her  or  not,  have  a  legal  mortgage  on  the  new    Jlrt.  4. 
husband's  property,  for  the  acts  of  the  tutorship,  so  unlaw-  ^ 
fully  kept  by  their  mother,  from  the  day  of  the  celebration  of 
the  new  marriage,'^  art.  SI. 

§  6.  ^  There- is  a  legal  mortga)^  from  the  day  of  closing 
of  the  inventory,  against  the  survivor  of  the  husband  or  wife, 
or  against  the  heirs,  who  have  been  entrusted,  bjr  the  inven- 
tory, with  the  property  belonging  to  the  community  ©restate, 
art.  33;  so  our  principle  has  been  adopted  in  re^rd  to  par- 
tition made  among  coheirs,  a  mutual  lien  and  warranty, 
art.  33. 

§  7.  The  universal  and  particular  legatees  have  a  legal 
mortage  on  the  estate  of  him  who  made  the  leeacy,  from 
the  day  of  his  death,  for  securing  the  delivery  of  said  lega- 
cies by  the  heirs  or  other  persons  bound  to  pay  them;  art.  24. 

§  8.  The  stated,  each  parish,  city,  or  other  corporation, 
company  in  trade,  &c.,  have  this  legal  lien  on  the  property 
of  their  collectors,  and  others,  accountable  from  the  day  they 
entered  into  office;  art.  25. 

§  9.  There  is  a  legal  lien  on  the  property  of  sequestra- 
tors and  guardians  established  by  authority  of  justice,  from 
the  day  of  their  appointment,  art.  26.  This  legal  mortgage 
need  not  be  recorded ;  art.  27. 

§  10.  "A  mortgage,  whether  legal,  judicial,  or  conven- 
tional, extends  to  all  the  debtor's  estate,  either  present  or  to 
come,  which  may  be  lawfully  mortgaged,  unless  that  with 
respect  to  the  estate  to  come,  some  contrary  stipulation  ex- 
ists ;"  art.  28. 

§  11.  These  mortgages  or  liens  are  simple  or  privileged ; 
the  simple  gives  the  creditor  no  other  preference  of  right 
over  his  debtor's  property  than  is  derived  from  the  date  of  his 
title,  or  from  its  registry.  According  to  the  rule,  ihejirst  in 
time  is  paid  firsU  The  privileged  mortgage,  or  ^' privilege^  is 
that  which  derives  from  a  privilege  cause,  which  gives  a 
preference  over  the  creditors,  who  nave  only  a  simple  mort- 
gage, though  of  a  prior  date;  such  is  the  privilege  of  the 
vender,  who  has  the  preference  over  every  other  creditor,  for 
his  payment  on  the  real  property  he  has  sold ;"  art.  29. 

§  12.  These  mortgages  or  liens,  are  also  general  or  special ; 
the  general  one  "  includes  all  the  property  present  and  to 
come  of  the  debtor ;  the  special,  is  limited  to  certain  proper- 
ty, as  to  the  property  present  or  restricted  nominally,  to  cer- 
tain specijied  property ^^^  art.  30;  the  special  compels  the  creditor 
to  cause  to  be  sold  this  certain  property,  before  he  can  resort 
to  the  debtor's  general  property, — ^but  the  contract  may  be 
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otherwise ;  art.  31.    Only  those  capable  of  selibg  can  ttort* 

T,  art.  32, 
13.  ^'The  only  property  capable  of  being  mortgaged 
are :  1 .  the  immoveables,  wnich  are  in  commerce,  and  their 
accessories,  which  are  deemed  immoveable :  3«  slaves  in 
general :  3;  the  usufruit  of  said  property;  and  its  accesso- 
ries for  the  time  it  lasts.'^  ^^  Moveables  shall  no  longer  be 
subject  to  be  mortgaged,  either  generally  or  specially ;''  ^  bwt 
they  may  be  subject  to  a  privilege  when  they  are  yet  in  the 
debtor's  possession,  or  within  a  certain  time  limited  by  bw, 
after  they  have  been  put  out  of  his  possession ;''  arts.  36, 37. 
§  14.  The  effect  of  such  mortgage  or  lien :  1.  the  debtor 
cannot  sell,  engage,  or  mortgage  the  same  property  to  other 
persons,  to  the  prejudice  of  the  prior  mortgage :  3.  if  the 
thing  mortgaged  goes  out  of  the  debtor's  hands,  the  creditor 
may  claim  it,  into  whatever  hands  it  comes,  insomuch  the 
third  possessor  of  it  is  held  to  pay  the  debt  for  which  mort- 

fage,  or  to  have  the  thing  to  be  sold,  that  the  creditor  may 
e  paid  out  of  the  proceeds  of  it :  3.  The  mortgagee  is  pre* 
ferred  to  the  mere  chirographer,  or  personal  creditors,  and 
even  to  the  other  mortgagees,  who  are  posterior  to  him  in  the 
date  of  their  mortgage,  or  its  registry;  art.  39. 

§  15.  When  the  things  mortgaged  remain  in  the  debtor's 
possession,  the  creditor,  on  non-payment,  may  sue  for  pos- 
session, if  the  original  titk  does  not  amount  to  a  confession 
of  judgment,  and  then  cause  the  thing  mortgaj^ed  to  be  seized 
and  sold ;  and  if  the  title  amount  to  a  confession  of  judgment, 
he  may,  on  his  oath  that  the  debt  is  due,  obtain  from  the 
jud^  an  order  for  the  immediate  seizure  of  the  thing  on 
which  the  lien  is.  But  if  the  thine  mortgaged  be  out  of  the 
debtor's  possession,  and  in  the  hands  of  a  third  possessor,  he 
must  then  proceed  against  the  third  possessor  by  what  is 
called  the  action  of  mortgage  ;  art.  40. 

§  16.  Arts.  41, 43,  and  43,  direct  how  the  mortgagee  is  to 
get  possession  against  this  third  possessor,  and  that  be  pay 
all  cue  to  him,  or  surrender  the  thing  mortgaged  ;  and  if  he 
fail  so  to  do,  the  mortgagee  creditor  may  cause  the  immovea- 
ble, or  slaves  mortgaged,  to  be  sold,  after  he  has  judgment 
against  the  principal  debtor  for  the  debt.  The  seizure  of  the 
property  mortgaged  is  ordered  by  a  judgment,  on  producing 
a  copy,  in  due  form,  of  the  mortgage  as  well  as  of  the  judg- 
ment obtained  against  the  principal  debtor,  supported  by  the 
oath  of  the  mortgagee  creditor,  stating  that  the  amount  of 
said  iudgment  is  actually  due,  and  that  the  property  mort- 
gaged has  been  sold  to  a  third  person  named  in  the  petition; 
nut  the  order  of  seizure,  obtained  on  said  petition,  shall  be 
served  on  the  third  possessor  ten  days  before  the  execution. 
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in  order  to  know  whether  he  will  not  ralher  phooBe  to  diik 
charge  the  debt  than  to  let  the  property  mortgaged  be  seized 
ud  sold :  art.  44.  he  may  oppose  the  sale  for  good  cause, 
or  give  up  the  thing  mortgaged,  and  avoid  the  action  of  mort* 
g^,  if  not  bound  for  the  debt)  and  by  an  act  before  a  nota- 
ry ;  see  art.  46,  47. 

§  17.  On  the  petition  of  the  first  interested  p^sons  who 
sue,  a  curator  is  ^pointed  to  the  property  relinquished,  and 
under  him  the  sale  of  it  is  cpnductea  as  by  Uw  is  directed* 
Art.  48,  the  creditors,  mortgagees,  &c«,  have  an  action 
against  this  third  possessor,  if,  oy  his  act  or  neglect,  the  pro* 
perty  mortgaged  is  damaged  to  their  prejudice ;  ^  and  he 
can  claim  for  his  expenses  or  improvements,  only  to  the 
amount  of  the  increased  value  whicn  is  the  result  of  the  im* 
provement  made:  but  the  income  is  due  from  him,  but  duly 
Irom  the  time  the  order  of  seizure  was  served  on  him; 
and  he  is  restored  to  the  propeirty  after  the  prior  lien  is  dis* 
charged,  and  has  his  action  of  warranty  against  the  princqial 
debtor.    Art.  48,  49,  50. 

§  18*  The  rtgistry  of  mortgages^  The  conventional  and 
judicial  mortgages  must  be  recorded  in  a  r^^istry  kept  for 
the  purpose  at  Kew  Orleans  for  the  whole  state,  once  terri* 
tery,  in  a  specified  time,  and  so  rqpbtered  are  valid  from  the 
date^  even  against  third  persons;  but  if  not  in  the  time  fixed, 
then  from  the  time  of  recording,  against  third  persons,  being 
bona  Jide ;  nor  can  the  mortgage  be  recorded  after  the  le- 

gl  term  expired,  but  by  an  order  of  the  court,  given  for 
e  purpose^    Art.  52,  53. 

§  19.  ^But  privileges  on  moveables,  as  well  as  on  im^ 
BMfveables,  ana  legid  mortgages,  have  their  effect  against 
third  persons,  without  any  necessity  of  rec<nrding ;"  art.  54  : 
The  mode  of  recording,  55  to  63,  and  the  register's  duty  and 
liability. 

§  20.  The  acts  recorded,  may  be  erased  by  the  consent  of 
the  parties  concerned,  of  a  capacity  to  do  it;  so  by  a  judg* 
menu    Art^  64. 

§  31.  0/  the  order  of  prioUeges  and  mortgages.  The  debt- 
or's propertj^  is  the  common  pledge  of  his  creditors,  and  the 
proceeds  of  its  sale  must  be  distributed  among  them  rateably, 
unless  there  exist  among  them  some  le^l  causes  of  pre- 
ference. Art.  67.  The  privileged  creditor  is  preferred  to 
all  other  creditors,  even  those  who  have  mortgages,  and  are 
prior  in  time,  and  among  creditors  privileged,  the  preference 
IS  settled  by  the  different  nature  of  their  privileges.  Art.  68, 
69»  Creditors  in  the  rank  of  privileges,  i»e  pm  in  concur- 
rence, that  is,  on  an  equal  footing ;  70.    Privileges  may  exist 
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Ch«  44*  eitber  on  moveables  or  unmoveaUeB,  or  on  both  at  once,  71 ; 
JlrU  5.     are  general  or  special  on  certain  moveables,  73. 

§  23.  The  debts  privileged,  or  liens  on  all  the  moveables 
in  general,  are :  1.  Funeral  charges :  %  Law  charges : 
3*  Charges  in  the  last  sickness  ;  these  last  on  an  equal  foot- 
ing: 4.  Wages  of  servants  and  hired  persons  for  the  year 
last  past,  or  for  what  is  due  to  them  on  the  current  year  : 
5.  The  price  of  the  subsistence  furnished  to  a  debtor,  and  to 
his  family,  during  the  last  six  months,  by  traders  in  retail,  as 
bakers,  butchers,  &c. ;  smd  duriog  the  last  year,  by  board- 
ing-houses and  tavern-keepers.     Art.  73. 

§  33*  Debts  privileged  on  certain  moveables  are :  !•  The 
salaries  of  the  overseers  for  the  year  last  past,  or  the  current 
year,  on  the  produce  of  the  crop  of  the  said  year  :  2.  The 
rents  of  immoveables,  and  the  hire  of  slaves  employed  in  work- 
ing the  same,  <»i  the  produce  of  the  crop  of  the  year,  and  on 
the  jNTOceeds  of  the  furniture  which  is  found  in  the  house  let, 
or  on  the  farm,  and  of  every  thing  which  serves  to  the  workii^ 
of  the  said  farm.  The  landlord  may  seize  the  furniture  which 
was  in  the  house  or  on  the  farm,  when  it  has  been  removed 
without  his  consent,  urdng  his  claim  within  a  fortaieht  from 
the  day  of  its  removal ;  then  as  to  things  pledgea,  monies 
laid  out  in  preserving  the  thing ;  thin^  furnished  by  inn- 
keepers ;  the  carrier^s  charges,  &x.,  like  rules  as  the  com- 
Qion  law  prescribes.  Art.  74.  Liens  on  the  estates  of  debt- 
ors to  the  public.    Id. 

§  34.  Creditors  have  orivileges  or  liens  on  immoveables, 
for  the  price  of  them,  sold  for  ready  money  or  on  credit,  a 
morteage  agreed  on  or  not,  the  debt  not  being  altered.  This 
privilege  extends  to  slaves  and  cattle  sold  with  the  estate  : 
3.  Arcnitects  and  other  undertakers,  brick-layers  and  other 
workmen  employed  in  building  and  repairing,  &c.,  have  their 
liens  thereon,  76  to  81  :  several  other  matters,  81.  These 
liens  are  discharged  in  several  ways,  as  by  prescr^aiovij  &c., 
which  in  most  cases  is  thirty  years. 

§  35.  As  these  liens  are  numerous  and  important,  and  un- 
known in  the  other  states,  yet  of  importance  to  their  citizens 
trading  in  Louisiana,  it  may  be  very  useful  thus  far  to  state 
them  here  for  the  information  of  all. 

Abt.  5.  Liem  in  equity*  §  1.  Equitable  liens  on  goods, 
fcc.,  ch.  44,  a.  3,  s.  6 ;  on  real  estate,  Brown  v*  Gilman,  ch. 
235,  a.  9,  s.  11. 

§  2.  Sugden,  386, 399,  states,  when  a  vender  delivers  pos- 
session of  an  estate  to  a  purchaser,  not  receiving  the  pur- 
chase money,  whether  the  estate  be  conveyed  or  not,  equity 
gives  the  vender  a  lien  on  it  for  the  purchase  money  not 
paid,  though  there  be  no  special  agreement  to  that  effect* 
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Cites,  Chapman  v.  Tanner,  which  see,  ch.  113,  a.  3,  s«  20;  Ch«  44. 
Pollixfen  v,  Moore,  3  Atk.,  272 ;  4  Bro,  C.  C.  302,  424 ;  6  Art.  5. 
Ves.  Jr.,  483,  Mackreth  v.  Symmons ;  1 5  Ves.  Jr.,  329,  Gar- 
son  V.  Green ;  1  Johns.  Ch.  R.,  308 ;  Gilman's  case  above, 
1  Mason's  R.,  192  ;  Irvine  v.  Campbell,  6  Bin.,  118  ;  Ridee- 
\j  t.  Carey,  4  Har.  &  McHen.,  1 67  ;  2  Desaus.  Ch.  R., 
.509 ;  1  Yeates,  393 ;  Williams  v.  Price,  5  Muns.,  507  ;  Smith 
9.  Hibbard,  2  Dickens,  730  ;  Charles  v.  Andrews,  9  Mod. 
152,  153  ;  Coleij.  Scott,  2  Wash.  R.,  141  ;  4  Yeates,  300. 

§  3.  So  if  the  vender  cannot  make  a  title  and  has  received 
part  of  the  purchase  money,  the  purchaser  has  a  lien  on  the 
estate,  though  he  may  have  a  distinct  security  for  the  mo- 
ney ;  Laconv.  Mertins,  3  Atk.,  1. 

§  4.  Equity  will  not  raise  an  equitable  lien  in  favour  of  aliens 
incapable  of  holding  real  estate  to  their  own  use  ;  4  Whea- 
ton,  453,  Orr  v.  Hodgson.  The  same  principle  holds  as  to 
papists  in  England,  Harrison  v.  Southcote,  2  Yes.  389 ;  but 
Craig  V.  Leslie,  3  Wheaton,  563  to  591,  distinguishes  be- 
tween an  alien's  capacity  to  take^  and  that  of  a  papist ;  p.  588. 

§  5.  When  the  vender  takes  an  independent  security  for 
the  purchase  money,  he  has  no  lien  on  the  estate.  It  proves 
he  did  not  trust  to  it  as  a  pledge.  Brown  t.  Gilman,  4 
Wheaton,  291.  The  doctrine  of  the  vender's  lien  on  the 
land  for  the  unpaid  purchase  money  is  no  doubt  derived  from 
the  civil  law,  (see  art.  4,)  and  is  well  settled  as  between  ven- 
der and  vendee^  and  those  claiming  under  the  vendee,  zoith  no- 
tice of  the  non-payment.  See  Mackreth  r.  Symmons,  15 
Ves.,  329 ;  Garson  r.  Green,  1  Johns.  Ch.  R.,  308 ;  but 
these  liens  exist  only  where  it  is  to  be  inferred  from  the  in- 
tention  of  the  parties,  or  rather  where  they  are  not  to  the 
contrary,  as  they  appear  to  be  by  taking  other  security ;  the 
substitutes  adopted  by  the  parties  for  these  liens  raised  by 
equity,  must  be  very  numerous  and  often  uncertain.  The 
cases  are  numerous ;  as  Hughes  v.  Kearney,  1  Scho.  &  Lefr., 
132 ;  most  of  the  above  cases ;  Nairn  v*  Prowse,  6  Ves. 
752  ;  Blackburn  d.  Gregson,  1  Bro.  C.  C.  420  ;  Coppm  v. 
Coppin,  2  P.  W.  291  ;  15  Ves.  Jr.,  341,  348  ;  Wilson  &  al. 
V.  Graham's  executor,  5  Muns.,  297  ;  Bond  t.  Kent,  2  Vern., 
291  ;  Cowell  r.  Simpson,  16  Ves.  Jr.,  278 ;  Hunt  v.  BleUec, 
2  Elq.  Ca.  Abr.,  683 ;  Jones  v,  Stanley,  do.,  685  ;  Gibbons 
V.  Baddall,  2  £q.  Ca.  Abr.  682.  Even  as  to  these  lien§  in 
equity,  the  authorities  are  not  uniform. 

§  6.  The  authorities  rather  are,  that  the  vender  does  not 
waive  or  lose  his  lien  in  equity,  if  he  take  the  vendee's  bare 
note  or  bond  for  the  purchase  money  not  paid,  even  when 
the  land  comes  into  the  hands  of  a  third  person  with  notice  of 
the  non-payment.  Gibbons  r.  Badda.M,  2  £q.  Ca.  Abr.  682; 
VOL.  II.  36 
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Ch.  45.  Kearney.  Boteler,  Carey's  Ch.  Rv,  25 ;  Stouffree,  lasee,  v» 
Art.  1.  Coleman,  1  Yeate8,393;  1  Mason,  215;  and  Coppin  «.  C<^ 
pin,  Austin  v.  Halsey,  6  Ves.  Jr.  475 ;  see  Harden,  48,  Fa- 
well  V.  Heelis,  Ambl.  724. 

§  7.  This  lien  in  equity  is  gone,  if  the  vender  take  the  se- 
curity of  a  third  person  for  the  purchase  money.  Cole  v. 
Scott,  Austin  v.  Halsey,  Bond  v.  Kent,  above ;  Grant  v» 
Mills,  2  Yes.  &  Beame,  306  ;  1  Mason  R.,  212 ;  1  Mod.  346« 
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ASSUMPSIT.    MARKirrS  OVERT,  AND  rAIRS. 


See  Toll  and 
Trover. 
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Art.  K  §  !•  In  this,  as  in  other  actions,  principles  of  law 
peculiar  to  fairs  and  markets  overt  often  come  into  question  ; 
though  in  the  technical  sense  of  the  words,  there  are  none  of 
these  now  kept  in  this  state,  and  but  very  few  in  any  of  the 
United  States ;  yet  many  of  the  principles  peculiar  to  a  mar^ 
ket  evert  wre  practised  upon  here. 

§  2.  By  these  laws,  fairs  and  markets  were  allowed  on 
certain  days  in  Boston,  Salem,  Lynn,  Charlestown,  Water- 
town,  and  Dorchester,  but  no  mode  of  regulating  them  was 
1>rescribed,  and  therefore,  probably,  reflated  by  the  Eng- 
ish  law  so  far  as  there  were  any  regulations  at  all. 

§  3.  In  this  case  it  was  adjutfged  that  a  ^air  is  but  a  fran* 
chise,  or  liberty,  not  manurable,  and  out  ot  which,  rent  can- 
not  be  reserved ;  and  if  reserved,  it  is  only  in  contract ;  for 
there  can  be  no  distress  or  assize  of  it,  nor  can  it  be  incident 
to  a  reversion,  or  go  with  it. 

§  4.  What  is  a  market :  It  is  defined  to  be  a  privilege  with- 
in a  town  to  hold  a  market^  and  usually  in  the  market-place  / 
every  fair  includes  a  market^  but  not  d  contra  ;  and  neither 
can  be  but  by  grant  or  prescription ;  and  if  a  nuisance^  may  be 
repealed  by  a  scire  facias  ;  and  it  is  a  nuisance  when  erected 
on  the  same  day,  too  near  an  ancient  one,  or  to  the  annoy- 
ance of  the  people. 

According  to  Judge  Blackstone,  the  only  open  market  in 
the  country  in  Er^land^  is  the  market-place  or  spot  of  ground 
set  apart  by  custom  o?  prescription,  for  the  sale  of  particular 
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goods ;  but  in  London^  every  shop  in  which  goods  are  publicly    Ch.  45. 
exposed  to  saU,  is  a  market  overt  for  such  things  only  as  the     Art*  1* 
owner  professes  to  trade  in ;  and  market-days  in  the  country  s^^^v"^^^ 
are  only  those  special  days  which  are  assigned  by  charter  or  2  Bi.  Com. 
prescription  ;  but  in  London^  every  day,  except  Sunday,  is  a  j^'76^'^9. 
market-day,   and  except  holidays,  between  sunrrising  and  .— sBac. 
sun-setting.    The  Saxons  in  tumultuous  times,  when  much  456.— i  Cro. 
property  passed  by  theft,  plunder,  and  sale,  found  it  neces-  7 j^T^q' 
sary  to  prohibit  the  sale  of  any  article  above  the  value  of  £].  553  592. 
twenty  pence,  unless  in  open  market,  and  to  direct  every  bar- 
gain and  sale  to  be  contracted  in  the  presence  of  credible 
witnesses  ;  the  intention  of  an  open  market,  must  originally 
have  been  to  prevent  the  transfer  of  any  personal  property, 
but  in  a  particular  place,  and  in  a  special  mode ;  many  of  the 
mischiefs  intended  to  be  prevented  were  the  sales  ot  pirates, 
thieves,  and  plunderers,  who  in  early  and  barbarous  times 
were  very  numerous*    The  United  States  from  their  first  set- 
tlement having  been  a  part  of  an  orderly,  well  established 
government,  never  had  any  considerable  occasion  for  such 
restrictions  ;  and  hence  they  have  scarcely  existed  here. 
When  the  lawless  state  of  the  times  made  fairs  and  open 
markets  necessary,   all  private  contracts  were  discounte- 
nanced by  law,  and  as  late  as  the  2d.  of  Ph.  and  Mary,  no  2  P.  &  M. 
person,  living  in  the  country,  was  allowed  to  sell  by  retail,  ^^*  ''• 
any  woollen  or  linen  clothes,  haberdash,  grocery,  or  mercery 
wares,  &c.,  but  under  certain  restrictions. 

And  as  these  public  sales  in  open  marlcet  were  attended 
with  some  expense,  certain  duties  were  established,  as  toll, 
or  a  reasonable  sum,  to  the  owner  of  the  market,  and  for  at* 
testing  the  sales,  and  an  action  lay  against  him  who  took  too 
much  toll.  Toll  is  not  incident  to  a  fair  or  market,  but  only 
by  special  grant ;  and  it  is  regularly  due  from  the  buyer 
and  not  from  the  seller  ;  of  the  toll,  any  one  may  be  exempt 
by  grant  or  prescription. 

§  5.  The  owner  of  the  market  may  have  assumpsit  for  his  Dou^l.  we. 
toll,  but,  as  every  person  has  a  right  to  come  there  with  his  —1  T.  R. 
goods,  as  to  a  public  fair  or  market,  for  sale,  they  cannot  be  i^^'^^q^ 
distrained,  damage  feasant,  by  the  owner  of  the  soil  or  fair,  Austin  r.     ' 
nor  can  he  have  trespass.  Whittled. 

§  6.  Nor  can  one  complain  of  the  disturbance  of  his  mar-  1  Bos.  &  P. 
ket,  though  by  patent,  if  he  sufier  another  person  to  erect  one  ^»  ^^ 
in  his  neighbourhood  and  use  it  twenty-three  years  without  ^"^"*-"^** 
interruption.      The  plaintiff's  market  was  for  the  sale  of 
horses  and  cattle,  so  was  the  defendant's. 

§  7.  But  it  is  a  trespass  to  put  tabled  in  a  market-place  for  2  W.  B1. 
the  sale  of  goods  thereon,  without  permission  from  the  owner  ^*^»  Mayor 
of  the  |oil ;  the  defendant  justified  the  market,  &c. ;  plain-  JI;  swSJ[!^ 

Wm«i,  623. 


Hoare. 
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Ch.  45.    tiffs  replied  iheir  freehold  and  inheritance^diid  the  defendant  of 
^rL  3.      his  own  wrong,  sc.    Judgment  for  the  plaintiffs,  for  the  de- 
v^^^v'-i^*/  fendant  may  have  a  ri^ht  to  go  to  market,  ^^  but  not  to  med- 
dle with  or  encumber  the  soiL^' 
Palm.  T7.—      §  B.  And  stallage  in  a  market  is  due  for  liberty  to  have 
wasoD,  107.  suUls  there,  or  for  removing  them  from  one  place  to  another ; 
— wuii?^'    ^  "S'^^  to  go  to  a  market  does  not  include  a  right  to  meddle 
628.    "'       ^^^^  ^^^  ^U*    Pickage  may  be  a  duty  for  picking  holes  in 
the  soil,  for  the  posts  of  stalls ;  and  there  may  be  graundagey 
also,  or  rent  for  the  ground.     There  may  be  a  reasonable 
agreement  between  the  owner  of  the  market  and  the  market* 
man  about  such  things. 
Stra.  1187.        §  9.  There  is  no  market  overt  in  England  for  pawning  or 
2^?**^*      pledging  things,  and  whenever  one  pleads  a  purchase  in  an 
open  market,  be  must  prove  it  was  at  a  amvenient  tinu^  as  the 
purchase  to  be  valid  must  be  seasonably  made,  and  with  all 
the  notoriety  intended  in  such  a  market. 
2  Bl.  Com.         Art.  2.  Uhange  of  properly  in  market  overt,  6 1 .  The  material 
2  Bac.  459.    Q^^stion  IS,  how  IS  property  changed  m  market  aoert^  and 
—2  intt.  *    especially  in  Massacnusetts.    Generally  a  man  may  sell  his 
713,714.—    onn  property  at  any  time  or  place,  and  there  are  cases  in 
Ba^'s  Uie  ^^*^**  ^®  "^^7  transfer  the  property  of  another  by  a  regular 
of  the  Law,   ^^  in  <V^  market^  observing  all  the  rules  and  regulations 
158.—  the  law  requires,  to  make  the  sale  notorious.     It  is  expedient 

6  ^'  las  —  ^^^^  ^^^  careful,  honest  buyer  should  at  all  times  and  at  all 
2  Inst.  220.  events  be  secure  of  his  purchase ;  otherwise  all  commerce 
—5  Com.  b.  must  be  at  an  end.  Therefore  the  rule  is,  that  all  sales  of  any 
40, 41.—  thing  vendible,  in  open  market^  shall  bind  the  parties  and  all 
2  Rd?  12^*  others  having  right  or  property  in  the  thing,  even  infants, 
—1  And.  '  idiots,  ^/eme«  cofoert^  and  persons  possessed,  as  executors  and 
344.— Jones,  administrators.  But  the  rule  is  understood,  and  the  original 
R  760*Har*  ^^"^^'^  \wth  not  his  property,  and  the  purchaser  gains  no 
wiodr.  "*  right: 

Smith.—  §  1.  If  the  original  owner  uses  due  diligence  in  convicting 

l^er,  96.  B.  the  thief:    21  Hen.  VIII,  ch.  Jl. 

6w!— 2  Rol.  §  ^*  '^  ^^  buyer  knows  the  property  not  to  be  the  sellers : 
122.  '      §  3.  If  the  sale  be  not  in  an  open  place^  as  an  open  shop^  where 

people  passing,  may  see  what  is  done,  and  also  seize  the 
goods ;  and  a  sale  agreed  upon  out  of  the  market  and  con- 
firmed in  it,  is  not  valid ;  and  ^  the  sale  of  goods  in  any  house 
or  shop  in  any  city,  does  not  alter  the  property ;  for  no  one 
can  come  into  my  shop,  against  my  will,  to  see  whether  any 
sale  be  made ;  and  it  ought  to  be  open  as  well  to  the  seizure 
as  to  the  view  :^ 

§  4.  If  the  things  be  not  of  a  quality  the  bvj/er  usually  deals 
in,  as  if  plate  be  sold  in  a  scrivener^s  shop : 

§  5.  If  the  goods  be  not  sold,  and  a  valuable  consideration 
be  not  actually  paid  for  them: 
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§  6,  If  the  sale  be  with  covin,  as  if  there  be  any  combina-    Ch.  45. 
tion  between  the  seller  and  the  buyer  to  defraud  the  true    ArL  3. 
owner :  s^rv*^^ 

§  7.  If  the  contract  be  not  begun  in  market  overt,  or  not 
wholly  made  there: 

§  8.  If  the  sale  be  not  made  between  mnrising  and  mn- 

§  9.  If  a  stranger  sell  A^s  goods  in  open  market,  yet  if 
the  seller  afterwaras  gets  the  goods  agab,  A  may  take  them 
from  him,  for  the  seller  shall  not  take  advantage  of  his  own 
wrong: 

6  10.  If  I  buy  tnjf  oten  goods,  it  does  not  bind  me  to  pay, 
unless  the  property  had  been  changed  by  a  former  sale : 

§  11.  If  the  sale  be  by  an  infant  whose  mfancy  is  visible, 
or  by  a  known /erne  covert^  of  things  she  does  not  usually  deal 
in,  it  is  void : 

§  12.  A  sale  in  a  coveri  place^  within  ^fair  or  market^  does 
not  change  the  property ;  as  in  a  back  room  or  warehouse,  or 
behind  a  hanging,  or  cupboard,  where  one  passing  before  the 
shop,  cannot  su ;  or  when  the  windows  of  the  shop  are  shut : 

§  13.  If  goods  be  stolen  and  sold  in  an  open  market^  no  action  Bac.  Abr. 
lies  against  the  vendee,  for  thereby  the  property  is  changed:  ^^^•"" 
so  if  taken  and  sold  by  pirates. 

§  14.  It  has  been  decided  that  if  A  steal  B's  sheep,  and  ^T;^rJ?^* 
sell  them  for  a  fair  price  to  C  in  open  market,  and  C  sells  ^^J^T^^^*' 
them  for  a  fair  price  to  D,  before  B  rets  the  thief  convicted ; 
B  cannot  maintain  trover  against  C  for  them,  though  B  noti- 
fies him  of  the  theft  before  he  sold  them;  and  though  after  C^s  21 H.  8,  c. 
sale  of  them,  B  prosecutes  the  thief  to  conviction. .  This  is  the  ^^' 
law  in  England.    But  has  this  law  been  adopted  here  ?    See 
Ch.  196: 

A  market  may  be  removed  to  any  place  within  the  grant,  3Eait,538,N 
and  even  after  held  in  one  place  twenty  years :  siSTm  II 

§  15.  An  action  lies  for  keeping  a  market  to  the  plaintiff's  i  Mod.  69 
prejudice  in  his  maricet,  thougn  the  defendant  does  not  keep  Yard  v.  Ford, 
nis  on  the  same  day  the  plaintiff  does  his ;  and  a  new  market  —2  Sauid. 
may  be  a  nusance  to  an  ancient  one,  though  held  on  different  ^''^*®^'5^^- 
days.   And  twenty  years^  possession  of  an  easement,  is  good  to  1  Bo^.  &  P. 
support  an  action  on  the  case,  or  to  bar  it,  if  the  defendant  ^£^1^^ 
has  had  twenty  years^  uninterrupted  possession  ;  and  it  is  no  an-  d.  1799,  &c. 
sWer  to  shew  the  party  clauning  "  originally  obtained  the  a.  l,  ••  6. 
use  and  possession  of  it  by  usurpation  and  wrong.^    But  the  t^m'J^^'  ^' 
better  opinion  is,  that  such  possession  is  only  evidence  whence  „er «.  Sum- 
to  presume  a  grant,  a  license,  or  an  agreement :  men. 

§  16.  As  to  light;  forty,  fifty  or  sixty  years  have  been  it.  R. 428. 
named,  but  no  time  is  fixed.   A  way  presumed  to  have  been  * 

granted  after  thirty  years'  possession  ;  so  twenty-five  years 
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Ch.  45. 
Art.  3. 


Mui,S.  J. 
Court,  Not. 
1796,  South, 
wick  9. 
Hanidell^Jr. 


as  to  light.  Twenty  years  Is  a  presumptive  bar  that  ought 
to  go  to  the  jury ;  but  such  possession  must  be  with  (he  ac- 
quiescence of  him  who  was  seized  of  an  estate  of  inheritance* 

Art.  3.  CastB  m  Massachusetts.  §  1.  There  are  no  cep> 
tain  regular  markets  in  this  state  as  there  are  in  England. 
The  question  as  to  the  validity  of  the  sale  of  one  man^s  pro- 
perty by  another,  seems  to  be  whether  the  buyer  makes  an 
open  dind  fair  purchase^  and  whether  he  has  any  good  reasons 
to  suspect  the  seller.  The  question  can  only  l>e  between  the 
owner  and  buyer,  or  one  holding  under  the  buyer.  If  one 
take  my  property  wrongfully,  there  can  be  no  Question  be- 
tween me  and  him.  I  may  recover  it  from  him,  or  tne  proceeds 
in  an  action  of  assumpsit^  or  other  action,  as  the  case  may 
be ;  but  if  he  sell  it  to  A,  I  can  recover  of  him  or  not,  ac- 
cording to  circumstances.  The  question  may  be  between  two 
innocent  men,  who  shall  bear  the  loss ;  the  owner,  guilty  of 
no  negligence^  or  the /air  buyer  for  a  fair  price.  And  as  be- 
tween tne  owner  and  buyer  it  must  be  a  question,  in  every 
case,  depending  on  the  circumstances  of  it,  on  whom  the  loss 
shall  fall ;  and  wherever  there  is  the  greatest  degree  of  faulty 
the  loss  will  fall. 

§  3.  In  one  case  in  this  state,  a  question  arose  as  to  a  sale 
in  market  overt.  In  this  case  the  plaintiff  owned  a  team,  con- 
sisting of  a  waggon,  a  pair  of  oxen,  and  a  pair  of  horses ;  and 
lived  at  Milfora^  in  New  Hampshire,  about  seventy  miles  from 
Salem,  and  agreed  to  transport,  with  his  team,  a  load  of  bar- 
rels from  Milford  to  Salem^  for  one  Lawrence,  and  employed 
one  Smith,  his  hired  man,  to  drive  his  said  team;  when  Smith  sot 
to  Wilmington^  in  Massachusetts,  on  his  journey,  just  at  nieht, 
he  put  up  with  his  team  at  Col.  HamdelPs  tavern  in  Wil- 
mington, father  of  the  defendant,  and  where  he  lived,  and 
there,  and  in  that  town,  the  said  Smith  offered  the  waggon 
and  oxen  for  sale,  publickly,  to  several  persons,  and  proposed 
to  return  with  his  horses,  having  a  saddle,  and  giving  as  a 
reason  that  he  could  buy  a  sleigh  (was  in  November,  1795,) 
and  take  a  load  up,  and  could  make  something  by  it.  Five 
or  six  witnesses  testified  that  Smith  was  a  decent  looking 
man,  and  from  his  manners  and  appearance  might  well  be 
supposed  to  be  the  owner  of  the  team  and  waggon ;  (for  he 
saia  the  barrels  belonged  to  Lawrence,  on  which  his  name 
was  branded  at  large.)  Among  others,  Smith  offered  them 
to  the  defendant,  and  he  agreed  to  buy  them  at  about  |i33, 
and  the  bargain  was  in  the  road  near  the  said  tavern,  in  a 
country  town,  and  just  in  the  beginning  of  the  evening.  The 
waggon  and  oxen,  l^mith  delivered  as  his  property  to  the  de* 
fendant ;  from  the  evidence  they  were  worth  about  $30. 
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The  defence  was,  that  the  defendant  had  acquired  the  pro-    Ch.  4^1 
pertjr  hy  fair  purchase  in  open  marktt^  not  of  a  thief,  but  of    ArU  3* 
the  plaindff 's  hired  man,  and  of  one  trtuied  with  his  property*  s^p-v"^»^ 

Verdict  and  judgment  for  the  plaintiff.  The  court  said, 
that  there  were  no  certain  regular  markets  in  this  country  as  in 
JEng/ond,  where  horses,  &c.  are  brought  and  registered  in  a 
certain  manner ;  but  that  every  where,  certain  places  voere  open 
markets  for  certain  sales*  As  if  B  deal  in  certain  ^oods, 
and  A  puts  his  goods  of  the  kind  into  B^  store,  and  B  sells 
them,  the  sale  is  good,  though  B  in  fact  had  no  power  to  sell 
them ;  for  the  purchaser  buys  them,  and  pays  the  valtie,  and 
had  no  cause  to  suspect  B  vhis  not  the  owner*  So  if  A  deliver 
to  B  a  quarter  of  meat,  and  B  carries  it  to  a  market-town, 
and  there  sells  it  for  the  value,  and  as  his  own,  and  under  no 
circumstances  to  excite  suspicion  he  was  not  the  owner,  the 
property  is  changed,  and  the  purchase  is  good ;  and  since 
the  owner  trusted  B  with  the  property,  and  enabled  him  to 
appear  to  be  the  owner  of  it,  and  B  is  fled,  and  the  owner  or 
bona  fide  purchaser  must,  one  or  the  other,  necessarily  lose 
the  property,  the  owner  who  trusted  the  rogue  ought  to  lose 

But  in  the  case  in  trial,  the  court  doubted  if  a  tavern  in  a 
country  town,  was  properly  an  open  market  for  selling  a  wag- 
gon and  ox^n,  out  of  a  loaded  team,  on  a  journey  of  seventy 
miles ;  and  especially,  the  court  thought  the  circumstances 
of  the  cas^,  as  the  very  low  price,  and  the  hint  the  defendant 
had,  notUo  trust  Smith,  &c.,  were  sufficient  to  raise  a  sus* 
picion.  Therefore,  the  defendant  could  not  be  di  fair  purchaser 
for  the  value,  without  any  just  cause  to  suspect  that  Smith 
was  w)t  the  true  owner. 

§  3.  h  this  action  of  replevin  the  court  decided,  that  there  8  Man.  R. 
are  no  markets  overt  in  this  state,  and  a  sale  in  the  public  ^^^  ^^^ 
market-place  in  Boston  by  one  who  h^d  feloniously  acquired  !li  XyieS 
the  possession  of  the  articles  (forty  firkins  of  butter)  sold,  r.  338. 
was  held  not  to  transfer  the  property. 

§  4.  Cases  inNew^York*    Held,  the  English  law,  as  to  sales  i  Johns.  R. 
in  market  overt,  is  not  applicable  here.  471. 

§  5.  Property  not  brought  into  the  market,  and  for  any  6  East,  438, 
thing  that  appears  never  would  be,  yet  sold  there  by  sample,  «®7.!?^"?^» 

Eays  no  toll.     As  where  an  action  of  the  case  was  brought  ^.^IstonV 
y  the  owners  of  a  market,  having  a  prescriptive  right  to 
toll  on  all  com  brought  into  their  market  to  be  sold,  and  there 
sold.     The  plaintiffs  alleged  that  the  defendant  intending  to  Nameroua 
deprive  them  of  their  tolls,  fraudulently  bought  corn  in  the  «»>«»  c»tcd. 
market  by  sample,  knowing  it  was  not  there  in  bulk  at  the 
time  of  the  sale,  whereby  the  plaintiffs  were  prevented  taking 
their  tolls.     Held,  this  declaration  was  not  supix)rted  by 
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.  Ch.  45.    evidence  of  ihe  mere  fact  of  such  purchase  by  sampU  in  the 
ArU  3.     market,  though  with  the  knowledge  of  the  plaintiflfs^  claim  of 

k^F-vr^^  toll,  coupled  with  the  fact  of  not  pajine  the  toll  on  demand 
afterwards,  when  the  com  was  delivered  to  the  defendant  in 
the  same  borough,  but  out  of  the  market ;  for  non  constat, 
the  corn  would  otherwise  have  been  brought  into  the  market, 
or  that  the  defendant  did  any  act  to  mduce  the  owner  of  it 
not  to  bring  it  there  in  the  first  instance. 

§  2.  Neither  will  the  fact  of  such  purchase  'by  sanwle  in 
the  market,  though  coupled  with  the  subsequent  delivery 
out  of  the  market,  support  a  count  for  toll,  as  for  com  brought 
into  the  market  and  there  sold*  The  plaintiffs  declared  they 
were  possessed  of  a  certain  market,  holden,  &x. ;  the  coiurt, 
in  this  case,  made  a  strong  distinction  between  the  buyer  and 
seller  of  corn,  and  observed  the  seller  only  had  an  election 
,  to  bring  it  into  the  market  in  bulk,  and  if  he  did  not  choose  to 
do  it,  the  buyer,  as  in  t^is  case,  must  buy  as  he  did  out  of 
the  market,  or  not  buy  at  all ;  and  refusing  to  pay  the  toll 
on  the  delivery  of  the  wheat,  could  not  make  the  buyer  a 
wrong  doer,  ab  initio,  unless  he  had'  at  the  time  of  the  pur- 
chase, an  origmal  intention  to  avoid  the  toll ;  a  fact  or  matter 
neither  alleged  or  proved.  But  according  to  the  authorities 
cited,  had  the  seller  of  the  corn  been  gomg  to  this  market 
with  it,  and  the  buyer,  the  defendant,  prevented  hkp,  he  might 
have  been  liable  to  an  action  ;  and  cited  6  Mod.  49,  ^^  where 
one  has  a  market  and  a  toll,  and  another  is  cQpmg  with 
goods  to  the  market,  for  which,  if  sdM,  toll  would,  be  due, 
and  a  third  person  hinder  him  from  coming  to  the  market, 
^an  action  lies  for  the  lord  of  the  market,  because  of  the  pos* 
sibility  of  damages."  The  principles  of  this  case,  especially 
the  last,  as  to  preventing  one  pacing  toll,  who  is  going  or 
abotit  to  do,  and  who  would  do,  it,  if  not  so  hindered,  will  ap- 
ply, generally,  to  the  cases  of  toll,  as  to  bridges,  canals, 
turnpikes,  &c. 

3Binii.228^  Stated  the  Spanish  law  on  this  subject,  ascertained  by 
commission,  to  New  Orleans. 
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Ch.  46. 

Art.  1. 


CHAPTER  XLVI- 


ASSOMPSIT.    MARRIAGES. 


ktcT*  1.    §  1*  In  this  action  the  marriage  relation  often  See  Baron 
itfomes  in  question :  many  actions  of  assumpsii  resulting  from  J^SJ?,?®"®' 
the  marriage  state,  have  already  been  considered  under  the  p^,  ^^^\ 
head  of  Baron  and  Feme  ;  more  may  be  considered  here,  and 
as  many  actions  and  important  rights  depend  on  a  legal  mar- 
riase^  it  may  be  proper  here  to  treat  the  subject  somewhat 
at  larffe,     Mamage  confers  various  riffhts  on  each  party, 
and  liKe  any  legal  transaction  on  which  the  party  grounds 
a  rights  must  be  proved  in  all  cases  ;  but  in  each  case  the 
question  is,  what  proves  the  marriage.    In  some  cases,  as  in 
adultery,' bigamy,  polygamy,  criramal  conversation,  &c,,  it 
can  be  proved  only  hj  the  record,  or  by  a  witness  present 
at  the  marriage ;  but  in  other  cases  it  may  be  proved  by 
acknowledgment,  cohabitation  or  reputation :   no   contract 
has  been  more  important  or  more  susceptible  of  various  mo- 
difications, than  that  of  marriage ;  most  nations  seem  to  have 
viewed  it  in  part  a  cn>?7,  and  in  part,  a  religious  contract :  Jus.  In^t. 
hence  the  repeated  struggles  and  alternate  success  between  ^-  !•  T.  lO. 
the  civil  and  ecclesiastical  powers,  for  the  riffht  to  regulate  l  French 
marriages.   In  Catholic  countries  the  church  has,  usually,  ^^^^^  ^^^®^ 
possessed  it,  till  the  French  revolution  produced  a  change. 
•    §  2«  In  the  United  States,  and  especially  in  New  En^and,  -^^«^"-  ^o^- 
it  has  ever  been  a  primary  object  to  preserve  the  purity  and  |^^'' 
sanctity  of  the  marriage  state :  in  the  colony  of  Massachu- 
setts, as  early  as  1639,  a  law  was  passed  to  regulate  banns 
and  marriages,  and  to  inflict  a  heavy  penalty  on  any  man, 
who  struck  his  wife,  or  wife  who  struck  her  husband  ;  also, 
to  prevent  any  advances  towards  a  matrimonial  connection 
on  the  man's  part,  before  the  consent  of  the  parents  or  go- 
vernors of  the  maid  was  obtained,  or,  in  their  aosence,  of  the 
nearest  magistrate.     The  courts  early  decided  that  it  was 
unlawful  for  a  man  to  marry  his  first  wife's  natural  sister. 

§  3.  Marriage  defined^  <^c.    The  common  law  considers  it  1  Bl.  Com. 
as  a  civil  contract^  the  holiness  of  it  is  left  to  the  church.  ^^• 
The  laws  of  Massachusetts  take  no  notice  of  prc-zontracts^  or 
impotency^  any  further  than  impotency  may  be  a  cause  of  di-  Mar.  1786. 
Torr«,  by  the  statute   of  1786 — Early  marriages  are  bencS- 
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Gh*  46,  cial  to  the  state,  and  serve  the  cause  of  religion  and  morality, 
Art.  1.  and  no  where  more  so,  than  in  the  United  States — ^This  impo- 
tencj  must  exist  at  the  time  of  the  marriage ;  a  marriage  can 
have  no  validity  where  there  is  no  reason  or  underftandit^  ; 
as  in  the  case  of  an  idiot  or  lunatic,  so  where  there  is  no 

1  Bl.  Com.  consent,  as  among  minors  under  twelve  and  fourteen  years 
438,439—    of  age. 

Saik.  43,  §  4.  In  the  case  of  Jtsson  v.  GoUtn^,  Hplt  C*  J.  said  that 

Wigmorct      a  contract  ptr  verba  depresenti  was  a  marriage,  (viz.  /  marry 

2  bT  Com  y^^^  V^^  ^  ^  ^^^  ^'^^  ^^  ^i/^i)  ^  ^^  canon  law  ;  so  it  is  a 
206,504.      marriage  in  these  words,  I  take  you  tobernywijef  so  by 

1  Bl.  Com.  words  future,  as  /  xcill  take  you  to  be  rny  vn^e,  if  he  do  in 
fu[*— ^''^^  fact  take  her,  and  the  contract  is  executed,  it  is  a  marriage, 

2  Esp.  215.    ^"^  ^^^  church  cannot  punish  the  parties  for  fornication ; 

but  it  is  said  that  the  contract  by  verba  d^  presenti  can  ht^ 
no  impediment  to  an  ^fter  actual  marriage* 

3  Bac.  §  ^«  Before  Pope  Innocent  III.  there  was  no  marriage  in 
576.-Swinb.  the  chuTch.  The  reason  the  church  views  the  contract  per 
438^^  ^*^'  verba  de  presenti  valid,  is  because  it  views  it  to  be  ipsum  mO' 
6  Mod.  155.  trtmoniumj  and  it  deems  the  solemnization  m/iicte  ecc/mcr, 
Peake^B  N.    only  9i  formality.    This  the  parties  cannot  dissolve. 

J- ^^-  96.  But  now  in  order  to  make  a  marriage  complete  in 

--3*^ak.  *  ■^''^g^ond^  so  as  to  entitle  the  wife  to  dower,  the  issue  to  in- 

437.       '  herit,  &c.,  it  must  be  solemnized  in  the  face  of  the  church. 

1  Bl.  Com.  And  therefore  the  private  contriKt  alone  makes  no  niarriage  j 
119  "hS^-?^*  for  the  parties,  though  able  and  willing,  must  contract  in  /e- 
donV  gal  form:  hence  one  Haydcw,  supposing  he  had  been  legally 
Qouid.—  married,  on  the  death  of  the  woman  he  considered  his  wife, 
f-jTi!^*  ^^'  ^^^^  administration  on  her  estate,  and  it  was  repealed.  The 
376  673.—  ^^^^  were,  he  and  she  were  Sablntarians,  and  were  married 
6  Co.  32.—  by  one  of  their  ministers  ^in  a  Sabbitarian  congregation,  ^nd 
6Mwi.  189.  the  form  of  the  Common  Prayer  was  used  except  the  ring ; 
1956.  ^^®  minister  was  a  mere  layman  and  not  in  orders :  Haydon 

and  his  supposed  wife  lived  together  seven  years.  In  this 
case  Haydon  demanded  a  right  due  to  him  as  husband^  by  the 
ecclesiastical  law ;  therefore,  it  was  held  necessary  he  should 

Erove  himself  entitled  as  husband  according  to  that  law ; 
e  was  in  fault  and  ought  not  to  entitle  himself  by  a  mere  re* 
putation  of  marriage  wiuiout  right.  The  case  might  have  beeo 
5  Co.  32 —    different  with  the  wife  or  issue,  in  no  fault ;  and  by  the 
^  Bac***    ^^  ^^^'  ^^*  "^^rriages  without  banns  or  licences  are  void. 
576._  '       But  in  Cokeys  time  a  marriage  solemnized  by  a  person  in 

2  Com.  D.  priesfs  orders  was  valid  though  there  was  no  banns,  and 
c^  ^4^'      thougl^  the  parties,  &c.  were  punishable ;  and  now  the  parties 

^°*'  *  neecf  not  prove  banns  were  published — the  canon  law  held 
a  pracontract  consummated  with  bodily  knowledge^  a  marriage 
de  facto. 
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§  7.  Th6  edjtOTitco/ disabilities  to' luamagc  were  HUprm-    Ch.  46. 
eontraet^  3.  comangumttv,  3.  hffiniiy^  and  4.  impotency.  These     .^r/.  1. 
made  the  marriage  void  in  the  spiritual  courts,  and,  in  the  v^,^*v-^ifc^ 
parties' lives,  the  ctT?t/ disabilities  were,  1.  prior  marriage,  2.  ^^'^^' 
Want  of  age,  3.  want  of  consent,  4.  want  of  reason.   1  hese  ^]Z.  ' 
made  the  marriage  void  ah  initio.   One  incapable  of  common 
business  cannot  marry,  &c. 

$  8.  A  marriage  in  this  state  does  not  depend  on  the  CC'  l«  Mast.  R. 
nan  /aw,  but  has  ever  been  res;ulated  by  statutes  passed  by  ^»  JJ[  3  j!" 
the  colony,  province,  and  state  legislatures.  Hence  these  sta- ^g/   '   ' 
tutes  inust  bfe  considered  as  the  foundations  on  which  our 
marriages  rest. 

§  9.  What  constitutes  a  marriage  in  J^ew  York  to  enable  4  Johns.  r\ 
a  widow  to  draw  an  annuity  in  the  right  of  her  deceased  62,64,  Fen- 
husbaiid,  &c. ;  case  on  certiorari  from  a  justice's  court;  the  fclgjohiu.' 

Elaintiif  below  demanded  an  annual  payment  of  $25  secured  r.  346, 
y  the  constitution  of  the  Provident  Socitty  to  the  widows  of  Jackson «. 
deceased  members  of  that  society.    She  claimed  to  be  the  ^^*^' 
widow  of  William  Reed ;  he  died  a  regular  member,  and  the 
plaintiff  was  entitled  to  said  annuity,  if  his  widow.     In  1785 
she  was  the  lawful  wife  of  John  Guest ;  in  that  year  he  left 
the  state  for  foreign  parts,  and  was  absent  till  1 792.    Th6 
plaintiff  in  1 792  married  Reed,  this  marriage  the  court  held 
absolutely  void.     In  1792  Guest  returned,  and  died  in  1800, 
but  did  not  claim  her  as  his  wife.  She  continued  to  live  with 
Reed  in  good  reputation,  till  1806,  when  he  died.    But  after 
Guest's  death,  no  solemnization  of  marriage  between  her  and 
Reed  was  proved ;  judgment  for  her  and  aiffirmed.    The 
court  held,  1.  her  marriage  with  Reed,  living  Guest,  void  as 
above;  on  a  well  settled  rule  of  the  common  law,  cited  c 
1  Roll.  Abr.  340,  pi.  2 ;  357,  pi.  40 ;  360,  F  ;  Cro.  El.  858  ; 
1  Salk.  120:  2.  that  the  act,  as  to  bigamy,  does  not  make  the 
second  marriage  legal,  though  the  husband  or  wife  has  been 
absent  five  years  not  heard  of,  only  exempts  from  the  penal- 
ty for  bigamy ;  she  was  therefore  Guest's  lawful  wife  till  his 
death  in  1 800 :  3.  that  her  living  in  good  reputation  with 
Reed  from  1800  till  his  death  in  1806,  as  his  wife,  was  suffi- 
cient, whence  to  infer  a  marriage  after  Guest's  death,  and 
that  proof  of  an  actual  marriage  was  not  necessary :  4.  that 
such  strict  proof  is  necessary  but  in  cases  of  prosecution 
for  bigamy,  and  in  actions  for  criminal  conversation  ;  relied 
on  4  Burr,  2057;  1  Esp.  Cases,  213;  2  W.  Bl.  877;  Peake's 
Cases,  N.  P.  231  :  5.  that  "no  formal  solemnization  of  mar- 
riage was  requisite :"  6.  that  "  a  contract  of  marriage  made 
per  -verba  de  presenti^  amounts  to  an  actual  marriage,  and  is  as 
valid  as  if  made  in  facie  ecclesia^'*  cited  7  Mod.  155  ;  2  Salk. 
437 ;  Peake's  Cases,  231  :  7.  that  the  court  below  had  a  right 
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to  infer  a  marriage  from  this  evidence,  as  a  jury 
a  right  to  do.     It  will  be  observed  that  all  tbei 


[See  short 
additional 
act,  1821.] 


Mass.  act, 
Feb.  19^, 
1785,  sec.  5. 


Mass.  act, 
March  16, 
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74.-32  H. 
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confined  to 
the  Ley.  de- 
crees.— 
Vauffh.  302, 
Hill  r.  Good. 
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271.— 
3  Kib.  166. 


would  have 

these  decisions 

were  on  English  authorities. 

Art.  2.  Massachusttts  statutes  respecting  marriages* 

§  1.  In  the  year  1786  the  acts  as  to  solemnizing  marriages 
were  in  substance  revised.  By  this  act  all  persons  intend- 
ing to  marry  must  have  their  intentions  published  at  ^^  three 
public  religious  meetings^'*  "  on  different  days,  at  three  days  dw- 
tance  exclusively,^'*  in  the  towns  where  they  respectively  live ; 
or  have  their  intentions  posted  up  by  the  town-clerk  fourteen 
days,  and  produce  to  the  justice  or  minister  a  certificate 
thereof,  and  if  no  town-clerk,  then  in  the  next  town.  And  if 
the  male  be  under  twenty-one  and  the  female  under  eighteen 
years  of  age,  then  the  assent  of  parents  or  guardians,  or 
other  person  having  the  immediate  care  of  the  person,  if 
within  the  state,  must  be  had. 

Each  justice  of  the  peace  in  his  county,  and  each  settled 
and  ordained  minister  of  the  gospel  in  his  town,  district,  pa- 
rish, or  plantation,  may  join  persons  in  marriage,  whether 
both  or  one  of  the  parties  belongs  to  or  resides  in  the  jus- 
tice's county,  or  to  or  in  the  minister's  town,  district,  parish, 
or  plantation.  There  is  a  penalty  of  JC50  to  be  paid  by  any 
justice  or  minister  who  shall  marry  persons  contrary  to  this 
act ;  and  jElOO^ne  and  pillory  for  any  person  not  authorized, 
joining  any  parties  in  marriage  :  and  all  marriages  are  to  be 
recorded  by  justices,  ministers,  and  town-clerks,  and  clerks 
of  the  courts  of  sessions.  There  is  also  a  penalty  of  £60  for 
marrying  any  white  person  with  any  negro,  Indian,  or  mutat' 
to ;  and  the  marriage  is  made  absolutely  void. 

§  2.  Marriaees  among  the  quakers  according  to  their  forms  . 
are  made  valid,  and  the  clerk  of  their  society  must  certify 
all  their  marriages  to  the  clerk  of  the  sessions.  The  punish- 
ment for po/yo^ami/ cannot,  by  this  act,  be  extended  "  to  any 
person  for  or  by  reason  of  any  former  marriage  had  or  made, 
or  hereafter  to  be  had  or  made,  within  the  a^e  of  consent." 

§  3.  Certain  marriages  are  declared  void  by  this  act ; 
1.  within  the  degrees,  no  man  or  woman  can  marry  within 
the  line  of  kindred  by  hlood  or  marriage,  ascending  or  de- 
scending ;  nor  collateral  in  hlood  nearer  than  cofosins*  Bro- 
thers and  sisters  hy  marriage,  may  marry  by  this  act  of  1786 ; 
but  could  not  under  the  colony  or  province  law  of  1695, 
&c.,  by  that  act  a  man  could  not  marry  his  aunt  by  marriage, 
^fortiori  he  could  not  marry  his  sister  bu  marriage.  This  act 
made  no  distinction  between  kindred  by  blood  and  by  mar- 
riage A  marriage  forbidden  by  either  act  b  made  null  and 
voi3,  and  the  issue  of  it  cannot  inherit.  Jus.  Inst.  L.  1.  T.  10. 
— Vaugh.20^,207. 
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The  French  civil  code  admits  cousins  gennabs  to  macrj,  dnd    Ch*  46. 
here  it  is  admitted  that  the  divine  law  admitted  it,  and  that     Art*  3. 
the  Roman  law  till  Theodoseus^  time  did  not  forbid  such  a  \^^^^^^^^ 
marriage,  that  is  in  the  fourth  degree  by  the  civil  and  by  the  . 
Jewish  law.     4  Bac.  Abn  539. — Co.  Lit.  235. 

By  the  LeviUcal  law  a  man  cannot  marry  his  wife's  daugh-  Ley.  c  .18. 
ter,  sister,  or  mother,  or  grand-daughter ;  nor  his  wife's  mo-  ^'com.^DT' 
ther's  sister,  nor  the  daughter  of  his  wife's  brother  or  sister  5  73._  * 
for  he  is  uncle  to  such  by  affinity — nor  the  bastard  daughter  Vaugh.  3io. 
of  his  sister— nor  any  nearer  than  the  fourth  degree  by  af-  ™  |^  ^' 
finity  or  consanguinity.  6  Mod.  448. 

2.  A  marriage  between  a  white  person  and  a  negro^  Indiauj  Mass.  act, 
or  mulatto^  is  absolutely  void ;  so  where  a  former  marriage  1'786* 
exists.     In  these  cases  only,  does  our  statute  law  declare  the 
marriage  actually  void ;  yet  other  marriages  may  be  void^ 
because  not  according  to  law,  as  to  which  we  have  but  few 
decisions.  By  the  province  law  of  1 705,  no  person  of  a  CAw- 
tian  nation  could  marry  a  n^ro  or  mulatto*     The  province 
law  followed  the  L«vitical,  and  it  is  said  in  Roll  that  if  par-  1  Rol.  340^ 
ties  marry  within  the  Levitical  degrees,  they  are  husband  and 
wife  till  divorced.     But  our  province  act  made  the  marriage 
void. 

§  4.  By  the  English  law  now,  great  uncle  and  niece  may  l  Bi.  Com* 
marry,  because  distant  four  degrees  by  the  civil  law,  where-  ^Y'"*'ii2 
by  the  degrees  within  which  parties  may  or  may  not  marry  notVotbe' 
in  that  country  are  regulated ;  being  the  same  as  by  the  Roman  ]aw. 
Levitical  law.     This  act  provided  that  "  no  master  shall  un-  ^"i,^?Q*J[;" 
reasonably  deny  marriage  to  his  negro,  with  one  of  the  same  p'^^^'  ^A 

nation."     In  Connecticut  a  clergyman  can  marry  in  hb  of  1705 

county,  so  may  a  justice  of  the  peace,  and  the  governor,  se-  Reeves  D. 
nators  and  judges  of  the  superior  courts,  throughout  the  state*  ^^^]  l^^] 
Intentions,  &c.,  must  be  published  and  consent  of  parents  had,  com.  D. 
on  a  penalty,  &c. ;  and  is  not  a  marriage  celebrated  irregular-  646.— Com. 
/j,  or  by  one  no  way  authorized  to  marry^  valid,  though  such  ^'  ^''^^ 
one  may  incur  the  penalty?  A.  D.  1810. 

§  5.  A  promise  to  marry  infaturo,  is  valid,  and  may  be 
enforced ;  also  may  be  released  before  executed.  1  Johns. 
Ca.  116  ;  Swinb.  s.  10,  11  ;  Cro.  El.  79. 

Art.  3.  What  is  proof  of  marruj^e,  and  when  it^s  lawfulness 
may  be  questioned.  §  1.  There  in  fact  can  be  no  distmction 
between  a  marriage  and  a  lawful  marriage,  as  a  marriage  is 
regulated  bj*^  law,  and  this  directs  how,  and  between  what 

Krsons,  it  shall  be  solemnized.  Every  marriage  must 
lawful,  or  it  is  no  marriage ;  it  must  be  lawful  or  not 
lawful,  if  not  lawful  it  is  no  marriage  in  law  ;  there  can  be 
no  such  thing  as  an  unlawful  marriage  allowed  by  law. 
The  real  question  is  what  shall  be  deemed  sufficient  evidence 
to  prove  a  marriage. 
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Ch.  46^  §  2.  Several  English  tathoriues  may  here  be  useftii.  In 
ArU  3.  this  case  of  Morris  v*  Miller^  Lord  Mansfield  said,  that  in  atl 
x^^s/-^^/  action  of  criminal  conversation^  there  mtut  be  proof  of  tnarriagi 
1  W.B1.632,  infact^  and  so  in  bigamy  ;  and  Dennison,  J.  said,  ^^  except  in 
Mnu'—  these  two  cases,  I  know  of  none  where  rcjpviaiion  is  not  a  good 
8ame  ca)6,  pfoof  of  marriage.'^  This  action  was  for  a  criminal  conversor 
4Buit.2059.  tion  with  the  plain  tiff  ^s  wife;  a  witness,  Tho.  Sharpe,  proved 
Tt^Tts*  *  ^^P^  ^^  ^^^  parish  register  in  these  words,  "  1767,  No.  106, 
Birt  V.  Bar-  ^^^  ^^^  ^^"f  ^^)  ^-)  ^"^  Harriot  Champney,  of  thitf 
low.  parish,  married  by  banns,  15th  December,  1767,  by  John 

A.  D.  1779.  Lynch,  minister;  witnesses  Robert  Lynch,  Frances  Champ* 
43U.— Jm^l  ney,  Anne  Lynch,  Elizabeth  Lynch."  The  Judge  at  nisi 
M.  P.  236,*  pnus,  doubted  if  this  proved  tlie  identity  of  the  parties,  (t 
237.— 2  w.  was  admitted  in  this  case,  that  an  actual  marriage  must  bd 
?Ef^R"  P^^^^^?  but  that  in  an  action  for  goods  furnished  the  wife^ 
213,^3.  ^^  evidence  of  cohabitation  and  rqimtation  is  sufficient*'^  Lord 
Wooddeion,  Mansfield  said  ^registers  are  in  the  nature  of  records,  and 
^•-^^ay-  need  not  be  produced,  nor  proved  by  subscribing  witnesses  i 
Boll.  N.*  P.  ^  ^^7  ^^  sufficient,  and  is  proof  of  a  marriage,  in  fact,  be- 
28.-1  '  '  tween  two  parties,  describing  themselves  by  such  and  such 
7  Johni.  R.    names  and  place  of  abode,  though  it  does  not  prove  the  iden- 

«?^l.**«?l**"  *»'V»"  An  action  of  criminal  conversation  is  the  only  dM 
pie  V.  flam*       •^         .  .    .  .     •  .    "^        » 

phi7 '  case,  where  it  is  necessary  to  prove  an  actual  marriage.    In 

16  Eait,l93.  ether  cases  cohabitation^  rnm/a/ton,  &c»,  are  equally  sufficient, 

Aid  ^77  *  ^^^^  ^^®  marriage  act  as  before/'    "  But  an  action  for  crimi' 

ZMckenon  v.  ^  conversation  has  a  mixture  of  penal  prosecution  ;  for  which 

Coward.        reason  and  because  it  might  be  turned  to  bad  purposes  by 

persons  giving  the  name  and  character  of  wt/e  to  women  to 

whom  they  are  not  married,  it  struck  me  in  the  case  of  ^Afor- 

ris  V.  Miller^  that  in  such  an  action  a  marriage,  in  fact,  must 

be  proved.     I  say  a  marriage  in  fact^  because  marriages  are 

not  always  registered.    There  are  marriages  among  particU'^ 

lar  sorts  of  dissenters  where  the  proof  by  a  register  would  be 

impossible ;''   ^^  the  identity  may  be  proved'^  in  a  thousand 

ways.     The  other  judges  agreed. 

Bill.  N.  P.         §  3.  In  this  action  the  plaintiff  must  prove  a  marriage  in 

f'if  ^430    -^'^  which  may  be  done  either  by  a  copy  of  the  register^  of 

431.^Imp*    ^y  ^^^  testimony  of  one  who  was  present  at  the  ceremony.'* 

P.  236.         And  *'  it  is  not  necessary  to  prove  a  marriage  according  to  the 

Wooistonr.    church  of  Ef^land.    It  is  sufficient  if  the  party  is  of  any  re- 

®^^^  ligious  sect,  to  prove  a  marriage  according  to  the  rites  and 

Ceremonies  of  that  sect,  as  Jews^  Quakers,"  &c. 

Imp.  236.  §  4.  "  Proof  by  wknesses  who  saw  the  marriage,  is  primA 

facte  sufficient ;  and  whoever  could  impeach  it,  must  shew 

wherein  it  is  irregular." 

§  5.  It  is  said  above,  that  a  marriage  in  fact^  or  an  actual 

marriage,  need  be  proved  in  no  dvil  action  except  for  crimir 
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noi  ponv^Tf a<ion ;  yet  in  other  books  it  is  sf^i^  the  right  ef  Ch.  46» 
piarriage  ma^  come  in  question  ^^  in  an  action  of  dower  and  4rU  S, 
ptiur  real  acttonsj'^  and  in  pauper  cases,  v^^^itv'i^ii^ 

§  6.  As  m  an  action  on  a  bond  conditioned  to  pav  the  1 1^-  4i, 
plaintiff  money  on  the  day  of  his  marriage ;  plea,  no  lawfvi  JJ^J!!^^' 
marric^e^  and  issue  joined^     Verdict  for  the  plaintiff.     In  5  bi^  223. 
arrest  of  judgment  it  was  urged  that  the  lamfalneas  of  the 
parriage  should  not  have  been  put  in  issue  and  tried  by 
the  j^ury  ;  but  the  court  held  tnat  the  material  part  of 
^e  issue  was   marritd,  or  not ;    that  the  plaintiff  might 
I^ave  demurred  to  the  defendant's  plea,  because  the  word 
hmful  was  in  it,  and  though  he  did  not,  but  took  issue,  ^'  yet 
^s  it  is  a  personal  action,  wherein  the  right  of  marriage  can-    t». 
pot  properly  come  in  question,  as  it  does  in  an  action  of 
damtr  and  other  real  actions^''  the  trial  was  well  enough. 

§  7.  It  is  laid  down  as  a  rule,  that  "  neoer  coupled  in  lawful  *  ®J^*  *^'' 
fnarriage^'^  is  the  only  plea  in  which  the  lawjulness  of  a  mar-  JjJ*     ^' 
riage  can  come  in  question  or  be  put  in  issue,  and  this  is  on- 
ly to  be  pleac)  in  a  real  action^  and  the  certificate  of  the  ordir 
V^ry  is  not  necessary  in  any  personal  or  mixed  action, 

§  8,  In  Doaerj  plea  never  coupled  in  lawjul  marriage^  and  is-  J  ^^*234~ 
sue  joined:  the  court  wrote  to  the  ordinary^  he  certified  the  Eaiterly*/ 
evidence  produced  to  him  to  prove  the  lawfulness  of  the  mar-  Kaiteriy. 
riage,  and  not  certifying  positively  the  parties  were  married ; 
he  amended  his  certificate  by  returning  the  fact  instead  of 
the  evidencej  and  then  judgment  was  given  for  the  demandant. 

§  9.  For  a  long  time  a  marriage  in  England  could  be  tried  s  Bac.  Sflt. 
pnly  in  the  spiritual  court ;  hence,  if  a  question  arose  in  a 
temporal  court,  relating  to  it,  this  could  be  tried  only  by  the 
certificate  of  the  ordinary.     Marriage  was  altogether  a  spirit 
tual  affair. 

§  10.  But  it  has  been  "for  some  time  settled,  that  the  6Bac.  MS. 
question  whether  there  has  been  a  marriage  in  fact  or  not,  is  ^^.fgSk. 
in  all  cases  triable  in  a  temporal  court ;  for  that  the  certificate  437^  Allen  v. 
of  the  ordinary  is  never  necessary  unless   the  question   be  Orey. 
whether  the  father  and  mother  were  lawfully  married :"  and 
in  this  state,  the  Question  whether  a  marriage  tnyhc/,  or  a  /aar- 
ful  marriage^  can  oe  tried  only  in  the  courts  of  law.    Marriage 
here  is  a "  civil  contract,  regulated  by  statute  law  and  ever 
has  been. 

§  11.  In  an  action  on  a  bond,  the  plea  was,  neotr  coupled  ?aik.  437, 
in  lawful  marriage ;  the  plaintiffs  demurred  and  had  judg-  ^"^"^, 
ment,  for  it  alters  the  trial;  instead  of  a  trial  hy  jury  of  an  vvowidcson, 

actual  marriage,  it  puts  the  trial  on  a  certificate  from  the  ordi'  423,  433 ' 

nary,  who  alone  tries  lawful  marriage.  6  Bac.  223. 

§  12.  The  plea  admits  a  marriage;  but  denies  its  legality^  ^^f  ^^^' 
whereas  a  marriage  in  fatt^  is  sufficient ;  and  whether  legal  " 
or  not,  is  no  way  material ;  this  is  understood,  if  a  marriage 
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in  fact,  the  court  presume  it  is  legal ;  for  it  is  impossible  a 
marriage  in  fact  is  sufficient  to  support  any  action  founded  on 
a  matrimonial  connexion  ;  as  for  a  debt  due  to  the  wife  when 
t&at  marriage  is  illegal.  So  in  a  pauper  cause,  though  a  man 
and  woman  have  had  the  ceremony  performed  for  the  pur- 
pose of  marriage,  yet  if  that  has  not  been  regular  it  is  void, 
and  the  issue,  bastards.    This  is  under  the  head  of  ejectment. 

§  13.  Where  it  appears  to  the  court  the  marriage  is  ille- 
gal, as  between  a  white  person  and  a  negro^  &c. 

§  14.  It  is  a  rule  in  England^  that  if  the  ordinary  will 
positively  certify  two  persons  were  joined  together  in  lawful 
marriage^  his  certificate  is  conclusive,  and  he  need  not  certify 
the  day  or  place.  This  was  decided  to  be  law,  in  dower  on 
an  issue  neter  coupled  in  lawful  marriage^  and  on  a  certifi- 
cate of  the  bishop  that  the  parties  were  coupled,  but  clandes- 
tinely, in  true  marriage. 

§  1 5.  Our  law  makes  the  marriage  a  matter  of  record  in 
the  parish,  town  and  county,  and  if  the  record  be  that  the 
parties  were  lawfully  joined  in  marriage^  it  proves  the  fact, 
and  a  copy  certified  by  a  proper  officer,  as  the  minister  of 
the  parish  or  clerk  of  the  town,  for  the  time  being,  it  is  legal 
evidence,  and  like  any  other  record  conclusive  as  to  the  ract 
stated  in  it.  But  as  this  record  may  be  lost,  or  burnt,  or 
never  be  made,  it  is  not  the  only  eviclencc  of  a  marriage,  but 
even  in  bigamy^  it  may  be  proved  by  a  witness  present  at  the 
marriage,  &c.,  and  even  in  a  criminal  prosecution. 

§  16.  As  in  the  case  of  James  Moffat^  who  was  indicted  for 
adultery  with  one  called  his  wife,  on  the  ground  he  had  a 
first  wife  living  in  England.  In  this  case  the  court  decided, 
on  agreement,  that  no  written  or  parol  proof  that  he  confessed 
he  was  married  in  England,  could  be  good  ;  but  that  his  first 
marriage  there  must  be  proved  by  a  witness  present  at  the  mar- 
riage^ or  hy  a  register  certificate  from  the  church  record.  This 
decision  was  on  the  authority  of  Morris  v.  Miller  and  other 
cases  cited  ;  and  if  there  had  been  a  certificate  of  the  mar- 
riage, it  was  held  essential  that  there  should  be  a  certificate 
that  the  officer  who  certified  was  a  certifying  officer. 

§  17.  In  this  case  it  was  held  that  the  wife  gains  no  settle- 
ment under  her  husband,  if  the  marriage  be  not  lawful;  as 
where  the  husband  married  under  age^  and  without  banns  or 
license^  since  26  Geo.  II.,  which  enacts  that  a  marriage  with- 
out publication  of  banns  or  license,  is  absolutely  null  and 
void  ;  yet  in  a  subsequent  case  it  was  held,  there  is  no  need 
to  shew  the  banns  were  actually  published,  or  the  marriage 
register  regularly  signed,  to  entitle  the  wife  or  child  to  the 
husband's  or  father's  settlement. 

53. 
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§  18.  The  evidence  of  a  marriage  in  all  these  and  other  Ch.  46. 
cases  maj  be  reduced  to  one  simple  principle.  It  must  be  ArU  4. 
sufficient  to  prove  a  legal  marriage,  or  to  prove  facts  from 
which  the  court  may  infer  there  was  a  legal  marriage :  But 
if  it  appears  -there  nas  been  a  marriage  in  fact^  either  by 
town  or  parish  certificate,  by  cohabitation  and  reputation,  or 
by  a  witness  present,  that  saw  the  parties  stand  up  and  go 
through  the  usual  ceremonies  of  marriage,  directed  by  one 
who  usually,  or  appeared  usually  to  marry  persons,  the 
court  will  presume  it  was  a  legal  marriage  till  the  contrary 
is  proved ;  and  whenever  it  is  shown  that  it  was  illegal^  by 
any  course  of  evidence  or  pleadings  allomtd  ly  the,  c<mrt^  then 
it  IS  of  no  avail — I  say,  course  of  evidence,  &c.  allowed  by 
the  court,  for  there  are  cases  in  which  the  court  will  not  suf- 
fer the  defendant  to  prove  no  marriage  ;  as  where  he  openly 
allows  a  woman  to  pass  and  get  credit  as  his  wife  to  whom 
he  was  never  married. 

Art.  4.  Assumpsit  on  promises  to  marry,  4^c.    §  1.  This  ll<d.  Raym. 
was  an    action  of  assumpsit  for  that  in  consideration  the  ^'^^^' 
plaintiff  had  promised  to  marry  the  defendant,  she  promised  ,,.  Ca^efc^" 
to  mary  him.  This  was  deemed  a  good  promise.     And  held,  ux — 
that  the  promise  of  the  woman  binds  as  well  as  that  of  the  12  Mod.  214, 
man:   promise  to  marry  is  not  within  the  statute  of  frauds.  '*™®*^®- 
Cork  v.  Baker,  Stra.  34. 

§  2.  This  was  assumpsit  against  the  defendant,  for  that  3Salk.l6,64, 
whereas,  she,  the  plaintiff,  had  agreed  and  promised  to  mar-  S'^*^^'*^ 
ry  the  defendant,  he  in  consideration  thereof  promised  to  g  Mod.'  172. 
marry  her:  judgment  for  the  plaintiff.     And  the  court  held,  — isMasi. 
that  her  behaving  herself  as  one  consenting  to  and  approving  5j"^^^' 
of  his  promise,  was  suflBcient  evidence  of  her  promise.     Pro-  1^3^^ 
mise  to  marry,  no  time  named,  is  in  a  reasonable  time  on  re- 
quest. 

§  3.  This  was  assumpsit  against  the  husband  and  wife  on  2  Ins.  309, 
her  promise  to  marry  the  plaintiff.  ^**'  ^^' 

§  4.  Assumpsit  has  been  brought  in  various  cases  on  pro-  Hob.  88.— 
mises  to  marry,  and  respecting  marriages  between  parties,  q^q^^^ 
their  sons  and  daughters,  &c.    Winch's  Ent.  93  ;  1  Bro.  47  ;  2 
Mod.  Ent,  107;  JElob.  Ent.  39,  105;    Bro.  V.  M.  10,  41 ; 
3  Brownl.  48;  Freem.  65,  66,  109,  431. 

§  5.  )n  this  case  the  court  held,  that  if  no  promise  of  mar-  3  Mast.  R. 
riage  be  alleged,  no  action  lies  for  a  single  woman  against  J^>  ^?^  ^' 
one  for  seducing  her,  and  begetting  her  with  chHd,  under  a    '*"*'"• 
pretence  of  a  design  to  marry  her. 

§  6.  Assumpsit  on  a  promise  to  marry  the  plaintiff.     Held,  P?*^:?: 
the  jury  may  infer  mutual  promises  to  marry,  from  the  usual  nJan  ».  ^ 
conduct  of  the  parties  towards  each  other ;  and  it  is  not  ne-  Coates.— 

VOL.ll*        '  38  Ch.84,a.l, 

I.  12. 


298  ASSUMPSIT. 

Ch.  46.  cessary  to  enable  one  to  support  this  action  btgainst  the  other 
Art.  5.  to  prove  a  direct  or  express  promise. 
s^Fv*"^^  Art.  5.  TTu  marriage  may  he  questionei  or  noU  §  1.  It  is 
not  yet  fully  settled  now  far,  or  when  a  jnarriage  may  be 
disputed,  either  in  the  English  or  in  our  law.  It  is  clear 
when  a  marriage  is  void  by  statute,  as  in  the  three  cases  be- 
fore stated,  no  action  or  right  whatever  can  be  grounded  on 
it.  So  on  the  other  hand,  if  a  man  acknowledge  a  woman  to 
be  his  wife,  or  cohabit  with  her  as  his  wife^  or  live  with  her, 
so  that  she  is  reputed  his  wife^  an  action  of  assumpsit  will  clear- 
ly lie  against  him  for  necessaries  furnished  her,  and  he  never 
can  deny  she  is  his  wife,  or  deny  their  marriage  in  such  an 
action ;  these  are  clear  cases,  and  several  other -cases  may 
also  be  clear,  as  in  adultery,  and  other  penal  cases.  But 
there  are  intermediate  cases  not  well  settled,  though  it  is 
clear  a  marriage  in  fact  must  be  proved  by  the  record,  or  by 
toitnesses  present  at  the  marriage,  wheneoer  it  ia  essesUkd  to  At 
constitution  of  a  crime,  as  adultery,  bigamy,  or  polygamy  9  yet 
how  far  it  must  be  strictly  a  leseU  and  valid  marriage,  is  un- 
decided* As  where  A  married  his  meo«,  by  conmnguiniig, 
and,  in  her  lifetime,  marries  another  woman,  is  he  guilty  of 
adultery  with  the  second  ?  his  marriage  with  his  niece  beinr 
absolutely  void ;  though  it  be  so  void,  he  may  not  be  allowea 
on  sound  principles  of  law,  to  shew  it ;  yet  u  he  claim  to  be 
tenant  by  the  courtesy  of  his  niece's  estate,  he  must  certainly 
fail,  because  his  marriage  with  her  is  totally  void  and  no 
marriage  in  law.  80  if  she  claim  dower  in  his  estate,  and 
so  a  pauper  settlement  under  him.  Abraham  Langley  (true 
name)  lived  in  the  parish  of  A,  and  moved  into  the  parish  of  B, 
and  assumed  and  was  ever  after  known  by  the  name  of  Goorg^ 
Smith ;  and  in  B,  about  three  years  after,  was  married  by  the 
latter  name.  Held,  in  a  pauper  case  the  marriage  was  valid, 
and  wife,  &x.,  settled  unaer  it.  8  Maul.  &  Sel.  K,  350,  537. 
§  2.  So  according  to  Hayden  v.  Gould  above,  the  husband, 
could  not  have  administration  on  his  wife's  estate,  only  be- 
cause there  was  a  defect  in  the  marriage,  because  solenmised 
by  a  layman,  and  not  in  due  form,  xet  this  was  a  marriaee 
that  gave  her  a  right  to  maintenance,  and,  accordmg  to  tne 
better  opinion,  her  children  a  right  of  inheritance ;  but  by  no 
means  clear  it  gave  her  a  right  to  dower,  because  in  doaor  the 
plea  never  coupled  in  laaful  marriage  is  allowed,  and  when* 
ever  allowed,  a  kgal  marriage  must  be  proved  and  in  every 
point. 
2  H.  61. 145,  §  3.  As  in  a  writ  of  dower  in  En^cmd,  in  a  late  case,  the 
I02,ndertoii  plea  was,  nerer  coup&d  m  faro/tt/ marnage,  and  issue ;  themar- 
A  0*^1793  "^^  ^^®  *^  Scotland,  between  persons  who  did  not  go  there 
-^lOEaft,'  to  evade  the  laws  of  England.  The  jury  tried  the  lawful* 
286.  —1  Johni.  Cas.  242— 2 Bur.  1079. 
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ntf5  of  the  marriage,  and  found  it  lawful,  and  therefore  the    Ch.  46. 
plaintiff  was  entitled  to  dower;  but  this  she  must  have  lost,    ArU  5* 
if  the  jury  bad  found  the  marriage  was  unlawJuL    As  this  v,.^^v'^^ 
was  a  marriage  in  Scotland,  the  question  was  tried,  not  bj 
the  hidwp^s  certijicaUy  but  by  a  jury,  as  every  question  of  mar- 
riage, or  of  kgcil  marriagey  must  be  in  this  state  and  the  United 
States. 

§  4.  As  the  husband,  to  have  administration,  must  prove  a 
kpd  marriage ;  and  so  the  wife,  to  have  dower;  must  not  she 
do  the  same,  so  to  have  administratidn,  or  the  settlement  of 
her  husband*  It  seems  to  be  a  general  principle  of  law,  that 
whenever  a  party  states  a  marriage,  as  (he  foundation  of  a 
ri^  claimed,  and  without  which  the  right  cannot  exist,  the 
marriage  must  be  according  to  law.  Hence  the  question  often 
returns,  what  is  a  marriage  according  to  law ;  or  so  had,  and 
between  such  parties,  as  to  be  legal* 

§  5«  By  our  province  law  of  1693,  justices  and  ministers 
were  empowered  to  marry,  ^  having  the  constni*^  of  parents, 
&;c*,  ^^and  bting  likewise  fint  publishedj^  &c«,  ^'  and  producing 
a  cerHficatt^^  of  the  publishment,  &c.  Here  the  power  seems 
to  have  been  condiHonal,  that  is,  to  marry  if  consent  was  had, 
&c«  But  these  ex}»ressions,  and  very  properly,  were  not 
oonstmed  conditions,  which,  if  not  performed,  could  invalidate 
the  marriage.  By  this  law,  as  also  by  the  act  of  June  23, 
1786,  the  omission  of  assent  of  parents  and  others,  and  of 
publishments,  was  made  penal,  and  not  as  destructive  of  the 
marriage ;  but  this  is  valid,  and  those  violating  are  punished. 

§  6.  By  the  last  act,  persons  may  be  married  who  ^  may 
kaafuUy  enter  into  that  relation,''^  but  no  power  is  given  to 
marry  those  who  cannot  lawfully  enter  into  it.     Hence,  by 
the  act,  it  is  the  first  requisite  to  a  valid  marriage,  that  the 
parties  may  lawfully  marry ;  and  though  in  some  cases  a  man 
may  be  estopped  by  his  own  acts,  to  deny  his  marriage,  yet 
where  the  parties  cannot  legally  enter  into  the  marriage  state,  i  Bl.  Com. 
the  marriage  must  be  voia,  and  no  right  can  be  claimed  in  436.— Post, 
virtue  of  it.    Parties  within  the  years  of  consent,  are  as  they  ^^'  ^* 
were  at  common  law. 

§  7.  To  constitute  a  legal  marriage,  the  second  requisite 
is,  that  it  be  solemnized  by  one  dtJjf  authorized,  and  if  not,  it 
must  be  void  likewise,  for  this  cause,  though  the  act  inflicts 
a  penalty  on  him,  and  does  not  declare  the  marriage  void ; 
for  it  is  clear,  on  general  principles,  that  it  can  receive  no  ' 

validity  from  the  act  of  one  who  has  no  legal  power  to 
solemnize  it.  And  in  such  a  case,  if  the  parties  are  legally 
man  and  wife,  it  must  be  because  they  can,  as  in  ancient 
times,  marry  themselves^  or  take  each  other*  The  reason  is 
the  same  as  to  this  validity,  whether  this  want  of  power  be 


300  ASSUMPSIT. 

Ch.  46.    general^  or  in  di  particular  case.  But  b  regard  to  crimes,  it  is, 
Art.  5.      no  doubt,  au  excuse  that  the  marriage  was  solemnized  by 
v^^^v'^^^  one  'ustially  alUmtd  to  perform  the  uremony,  though,  in  fact, 
not  legally  authorized. 

§  8.  To  make  a  valid  marriage,  it  must  be  in  the  form  and 
manner  prescribed  bv  law ;  the  act  does  not  make  the  pub- 
lishment a  condition,  that  affects  the  validity  of  the  marriage; 
nor  does  it  age,  or  colour,  except  in  the  cases  above,  of  a  white 
person  with  a  negro,  Indian,  or  mulatto ;  but  negroes,  Indians, 
and  mulattos  may  all  intermarry  among  themselves.  Mor  does 
the  act  prescribe  any  particular  form  or  manner  in  marrying, 
but  it  authorizes  the  justice  or  minister  to  iolemnize  the  mar- 
riage between  the  parties,  and  enjoins  him  to  make  a  record  of 
all  marriages  solemnized  by  him.  The  clear  construction  is, 
that  the  justice  or  minister  must  himself  marry  the  parties, 
must  himself  perform  the  ceremony  and  join  them  in  mar- 
riage, and  therefore  a  practice  that  has  prevailed  in  some 
few  cases  in  some  countries  for  near  forty  years  back,  is  a 
mere  evasion  of  the  law ;  this  practice  has  been  for  the  man 
and  woman,  not  published,  to  go  before  a  justice,  and  take 
each  other  before  him  as  man  and  wife,  and  to  ask  him  to  make 
a  record  of  their  acts  in  thus  taking  each  other ;  to  avoid  the 
penalty  of  marrying  without  banns,  &c.  the  justice  must  be 
wholly  mssive,  and  is  so  in  the  transaction.  He  does  not 
marry  tnem,  or  record  any  transaction  of  his  own,  but  only 
notices  what  they  do  themselves,  and  then  makes  a  memcran- 
dum  of  what  thev  do,  for  it  cannot  be  a  record  required  by 
law,  for  the  law  knows  no  such  record. 

§  9.  According  to  Holt,  C.  J.,  by  the  canon  law  persons 
very  anciently  might  thus  take  each  other  before  witnesses 
and  constitute  a  marriage;  and  some  contend  that  this  law 
has  not  been  repealed,  but  remains  in  force.    This  is  ques- 
tionable in  England,  for  there  does  not  appear  to  have  been 
any  marriages  in  this  form  or  manner  for  several  centuries 
there,  and  if  the  law  there  allowed  this  kind  of  marriage, 
then  Haydon  and  the  woman,  who  totJc  each  other  to  be  man 
and  wife  before  the  Sabbatarian  minister,  very  clearly  did 
enough  to  make  a  marriage,  yet  there  was,  as  was  decided, 
no  marriage  to  entitle  him  to  administer  on  her  estate,  though 
they  lived  together  seven  years  as  man  and  wife,  after  tms 
supposed  marriage. 
Mass. S.J.         §  10.  This  was  a  libel  for  a  divorce,  and  the  court  held, 
Court,  Nov.   there  was  no  marriage,  so  as  they  could  decree  a  divorce.  The 
Manffuc  v.     evidence  of  the  marriage  was  a  certificate  from  a  justice  of 
Man|ue.-1-    the  peace,  stating  that  the  parties  took  each  other  before 
1  Mass.  R.     him,  and  the  manner,  and  that  at  their  request  he  made  a 
240.  record  of  the  transaction,  but  not  stating  that  he  married  them, 
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or  that  they  were  married.    The  court  refused  to  decree  a    Ch.  46. 
•divorce,  on  the  ground  that  there  had  been  no  marriage ;  but     Art.  6. 
gave  no  opinion  what  the  effect  would  be  in  regard  to  pro-  v^^^v-"^ 
perty  or  dower,  &c. 

§  1 1.  It  is  clear  the  canon  law  never  has  been  adopted  in 
this  state,  and  hence  no  canon  law  marriages  can  have  been 
allowed  here,  and  it  never  was  common  law  for  the  parties  to  i  bi.  Com. 
take  each  other,  and  to  marry  themselves.  439. 

§  12.  It  is  stated  that  in  jEngland  the  parties  must  be  able 
and  zBilling  to  contract,  and  actually  must  contract  them- 
selves in  due  form  of  law,  to  make  it  a  good  civil  marriage  ; 
"  any  contract  made  per  verba  de  presenti^^  "  and  in  case  of 
cohabitation  per  verba  defuturo^'^  "  between  persons  able  to 
contract,  was  before  the  late  act  deemed  a  valid  marriage 
to  many  purposes ;  and  the  parties  might  be  compelled  m 

the  spiritual  courts  to  celebrate  it  in/acte  ecclesia  ;"  but  these  Co.  L.  34 

verbal  contracts  are  now  of  no  force  to  compel  a  future  mar-  i  Saik,  120. 
riage.     But  by  the  common  law,  till  the  marriage  be  solem- 
nized, the  wife  cannot  be  endowed ;  the  contract  alone  is  no 
marriage. 

§  13.  If"  the  parties  themselves  make  the  mutual  agree-  7  Mass.  R. 
ments  in  the  presence  of  a  jastice  of  the  peaqe  or  minister,  48jMiiford 
with  his  assent^  he  undertaking  to  act,  on  the  occasion,  in  his  of-  [^^see  Ch 
Jicial  capacity^'*  then  it  is  a  legal  marriage.     But  if  he  do  not  82,^a.2. 
consent  to  act  in  that  character,  it  is  void,  and  no  settlement 
or  dower,  or  right  to  inherit,  is  derived  from'it ;  and  one  so 
solemnized  by  ftm  is  valid,  if  the  parties  may  lawfully  marry, 
though  no  banns,  or  consent  of  parents. 

Art.  6.  The  age  of  consent :    §  1.  This  is  here,  as  in  Eng-  1  Bl.  Com. 
land,  fourteen  in  males  and  twelve  in  females.  To  this  purpose  ^^T*  g.^ 
there  was  very  early  a  colony  law ;  and  if  a  boy  under  four-  _2  q^^^  p^ 
teen  and  a  girl  under  twelve  years  of  age  marry,  this  mar-  76.— Co.  L.' 
riage  is  only  inchoate  and  imperfect,  and  when   either  of  '^^' 
them  comes  to  such  age  of  consent,  they  may  disagree  and 
declare  the  marriage  void.    "  This  is  founded  on  the  civil 
law."    But  if  at  the  age  of  consent,  they  >  agree  to  con- 
tinue together,  they  need  not  to  be  married  again;  and  i  Rob. 341. 
"  both  must  be  bound  or  neither ;"  and  if  after  age  they  dis-  —2  Com.  D. 
agree  by  parol,  yet  cohabit  as  husband  and  wife,  this  is  an  ''^'  ''^' 
agreement;  and 

§  2.  ^  By  the  common  law,  if  the  parties  themselves  were  of  i  Bl.  Com. 
age  of  consent,  there  wanted  no  other  concurrence  to  make  ^^• 
the  marriage  valid,^'  so  by  the  canon  law. 

§  3.  Coke  says,  by  the  common  law,  persons  may  marry  Co.  L.  33  a. 
at  any  ace,  and  let  the  husband  be  never  so  young ;  yet,  if 
the  wife  De  past  the  age  of  nine  years  at  his  death,  she  shall 
be  endowed.   But  Coke  can  here  mean  only  such  imperfect 
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marriage  as  gives  the  right  of  dower,  if  not  disagreed  to,  for 
in  the  same  page  he  does  not  consider  the  marriage  is  com- 
plete, while  the  woman  is  under  twelve  years  of  age,  or  the 
man  under  fourteen ;  and  if  they  marry  under  the  age  of 
consent,  they  are  man  and  wife  till  disagreement. 

§  4.  As  marriages  are  favoured  and  encouraged  by  law, 
all  bonds  and  contracts  in  restraint  of  them,  are  void,  and  so 
are  marriage-brokerage  bonds. 

§  5.  Restraint  ofmarriagt :  was  astunmit  on  a  wager  made 
Nov.  1 799,  whereby  the  plaintiflf  betted  with  the  dejfendant, 
fifty  guineas  that  he,  the  plaintiff,  should  not  marry  in  six 
years :  held  this  was  prima /octe  in  rettrairU  of  marriage,  and 
so  void  ]  no  circumstance  appearing  to  shew  it  was  prudent 
and  proper. 
Art.  7.  7%ree  kinds  of  evidence  of  a  marriage^  &c. 
§  1.  That  which  proves  it  a  marriage  in  every  peini  ac- 
cording  to  law* 

§  2.  That  which  proves  a  marriage  infact^  that  is,  that  At 
parties  stood  up^  and  were  in  fact  married^  by  some  one  who  tini- 
alljf  married  persons*  This  marriage,  when  examined  by  the 
strict  rules  of  law,  in  every  point,  may  be  found  defective  in 
some,  and  so  not  legal :  3(L  That  evidence  which  only  proves 
2L  presumptive  marriage^  or  only  such  fads  as  that^from  mem,  a 
marriage  may  rec^onably  be  presufned* 

§  3.  As  in  a  pauper  case,  where  the  parents  ceikabited  tkirig 
years  as  husband  and  mfe^  and  after  her  death,  the  husband 
was  offered  as  a  witness  to  prove  there  was  no  actual  mar* 
riage,  and  was  refused ;  and  lord  Mansfield  thought  thirty 
years'*  cohabitation^  enough  to  support  an  order  of  removal. 

§  4.  So  where  no  evidence  can  be  had  of  a  marriage  hav* 
ing  been  solemnized,  collateral  evidence  is  sufficient,  as  the 
declaration  of  the  parties,  constant  cohabitation.  But  pre- 
sumptive evidence  holds  only,  where  no  positive  evidence 
can  be  had. 

§  5.  Therefore,  where  a  man  and  a  woman  cohabited,  as 
man  and  wife,  seven  years,  but  in  a  pauper  cause  he  testified 
they  were  never  married,  his  evidence  was  deemed  good  to 
prove  no  marriage,  against  the  presumption,  which,  but  for  his 
testimony,  might  have  proved  a  marriage,  and  legitimated  the 
child,  the  pauper. 

§  6.  On  a  libel  for  a  divorce  a  mensa  et  ihoro^  the  court 
said  that  ^'  in  a  libel  for  a  divorce  from  bed  and  board  only, 
you  have  no  occasion  to  prove  a  marriage,  unless  it  be  deni- 
ed 5"  and  "  threats  of  violence,  without  any  actual  assault, 
are  not  a  legal  cause  of  divorce ;  the  wife's  remedy  in  such 
case  is  by  exhibiting  articles  of  the  peace  against  her  hus- 
band.^' 
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$  7*  On  a  libel  for  a  divorce  a  vinculo^  evidence  of  a  con*    Cb.  46, 
fcMion  of  the  adultery  by  the  party  charged ;  and  of  his     Art.  7. 
havine  made  satisfaction  to  the  injured  husband,  will  not  sup-  v^^^-v^-^^^ 
port  the  libel.    2  Mass*  R*  154,  Holland  v.  Holland. 

§  8.  This  was  ^  pauper  case,  and  the  question  was,  if  the  10  East,  282, 
wife,  the  pauper,  had  her  husband's  settlement  on  these  facts.  Si?^  ** 
A  soldier  in  the  British  army,  in  St.  Domingo^  in  1796,  beine         ^ 
desirous  of  marryb^  the  widow  of  another  soldier  who  had 
died  there ;  both  wished  to  be  legally  married,  and  they 
went  to  a  chapel  in  the  town  where  they  were,  and  there  the 
ceremony  was  performed  by  a  person  appearing  there  a$  a 
priest,  and  oflSciated  as  such,  the  service  being  in  French ;  but 
was  interpreted  into  English  by  one  who  officiated  as  clerk, 
and  which  the  pauper  understood  at  the  time  to  be  the  mar- 
riage service  of  the  church  of  England.  After,  they  cohabited, 
as  man  and  wife,  eleven  years,  and  till  his  death ;  the  person 
appearing  to  be  the  priest  gave  a  certijBcate  of  the  marriage, 
mi  thai  was  lolt* 

Hie  court  hek)  here  was  sufficient  evidence  of  a  legal 
fnarriage;  that  if,  by  the  law  of  5^  Domingo,  here  was  si35- 
cient  evidence  the  marriage  was  according  to  those  laws, 
though  it  did  not  appear  what  those  laws  were*  or  that  the 
person  who  officiated  was  a  priest  m  orders ;  and  if  a  catho^ 
lie  priest,  it  made  no  difference ;  and  if  the  British  troops  car- 
ried there  the  Emlish  law  with  them,  here  was  sufficient 
evidence  of  a  legal  marriage  by  that  law,  of  a  contrnctpcr 
verba  depresevii,  sanctioned  by  one  that  may  be  understood 
to  have  been  a  priest  in  orders,  as  the  marriage  act  is  not  in 
force  beyond  sea;  and  it  was  said  that  Haydon's  case  was 
decided  in  the  ecclesiastical  court,  where  he  claimed  adminis* 
tration  by  the  common  law,  and  as  the  fact  was  expressly 
found  that  the  person  who  officiated  was  a  layman,  that  court 
held  the  marriage  void,  as  by  the  canon  law  none  but  9l  priest 
in  orders  can  marry. 

§  9.  Where  thwe  were  strong  and  repeated  acknowledg-  2  w.  Bl. 
ments  of  marriage  for  eighteen  years  together,  by  both  par*  8T7,  Hcrvey 
ties,  it  was  finally,  on  several  days'  hearing,  deemed  sufficient  Hervey. 
evidence  to  establish  a  marriage  inter  vivos :  though  no  ac- 
tualproof  could  be  had.  This  was  before  the  marriage  act  of 
96  Geo.  II. ;  but  which  act  is  not  adopted  here ;  so  thai 
whatever  English  law  we  adopted  here,  m  this  respect,  before 
this  act  was  passed,  may  be  considered  as  law  here  now. 

§  10*  This  was  assumpsit  for  the  support  of  a  pauper :  9  Mass.  R. 
there  was  no  direct  evidence  of  the  marriage  of  the  pauper's  414,  New- 
grand-parents.     In  the  first  settlement  in  Boothbay,  they  set-  gl^^JljL*' 
tied  there,  and  lived,  and  acknowledged  each  other  as  hus- 
band and  wife,  and  resided  there  when  the  town  was  incor- 
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porated,  in  good  reputation  a3  man  and  wife  ;  and  the  pauper's 
father  was  one  of  their  family,  and  treated  as  their  son. 
This  was  held  to  be  sufScient  evidence  to  enable  the  jury  to 
presume  the  grand-parents  were  married. 

§  11.  On  an  indictment  for  adultery,  held  the  mar- 
riage of  the  defendant  may  be  proved  by  the  testimony  of 
witnesses  present,  and  that  a  copy  of  the  record  of  such  mar- 
riage is  not  necessary.  '^  The  recording  of  the  marriages  was 
intended  to  perpetuate  the  evidence  of  the  fact,  after  the  wit- 
nesses present  shall  have  died ;"  and  witnesses  are  always 
"  necessary  to  identify  the  parties." 

§  1*2.  4  Johns.  R.  52.  A  marriage  contract  made|>er  t>er- 
ba  de  presenti  is  as  valid  as  if  made  in  the  face  of  the  church ; 
and  an  actucd  marriage  may  be  inferred  in  common  cases, 
from  cohabitation,  acknowledgment  of  the  parties,  &c ;  no 
formal  solemnization  of  marriage  is  necessarjr. 

§  13.  The  effect  of  a  feme^s  deed  on  the  eve  of  marriaee,  to 
defeat  the  marital  rights  of  her  husband ;  P.  W.  674,  Kbg 
v»  Cotton.  As  to  the  extent  of  the  consideration  of  marriage 
to  make  deeds  valid  against  after  purchasers;  3  Lev.  105, 
White  V.  Stringer;  1  Lev.  150,  Jenks  v.  Keymis. 

§  14.  The  evidence  of  marriage,  among  the  Romans^  was 
of  three  sorts ;  1.  confarreatio^  when  the  rites  were  performed 
with  solemn  sacrifices  and  offerings  by  the  pantif ex  mtiximtis^ 
and  iheflanien  dialis  ;  this  was  early  laid  aside :  3.  coemption 
when  the  parties  solemnly  bound  themselves  by  the  ceremo- 
ny of  giving  and  takine  a  piece  of  money :  3.  by  ti^e,  when, 
with  consent  of  her  friends,  the  woman  had  lived  with  the 
man  a  year,  without  beine  absent  three  nights.  The  nuptial 
ceremonies  were  always  oegun  by  taking  the  omens  by  the 
auspices :  there  was  much  superstition  and  a  constant  obser- 
vance of  lucky  and  unlucky  days  and  seasons ;  among  the 
unfortunate  were  the  kalends,  nones,  and  ides  of  every  month ; 
so  all  may ;  aliter,  after  the  ides  or  middle  of  June.  (A  Ro- 
man could  only  marry  a  Roman ;  not  true,  the  Romans  lent 
and  borrowed  their  wives.) 

§  15.  In  the  civil  code  of  Loumana  is  this  singular  article  : 
^^  husband  and  wife  may  constipulate  that  their  matrimonial 
agreement  shall  be  regulated  by  the  laws,  statutes,  customs, 
and  usages  of  any  state  or  territory  in  the  union,  as  they  may 
deem  proper,  provided  they  formally  declare,  by  their  said 
agreement,  that  they  submit  themselves  to  the  law  of  the 
state  or  territory  by  them  mentioned,  and  that  they  renounce, 
in  this  respect,  the  benefit  of  the  laws  of  this  territory  ;^'  but 
not  to  affect  the  laws  of  descent,  and  certain  other  rights  spe- 
cified. 
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AiY.  8.  Mank^a  vM  «ml  d^w^  hH^  4^*  Cti.  46. 

§  K  Second  marriage  void,  &c*     In  April,  1775,  one  Ste*     Arh  8« 
plMBS  and  tlie  j^lamtiff  were  husband  and  wife,  in  Sakm ;  he  s^^\r^^^ 
sailed  in  that  month  on  a  West  India  toya^^e  ;  was  ship*  Matt.  8.  J. 
wrecked,  and  with  his  crew  taken  tqp  and  earned  to  Charles-  ^^J^  ^i^' 
ton,  &  Carolina*    In  Aisgost,  1775,  Nathaniel  Silsbee^  a  Sa^  weu^an  v. 
lem  man,  and  a  neighbour  of  Stephens,  saw  him  and  his  crew  Nutting. 
in  Charleston,  and  wrote  to  Salem  that  he  saw  tfaem  there, 
named  them,  and  Us  letters  arrived  hi  Salem*    Silsbee  went 
to  Nova-Scotia,  and  wrote  froidi  thence  September,  1775,  of 
the  same  persons,  and  his  letters  were  received  in  Salem. 
Ft^,  Stephens^  captain,  and  crew,  sailed  &om  Charleston  for 
nukdelpbia,  in  August,  1 775^  and  were  never  heard  of  after- 
wards ;  but  it  did  not  appear  that  it  was  well  known  in  Sa- 
lem who  of  the  crew  came  with  Piy.    But  Silsbee  wrote 
that  Stephens  was  enlisted  in  the  South  Carolina  army. 
Mrs;  Stephens,  the  plaintii^  went  to  keep  Welman's  house  in 
February,  1776,  and  went  with  him  to  Hampton,  and  was 
mairied  to  him  in  Auftust  or  September,  1778,  and  had  chil- 
dbch  whkh  she  and  ill  other  porsMS  called  Wehnan's.    She 
sued  for  her  dower  m  Stephens's  estate,  held  by  the  defen- 
dant.   He  pleaded  in  b^,  specially,  that  she  in  1775,  eloped 
from  Stephens  and  tiv^d  in  adultery  with  Wehnan.    She  re- 
plied that  she  (Hd  not  ehpi  ond  live  m  iduUety  as  the  defen- 
dant had  pleaded,  and  issue  to  the  country.  V^ict  and  judg- 
ment for  the  defendant ;  and  the  court  held  that  all  her  con« 
aecdons  with  Welman  were  adulterous,  and  her  marriage 
with  him  totally  void ;  and  that  she  clearly  lost  her  dower 
in  Stephens^s  estate  by  these  illegal  connections  with  Wel- 
man* 

§  2«  Prumis  m  cmidiHon  rf  marfiagt.    it  has  been  held,  Moieiey^sR. 
that  if  one  intending;  to  marry  a  lady,  presented  her  with  a  |^JS^T  ^^^ 
jewel,  and  the  marriage  breaking  off,  he  brought  an  action  of 
detinue  for  it,  and  recovered  ;  because  the  property  was  not 
altered,  and  the  present  was  made  on  condition  of  marriaffe 
and  to  a  special  mtent ;  otherwise,  if  he  break  off  the  match.^ 

43.  But  if  a  marriage  be  agreed  between  a  gentleman  and  MoMley^f  R. 
',  related,  and  on  a  long  acquahitance,  and  pending  the  ^^ 
treaty,  he  makes  her  a  present  of  jewels  which  she  wears  in 
his  Itfetime,  and  he  dies  when  the  marriage  is  to  be  had,  and 
leaves  her  a  legacy,  these  (^resents  must  be  considered  as 
absolute  gifts,  and  not  as  given  on  condition  of  marriage,  atld, 
eeneralbjr,  presents  made  by  an  intended  husband  ought  to 
be  consraered  as  absolute  gifts ;  and  it  is  said  if  he  convey 
lands  to  her  coMa  matrifiMMi  pral^eaH^  she  shall  bold  them 
though  she  refuse  to  marry  hun. 
VOL.  II.  39 
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Art.  9.      8,  be. 

v^^»v«^p/      §  1.  This  was  a  libel  for  a  divorce  a  vinculo,  for  the  canse 

3  Mais.  R.    of  adultery,  alleging  the  respondent,  within  the  five  Tears 

i^Shw^  last  past,  had  deserted  the  libellant  and  committed  adultery. 

The  court  held  this  charge  too  loose.     It  is  impossible  for 

him  to  know  how  to  answer. 
3  Masi.  R.        §  3.  In  this  case  the  adultery  was  alle^  to  have  been  com- 
^»H<m-      mitted  in  Jiew  Yorkj  and  there  the  parties  appeared  to  have 
kiiu/     ^  ^^  ^^^^  ^^  abode  at  the  time  ;  afterwaras  the  libellant 

moved  into  Berkshire  county,  in  this  state  ;  libel  dismissed. 

Parsons,  C.  J.  said,  the  meaning  of  the  statute  is  the  county 

'^  where  the  parties  live  at  the  time  of  the  adultery  commit* 

ted.** 
3  Man.  R.        §  3.  In  this  libel  for  a  divorce  for  the  husband^s  adultery, 
169,  Homa-    he  was  named  of  Sheffield,  in  Berkshire  counm    HeU,  the 
tonv^HomB-  m^|  -^  ^^  ^^^^  m^^  Y^  gj^^j  j^  ^^  clerk's  office,  and  notice 

6  Masai  R.  served  personally  on  the  respondent,  fourteoi  days  before 
197.  the  court,  as  it  did  not  appear  he  was  out  of  the  state  ;  and 

s/'^th'  ^^^  notice  must  be  an  attested  copy  left,  Jcc.  before  the 
SmitoT  *'  court,  docs  not  mean  an  adjournment. 
3  Man.  R.  §  ^*  ^^^  ^^  ^^  adultery  be  committed  in  anoAcr  state,  and 
184,  Squira  the  offending  party  has  no  settled  pladb  of  abode,  and  the  li- 
r.  Squire,  bellant  lived  m  the  county  where  the  libel  is  filed,  &x:.  the 
court  will  sustain  it,  she  living  in  the  county  when  the  adul* 
tery  was  committed  and  contmuing  to  live  there  since. 

3  Maas.  R.  §  5.  This  was  a  libel  for  a  divorce  a  vinculo  for  the  hus- 
38l,Choate  band's  adulterv.  Held,  if  the  names  of  the  persons  with 
V.  Choate.     ^hom  the  adultery  is  committed  be  unknown,  it  must  be  so 

averred,  and  if  the  respondent  live  out  of  the  state,  this. fact 
must  be  alleged,  and  then  the  libel  need  not  be  filed  in  the 
clerk's  office. 

4  Maas.  R.  §  ^*  ^^^  ^^  ^  U^^^  ^^^  ^  divorce  a  vinculo  for  adultery, 
496,  Tovrte-  ana  the  fact  alleged  on  a  wrong  dav,  the  court  allowed  an 
lotv.Toarte-  amendment,  stating  the  fact  on  another  day;  but  held,  also, 
^^'  the  respondent  was  entitled  to  a  continuance. 

4  Mass.  R.  §  7«  Held,  the  libel  by  a  feme  covert  must  be  subscribed 

496,  wu-  by  herself  and  not  by  her  attorney  ;  but  proof  admitted  she 

jajdi^.wa.  directed  it,  &c. 

6  Mass.  R.  §  ^«  1^  ^  particqi>8  crtrtimM  be  used  as  a  witness  to  prove 

320,  Brown  adultery  on  the  trial,  &c.,  the  court  will  advise  be  be  prose- 

«•  Brown,  cuted  for  the  offence. 

6  Mass.  R.  §  9«  The  parties  were  married  in  another  state,  and  the 

S63,  Carter  adultery  committed,  and  the  offender  still  lived  there.    The 

V.  Carter.  Q0^xn  refused  to  sustain  the  libel  for  a  divorce  a  vinculo. 


DIVORCE.  307 

§  10.  Libellant's  name  in  his  libel  was  Launders^  and  in  Ch.  46. 
the  notice  published  Saunders.  Held,  this  notice  was  insuf-  Art.  9. 
ficient.     7  Mass.  R.,  94,  Jenne  r.  Jenne.  v^^^/^*^^ 

§  11.  If  the  respondent  be  only  absent  at  sea  and  expect-  7  Maw.  R, 
ed  to  return,  the  court  will  not  proceed  on  news-paper  notice.  Uf^^*^®"' 

§  1 2.  If  the  libel  for  a  divorce  charge  the  adultery  as  com-  g  Masi.  R. 
mitted  out  of  the  state,  the  court  will  receive  evidence  of  the  I3i,  Wash- 
feet  committed  in  the  state,  if  the  respondent  appears.   A  con-  SS™.  ^ 
stable  cannot  serve  a  libel  for  a  divorce  a  vinculo.    1 5  Mass.     **    ""' 
R.,  S89. 

$  13.  DvDorce  puts  an  end  to  dower^  Jlrc.  in  a  former  hus-  10  Man.  R. 
band^i  estate.  ^  Barbet 

The  demandant's  first  husband  was  Eli  Bush,  and  she  had  *•  *^ '  . 
dower  assigned  in  his  estate  August  34,  1804,  and  entered 
and  became  seized  as  tenant  in  dower.  In  March,  1805,  she 
married  Matthew  Barber,  within  this  state,  and  during  this 
marriage  the  defendant  got  judgment  against  him  and  levied 
on  the  rents  and  profits  of  her  said  dower  October  1,  1810, 
to  hold  for  three  years.  February  13,  1813,  she  was  di- 
vorced fifom  Barber  in  the  Supreme  court  in  Vermont^  where 
he  and  she  had  their  home.  Held,  the  defendant's  interest 
under  his  levy  on  her  dower,  was  determined  by  this  divorce 
a  vincuhy  obtained  at  her  suit.  Judgment  for  the  demandant. 
The  levy  was  only  a  charge  on  her  estate,  and  the  legal 
seizin  of  her  freehold  remained  undisturbed,  and  when  that 
charge  ended  she  had  a  right  to  demand  her  freehold  upon 
her  own  seizin  without  an  entry. 

§  14.^  A  divorce  a  mensa  et  thoro^  not  dissolving  the  mar-  Reevei^  D. 
riage,  the  partieii  cannot  marry  again  while  both  are  alive  ;  5l^'  ^^* 
nor  does  it  deprive  the  husband  of  any  marital  rights  as  to  ^^  ^'^ 
his  wife's  jJToperfy.     He  is  entitled  to  the  usufruct  of  her  real  Porter's ' 
estate,  and  if^a  legacy  be  bequeathed  to  her  it  belong  to  S^^-'Z^^' 
him ;  and  she  has  dower  of  his  lands,  but  has  not  mamte-  \^ii^  ]^^r, 
nance  except  she  become  a  pauper :  and  if  she  be  injured  in  641.-^ 
her  person  or  character,  she  may  sue  without  her  husband  3  Buist.264. 
and  recover,  and  her  husband  cannot  release  the  costs,  ^^^^Jl^^^'* 
though  entitled  to  all  the  property  which  comes  to  her,  ex-  ^^j^^,  44J 
cept  what  she  obtains  by  her  personal  industry.    This  par^  164.-- 
tiad  divorce  may  be  for  cruelty,  (and  adulterv  in  Enrfand)  }^"j!^\ 
and  according  to  some,  "  a  well  funded  fear  of  bodily  hurt."  J^^tery ' 
For  her  alimony  she  can  sue  him.     In  Connecticut,  the  Su-  ban  dower, 
perior  Court  has  power  to  divorce  :  1.  For  fraudulent  con-  butnotcour- 
tract  r  2.  Adultery  :   3.  Wilful  absence  for  three  years :  j^St^*^ 
4.  Total  neglect  of  all  conjugal  duties,  and  seven  years'  ab-  210,230. 
sence,  unheard  of.    A  decision  has  limited  the  fraudulent 
contract  to  a  single  case,  that  of  imbeciKhi ;  and  in  the  fourth 
case  a  divorce  is  not  necessary  to  enable  the  party  at  home 
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to  many  again,  as  the  law  presumes  the  party  absent  is  dead. 
The  adultery  is  ^^  where  a  married  person  has  illicit  com- 
merce  with  any  person."  On  the  three  years^  wilful  abs^ice, 
it  has  been  decided  in  Connecticut,  that  if  a.  husband  turns 
his  wife  out  of  doors,  and  -so  abuses  her,  that  she  cannot  live 
with  him  safely,  and  she  departs  from  hun,  it  is  not  wiUuI  ab- 
sence on  her  part,  but  is  so  on  his.  Marriages  in  that  state, 
within  the  LePDiiical  degrees,  are  void  absolutely,  and  the 
issue  illegitimate,  without  any  divorce  had,  except,  how* 
ever,  the  husband  may  marry  the  sister  of  his  deceased 
wife. 

§  15. .  Libel  for  a  divorce  a  vmeulo,  for  adultery,  where  the 
respondent's  second  marriage  was  to  be  proved ;  the  court 
would  not  admit  the  usual  certificate  of  the  officiating  minis* 
ter  as  evidence,  but  required  his  testimony  upon  oath. 

§  16.  A  libel  for  a  divorce  a  vinculo  was  presented  in  one 
county,  praying  for  notice  returnable  in  another,  where  rem- 
larly  to  be  beard  \  this  notice  being  duly  ptoved  the  libel 
was  supported. 

§  17.  A  and  B,  citizens  of  New  Ycnrk,  married  th^e  and 
lived  there  as  husband  and  wife,  above  a  year ;  she  then 
alone  went  into  Vermont^  and  there  was  divorced  on  the 
ground  of  Ul  treatment  and  severe  temper,  and  then  returned 
to  New  York  and  there  continiied  to  live ;  and  there  she  sued 
him  for  aUmmy.  Held,  the  decree  in  Yermont  was  void  ; 
for  her  domicil  was  not  changed  by  her  going  into  FermoiU, 
and  residing  there,  but  her  conduct  was  an  evasion  of  the 
laws  of  New  York,  allowii^g  no  divorce  but  for  adultery.  The 
husband  defended  in  the  Vermont  court.  8  Johns.  H.,  395, 
343 ;  4  Johns.  R.  385,  389  ;  5  Johns.  R.,  101,  104,  339, 
348. 

The  European  and  our  laws,  allowing  of  but  one  wife,  and 
of  no  vohmtary  divcMrces,  are  well  defended,  on  principle,  by 
Hume  in  his  19th  essay. 

If  the  husband,  pending  the  libel  filed  by  his  wife  for  a 
divorce,  becomes  insane,  the  court  will  stay  proceedings  till 
a  probate  guardian  is  appointed. 

A  wife  cuvoreed  for  her  husband's  adultery  is  entitled  to 
dower  in  all  the  lands  whereof  he  was  seized  at  any  time 
during  the  marriage,  as  if  he  were  deceased.  He  had 
alienated  the  land  before  the  divorce,  but  she  had  not  signed 
the  deed. 

If  the  husband  leave  his  wife  at  their  domieU  in  one  state, 
and  move  into  another  (as  Vermont)  for  the  purpose  of  a 
divorce,  and  for  a  cause  not  allowed  in  thdr  proper  state, 
and  there  get  divorced  and  return,  their  marriage  is  not  dis* 
solved. 
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A  law  was  passed  ip  Massachusetts  in  1821,  authoriziAg    Ch.  46« 
the  court  to  make  provisioD  for  the  disposition  and  mainte-    ArU  9. 
nance  of  the  childrai  of  parents  divorced  a  vinculo.  v«^%^^^ 

Divaru :  a  note  was  due  to  the  feme  while  sole,  and  she 
married  A ;  they  sued  the  note,  and  pending  the  action  they 
were  divorced  a  vinoido,  and  the  writ  was  abated. 

§  la.  The  question  often  arises  if  there  has  been  a  divorce 
a  vmcuU,  or  from  bed  and  board,  as  well  as  if  there  had 
been  a  marriage  in  fact,  or  in  strict  law,  and  as  divorces 
have  become  so  very  common  in  the  United  States,  it  may 
be  proper  in  connection  with  marriage  to  notice  some  of  the 
leading  principles  on  which  they  have  been  decreed ;  till  the 
act  passed  in  March,  1786,  the  governor  and  council  were  Froyicial 
the  court  for  decreeing  divorces,  and  were  governed  by  the  ^*>  ^^^• 
laws  then  in  force.  This  act  provided  that  ^  all  controver- 
sies concerning  marriage  and  divorce,  shall  be  heard  and 
determined  by  the  governor  and  council.^ 

§  19.  The  laws  of  the  province  declared  marriages  void  in  Pror.  law, 
certain  cases  as  before  stated,  but  did  not  specify  all  the  A.  D.  1696, 
causes  of  divorce,  but  provided  that,  if  a  woman  was  sepa- 
rated from  her  husbana,  the  superior  court  might  assign  ner ' 
^  a  reasonable  part  of  his  estate,  according  to  their  discretion, 
not  exceeding  one-third  part  <^  it.'' 

§  90.  The  governor  and  council  divorced  for  adultery  un-  A.  D.  1782, 
der  the  provincial  system ;  and  therefore  divorced  A.  Gage  ^[|«  *• 
from  his  wife  for  her  adult^  ^  and  made  her  no  allowance  ^^'  " 
out  of  his  estate. 

§  91.  By  this  act  the  party  who  is  the  guilty  cause  of  a  Mass,  act, 
divorce,  cannot  marry  again.  F«^«  *7, 

The  first  and  second  sections  of  this  act  declare  mar-  J^^^*  ^^ 
riages  within  the  degrees,  and  where  a  prior  one  exists,  void ;  March  16^ 
by  the  third  section  it  is  enacted  ^  that  divorces  from  the  1786. 
bonds  of  matrimony  shall  be  degreed,  in  case  the  parties  be 
within  the  degrees  aforesaid,  or  either  of  them,  had  a  former 
wife  or  husband  alive  at  the  time  of  solemnizing  such  second 
marriage,  or  for  impotency  or  adultery,  in  either  of  the  par- 
ties, and  for  no  other  cause :  and  that  divorce  from  bed  and 
board  may  and  shall  be  granted  for  the  cause  of  extreme 
cruelty  in  either  of  the  parties.''  By  the  fourth  section  there 
can  be  no  divorce  in  cases  of  collusion  to  procure  a  divorce, 
nor  if  both  parties  have  been  guilty  of  adultery ;  by  the 
fifth  section  the  court  may  make  an  equitable  arrangement 
of  the  property,  &c« ;  by  the  sixth  section,  if  divorced  for 
(^fflniitf  or  consangmnii^,  punished  as  for  incest,  if  they  live 
together,  and  if  for  pnor  tnarriags  or  adultery,  as  for  adul- 
tery;  but  a  divorce  for  adultery  does  not  afiect  the  children ; 
by  the  seventh  section,  all  questions  of  divorce  and  alimwy 
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are  to  be  heard  and  tried  by  the  Supreme  Judicial  Court, 
holden  ^^for  the  -county  where  the  parties  live ;"  br  the 
eighth  section  the  complainant  must  file  his  or  her  libel  in 
the  clerk's  office  of  the  court,  stating  the  cause  of  complaint 
specially,  and  cause  the  other  party,  if  in  the  state,  to  be 
served  with  an  attested  copy  of  the  libel,  and  summoned  to 
appear,  &c«,  fourteen  days  at  least  before  the  court,  or  as 
the  court  shall  direct,  and  the  court  has  ^^  all  the  powers  ne- 
cessary to  the  conducting  and  finally  issuing  such  causes, 
according  to  the  true  intendment  of  this  act;''^  this  act  gives 
further  power  as  to  property. 

Cases  of  divorce  since  this  law  was  passed. 

§  22.  The  husband  filed  his  libel  for  a  divorce  a  vinculo ; 
the  wife  came  and  defended,  &c.,  and  admitted  the  marriage, 
but  denied  she  had  committed  the  crime  of  adultery^  and  ad- 
ded that  she  had  left  his  bed  and  board  to  avoid  his  violent 
and  cruel  treatment,  and  denied  she  had  eloped;  he  replied 
she  had  committed  adultery  and  eloped  as  he  had  alleged, 
and  prayed  the  matter  might  be  inquured  into  by  the  court ; 
divorce  was  decreed.  The  evidence  was,  that  one  B.  went  to 
her  house  late,  (her  husband  bemg  at  sea,)  and  stayed  there 
about  half  a  hour — the  next  momii^g  she  was  in  great  dis- 
tress, and  said  she  had  committed  a  great  sin,  and  that  B.  had 
been  there.  When  her  husband  came  home  she  confessed  to 
him  her  ofience  and  once  before  witnesses ;  her  confession 
was  objected  to ;  for  she  accuses  herself,  and  it  may  be  the 
effect  of  collusion  between  them.  The  court  said  this  was 
generally  true ;  but  in  this  case  her  confession  might  be  ad- 
mitted to  be  proved,  as  she  appeared  to  be  distressed  and 
made  her  first  confession  before  her  husband  returned  from 
sea,  and  so,  probably,  it  could  not  be  by  collusion. 

In  another  .case  of  adultery  the  man  committing  it  with 
the  wife,  made  his  deposition  before  a  justice,  but  the  court 
refused  to  have  it  read. 

§  23.  In  this  case  the  wife  libelled  for  a  divorce  from  bed 
and  board  for  the  extreme  cruelty  of  the  husband,  and  for 
alimony ;  a  divorce  from  bed  ana  board  was  decreed ;  and 
the  court  ordered  him  to  pay  her  $30  a  year  in  quarterly 
payments,  and  on'argument,  allowed  costs  to  her.  Afterwards 
she  supported  an  action  against  him  for  arrears,  from  the 
necessity  of  the  case,  though  still  husband  and  wife,  decreed 
on  demurrer  to  the  declaration.  Debt  lies  for  alimony  wha« 
the  divorce  is  a  vinculo.    15  Mass.  R.  186. 

6  24.  In  this  case  the  Supreme  Court  of  Vermont  decreed 
a  divorce,  and  allowed  the  wife  alimony,  and  afterwards  she 
sued  her  late  husband  in  this  state,  and  the  divorce  was  rec(^- 
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nized  by  our  cofurt ;  but  it  does  not  appear  in  this  case  where    Ch.  47. 
the  parties  divorced  lired*  Art^  1. 

§  35.  This  was  a  libel  for  a  divorce  a  vincuh^  describiog  v^pnt^^  • 
the  parties  as  of  Hampshire  county ;  and  the  libel  originally  ft  Mass.  R. 
filed  in  Worcester  county,  and  held  it  must  be  originally  filed  J^  jJ^^J^ 
in  the  county  where  the  parties  live — libel  dismissed ;  and  if  ^^^  ^^* 
the  husband  change  his  residence  it  makes  no  difference.       Richardion 

But  if  the  parties  have  no  permanent  place  of  residence,        *• 
the  libel  for  a  divorce  may  be  filed  in  the  county  where  the  _S^^°' 
fibellant  dwells  after  separation.  Lane  v.   ' 

§  26.  The  act  of  March   7,   1806,  applies  to  divorces  Lane. 
decreed  after  it  passed,  though  the  adultery  was  committed  |^^J^'^^ 
before  it  was  passed.    The  parties  agreed  the  alimony.  west. 

§  27.  In  case  of  a  libel  for  a  divorce  for  the  adultery  of  7  Man.  R. 
the  wife;  on  a  suggestion  she  is  insane,  the  court  will  appoint  474,  Brot- 
her counsel  to  answer  for  her  in  her  name.  Broadsfacet. 
J  28.  If  the  ofScer  leave  a  copy  of  a  libel,  &c.,  at  the  last  7  Maat.  R. ' 
usual  abode  of  the  respondent,  and  it  appears  she  was  ^^  ^^^ 
not  then  or  afterwards  in  the  county  before  the  sitting  of  the  ^^*  **"** 
court,  it  will  not  hear  the  cause  until  personal  notice  given. 


CHAPTER  XLVII. 
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Art.  1.  In  many  cases  actions  are  g;rounded  on  this  rela-  See  Appren* 
tion  of  fna$Ur  and  seroani,  most  of  which  are  assumpsit ;  these  ^cc8,Mmon, 
are  of  two  sorts:    §  1.  where  the  contract,  immediately  ^cT/Wa^s 
made  by  the  servant  is  in  fact  the  contract  of  the  master,  of  seamen, 
and  binds  him  alone :  on  this  principle  quodfacit  per  alium  Hypotiicca* 
facUper  se  ;  or  wtotever  the  master  does  bv  another,  or  by  g^^  ^'y^. 
lus  servant,  be  does  by  himself;  and  thereifore,  to  bind  the  me,.Factort, 
master  by  the  act  of  his  servant,  it  must  appear  the  master  Auctioneers, 
expressly  or  in^liedly  did  asserU  to  this  act  of  his  servant,  by  ^^^^^ 
authorizing  him,  in  ifact,  or  in  law,  to  do  it. 

§  2.  Where,  what  the  servant  earns,  in  fact  belcmgs  to  the  6  Mer.  Am. 
master  :  if  m  these  cases,  the  master  contracts  by  his  ser-  i^»  ■undry 
vant  under  sealj  or  be  entitled  to  his  earnings  in  virtue  of  ^^*^*' 
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Gtt«  47.    some  tiakd  instraineDt,  the  case  wfll  vtry  only  in  the  form 
AfU  %•     of  the  action,  but  will  be  on  the  same  piiiiciple  as  ki  minwy 

$  3.  The  cases^  in  which  the  master  has  a  rif^t  ^  aetistt 
against  his  servant,  for  twHom  or  dncatfui  acts,  or  in  which 
the  master  may  sue  a  third  person  for  feriiumi  acts  to  the  ser* 
vant,  or  for  enttcttig  him  away,  or  haihauirwg  him,  belong  to 
other  chapters ;  so  do  cases,  in  which  the  master  is  liable 
for  the  negUgeni  or  torfioai  acts  of  his  servant ;  and  so  d^ 
the  cases  m  which  the  master  is  liable  for  his  iumifiiH  or 
tofiums  acts  to  his  servant. 

§  4*  Our  mquiries  in  this  chapter  are,  K  to  ascertain  who 
are  servants ;  3«  when  their  contracts  are  a  ground  of  action 
against  the  master,  and  3.  when  the  master,  and  not  the  ser- 
vant, is  entitled  to  his  labour  tx  earnings :  4.  the  master's 
interest  in  his  servant,  &c^  and  5«  masters  and  owners  of 
Aips,  ft;c»,  in  fact,  a  description  oima»ttT8  and  servanUm 

Art.  3.  Amf  one  the  public  employs  to  doiU  iiutnett,  %$  Us 
strtant  to  ihispurfoie ;  any  cue  it  employs  to  bargain  and 
contract  for  it,  is  Hs  servant  to  make  its  contracts  and  to  bind 
it  as  far  as  the  power  is  extended ;  so  anyone  I  employ  and 
expressly  or  impliedly  impower  to  bargain  and  contract 
for  me  so  as  to  bind  me,  is  my  servant ;  and  so  is  any  one 
to  whose  labour  and  earnings  I  am  entitled ;  for  in  all  these 
cases  the  one  employed  is  serving  the  employer,  or  is  in  his 
1  Bl.  Com.     strvice  ;  therefore,  in  these  cases,  one  hired  m  my  familv  or 
428, 430.      other  business  as  my  apprentice,  factor,  bailiff,  master  ot  my 
vessel,  my  steward,  chiia,or  even  my  wife,  is  my  servant ;  so 
6  T.  R.  2f  1.  ajourncyman  by  the  job,  is  a  servant  till  the  ^ob  is  done. 
Though  as  to  the  persons,  there  is  the  same  pnnciple  in  re- 
gard to  contracts  and  to  earning  in  many  cases,  yet  there  is 
a  difference  in  respect  to  mooerate  correction,  which  it  is 
conceived  can  be  extended  but  to  those  who  have  no  legal 
discretion ;  and  therefore,  not  to  a  wife,  ^  factor,  a  bailiff,  or 
to  the  master  of  a  ship,  &c 
d  Bac.  Abr.       §  2.  All  servants  in  Massachusetts  are  bv  c&ntratf^  and  the 
^^•T"?*?"*  master  may  be  entitled  to  the  services  of  bis  servant  accor* 
bm  of  nghti,  jj^g  ^^  jj^  whether  for  life  or  years ;  and  though  there  can  be 
no  slave  here,  and  our  constitution  considers  all  men  as  bom 
free  and  equal ;  yet  here,  as  in  England^  the  master  may  ac« 
quire  by  contract,  the  perpetual  service  of  one,  "  fcr  thb  is 
1  m.  Com.     no  more  than  the  same  state  of  subjection  for  life^  which 
424, 425.      every  apprentice  submits  to  for  a  space  of  seven  years,  or 
Salk.  666.—  sometimes  for  a  longer  term ;"    hence  the  law  of  Massacbu^* 
Con.  u.  8.     setts,  as  the  law  of  England,  does  recog^nize  the  master's  right 
Acti^ofCs^  according  to  the  laws  where  it  is  acquired,  and  aids  a  South* 
'  em  planter  to  reclaim  his  run-away  n^ro  slave. 
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§  3*  By  our  laws  persons  may  be  servants  by  the  con*    Ch.  47. 
tracts  of  themselves,  or  of  their  parents,  or  of  their  guar-    Art.  3. 
dians,  or  of  the  overseers  of  the  poor,  made  according  to  law,  v.^^»>v"^ 
or  of  the  party  injured  by  larceny,  &c»,  by  the  judgment  of  March  i^ 
court,  or  of  the  sheriff  of  certain  convicts  for  costs ;  and  so  a^  J^'^ITJ!!^* 
master  may  be  entitled  to  the  services  of  hb  minor  appren-  j^j  9  ^'14^ 
tice  by  Pffrol  agreement  made  by  his  father.  1798.— 

§  4.  Five  kinds  of  servants  in  the  Province  ;  four  now ;  a  ser^  v^^*'^^ 

vant  is  one  over  whom  an  authority  may  be  rightfully  exer-  1794 .' 

cised  by  another;  this  is  the  limited  sense  of  tne  word.    In*  March  15, 
many  books  wives,  factors,  auctioneers,  brokers,  attomies,  '^'^^ — ^ 
&C.,  are  brought  within  the  general  descriptions  of  servants,  1799/^* 
or  of  persons  employed  by  others.   But  these  are  best  consi- 
dered under  their  proper  names.    But  our  proper  servants- 
are  or  have  been  1.  slaves^  3.  apprentices^  3.  menial  servants, 
4.  hired  labourersy  5.  criminals  and  debtors  sold  into  service. 

§  5.  Slaves,  as  we  now  utualki  call  them  ;  see  Slave  trade, 
criminaliter,  ch.  211,  art.  6,  and  Poor,ch.  53,  where  the  laws, 
generally,  respecting  slaves,  are  cited,  or,  as  our  ancestors 
usually  called  them,  servants,  as  will  appear  on  reading  those 
laws*  Modern  slavery  is  certainly  unknown  to  the  laws  of 
England,  but  it  is  equally  certain  that  the  modern  slave,  at 
least  in  New  England,  has  not  been  in  so  bad  and  servile  a 
condition  as  the  ancient  English  villain  was ;  the  negro  or 
mulatto  slave,  in  New  England,  always  had  msiny  rights 
which  raised  him  far  above  the  absolute  slave :  1.  The  mas- 
ter has  no  control  over  (he  religion  of  such  slave,  any  more 
than  over  the  religion  of  any  other,  member  of  his  family : 
3.  None  over  his  life ;  if  be  lulled  him,  he  was  punishable  as  Reeret^  D. 
for  killing  a  freeman :  3.  The  master  was  liable  to  his  slave's  ^  ^^»  ^^• 
action,  for  beating,  wounding,  or  immoderately  chastising 
him,  as  much  as  for  immoderately  correcting  an  apprentice, 
or  a  child :  4.  This  slave  was  capable  of  holding  property, 
as  a  devisee  or  legatee,  and  as  recovered  for  wounds,  &c. ; 
so  much  so,  if  the  master  took  away  such  property,  his  slave 
could  sue  him  by  prockeiname:  5.  If  one  took  him  from 
his  master  without  his  consent,  he  could  not  have  trover, 
but  only  sue,  as  for  taking  away  his  other  servant.  On  the 
whole,  the  slave  had  the  right  of  property  and  of  life,  as  ap- 
prentices had,  and  the  only  difference  was,  ^^  an  apprentice  is 
a  servant  for  time,  and  the  slave  is  a  servant  for  life.''  In 
Connecticut  the  slave  was,  by  statute,  specially  forbidden  to 
contract ;  no  such  statute  is  recollected  in  Massachusetts : 
6.  ^Hf  a  slave  married  a/ree  woman,  with  the  consent  of  his 
master,  he  was  emancipated,  for  his  master  had  suffered  him 
to  contract  a  relation  inconsistent  with  a  state  of  slavery ;" 
hereby  the  master  abandoned  his.  right  to  him  as  a  slave, 

VOL.  II.  40 
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Csu  47*    as  a  minor  child  is  emancipated  from  his  father  when  he  is 
Art.  2.      Hiarried ;   Ld.  Raym.  356 :    7.  a  slave  however  could  be 

^_i^,j-%^r  sold,  and  in  some  states  be  taken  in  execution  lor  his  mas^ 
ter's  debts ;  but  no  evidence  is  found  of  such  taking  in  exe- 
cution m  Massachusetts :  8.  on  the  principles  of  the  English 
common  law,  men  may  be  made  slaves  for  Ufe  for  crimes^  and 
so  clearly,  by  our  present  law.    Property  in  a  negro  ac« 

1  Dal.  160.    quired  without  deed* 

§  6.  Apprentices^  see  Apprentices,  ch*  13,  Assumpsit,  and 
ch.  1 03,  Indentures,  &c.  As  to  hired  labourers,  the  contcacte 
govern  their  cases  generally. 

§  7«  Menial  servants,  are  such  as  dwell  in  fiimilies,  and  are 
employed  in  domestic  -concerns,  the  garden  or  fSmn,  on  a 
contract  to  live  with  a  master  a  certain  time ;  these  may  be 
retained  by  parol ;  see  poet :  and  if  they  leave  their  service 
contrary  to  contract,  they  are  liable  to  an  action.  Sometimes 
the^  are  on  wages,  but  often  have  their  maintenance  for 
thev  services  as  children  and  youth  brought  up  m  a  family. 

Master^ff       These  three  descriptions  of  servants,  slates^  aj^entiets,  and 

JJJJ^I*  menial  servants^  may  be  corrected  by  the  master,  with  mod^ 
rate  or  reasonable  correction,  for  cusobedience  to  his  lawful: 
commands,  for  negligence  in  his  business,  for  impnqper 
language,  or  for  insolent  behaviour.  But  in  order  to  be  sub* 
ject  to  this  correction,  they  must  be  apprentices  and  servants 
m  the  family,  and  not  hired  me^  or  women  of  full  age,  ex- 
cept slaves.  The  general  principle  on  which  this  correc- 
tion can  be  exercised  is  this :  the  mkster  stands  m  loco  pO' 
rentis,  but  not  always  so ;  not  so  as  to  the  slave^^  of  age,  or 
£Bictor,  or  often  the  scholar.  Often  the  reason  is,  the  imme- 
diate enforcement  of  the  master^s  orders,  fitmi  the  nature  and 
the  necessity  of  the  case ;  without  this  power,  in  many  cases 
the  master,  though  not  strictly  in  loco  parentis,  would  not  be  able 
to  keep  order  in  his  family,  his  scnool,  his  ship,  hiB  shop, 
JLC. ;  the  absolute  necessity  there  usuallv  is,  in  these  plac^ 
of  constant  and  immediate  order,  has  inauced  the  law  to  give 
masters  this  correcting  authority.  It  is  very  clear  this  is  a 
trust  the  law  confides  to  the  master  himself,  and  it  cannot  be 
delegated,  except  the  law  may  give  it  to  the  wife,  or  to  the 
mistress  of  the  house,  in  her  particular  department,  as  ii| 
brbring  up  young  children  and  young  menial  servants^ 
usually  employed  immediately  unaer  her  direction.  Mas* 
ters'  power  to  correct  seamen,  see  ch.  1 1%  Trespass,  Morse 
9.  Jewett ;  Sampson  v.  Smith  &  al.,  3  Day^s  Ca.  294. 

What  is  moderate  and  reasonable  correction  f  As  to  this  there 
can  be  no  precise  rule  laid  down,  so  very  much  must  depend 
on  the  circumstances  of  each  case.  A  writer  of  our  own  has 
said,  the  beating  or  wounding  must  be  such  as  proves  the 
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master  acted  mtth  knimo^  in  order  to  subject  him  to  damages ;    Cr.  47. 
and  that  he  is  d(^,  when  the  jary  is  satisfied  the  correction    Art.  3« 
was  given  toiif^  a  riglU  temper  of  heart :    That  he  ma^  chas-  v^p^v^^i^ 
tile  or  corr^t  with  great  moderation,  without  passion,  and 
with  a  pro|>er  instrument,  and  ^et  b;^  some  unforeseen  acci- 
dent, ev^  death  may  ensue ;  m  which  case  it  would  be  nei- 
ther myiider  or  manslaughter.    On  the  other  hand,  his  man^ 
oer  oj  correcting,  his  passion  and  malice,  mav  be  such  as  to 
make  him  guilty  of  wilful  murder,  when  death  ensues. 

^^rcSbtg  to  take  away  a  servant  is  also  punishable  by  in* 
Armation,  but  not  for  tntidng  him  away*    If  a  slave  or  a 
servant,  in  the  place  of  a  child,  be  beaten  or  injured  by  a 
third  person,  and  sickness,  fee*  follows,  the  master  recovers 
for  the  whole  loss,  as  he  must  pay  the  expense,  and  lose  such 
aervatit's.time ;   but  not  where  nis  hired  servant  has  been  iBl.Com. 
beaten,  for  then  he  bears  the  loss,  and  is  not  entitled  to  ^^ — ^ro. 
wases  during  the  time  he  is  disabled  by  the  battery,  and  he  HSJ^'^bwy 
finely  pays  the  expense,  and  such  expense  will  be  part  of  «.  ireia^* 
the  damages  he  wul  recov^;  and  to  support  an  action,  the  —to  Co. 
master  must,  in  all  cases,  hif  per  quod^  and  prove  the  loss  of  JS'ZTs?^* 
amu  services,  otherwise,  he  has  no  loss.    And  here  the  mas-  n^^        ^* 
ter's  action  is  not  lost,  (as  it  is  in  England)  if  the  servant  be 
so  b^iteh  he  dies,  because  here  the  offender's  property  is  not 
forfeited,  though  he  be  capitally  convicted  in  such  case. 

When  the  servant  is  enticed  away  to  the  master's  damage,  Bird  «.  Ran- 
be  has  his  action  also  against  him  as  well  as  a^inst  the  en*  <^i* 
ticer,  but  he  cannot  recover  against  both  for  the  same  loss. 

A  master  may  assist  his  servant  to  carrry  on  a  law-suit,  i  m.  Com. 
and  a  servant  may  do  in  defence  of  his  master,  assaulted,  ^9- 
whatever  the  master  may  do  in  defence  of  himself.  But  it  is 
not  settled  whether  the  master  can  do  thus  in  defence  of  his 
servant ;  but  it  is  clearly  reasonable  this  right  be  reciprocal ; 
the  master  often  has  an  interest  in  the  immediate  security 
and  protection  of  his  servant,  the  loss  of  which,  by  another's 
disabling  the  servant,  no  action  can  rec<mipense  for.    He  has  Lofft,  S15. 
a  valuable  interest  in  the  servant's  labours,  and  why  may  he 
not  defend  this  interest  to  prevent  the  loss  of  it,  as  he  may 
defend  his  goods  to  prevent  his  loss  of  interest  in  them  ?  And  i  Bl.Con. 
Blackstone  holds,  the  master  may  do  this,  and  cites  Rol.  ^^^* 
Abr.  546;  Salk.  407,  contra,  &c. 

§  8.  Master,  how  far  liable  for  the  tort  of  his  servant.  6  D.  ft  E. 
This  subject  will  be  considered  in  chapters  58  and  59,  de-  JJS.— 2H. 
ciding  where  case^  and  where  trespass  lies;  also  chapters  172  |  3^441 
and  173,  relating  to  the  actions  of  trespass.    Here  it  may  be  — E»p.*588.' 
observed,  that  all  airree  that  the  master  is  liable  in  case  for  — «  W.  Bi. 

^  838.— Cro. 

El.  349.-2  D.  &  E.  154.— Cowp.  406.— 1  Bl.  Com.  430.— 1  Wilt.  S28.— Esp.  603 

Bof.&P.404.    . 
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Ch.  47«    the  fugligeni  acts  of  his  servant,  done  in  the  courte  of  the 
Art*  3*      ttr^s  hisiness ;  and  for  any  act  of  his  servant  so  done  by  the 
\_^-^-%_(  master^s  command^  expressed  or  implied.    And  so  where  a 
third  person  is  injured  for  want  ofslkll  in  the  servant;  and  he 
is  liable  too  ;  but  only  the  master  when  the  servant  duljjr  twr 
powered,  contracts  for  him*    The  command  of  a  superior  to 
an  inferior  to  commit  a  tort,  excuses  the  latter  in  no  case  but 
that  of  a  wife.    Such  inferior,  as  servant,  is  bound  to  perform 
only  the  lawjul  commands  of  his  superior ;  and  the  inferior 
person  must  know  too  when  he  does  an  iniury,  and  if  he  has 
to  pay  for  it,  he  has  no  remedy  against  his  master,  except 
he  deceives  him.     As  if  A,  with  a  forged  order  to  take  B's 
horse,  employ  C  to  do  it,  giving  him  to  undentand  it  is  a 
good  one,  and  C  thinking  so,  takes  the  horse  away,  he  is 
.  Uable  to  B  to  pay  to  him  his  damages,  but  may  recover  them 
of  A,  but  not  if  told  the  order  was  forged.    Till  lately  it  was 
held,  the  master  is  liable  for  his  servant^s  wilful  tort  done  in 
his  business ;   as  if  1  send  my  servant  to  drive  A's  cattle  off 
my  land,  and  the  servant  tortiously  beat  them,  1  am  liable : 
so  if  I  put  him  to  drive  my  team,  and  he  wilfidly  drives  over 
A,  ana  hurt  him,  I  am  liable,  for  this  is  done  in  doin^  my 
business :  but  1  am  not  liable  if  he  leave  my  team  and  turn 
aside  and  beat  A,  for  this  is  not  done  in  doing  my  business ; 
so  far  the  authorities  formerly :  so  according  to  them  1  am 
liable  if  my  servant  wilfully  prick  a  horse  he  shoes. 
1  East,  106,       But  in  a  late  case  held  otnerwise,  and  that  the  master  is 
llO,McMi-  not  liable  for  the  wilful  tort  of  his  servant,  for  it  was  said,  to 
wuv.  Cnck-  jj^jj  jjjjjj  liable,  would  put  it  in  the  power  of  a  servant,  by  his 
wilful  tort  to  ruin  his  master,  and  that  the  servant,  in  com* 
mitting  a  wilful  trespass,  as  in  wilftUly  driving  over  A,  as 
Salk.  441.-—  above,  abandons  his  masier^s  service.    This  was  trespass  al* 
iLd.Ra7iii.  leging  the  defendant,  with ybrc«  and  arms^  drove  his  chariot 
against  the  plaintiff^s  chaise,  &c. ;  proof,  the  defendant's  ser- 
vant did  it  wilfully :   defendant  not  present,  nor  any  way  as- 
senting, &c.    The  court  thought  the  great  point  decided  in 
this  action,  never  before  fairly  brought  up  for  to  be  clearly 
decided.    See  this  case,  Mc  JVlanus,  &x.,  ch.  58,  a.  3. 

According  to  many  cases,  the  master  is  not  liable  for  the 
act  of  tort  of  the  substitute  of  his  servant,  except  where  the 
servant,  by  his  commission,  or  in  the  nature  of  the  business, 
has  power  to  appoint  such  substitute ;  then  he  is  the  master's 
servant, 
lustra.  06S,  The  master  is  liable  for  the  fraud  of  his  apprentice. 
167.  §  9.  As  villeinage  never  existed  in  America ;   no  part  of 

the  English  law  relating  to  it  was  ever  adopted  here. 
S  Dal.  M4,      ^  The  owner  of  a  slave  in  Pennsylvania  has  a  right  to  carry 
him  out  of  the  commonwealth,  and  it  is  the  magistrate'^  duty 
to  aid  him  for  the  purpose. 
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•    §  10*  CriminaU  and  dAtors  m  slavery*  Cb.  47. 

In  Connecticut  there  are  ^  debtors  assigned  in  service  to    ArU  3* 
pay  debts.'^    Reeves'  D.  R.  339.  v^^%^*^^ 

Br  a  colony  law  in  Massachusetts,  passed  1683,  a  debtor,  c.  &  P. 
by  ids  assent,  was  assigned  in  service  to  pay  his  debt,  or  l^wt,  143. 
was  "  taken,  or  delivered  over  bv  execution,"  ^  in  way  of  ser- 
vice for  satisfaction  of  any  debt  or  debts  owin^  by  him,'' 
with  the  approbation  of  the  county  court,  and  this  to  set  the 
time  of  service. 

Now  in  Massachusetts  criminals  are  sold  in  service  for 
costs ;  see  Costs,  ch.  196,  and  Mass.  act,  June  8,  1799. 

$  1 1.  A  had  a  slave  in  Virginia^  and  contracted  with  B  in  Loift,  1, 
England  for  the  sale  of  him.     B  has  his  remedy  in  England  |?™*"J*  ** 
for  the  breach  of  contract ;  but  the  slave's  person  is  under  the      ^'^  ' 
protection  of  the  law  of  England,  and  cannot  be  recovered. 

§  12.  A  minor  white  child,  bom  in  Pennsylvania,  cannot  21>d.  197. 
be  bound  to  service  as  a  servant. 

Art.  3.  Contracts  of  servants  that  bind  the  master. 

§  1.  This  is  the  case  whenever  his  assent  to  them  is  given.  Doctor  and 
expressly  or  by  implication,  and  then  only ;  no  man  can  be  ^^^^'f^ji 
bound  by  a  contract  except  he  in  fact,  or  in  law,  consents  to  it ;  |^^^  f^ 
to  be  held  by  it,  he  must  in  some  form  authorize  it,  or  make 
it ;  therefore,  whenever  my  servant  makes  a  contract  with  one, 
and  he  calls  on  me  to  perform  it,  the  question  will  be  if  I  as- 
sented to  it,  or  any  way  authorized  it  to  be  made  by  him. 

§  3.  On  this  head  these  principles  seem  to  be  established. 
If  the  servant  borrows  money,  or  makes  a  contract  in 
the  master's  name,  he  shall  not  be  charged,  unless  it  were 
done  by  his  command,  or  it  come  to  his  use  by  his  assent. 

§  3.  If  the  master  send  his  servant  to  market  and  he  there 
buys  things,  the  master  is  chargeable,  but  not  if  the  servant 
buy  them  in  his  own  name,  not  speaking  of  his  master,  unless 
the  things  come  to  his  use. 

§  4.  If  I  send  my  servant  to  market  with  a  defective  thing 
to  be  sold  to  a  certain  tnan,  and  he  sells  it  to  him,  an  action 
lies  against  me ;  but  if  to  sell  generally  to  any  person,  no  ac- 
tion lies  against  me. 

§  5.  So  if  I  make  one  my  general  receiver  and  he  receives 
my  debts,  the  debtor  is  discharged,  though  the  receiver 
do  not  pay  me  the  money,  tor  be  received  it  by  my  au- 
thority ;  but  otherwise  if  he  received  a  horse  for  the  debt, 
for  I  gave  him  no  power  to  receive  a  horse  ;  and  to  bind 
me,  it  is  essential  my  servant  act  according  to  my  express  or  2  Ld.  Rajm. 
implied  directions.  ^^' 

§  6.  In  this  case  Ward  sent  his  servant  to  receive  a  note  2  Saik.  442, 
of  JtoO  of  B,  who  went  with  him  to  the  defendant's  shop,  J^"^  ^ 
who  endorsed  on  it  £dO  from  a  note  B  had  upon  him,  and  3  fi^ac' Abr. 
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gave  Ward^s  servant  a  nole  of  £aO  upon  one  Wallk,  a  g6M- 
•mitli,  to  whom  the  note  was  carried  the  next  day  by  Ward's 
servant.  Wallis  refused  to  pay,  and  that  day  broke ;  on  this, 
the  note  was  sent  back  to  Evans,  the  defendant,  who  refused 
parment,  whereupon  this  action  was  brought.  The  court 
oekl :  1.  That  this  was  money  received  by  the  defendant : 
!S.  That  the  act  of  the  servant  shall  not  bind  the  master  un* 
less  he  act  by  lus  authority,  and  therefore,  if  the  master  sent 
his  servant  to  receive  fmmey,  and  he  receives  a  billj  and  the 
master,  as  soon  as  he  is  told  of  it,  disagrees,  he  is  not  bouid 
by  the  payment ;  but  acquiescence  or  any  small  mister  will 
be  proof  of  the  master's  consent,  and  that  will  make  the  act 
of  tne  servant  the  act  of  the  master :  3.  That  this  was  no 
payment, 
oab.  Ca«t,  §  7,  Every  man  is  liable  in  an  action  on  the  contract  of 
'  his  servant  or  bailiff,  where  he  gives  him  authority  to  buy  or 

sell  for  him ;  for,  by  the  very  appointment,  the  servant 
stands  in  the  master's  place,  and  as  he  transacts  for  him,  the 
credit  must  be  supposed  to  be  given  to  him  in  the  contract, 
and  not  to  the  servant ;  and  hence  he  is  bound  to  perform^ 
accordit^  to  the  rule,  ^piodptr  aliumfadLffaeitperae, 
9R^'  « F**  ^  ®*  '^®  master  directs  the  servant's  emfHoyment,  and 
3477  whatever  he  is  permitted  to  do  in  the  louoi  course  of  hit  hu8u 

nas^  is  equal  to  a  general  command ;  has  the  master's  assent 
and  is  his  act. 
^^^'  ^^^       ^  ^*  '^  ^  sometimes,  or  usually,  send  my  servant  on  trust 
C^T'^^'    ^^  ^  tradesman,  I  am  answerable  for  what  he  takes  up ;  and 
*^  a  wife,  a  friend,  or  a  relation,  that  used  to  transact  business 
for  a  man,  are,  quoad  hoc^  his  servants,"  and  he  is  answera^i 
ble  for  their  conduct ;  for  the  law  implies  that  they  act  un» 
der  a  general  command. 
3  Bac.  Abr.       §  10.  If  the  master  send  his  servant  with  ready  money  to 
^^*  buy  meat  or  other  goods,  and  he  buy  on  credit,  t)ie  master  is 

not  chargeable  ;  so  he  is  not  if  he  forbid  the  tradesman  to 
trust  his  servant,  for  this  excludes  any  implied  promise. 
Stra.  506.  §  ii«  The  defendant  dealt  considerably  in  iron,  and  was 

Treadweii     J^'^^w"  *^  ^^^  plaintiff  as  such  a  dealer,  though  they  had  never 
3  Selw.  961   dealt  together  before  ;  the  defendant  sent  a  waterman  to  the 
cited  2  Pha.  plaintiff  for  iron  on  trust  and  paid  for  it  afterwards ;  he  sent  the 
Evid.  84.       ganjg  waterman  the  second  time,  with  ready  money,  who  re- 
ceived the  goods  but  did  not  pay  for  them.    The  court  held 
the  defendant  was  liable ;  for  sending  the  waterman  on  trust 
the  first  time,  and  paying  for  the  goods,  was  giving  him 
credit. 
3  Selw.  961,      §  12.  The  plamtiff  brought  assumpsit  for  beer  sold  to  the 
Gratiand  ».    defendant,  and  it  appeared  he  had  dealt  with  the  plaintiff  on 
Freeman.      credit  and  paid  him  several  ^ms  for  beer.    The  defendant 
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tlwA  Mlified  tkt  phintiff 's  servant  wko  brovgbt  the  beer    Cii.  47i 
that  he  would  pay  for  the  beer  as  it  came  in ;  the  defendant    A-U  3» 
mid  the  servant.    Held  not  sufikient,  and  the  defendant  lia-  i^jri^^.r 
ble ;  for  he  should  have  notified  the  master  of  the  change  in 
the  mode  of  dealing  suggested  bj  the  defendant  himself;  and 
generally  the  master  is  not  bound  where  his  servant  does  not  Battj  v. 
pursue  bis  authority.    2  Johns.  R.  48,  50.  CamreU. 

§  13.  But  where  an  express  authority  is  not  given  by  the  3  S«iw.  mt^ 
Blaster,  and  from  the  nature  of  the  case  an  autlMvity  cannot  g"°*'»^ 
be  implied,  the  master  is  not  liable ;  as  where  his  chaise  had  ^'^"^^^^ 
been  broken  by  his  servant's  n^Ugence,  and  he  desired  a 
coach-oiaker,  who  hud  neoer  been  empunfed  by  the  matter^  to  re* 
pair  it  which  was  done.    Held,  the  master  was  not  liable ; 
and  that  the  coach*maker  had  no  lien  on  the  chaise ;  for  un« 
less  the  master  had  been  in  the  habit  of  employing  the  trades* 
man  in  his  trade,  it  should  not  be  in  the  servant's  power  to 
hind  him  to  contracts  of  which  he  had  no  knowledge,  and  to 
which  he  never  assented.    The  tradesman  should  have  in- 
quired if  the  master  authorized  the  repairs. 

§  14.  So  if  the  master  is  in  the  habit  of  paying  ready  mo-  Pearce  «. 
ney  for  articles  furnished  his  family  in  certain  quantities,  and  ^9f^ 
the  tradesman  deliver  other  goocb  of  the  same  kind  to  the     ^^*  ^^ 
servants  on  credit,  and  does  not  infiorm  the  mastar  of  it,  and 
the  latter  goods  do  not  come  to  his  use,  he  is  not  liable. 

§  15*  So  where  the  master  contracted  with  a  tradesman  to  3  SeWr.  913, 
supply  him  articles  yS>r  ready  tnoney^  and  the  master  gave  his  ^uUiittgv. 
servant  money  to  pay  for  them  which  was  done  accordingly.  ""^' 
After  some  time  tne  master  turned  away  this  servant  and 
took  another,  to  whom  he  gave  money  as  before  ;  the  second 
servant  did  not  pay  the  traaesman,  and  afterwarch  ran  away. 
Held,  the  master  was  not  liable. 

§  16.  This  was  aammpnt  by  a  physician  against  the  mas-  3  Hot.  k  P. 
ter,  for  medical  attendance  on  his  servant,  who  had  an  arm  ^^LdM*""**^ 
broken  while  driving  the  defendant's  team,  Atred  at  £8  10^.  sereral^' 
a  year  and  victuals.    As  the  accident  hapoened  near  the  cases  cited, 
hbuse  of  the  servant's  mother,  he  was  carriea  in  there.   The 
plaintiff  was  usually  employed  as  the  defendant's  surgeon, 
and  accidentally  passing  by  was  called  in  and  desired  to  at- 
tend her  son  ;  nothing  was  said  about  the  defendant's  paying. 
Held,  the  master  was  not  liable ;  that  there  was  no  implira 
promise  to  pay  on  his  part ;  but  the  court  thought  the  parish 
m  which  the  accident  happened  was  liable*    Iii  this  case 
was  cited  from  Dalton's  Justice,  ch.  58,  p.  141,  edit.  1742, 
this  clause :  ^  If  a  servant,  retained  for  a  year,  happen 
within  the  time  of  his  service  to  fall  sick,  or  to  be  hurt 
or  lamed,  or  otherwise  to  become  wm  poiens  in  corporty  by 
the  act  of  God,  or  in  domg  his  master's  business ;  yet  tlie 
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master  must  not,  therefore,  put  such  servant  away,  nor  abate 
any  part  of  bis  wages  for  such  time/' 

Art.  4.  The  master  has  an  interest  in  the  -hAour  and  earn* 
ings  of  his  servant. 

§  U  According  to  the  rule  qwicquid  acquiritur  servo^  acqui' 
ritur  domino*  But  the  master  of  a  hired  servant  cannot  main- 
tain trover  for  any  property  acquired  by  him ;  nor  can  he 
have  any  other  remedy  against  a  person  who  employs  him, 
but  an  action  on  the  case  per  quod  servitum  amisit :  or  an  ac* 
tion  for  enticing  him  away  ;  or  trespass  vi  et  armis  per  quod, 
if  actualh/  taken  awav;  and  case  for  wrongfully  detaining 
him,  per' quod.    Ld.  Raym.,  1116 ;  Salk.  38  ;  3  Salk.  391. 

§  3.  But  it  is  otherwise  of  an  apprentice ;  and  therefore, 
where  a  waterman's  widow  took  an  apprentice,  who  went  to 
sea  and  earned  two  tickets,  which  came  to  the  defendant's 
hands.  She  recovered  them,  on  the  ground  that  what  the 
apprentice  ^ined,  he  gained  for  her  ;  and  whether  legally 
apprenticecTor  not  is  not  miaterial ;  for  it  is  enough  if  he  be 
so  de  facto*  On  the  same  general  principle,  had  the  defen- 
dant received  the  boy's  wa^es,or  sold  the  tickets  for  money, 
the  mistress  could  have  maintained  assumpsit  for  the  same. 

§  3.  So  whatever  minor  children,  living  with  their  father 
and  maintained  by  him,  earn,  is  earned  for  him,  and  so  as  to 
the  mother,  where  the  father  is  dead ;  but  it  has  been  de^ 
cided  by  our  S.  J.  Court,  that  a  father  is  not  entitled  to  the 
earnings  of  his  minor  sonnn^law,  or  the  son  of  his  wife  by  a' 
former  husband. 

§  4.  So  the  master  has  the  advantage  of  the  contracts  made 
by  his  servant  wherever  he  acts  as  such ;  as  if  he  settles  his 
master's  accounts  with  A,  and  A  promises  the  servant  to  pay- 
the  balance,  the  master  may  sue  for  it  on  this  promise  to  the 
servant. 

§  5.  In  this  case  the  court  held  an  apprentice  cannot  be 
assigned  by  the  master,  he  having  a  mere  personal  trust. 

Art.  5.  Master  and  owners  of  ships. 

§  1.  This  was  assumpsit.  The  defendants  owned  the  pri- 
vateer Pickering,  of  which  the  plaintiff  was  master  ;  he 
stated  in  his  declaration  that  at  their  request  he  laid  out  and 
expended  £3,000  of  his  own  money  in  purchasing  33-48ths  of 
the  ship  Ulysses  for  them,  in  consideration  wnereof  they 
promised  to  pay  him  that  sum  on  demand.  Plea,  never  pro- 
mised. While  the  plaintiff  was  on  a  cruise  in  the  West  In- 
dies, he  retook  the  Ulysses,  originally  owned  by  S.  Higgin- 
son  &  al.  of  Boston,  auer  she  had  been  twenty-four  hours  in 
the  enemy's  hands ;  so  that  by  American  law,  half  of  her 
belonged  to  the  r^aptors  and  half  to  the  Boston  owners ; 
but  by  French  law  she  belonged  wholly  to  the  recaptors  ; 
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the  plaintiflr  carried  her  into  Martinico,  where  she  was  con-    Ch.  47* 
demned  to  the  Pickering  and  sold  at  auction,  and  the  plain*     Art*  5. 
tiff  bought  her  for  his  owners  as   he  said.    The  Boston  k^^^^'^^j 
owners  recovered  of  the  plaintiff  their  half  of  the  proceeds ; 
he  not  being  their  servant  had  no  right  to  dispose  of  them. 
The  court  held :  1.  that  the  defendants  were  jointly  bound, 
if  at  all :  2.  That  the  plaintiff  had  an  implied  power  from 
the  defendant  to  do  what  appeared  to  him  to  be  for  their  in- 
terest :  3.  He  was  allowed  to  prove  he  acted  judiciously  in 
buying  her  for  them,  and  that  several  of  the  owners  nad 

S'vcn  their  subsequent  assent  to  his  purchase.    Verdict  for 
e  plaintiff  for  £2,500,  and  judgment. 

§  2.  As  shipowners  are  tenants  in  common  and  the  posses-  Addison  ». 
sion  of  one  is  that  of  all,  one  cannot  convert  the  part  of  ^  ^'^^  ^^^ 
another — hence  one  cannot  have  trover  against  another,  but  Fox  «.  Hani 
may  account  or  assumpsit ;  but  one  may  have  trover  against  ^^t 
a  stranger,  if  \ii%  joint  interest  be  not  pleaded  in  abatement ;  4^o^o^ye, 
and  one  may  have  cast  against  another.  v.  Sawyer. 

§  3.  A  right  of  possession  is  suflScient  to  pass  personal  pro-  T.  Ray^  15. 
perty  ^  hence,  the  sale  of  one  ^*<nn<  owner  of  a  vessel,  follow-  J^^'i^*^  ' 
ed  by  delivery  of  possession,  is  valid  against  his  associates,    cowp.  46a 

§  4.  By  the  common  law,  one  joint  proprietor  of  a  ship 
may  sell  out  and  cease  to  be  an  owner  when  he  pleases ;  but 
it  is  taid,  by  the  marine  law,  he  must  be  concerned  in  one 
voyage.  We  have'  never  practised  on  this  part  of  the  marine 
law. 

§  5.  Owners  of  a  vessel  appoint  masters  or  agents  according  Mol.  B.  2. 
to  their  interests^  and  not  ih^ie  numbers  ;  but  settle  accounts  acr  ^^*  *•  •'  ^' 
cording  to  numbers  ;  how  dismiss  him ;  1  Dall.  49. 

§  6.  If  a  ship  be  repaired  in  a  home  port  she  is  not  liable,  Str.  813, 
but  only  the  omturs  and  master;   Doug.   1064;  Wheaton,  Be™J!J^2.* 
438 ;  the  owners  on  account  of  their  interest,  and  the  master  i  t.  R.  i08, 
when  he  directs  the  work  to  be  done ;  but  if  done  on  a  spc"  Farmer  t. 
cial  promise  from  either,  the  other  is  not  liable ;  as  an  express  R*^*^'^ 
promise  excludes  any  implied  one ;  nor  docs  one  owner's  ^i^i. 
paying  his  part  to  the  ship's  husband,  excuse  him ;  this  does  120 — 
not  afect  his  liability  to  the  workmen ;  Doug.  101. 

§  7.  Owners  of  ships  are  liable  for  the  conduct  of  their  2Vcm.643. 
masters,  on  the  general  principles  of  agency ;  therefore  they  ^]^.  mI^, 
arc  bound  by  their  master's  acts  in  the  course  of  his  dutv :  if  Am.  103.— ' 
he  gives  bills  of  lading  for  goods,  as  is  his  business,  and  cm-  Mar.  156  to 
bezzles  them,  they  must  make  the  freighters  whole ;  so  if  *^*' 
money  be  necessary  to  repair  or  victual  the  ship,  and  he 
borrow  it  of  A,  and  misspends  it,  the  owners  must  pay  A, 
though  they  supplied  their  master  with  ready  money ;  for 
the  lender  is  only  to  see  that  the  money  is  necessary ;  but 
not  to  its  application,  or  that  the  master  has  other  money ; 
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Ch*  47*    the  lender  Has  no  means  of  icnowbg  this,  or  can  he  ht  hM 

ArU  5*    to'see  to  the  application : 

<,^pv-^k^       §  8.  So  if  the  master  become  insolvent.  This  power  in  the 

7  Geo.  II.      master,  as  urged  by  some,  is  often  ruinous  to  his  owneiv^ 

2Ge<f  III.    ^^'^  it  is  by  no  means  well  settled  how  far  it  extends ;  whe» 

Ch.  86.    '    ^^  beyond  the  property  entrusted  to  him  or  not«**ar  to 

Satton  V.       what  cases ;  the  7  Geo.  U.  ch.  15,  limits  it  in  certain  cases 

?T°  R^is     ^  ^^^  y^\^t  of  the  ship  and  freight ;  but  this  act  has  not 

'         been  adopted  in  the  United  States,  nor  have  they  an^  statute 

rule  on  the  subject.    In  Sutton  v.Mitchell,  a  sailor  aided  the 

robbers,  and  held  to  be  within  the  act. 

Ekiosv.  §  9.  But  the  owner  is  not  liable  for  the  acts  of  his  master 

Sm.'5^     when  acting  out  of  his  line ;  then  those  who  deal  with  him 

W.  99$.^    must  look  to  his  contracts  alone :  as  master  he  has  no  pow* 

Mi^K  Le3(.     er  to  buy  a  ship,  as  such  he  has  neither  general  or  special 

^«  b^n*^'  property,  nor  can  he  bind  the  owners  by  taking  up  money 

SridgmanU    ^^  TcpaLir  or  victual  a  ship  where  there  is  t%o  occanonfir  U^^ 

Cue.-^htx.  and  in  such  case,  the  lender  must  look  to  him  alone ;  nor  are 

Mer«  A».      they  liable  if  a  small  sum  be  necessary  and  the  master  takes 

up  a  large  sum ;  nor  can  the  master  pawn  the  ship  by  the 

common^  though  he  may  by  the  civil  law,  in  cases  of  necessity. 

§  10.  This  power  of  the  master  to  bind  the  owner  was 

largely  discussed  in  the  case  of  Gates  and  Hall,  stated  post, 

Ch.  67,  a.  2.  • 

Jackton  «.         To  constitute  the  liability  of  the  owner,  his  ownership 

W.'wu  114.    ™"*^  ^^  absolute  and  he  in  possession :  therefore  if  enljr 

mortgagee,  in  fact,  though  he  have  a  resular  bill  of  sale,  he  is 

not  considered  as  owner  for  repairs  ana  other  expenses  con** 

cemmg  the  ship ;  or  if  any  instruments  exist,  shewing  a  moti* 

gage.    As  where  A,  owner  of  a  ship,  gave  an  (Asoluie  bill 

1 W.  BI.       of  sale  of  her  to  B,  in  consideration  of  £1500  paid  by  B, 

Ht  *k  ^S'    *^^  '^y  another  deed  of  the  same  date,  assigned  to  B  other 

property,  and  in  this  last  deed  A  recited  the  said  first  bill  of 

sale,  that  it  was  to  secure  money  lent  hy  B  to  A^  and  also  re* 

cited  a  bond,  &c.  to  secure  the  same  sum,  declared  that 

these  several  deeds  were  made  to  enable  B,  by  sale  of  all 

the  things  comprised  in  them,  to  raise  the  money  lent,  without 

A's  concurrence,  at  any  //me,  before  the  money  should  be  paid 

off;  but  in  the  same  second  deed  there  is  a  covenant  that  on 

payment  of  the  money,  B  shall  reconvey  to  A,  but  so  as  not 

to  prevent  B  from  sellings  &c.  at  cmv  time  before  thtf^llpay* 

meni  should  be  made :  held,  that  under  these  deeds,  B  is  not 

the  absolute  owner  of  the  ship,  but  only  a  mortwagee^  and  is 

not  liable  for  necessaries  provided  for  the  ship  before  he  takes 

possession^  nor  entitled  to  freight. 

This  was  assumpsit  for  cordage  and  stores  furnished  the 
Thi^M  Sisters  by  the  plamtiff,  on  the  order  of  one  Palmeri 


See  ch.  33. 
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the  o^mer  of  ber«  ivtthoot  the  def6iidaiH'»  kiiowkx^e;  and    Ctt,  47^ 
about  SIX  months  brfort  Palmer  gave  to  tbo  defendant  the     jirt*  5. 
bond  and  deeds  above  mentioned ;  the  plaintiff  was  a  credit  k,0^^^j' 
ioTf  and  the  mortgagee,  ihe  defendant,  took  possession  six 
d^s  a/kr  the  last  goods  were  furnished  by  the  plainti£ 
Wi(aon  J*  ^^  the  owners  of  a  ship  are  liable  for  furniture  and 
necessaries,  because  they  receive  the  immediate  benefit  c( 
freight }  and  it  is  for  that  reason  the  contracts  of  the  captain 
are  biodinff  upon  them,  be  bcii^g  their  agent  or  servant*^ 
§  11«  Tike  owners  of  a  ship  leased  her  to  the  master,  and  Cowp.0S^| 

tfcey  anreed  for years  he  shouU  have  the  sole  maiMgi*  ^»  ^^ 

mmi  of  her,  and  employ  her /or  hU  oion  sole  bentfit^  &c«,  and  S|^.!l.  ^ 
he  (^venaated  to  repair  her  ui  hia  own  cosU    H^d,  the  own*  i  Dall.  199, 
ers  are  still  liable  for  necessaries  furnished  her  by  the  mas^  Scotten  «. 
lel^'s  order,  without  ^eir  knowledge,  or  their  being. known  ^^^i^sf 
lo  Che  plaintiff^  and  that  he  ought  have  assumpnt  against  300^'  3is^ 


1 12.  The  owners  of  UiterB  of  marqut  are  liable  for  inju-  ^'  *  ^ 
ries  committed  on  the  high  seast  by  the  commanders  sent  1  Dalh^ 
out  by  them«-**at  least  to  the  .value  of  the  vessels :  %  The  isD.  4S9| 
maiiter  of  a  ship  is  answerable  over  to  the  owners,  where  "^^^J^ 
they  have  been  obliged  to  pay  a  third  person  for  damages  of3^ri«m  * 
,  occasioned  by  bis  misconduct ;  but  the  court  is  not  bpund  to  HopUmmi. 
give  the  owners  all  they  paid :  3.  it  is  not  correct  to  hold  a  B..d6« 
master  of  a  ship  is  not  answerable  for  error  in  judgment,  but 
only  for  faults  of  the  heart  in  civil  matters ;  but  see  1  Jfohns. 
R*  364,  369,  Cheviot  v.  Brooks,  and  Ch.  30,  a*  11,  s.  13  1 
DalL  180,  489,  Purviance  v.  Angus,  master  liable  for  error 
of  judgment. 

§  13.  The  owners  of  a  ship  authorized  the  master  to  sell  lA®^^;^* 
her,  in  the  same  manner  they  might  sell  her ;  and  represent*^  ^^^i' 
ing  her  a  ngisUr  ship,  he  sold  her,  when'  in  fact  she  nad  on*  colt  k  ai. 
ly  a  coasting  license.    Held,  as  he  was  only  a  special  agent  5  Johns.  R. 
to  sell  the  ship,  they  were  not  responsible  for  his  false  re-  ^.^  ^4?^* 
presentation;  and  as  in  this,  too,  ne  exceeded  his  power  (  6Jo]h!M.R. 
also  held  a  power  to  sell  property  does  not  of  itself  give  a  5i«r* 
power  to  warrant  the  title  of  the  thing  sold  j  and  a  bare  au»  '  JoimijR* 
thority  must  be  strictly  pursued.    5  Johns.  R.  58 ;  see  Ch.  lltTwS^ 
73,a.3;.5Cre.  J.  468;  3D.  &E.  757.  ' 

^  14.  Ckuee^0instfheoumerofashipformaster^sfttulu  The  Pufili*- 
owner  let  her  to  one  Fletcher^  wr  a  voyage  at  a  certain  siuo,  ^J^^mJJJ**^ 
and  he  to  have  the  benefit  of  carrying  g^s.    Plaintiff  sent  Am.  103. 
maidores^  and  had  bills  of  lading  signed  by  the  master,  some 
of  them  not  delivered — ^plaintiff  sued  the  said  owner— urged, 
Fletcher  wad  owner  for  this  purpose,  but  held  defendant  was 
liable^  as  it  appeared  he  ^'  had  covenanted  for  the  conditioa 
of  th^  ship,  mi  ihe  Muawur  of  the  masUr^  by  Chief  Justice  ; 
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also,  liable  by  reason  of  the  freight  had  of  Fletcher,  wild 
had  only  the  use  of  the  ship,  but  no  ownership*  He  was 
master* 

§  15*  If  a  vessel  be  sailing  out  of  a  harbour  with  a  pilot 
on  board  and  the  master  on  shore,  and  she  runs  against  a 
vessel  at  anchor  in  the  harbour  and  injures  her,  no  action 
lies  against  the  master ;  the  pilot  governs  while  on  board,  &x« 

§  16.  As  to  dismissing  the  master  on  a  general  retaming 
for  no  particular  time,  the  owners  of  the  vessel  may  dismiss 
the  master  at  any  time,  without  assigning  any  cause :  but  if 
there  be  a  charter-party,  bills  of  lading,  and  a  particMlar 
voyage  agreed  on,  the  owners  will  be  liable  at  common  law 
if  they  dismiss  him*  Masters  appoints  the  mariners  and  may 
correct  them  ;  MoUoy,  209. 

§  1 7*  Held,  the  master  of  a  ship  has  no  lien  on  her  for 
money  expended,  or  debts  incurred  by  him  for  repairs  done 
to  her  on  the  voyage ;  was  a  case  sent  out  of  chancery*  This 
was  a  British  ship,  and  the  master  expended  large  sums  in 
repairing  her  in  Port  Jackson  in  South  Wales,  and  in  return* 
ing  from  that  place  to  England.  No  case  was  found  in  which 
the  point  had  been  decided,  and  lord  Ellenborough  C*  J* 
said,  ^  every  case  of  a  Hen  is  against  the  common  law*'' 

§  18*  Liability  of  ship-owners  for  goods  emkezzUd  or  sioUn^ 
thtv  undertake  to  carry  ;  so  of  the  master.  Goods  were  shipped 
at  rJew  York  for  England — ^they  were  refused  admittance 
there,  and  then  the  consignee  and  master  agreed  they  should 
remain  on  board  and  be  returned  to  the  shippers  at  New 
York,  at  their  risk,  they  paving  freight  from  London  to  New 
York  ;  bills  of  lading  so  endorsed ;  some  of  the  goods  were 
embezzled  between  the  time  they  were  first  shipped  and 
their  return.  Held,  the  ship-owners  liable  therefor,  tboi^h 
English  custom-house  officers  were  on  board  during  the  ves* 
sePs  stay  at  London,  and  might  have  embezzled  said  goods, 
and  not  the  master  and  crew,  or  any  person  with  their  Know- 
ledge* 

§  19.  ShijHyamers  liable  for  svfmlies^  ^r,,  though  one  of  them 
gives  his  note  for  them^  4'C* ;  as  where  A  supplied  stores  to  a 
ship  owned  by  several,  on  the  order  of  one  of  them,  who 
acted  as  ship's  husband,  and  A  took  his  note  for  .payment, 
and  gave  a  receipt  in  full :  held,  no  discharge  of  the  other 
owners,  especially  as  it  did  not  appear  A  knew  at  the  time 
there  were  other  owners.  Contracts  in  violation  of  the  re* 
gistering  act  cannot  be  enforced*     4  Dall.  369,  343. 

§  30.  If  the  master^  ^c.  embezzle  the  freighter's  goods^  or 
wrongfttlly  expose  them  to  loss^  owners  how  far  liable*  At  com* 
men  law  the  general  liability  of  the  owner  was  in  such  case, 
to  the  amount  of  the  loss  sustained  by  the  freighter  and 
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^»wiier  of  the  goods,  on  the  gTOuad  the  owner  of  the  ship  re-    Ca.  47. 
ceived  the  freight,  and  also  was  liable  for  the  master's  con*    ArU  5. 
duct,  as  being  the  servant  of  the  ship-owner,  and  he  a  car-  i^^v^^^z 
rier  likewise.    The  statute,  7  Geo.  li.  c*  15,  gives  counte- 
nance to  the  idea,  that  before  it  was  passed,  the  onmers  of 
the  ship  were  liable  to  the  proprietors  of  the  goods  for  any 
embezzlement,  secreting,  or  making  away  with  of  the  goods; 
by  the  master  or  the  mariners,  or  with  their  privity,  to  what* 
ever  amount  the  value  might  be  9  but  that  statute  enacts,  ^^  that  7  Geo.  IK 
no  owner  of  any  ship  shall  be  liable  for  any  loss  or  damage,  ]^]{||,^^ 
occasioned  by  any  embezzlement,  secreting,  or  making  away  iqo. 
with  any  gold,  silver,  jewels,  or  other  merchandize  on  boards 
or  for-  any  act,  matter,  damage,  or  forfeiture,  done  or  inctir- 
red  by  the  master  or  mariners,  wktumt  tlu  priviiy  or  know* 
ie^ge  of  lAe  inmers^  further  than  the  value  of  the  ship,  and 
the  freight  due  for  the  voyaee :  and  where  there  are  several 
proprietors  of  the  goods  on  board,  and  the  value  of  the  ship 
ana  fre^ht  be  insufficient  to  compensate  for  the  loss  of  each,^' 
then  to  receive  in  due  proportions,  &c. ;  and  they,  or  the 
owners  of  the  ship,  may  exhibit  a  bill  for  discovery  of  the 
amount  of  the  lots,  and  the  vahie  of  the  ship,  &;c«,  and  for  a 
distribution,  Sec.    As  the  act  extended  to  the  case  of  embez* 
zlement,  &c.  by  the  master  and  mariners,  it  afforded  no  pro- 
tection- to  ship-owners  sufficient,  and  therefore,  the  36  Geo* 
III.  c.  d6,  limits  the  liability  of  the  owners  to  the  value  of 
the  ship  and  freight,  though  the  master  or  mariners  should 
not  be  privy  to  such  i*obbery,  &c. ;  and  they  are  exempt 
from  all  loss  by  fire. 

^  At  common  law  this  liability  of  the  owner  and  master  of  1  Manb. 
the  ship  extended  to  ihefiUl  ammmt  of  ike  lo$s^  and  the  mas^  i^^* 
Ur*s  luSbilihf  still  remains  the  same :"  See  Morse  v*  Shie,  ch. 
33,  a.  3,  s.  6 :  held,  liable  as  carriers.  It  will  be  observed, 
that  neither  of  these  statutes  aids  the  owner  of  the  ship,  if 
the  loss  happens  with  his  f>rivity  or  knowledge.  There  bein^ 
no  evidence  that  either  of  these  statutes  has  been  adopted 
in  the  United  States,  the  liability  of  the  owner  of  the  ship 
to  the  owner  of  the  goods  remains,  at  common  law,  on  the 
principle  that  governs  in  cases  of  carriers ;  at  least,  on  the 
principles  of  the  marine  law,  which  do  not  extend  this  Ua- 
oiKty  so  far  as  the  common  law  does  in  regard  to  robbers, 
&c. 

$  91.  Exceptions  to  this  liakiKty  €U  common  law.    In  Yates  1  D.ftE. 
V.  Hall,  Buller,  J.  said,  "the  captain  has  not,  by  law,  a  '''^• 
power  of  binding  the  owners  beyond  the  value  of  the  ship 
and  cargo.    Merchants  would  be  in  a  most  deplorable  situa- 
tion if  that  power  were  extended  5  for  it  would  be  to  put  it 
in  the  power  of  the  captain  to  involve  his  owners  in  the  most 


tt« 


AsmjUFsn. 


1D.&E.79. 
— Trantor 
V.  Wation, 
6  Mod.  11. 


lD.4lc£. 
79. 

M0II07,  B. 
S,ch.  1,8.6. 
LezMer.  07. 
— Reere^s 
LawofShip. 
P>nff»334, 


15  Matt.  R« 

370^  Rey- 
nol<!^  r.  Top- 
pan.  ' 


certain  niiti;*'   il  would  be,  »»  IdOd  Noftio^aA  ttudf  ^  <«» 
BMtke  masten  owners  of  all  men^s  ftbips  and  eslateft.^ 

Buller,  }^  in  Yateg  v*  Hall,  1  D.  &  £.  78,  ibeugh  arniing 
against  tbe  great  extent  of  the  Baaater's  power  (o  biod  Uf 
ownera,  admitted,  ^  that  at  common  law  the  owmts  wero 
liable  fbr  the  full  valve  of  the  gooda  shipped  on  boaid  their 
vessels }  lor  they  were  in  all  respects  rightly  considered  aa 
common  carriers  ;^'— his  proposition  was,  ^^  that  the  ownenf 
are  not  liable  lor  the  acta  of  the  master  farther  than  tbeAf 
trust  him  9  when  they  trust  him  with  the  carriafe  of  gooos 
tor  hire,  they  trust  him  to  the  extent  of  the  vahie  of  tboaa 
goods ;  and  for  his  defiuult  they  are  liable  to  that  extent  to 
the  owner  of  the  goods,  but  no  farther/^  It  seems  to  f^^Uota 
if  the  master  take  more  giMds  on  freight,  than  he  is  auihoriiod 
by  his  owners  to  do,  they  are  not  liable  but  to  the  amount 
they  authoriaed. 

In  this  case,  cited  by  BuUer  J.,  in  which  Che  master  had 
ransomed  the  ship,  and  given  himself  a  hostage ;  held,  thero 
was  no  idea  of  binding  h^  owners  beyond  tu  value,  of  the 
ship  and  cargo:  i>«  80:  July  3,  1783,  fotu-  civilians  and 
thiee  judges,  helcl  the  master  could  not  bind  his  owners  be^ 
vend  the  value  of  the  ship  and  cargo }  nor  is  the  owner  lia-t 
ble  when  the  master  «e/#  ^uto/iht  line  cfhin  iuijf* 

f  22.  Hew  long  mu  ttmmm  the  ownur  qf  •  thip^  ^.  Thm 
same  men  may  remain  owners  of  a  ship,  though  she  hM 
been  so  repaired  from  time  to  time,  that  there  remains  b  hel: 
not  one  orwratl  plaidc  or  stick  of  timber*  But  if  a  ship  bo 
taken  whoUy  to  pieces  for  other  purposes,  and  put  togethof 
aj^,  she  is  a  new  and  different  ship^  And  if  one  mild  a 
ship  (^  my  rough  malerials,  she  is  his  ship,  and  he  owes  me 
br  them,  for  the  Intent  is,  he  buHt  her  for  hi$  amn ;  but  if  be 
build  one  of  my  materials,  hewed  and  prefiared  to  be  pm 
together,  she  is  mine^  for  in  this  case  the  mtent  is,  he  aets  an 
my  agent.  As  to  the  ship  so  taken  to  pieces,  the  partnei^ 
ship  in  her  ends :  but  will  not  the  Uen$  on  her  attach  upo» 
the  new  one  f  So  if  one  take  my  plank  and  timber,  pre* 
pared  Unr  buihling  or  repairing  a  house,  and  build  a  sup^ 
she  is  his ;  she  is  his  whenever  he  adopts  a  design  of  Att  esn  1 
mine,  when  he  adopts  my  dengn,  for  then  he  may  be  deemed 
to  act  as  mff  ngen^  to  carry  my  intentions  into  enect* 

§  23.  The  owner  of  a  vessel  is  liable  for  the  master^s  con* 
tracts  only  when  she  is  in  the  ownei^s  employment ;.  when 
he  appoints  bint,  and  he  acts  within  the  authority  the  owner 
gives.  The  action  was  against  the  owner  for  not  delivering 
a  hundred  barrels  of  flour,  received  on  board  his .  schooner^ 
in  fact  by  the  master  who  chartered  her  on  shares^ 
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Aet.  6.    Troffuferring  ihqts,  &c  See  Frauds,  Brown  &    Cff.  47. 
al.  ««  Toril,  and  cases  there  cited ;  and  mortgages  of  ships    Art.  6. 
at  sea,  ch.  112;   and  Gardner  v.  Dutch,  ch.  171,  a.  4,  s«  v.^^v*^,/ 
15,  ice ;  see  ch*  31,  Bills  of  Lading;  ch.  25,  Consignment ;  Ch.  9S,&.  3, 
ch.  30,  ch.  33,  ch.  39,  a,  5,  s.  13.  4'Di[r»74. 

$  1.  A  registered  American  ship,  being  sold  in  part  to  resi*  _Appen.94. 
dent  Jhmerican  citizens,  while  she  was  at  sea,  without  a  bill 
of  sale  reciting  her  register,  and  without  being  then  regis* 
tered  anew,  pays  only  American  duties  on  her  return  to  the  AtK,  k  )M(e« 
United  States ;  and  in  the  law  of  the  United  States,  as  to  the 
Kquidation  of  the  duties  on  shipping,  the  term  Uqmdaiion  in* 
eludes  the  principles  as  well  as  the  arrangements  of  the 
accounts. 

§  2.  Ships,  &c.  found  at  sea  belong  to  the  nation,  after  a  i  Peten, 
reasonable  time,  if  no  owners  appear,  and  are  a  national  j^  ^^ 
droit.  '  Fair  Amm* 

§  3.  A,  bonajide^  buys  a  ship  which  has  previously  been  can. 
fraudulently  registered ;   his  title  is  good :  as  where  a  ship  ^Fa^fp\  ^ 
had  been  registered  as  an  American  vessel,  though  in  fact  states  v.  the 
she  belonged  in  part  to  a  foreigner ;   afterwards  she  was  AnUiony 
wold  for  a  valuable  consideration  to  A,  who  was  ignorant  Mangin. 
of  the  fraud,  and  when  libelled  as  forfeited  to  the  United 
States :    Held,  the  bona  fide  sale  to  A,  valid ;  was  decided 
on  Uie  same  principle  as  Sutton  v.  Lord,  and  other  like 
cases. 

§  4.  Bill  of  sale  not  neeessary  to  transfer  a  thip^  but  the  7  Johns.  IL 
same  may  pass  by  ck/mry,  like  any  other  chattel;  the  law  ^®»  ^en- 
of  the  United  States,  requiring  the  register  to  be  inserted  in  v!*HMfboo« 
the  bill  of  sale  on  every  transfer  of  a  vessel,  afi*ects  only  its  i  al. 
ebaractet  and  privileges  as  an  American  vessel. 

§  5.  How  far  the  employment  of  a  ship  fixes  her  character*  9  Johns.  &. 
As  where  a  vessel  ffoing  from  Connecticut  to  New  York  through  76, 77,  Grii* 
the  Sound,  actually  employed  in  the  coasting  trade,  was  ]^jJJ^**|^ 
deemed  not  liable  to  the  penalty  given  by  the  16th  section  of  wardens  of 
the  act  (sess.  34,  ch.  1§8)  relative  to  the  wardens  of  the  port  the  port  of 
of  New  York,  for  not  beinf^  reported  to  their  office  in  forty*  ^^^  Y**k. 
eight  hours  after  her  arrival,  tnouffh  she  had  not  a  coasting 
license :   so  held,  a  coasting  vessel  by  reason  of  her  employ-  . 
ment  in  the  coasting  trade,  though  not  licensed  as  such. 

§  6.  If  the  master  of  a  vessel  engaged  for  the  voyage  is  2  Peters, 
dismissed  without  cause  by  the  owners,  he  must  sue  at  com-  397, 
mon  law ;  he  has  no  remedy  for  a  specific  performance  in  Montg^omery 
the  admiralty.  ..Wharton. 

§  7.  For  goods  shipped  on  deck  and  ejected,  the  owner  of 
the  vessel  is  not  liable  as  a  carrier.  Smith  &  al.  t.  Wright,  1 
Caine^s  R.  48. 
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§  8.  A  master  of  a  ship  can  bind  his  owner  by  a  bill  of 
exchange  drawn  for  necessaries  furnished  abroad*  2  Caines' 
R.  78,  Milward  v.  Hallct. 

§  9.  If  commissions  be  allowed  to  the  master  of  a  vessel 
on  his  sales  and  investment,  this  allowance  does  not  affect  a 

Erior  contract  so  as  to  entitle  him  to  a  commission  on  goods 
e  carries  to  be  delivered  on  a  contract,  previously  made  by 
the  owner. 

§  10.  On  a  em>ture  of  a  vessel^  the  master* s  duties  af%d  w€m$ 
cease.  A  new  auty  arises  and  devolves  on  him  as  agent  for 
the  owners  by  implication  of  law ;  this  new  dutip'  the  master 
is  bound  to  perform  with  sound  discretion,  and  is  entitled  to 
a  reasonable  compensation  as  agent  if  he  acts  faithfully, 
though  the  vessel  be  condemned. 

§  1 1.  In  cases  of  necessity  the  master  may  sell  or  hypothe- 
cate a  part,  or  the  whole  of  the  cargo,  for  the  necessary  re* 
pairs  of  the  ship ;  but  he  cannot'  mortgage  or  hvpbthecate 
the  ship  for  the  benefit  of  the  cargo :  but  if  obliged  to  hy- 
pothecate or  mortage  both  abroad,  in  order  to  raise  money 
necessary  to  repair,  &c.,  the  mortgage  of  the  ship,  thoum 
void  when  for  the  benefit  of  the  cargo,  does  not  avoid  the 
mortgage  on  the  cargo. 

§  12.  Agreement  to  transfer  the  ^tci ;  as  where  the  vender 
and  purchaser  agreed  to  sell  and  buy,  and  the  purchaser 
took  immediate  possession  of  the  vessel,  but  time  was. given 
to  pay  for  her,  and  a  bill  of  sale  was  not  to  be  given  till 
payment  made.  Held,  the  vender  was  not  liable  for  repairs 
made  on  the  purchaser's  credit. 

§  13.  Held,  the  United  States^  ship  registry  acts  have  not 
changed  the  common  law  as  to  the  mode  in  which  sUps  may< 
be  transferred,  but  only  take  from  any  ship,  not  transferred 
according  to  those  acts,  the  character  of  an  American  ship. 
In  registered  ships,  the  legal  title  may  be  in  one  person,  and 
the  editable  in  another.  And  the  acts  do  not  require  this  to 
be  disclosed  but  when  one  party  is  an  alien*  Like  princi* 
pies,  14  Johns.  R*  201,  Shar))  v.  the  United  Insurance  Com- 
pany ;  1 5  Johns.  R.  303. 


MINISTERS  AND  RELIGION- 


CHAPTER  XLVIII. 


ASSUMPSlt.    MINISTERS  AND  RELIGION. 


§  !•  The  action  of  as3unq>sil  is  generally  the  proper  ac-  Bee  money 
tion  for  a  miniflter  of  the  gospel  to  bring  to  recover  his  salary  ^i^^j  \rt' 
or  monies  due  to  him ;  hence  Grossman,  a  Baptist  minister,  is.^par- 
brought  assumpsit  for  monies  had  and  received  against  the  sona^, 
inhabitants  of  the  second  parish  in  Beverly,  for  monies  some  ■**  index, 
of  his  hearers  had  paid,  as  Aeir  iaxesj  into  the  treasury  of  ^cm7' 
the  parish,  as  above  stated.     He  recovered,  though  his  socie- 
ty was  not  incorporated. 

So  when  the  inhabitants  of  Princeton  refused  to  pay  Timo-  Essex  S.  J. 
thy  Fuller,  their  settled  minister,  his  salary,  he  brought  as-  n83*'l^iier 
mmpsit  against  them  and  recovered,  on  the  ground  hereinaf-  r.  Inhabi* 
ter  stated.    This  action  of  course  involves  the  right.  tants  of 

§  2.  Crossman^s  action  was  on  one  general  principle  es-  P™**^«^<>'*- 
tablished  by  the  3d.  art.  of  Massachusetts  Bill  of  Rights, 
which  goes  on  the  principles  that  every  one  may  be  taxed 
for  the  support  of  public  worship ;  and  for  the  promotion  of 
piehf^  religion,  and  mora/tfy,  as  essentially  connected  with  the 
public  happiness  and  the  good  order  of  the  government. 
Every  one  may  be  taxed  somewhere,  for  the  support  of  ptib^ 
lie  Protestant  teachers  of  piety,  religion,  and  morality,  in  all 
cases  where  such  provision  is  not  voluntarily  made.  This 
article  is  also  founaed  on  the  principle,  that  the  people  may 
empower  their  legislature  to  enjoin  all  ^persons  to  attend  on 
such  public  Protestant  teachers,  at  stated  times,  if  there  be 
any  on  whose  instructions  they  can  conscientiously  and  con- 
veniently attend.  But  by  the  same  article  it  is  provided,  that 
each  relis^ous  society  have  the  exclusive  ri^ht  of  electing 
their  public  teacher,  and  contracting  with  him  for  his  sup- 
port ;  and  that  all  taxes  and  monies  paid  for  this  purpose  by 
any  one,  shall,  if  he  require  it,  be  applied  to  the  support  of 
the  public  teacher  "  of  his  own  religious  sect  or  denomination,^' 
if  "  there  be  any  one  whose  instructions  he  attends ;"  if  not, 
then  to  the  support  of  the  teacher  ^  of  the  parish  or  precinct 
in  which  the  said  monies  are  raised/' 

§  3.  By  this  article  is  established:   1.  That  all  religious  Thesecu- 
taxes  must  be  "  for  the  institution  of  the  public  worship  of  ankw^in" 
Mass.  Conttitaticfii  and  itatnte  of  March  4, 1800,  examined. 
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Ch.  48.    God,"  "  and  for  the  support  and  mamtenance  of  public  Pro* 
K^^^y-^^  ttstani  teachers  of  /ne/y,  religion^  and  morality ;"  nor  has  the 
legislature  power,  by  this  article,  to  enjoin  provisions,  or 
means,  for  the  support  of  any  other  description  ;  nor  to  sup- 
port these  where  provision  is  voluntarily  made ;  nor  to  en- 
join attendance  on  any  other,  nor  on  these,  only  where  the 
party  can  consciefniiously  and  conveniently  attend. 
Marrayr.In-      §  4.  That  each  religious  society  has  the  sole  right  to  elect 
habitant!  of  their  public  teacher,  and  to  contract  with  him ;  and  in  this 
^t^"^i^*^  case  of  Murray,  a  teacher  among  the  universalists.  v.  a  parish 
cester,  Eaiex  ^^  Gloucester,  it  was  held,  on  argument,  that  his  society  was  a 
S.  J.  Court,   religious  society  within  the  meaning  of  this  article  of  the  con- 
June,  1786.    stitution,  though  not  incorporated  ;  that  it  was  a  different  de- 
■cc  alwTthr'  nomination  from  a  common  congregational  society  ;  that  he 
action  of       had  a  ri^ht  to  recover  the  taxes  of  his  hearers  assessed  and 
Smith,  post,  paid  in  the  latter  ;  and  also,  in  a  review  of  the  action,  he  re- 
covered, 

§  5.  That  all  monies  assessed  and  paid  by  any  one  "^  for 
the  support  of  public  worship  and  of  the  pubhc  teachers 
aforesaid,'^  (that  is  said  public  Protestant  teachers,)  shall,  if 
he  require  it,  be  applied  to  support  the  public  teacher  of  his 
own  denomination ;  so  that  the  party's  right  to  carr^  his  tax 
from  the  parish  or  precinct  in  which  it  is  raised,  exists  only 
among  different  sects.  If  a  teacher  be  not  Protestant  and 
public,  or  if  he  neglect  to  teach  either  piety,  relieion,  or  mo- 
rality, it  is  a  question  if  he  be  within  the  provision.  If  so, 
in  every  case  where  a  minister,  calling  himself  of  a  different 
denomination,  brings  assumpsit  for  monies  had  and  received 
to  recover  monies  raised  in  another  parish,  the  question  may 
arise  if  he  be:  1.  A  public  Protestant  teacher?  2.  If  he  be 
such  a  teacher  of /nefy,  re/tgt07i,  and  morality  t  And  3.  If  of 
a  different  denomination  from  the  parish  in  which  such  mo- 
nies are  assessed  and  raised  f  If  he  fail  in  any  of  these 
points  can  he  recover  ?  Thence,  can  a  Jewish,  Hindoo^  Mor 
hometan^  or  Catholic  teacher  recover.  It  has  been  decided, 
none  but  Protestant  teachers  can.  See  post. 
Mass.  Act,  §  6.  In  conformity  to  this  article  in  the  constitution,  the 
^JjJJ*  ^1  legislature,  March  4,  1800,  passed  an  act  providing  that  each 
931  9^  religious  society^  established  according  to  lazD,  shall  enjoy  its 
'  accustomed  privileges  "  respecting  divine  worship,  church 

order,  and  discipline ;"  that  it  be  **  constantly  provided  with 
a  public  Protestant  teacher  of  piety^  religion^  and  moralitu  if 
able,  in  the  judgment  of  the  court  of  sessions,  on  penalties 
provided  for  in  the  act ;  that  any  contract  made  by  any  such 
town,  parish,^'  &c.  ^^  with  any  such  public  teacher,"  chosen 
thereby,  shall  be  legally  binding  ;  that  each  such  parish,  &c. 
be  authorized  to  assess  all  taxes  for  the  support  of  any  such 
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teacher,  or  for  erecting  or  repairing  houses  of  worship,  ^^  on  Ch«  4B« 
all  the  rateable  polls  and  property,  within  such  particular 
corpcN^tion  or  religious  society  aforesaid,^'  Quakers  excepted, 
in  such  proportion  as  state  or  town  taxes  are  assessed  to  be 
paid  into  the  parish  treasury,  &c« ;  but  when  any  person  taxed 
*^  at  the  time  of  voting  or  raising  any  such  tax  or  assessment, 
is  of  a  different  sect  or  denomination  from  that  of  the  corpo- 
ration, body  politic,  or  religious  society ^^  raising  the  tax,  and 
shall  reijuest  his  or  her  tax  to  be  ^  applied  to  the  support  of 
the  public  teacher  of  his  own  religious  sect  or  denomination,^^ 
and  procure  the  proper  certificate,  naming  the  sect,  and  cer- 
tifying he  or  she  '^  doth  belong  to  the  socieiv^  of ^  and 

^^freouenthf,  and  imia//y,  when  able,  attends^'  its  stated  meet* 
ings  lor  religious  worship;  the  parish  raising  the  tax  shall  or- 
der the  treasurer  to  pay  over  his  or  her  tax  to  the  use  of 
such  public  teacher,  who  shall  have  a  right  to  receive  the 
same  ;  that  also,  assessors  may  exempt  persons  within  their 
society  who  ^  belong  to,  and  usucUly  attend  public  worship  in 
a  religious  society  of  a  difi*erent  denomination/'  This  act  is, 
in  general,  in  conformity  to  the  constitution  ;  but  in  the  lat- 
ter part  of  this  act  pi-ovision  is  made  that  a  man's  tax  assess- 
ed m  an  incorporated  religious  society,  may,  at  his  request, 
^  be  applied  to  the  support  of  the  public  teacher  of  his  own 
religious  sect,"  where  ne  usually  attends,  and  where  he  6<- 
longs^  This  provision  is,  perhaps,  broader  than  the  constitu- 
tion ;  for  this  provision  does  not  require  the  public  teacher 
who  is  to  receive  the  man's  tax,  to  be  a  Protestant  or  to  be  a 
teacher  of  piety,  religion,  and  morality  ;  but  it  is  enough  to  satis- 
fy this  provision,  that  the  nian  payir^  the  tax  be  of  a  different 
aenomination,  and  pay  it  to  the  teacher  of  his  sect*  Now  a  Jew 
may  be  taxed  in  a  cangregattonal  parish,  and  within  the  words 
of  tne  act,  be  at  the  time  of  voting  or  raising  the  tax,  of  a  dif- 
ferent sect  from  such  parish,  may  belong  to  a  Jewish  society, 
and  usually  attend  public  worship  there,  and  prove  this  by  a 
formal  certificate  from  his  society.  If  he  do  this,  be  may,  on 
this  act,  apply  his  tax,  or  have  it  applied,  to  his  Jewish  public 
teacher.  This  is  liberal,  and  on  the  true  principles  of  toleror 
ticn  ;  but  it  may  be  empowering  individuals  to  apply  theii^ 
taxes  assessed  for  the  support  of  religion  and  to  the  support 
of  religious  teachers,  not  contemplated  in  the  constitution  ; 
and,  therefore,  if  a  Jew  be  taxed  in  a  Protestant  parish,  and 
its  committee  refuse  an  order  for  paying  his  tax  over  to  his 
Jewish  teacher,  it  is  a  question  if  that  teacher  can,  in  asswnp- 
sit,  or  any  other  action,  recover  it ;  but  by  this  act  must  not 
the  plaintiff  be  the  teacher  of  an  incorporated  society? 

§  7.  The  reasonb^  may  be  thus :  The  people,ini]ie  consti- 
tution, vested  the  legislature  with  power  to  require  the  several 
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Ch.  48.  religious  societies  in  the  state-— to  do  what  f  <^  To  make  smCa* 
ble  provision,  at  their  own  expense,  for  the  institution  of  the 
public  worship  of  Ood^  and  for  the  support  and  maintenance 
of  public  Protestant  teachers  of  piety^  religion^  and  nwraliiy^  in 
all  cases  where  such  provision  shall  not  be  made  voluntari* 
ly  :"  [Also,  vested  the  legislature  with  power  to  enjoin  at- 
tendance on  pMic  Protestant  teachers^  and  no  others.]  Now, 
as  the  people  in  the  constitution  require  and  empower  onfy 
public  Protestant  teachers  to  be  supported  and  attended  on,  b j 
the  legislative  taxes  and  acts,  thej  did  not  mean  the  legisla* 
tive  power,  in  regard  to  religion,  should  extend  any  farther; 
for  if  the  people  at  large,  when  thej  made  the  constitution, 
really  understood  the  legislature  had  power,  or  would  have 
it,  at  common  law,  to  lay  taxes  to  support  the  Catholic,  Jem* 
ish^i  or  any  other  religion  than  the  Protestant^  and  to  require 
attendance  on  those  other  religions,  they  must  have  under* 
stood  the  legislature  would  have  like  power  as  to  the  Protes- 
tant religion,  at  common  law,  or  on  the  general  usage  of  the 
country.  If  so,  it  was  absurd  to  ^ve  this  power,  as  to  the 
Protestant  religion,  in  the  constitution,  and  at  the  same  time 
to  understand  the  legislature  would  have  power,  at  common 
law,  to  tax  the  people  to  support  the  Jewish  and  other  reli* 
gions  than  the  Protestant ;  which  is  the  case,  if  the  legisla- 
ture can,  by  a  statute,  cause  a  Jew.  for  instance,  to  be  taxed 
in  a  religious  society,  and  direct  a  committee  to  order  his  tax 
to  be  paid  to  his  Jewish  teacher.  Here  is  a  tax  indirectly 
made  and  collected  by  virtue  of  an  act  of  the  legislature  for 
the  support  of  the  Jewish  teacher,  and  so  the  Jewish  religicm ; 
for  he  may  get  the  tax  by  statute^  and  not  by  contract.  Per- 
haps the  court  will  not  allow  this  teacher  to  recover  the 
amount  of  the  tax,  unless  he  have  a  contract  from  the  party 
taxed  for  it,  and  then  view  the  tax  as  assessed  and  paid  for 
the  support  of  the  Protestant  religion,  but  subsequently  ap* 
plied  to  another  sect,  on  a  contract  expressed  or  implied  be* 
tween  its  teacher  and  one  of  its  members,  and  only  b  case  of 
a  corporation. 

§  8.  But  it  may  perhaps  be  said,  that  by  the  constitution 
the  legislature  has  power  to  require  the  support  of  the  Protes-^ 
tant  religion,  and  an  attendance  therein,  but  not  to  reipiire  the 
support  of,  or  attendance  on,  any  other,  and  that  other  reli* 

Sons  are  left  to  the  discretion  of  the  legislature  ;  and  that 
e  clause  respecting  the  institution  of  public  worship,  may 
be  considered  as  not  necessarily  connected  with- what  follows  s 
^  and  for  the  support  and  maintenance  of  public  Protestant 
teachers  f  but  any  power  to  tax  at  pleasure,  to  support  any 
religion,  is,  in  fact,  a  power  to  require  its  support ;  and  if  it 
was  understood  the  legislature  would  have  power,  on  general 
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usage  or  principles,  to  support  by  iaxtsy  rel^on  generally,  Ch.  48. 
tkat  also  included  the  ProiuUmi^  and  then  the  special  con«  n^^^v-^^ 
stkutional  provision  in  regard  to  that  was  unnecessary*  The 
conclusion  is  that  the  people  in  forming  the  constitution 
meant  to  support,  by  km  and  iaxts^  public  Protestant  teaching 
ofpitty^  reh^on^  and  morality ;  and  to  leave  all  other  reli^ 
gions  to  be  supported  by  voluntar^r  donations,  or  contracts 
of  individuals,  and  not  that  the  legislature  should  lay  and 
enforce  any  taxes  to  support  these  other  religions,  directly 
or  indirectly,  though  the  tax  should  enforce  votuniary  con^ 
fracts  in  regard  to  them. 

As  thb  act  stands,  a  parish  tax  must  be  assessed  on  all 
polls,  and  estates  in  the  imrish,  (except  as  to  Quakers,)  though 
one-third  of  the  parish  be  Jews.  According  to  the  act  they 
are  taxed  b  reality  to  support  their  Jewish  teacher,  if  they 
have  one ;  and  yet  the  same  act  sanctions  no  contract  of  theirs 
with  him  for  his  support,  though  freely  made,  if  their  society 
be  not  incorporated,  and  if,  on  another  clause  in  the  act,  the 
Jews,  fat  instance,  are  exempted  from  taxes,  as  beloo^ng  to, 
and  usually  worshipping  in  a  religious  society  of  a  cufferent 
denomination,  every  purpose  of  a  literal  toleration  is  answer- 
ed* This  act  of  March  4,  1800,  also  repeals  all  laws  made 
before  the  constitution  was  adopted,  providing  ^  for  the  settle* 
ment  of  ministers^'  ^^  and  the  support  of  public  worship.'^ 

§  9«  In  this  contested  case  oi  Fuller  v.  Princeton,  in  which  Faller  «.  In- 
Jie  brought  anumpsit  for  his  salaty^  as  their  settled  minister,  ^^J^**^ 
all  the  principles  of  our  old  platforms  and  church  establish-       ^ 
ments  were  ably  examined  and  considered,  some  of  which 
are  now  altered  by  the  provisions  in  the  constitution  and 
act  of  March  4, 1800,  before  mentioned.    Before  the  revo^ 
lution  the  Cof^regatianal  church  alone  could,  by  law,  and 
getting  a  counsel  to  approve,  setde  a  minister  without  the 
consent  of  the  .  parish,  and  oblige  the  parish  to  supp<^  him* 
The  law  is  now  understood  to  be  otherwise.   But  to  make  the 
alteration  intelligible  in  this  obscure  part  of  the  law,  it  is 
necessary  to  examine,  with  some  attention,  the  old  and  new 
laws. 

§  10*  FtUkr^s  case*  In  the  year  1767,  he  was  settled  in 
Princeton;  his  settlement  was  £l33,  and  his  salary  £67  a 
year,  so  long  as  he  should  continue  their  nunister,  with  some 
small  after  additions  not  material.  In  the  year  1 775,  many 
disputes  arose  between  him  and  the  parish ;  fifteen  church* 
meetings  were  had  to  consider  of  grievances ;  counsels  were 
proposed,  &c. ;  and  finally  the  church  called  an  ex  parte 
coundLf  who  advised  his  disraissk>n :  the  parish  paid  him  up 
to  that  time,  and  opposed  his  preaching  any  longer  with 
them.    He  att^nptea  to  preach  in  the  mectmg-house,  and 
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Ch*  48«  was  prevented  by  them.  He  preached  for  sometime  in  his 
\^0^^r^^f  own  nouse,  where  some  few  of  the  parish  attended ;  and  af- 
terwards he  preached  for  other  parishes.  He  sued  for  his 
salary  from  the  time  of  his  last  payment  to  the  time  of  the 
action,  which  was  Oisumpsit,  and  the  plea,  never  promised : 
the  settlement  and  contract  being  proved,  the  main  question 
was,  if  the  ministerial  relation  was  dissolved,  and  so  an  end 
put  to  the  contract  for  his  salary.  For  the  parish  it  was 
urged,  that  the  council  advised  a  dismission,  and  that  the 
votes  of  the  church  and  parish  for  dismissing  him,  completed 
the  dismission,  and  dissolved  both  the  contract  and  the 
ministerial  relation.  For  Fuller  it  was  urged,  that  an  ts 
parte  council,  and  the  parish,  could  not  do  thu,  at  least,  till  he 
unreasonably  refused  a  mutual  council. 

§  11.  In  this  case  the  following  laws  and  principles  were 
examined,  and  the  following  points  decided : — 
HUl  V.  1st.  That  this  law  court  could  not,  on  this  issue  joined,  go 

Shuiesbory    into  an  inquiry  into  Fulkr*s  tmrnoro/  fnisconduct,  for  this  is 
^  not  a  court,  in  the  first  instance,  to  judge  of  his  i$mnaral  and 

Platfonn,ch.  irr^ular  bduxviour;  nor  is  this  the  proper  action  in  which 
10, 11, 13.—  to  examine  it.  He  has  an  qffiu  for  life,  determinable  on  mi*' 
^^^^^  ^^*^*^**'''  which  ought  previously  to  be  determined  by  an 
m^e  o/the  ecclesiastical  council,  or  on  a  quo  warranto  or  odierwise,  and 
country,  not  in  action  of  assumpsit  for  theyee^  of  the  office* 
PxoTince  2.  The  court  refused  evidence  to  prove  w[i.es;  parte  coun- 

^^'    ^       cU,  on  the  ground  that  an  attempt  to  have  a  mutual  council^ 
ought  first  to  be  proved. 

3.  The  court  allowed  the  witnesses,  on  the  stand,  to  be 
asked  if  it  was  not  generally  reputed  that  the  church  of  Sut- 
ton had  adopted  the  Bolton  plan,  which  was4  that  the  minis- 
ter was  tenant  at  wUl  of  the  people* 

4.  That  in  a  party  consisting  of  many  persons,  the  con- 
fessions of  some  are  admissible  evidence,  especially  as  here, 
where  it  was  of  the  members  of  a  committee  representing 
the  whole  society. 

5.  The  court  admitted  the  plaintiff's  counsel  to  strike  out 
a  part  of  his  own  witnesses'  depositions. 

6.  Hutchinson's  History  was  not  admitted  to  prove  the 
]»*actice  of  the  church  and  custom  of  the  country,  for  it  is  a 
recent  history,  and  the  evidence  and  documents  of  the  writer 
may  be  had,  which  are  better  evidence,  and  better  authenti- 
cated. 

7.  The  court  admitted,  as  far  as  pertinent,  a  book  con- 
taining, as  was  said,  the  platform  of  the  New  England 
churches,  purporting,  in  the  title-page,  to  have  been  approved 
by  the  legislature  in  the  year  1647,  under  the  attestation  of 
the  printer ;  for  the  ancient  records  of  the  legislature  being 
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burnt  in  1747;  [this  was  not  burnt;]  this  is  the  best  evi-    Ch.  48* 
denceof  their  approbation  the  case  will  admit;  the  same  s^^^v^*^ 
book  was  admitted  to  be  read  in  the  case  of  Hill  v.  Shutes- 
bury,  and  for  this  reason  our  Province  laws,  printed,  are 
read* 

8.  Dr.  Barnard,  and  other  ministers,  were  admitted  as 
witnesses,  to  shew  what  the  general  custom  was,  or  had 
been,  in  the  state,  in  dismbsing  ministers,  &c*,  by  advice  of 
council ;  for  the  records  of  council  are  but  minutes,  and  do 
not  shew  the  custom,  and  we  have  no  adjudged  cases  to  re- 
port to.  They  stated  the  custom,  a  mutual  council^  when  it 
could  be  had,  and  where  one  party  unreasonably  refused  a 
fmUual  council^  j^roceedir^s  ex  parte  were  sometimes  had. 

9.  That  a  minister  of  the  gospel  is  a  civil  officer. 

The  third  article  of  Massachusetts  Declaration  of  Rights 
was  cited  by  the  defendants,  to  shew  the  parish  had  a  con- 
current power  with  the  church,  &c. 

The  rrovince  law  of  1692  was  read,  which  enacted  that  ^^'^"^ 
each  gathered  church  have  power,  according  to  the  directions  ^^^hPP'^ 
•given  in  the  word  of  God,  to  choose  their  own  minister,  and 
the  majority  of  the  inhabitants  usually  worshipping  there, 
&c.,  and  legally  qualified  to  vote  in  town  afiairs,  ^^  concur- 
ring with  the  church  act,'^  the  person  so  elected  and  ap- 
proved, accepting  the  appointment,  became  the  minister,  and 
the  inhabitants  became  bound  to  pay  bis  settlement  and 
maintenance :  (this  act  was  repealed  March  4,  1800.) 

Also,  the  Province  act  of  1695,  providing,  that  if  a  church  Province 
chose  a  minister,  and  the  parish  disapproved  the  choice,  and  J^^JS     * 
the  church  called  a  council,  and  that  approved,  the  parish  Afor.  4,1800. 
should  be  held  to  settle  and  support  him. 

10.  That  where  a  mutual  council^  &c.,  unreasonably  re- 
fused by  one  party,  the  other  may  call  an  ex  parte  ccunciL, 
•which  may  dismiss  the  minister  or  dissolve  the  relation,  &c. 
with  the  concurrence  of  the  party  calline  such  ex  parte  coun* 
•cil,  because  then  no  better  mode  can  be  bad.  In  this  action 
the  jury  found  a  verdict  for  the  parish  against  the  opinion  of 
the  court. 

§  12.  In  this  case,  which  was  assumpsit  for  money  had  l>*vidAn- 
and  received,  several  questions  were  made :   1.  If  his  society  teJI^n  New** 
was  Presbyterian:  2.  If  it  existed  when  the  tax  operated,  the  Hampshire, 
taxes  m  which  thirty-seven  persons  paid  to  said  West  Parish  *•  Inhabi- 
he  claimed:   3.  If  Annan  was  a  public  teacher:  4.  If  the  WertPa-^* 
said  society,  said  to  be  Presbyterian^  and  its  teacher,  were  of  rish  in  Salis- 
a  different  denomination  from  the  said  West  Parish,  which  bury.— 
was  Congregational :   6.  If  the  said  thirty-seven  persons  were  ?**^^j/^ 
o(di  different  denomination  from  the  West  Parish  in  Sails  burr :    ^'^^^ 
.6.  If  said  thirty-seven  persons,  before  this  action  was  brought, 
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Cr.  48.    Junes,  1 796,  required  their  said  taxes  to  be  paid  over  to 
^Qi^s^^i^^  Annan :   7.  If  said  persons  attended  preaching  in  his  society, 
and  usuallj  and  frequently,  when  said  tax  was  voted,  assessed, 
and  applied  in  the  said  West  Parish.  As  to  the  1  st  and  3d  points, 
it  was  not  denied  but  that  Congregationalists  and  Presbt/teriaiu 
are  different  sects ;   they  agree  in  doctrines  and  faitki  and 
differ  in  church  government ;  on  the  Congregational  plan  the 
people  elect  their  teacher,  and  contract  with  him,  and  each 
society  is  independent,  except  in  matters  of  counsel  and  ad' 
vice*    On  the  Presbyterian  plan  the  people  onljf  elect  elders 
in  fact,  and  the  Presbytery  sends  the  candidate,  and  ap- 
points and  ordains  him,  adjudges  and  removes  him.    As  to 
the  3d  point,  held,  that  Annan  was  not  their  public  teacher^ 
as  in  his  contract,  he  was  to  preach  with  them  out  one  Sun- 
day  infour*    And  since  decided,  that  if  a  minister  contract 
to  preach  half  the  time,  he  is  not  a  public  teacher.   As  to  the 
other  points,  the  questions  were  mere  questions  of  fact. 
1  Mem.  R.         §  1 3.  The  plaintiffmust  be  ordained  over  a  particular  parish. 
^,  Wash-         Assxmpsit  for  money  had  and  received  :   the  plaintiff  in 
Fourth  Pa-    ^^  ^"^  Styled  himself  clerk,  and  public  teacher  of  the 
ri^h  in  West  Methodist  Episcopal  church  of  the  Fourth  Parish  in  West 
Sprinj^cld.    Springfield,  and  brought  his  action  against  the  inhabitants  of 
•that  parish.    The  monies  demanded  had  been  paid  into  the 
treasury  of  the  Fourth  Parish  by  sundry  persons,  being  their 
parish  taxes,  ^^  who  attended  on  his  instructions  as  a  public 
teacher  of  religion."    In  October,  1800,  the  plaintiff  began 
to  preach  within  the  limits  of  this  Fourth  Parish,  and  con- 
tinued to  preach  there  till  June,  1801,  when  he  left  that  place, 
and  returned  in  the  spring  of  1 802 ;  and  ^*  he  usually  preach- 
ed within  this  parish  as  often  as  one  Sunday  in  a  month," 
and  "  his  domicil  was  at  Chester,  in  this  county"  of  Hamp- 
shire, where  he  and  his  family  resided.     He  •*  was  appointed 
and  ordained  to  travel  and  teach  in,  what  the  Methodists 
called,  the  Pittsfield  circuit,  the  extent  of  which  did  not  ap- 
pear."   The  tax  in  question  had  been  assessed  for  the  pur- 
poses of  buildine  a  meeting-house,  and  the  persons  whose 
taxes  the  plaintiff  demanoed,  had  procured  a  certificate  of 
their  so  attending  in  the  form  prescribed  by  the  fourth  sec- 
tion of  the  said  act,  passed  March  4,  1 800,  which  had  been 
produced  to  the  committee  of  the  parish,  who  had  been  re- 
quired, by  the  said  several  persons,  to  order  the  treasurer 
of  the  parish  to  pay  over  the  amount  of  their  taxes  to  the 
plaintiff;  and  the  plaintiff,  in  September,  1803,  demanded 
the  same  of  the  treasurer.     The  court  held,  that  these  facts 
did  not  support  the  action ;   that  as  ^^  the  plaintiff  had  not 
proved  he  was,  according  to  the  rules  even  of  his  own  reli- 
gious sect,  ordained  over  any  particular  parish  or  society,  but 
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only  over  an  indefinite  district,  called  the  PUuJkld  circuit,    Ch«  48. 
henad  not  entitled  Imnself  to  receive  the  monies  claimed/'  v.^^^v^"^*^ 

6  14.  In  this  case  the  court  decided,  that  the  leeislatare  4  Mass.  R. 
can,  consistently  with  the  third  article  of  the  declaration  of  ^^j^  j^^ 
rkhts,  and  the  statute  of  March  4,  180a,  set  off  a  member   *'  ^*  ^'^*** 
of  any  religious  incorporation  to  another  religious  incorpora* 
tion,  whether  of  the  same^  or  of  a  different  denomination. 
'    §  15.  It  was  decided  in  this  case  thai,  generally,  the  tax  4  Mass.  R. 
must  be  demanded  to  be  paid  over  to  the  (ussenting  teacher^  369,  Mon- 
within  one  year  next  after  it  is  assessed ;  and  that  a  hearer  ^"^p^^ 
may  carry  over  his  tax  to  him,  because  he  cannot  have  a  i^  Dedham. 
pew  or  other  accommodation  in  his  ovm  meeting,  and  not  on- 
ly because  he  is  not  of  the  same  sect  with  the  teacher. 
QusDre  as  to  this  last  point. 

§  16.  In  this  case  the  court  held,  that  a  town  or  parish  5  Mass.  R. 
cannot  be  informed  against,  or  indicted,  for  not  being  pro*  ^'^^  ^^*: 
vided  with  a  public  Protestant  teacher,  &c.,  unless  it  has  ^^f?^. 
been  adjudgea  able  to  support  one  by  the  proper  court.         borough. 

§  17.  In  this  action,  which  was  cLssumpsil  for  money  had  Mass.  S.  J. 
ana  received  to  the  plaintiff's  use,  a  preacher  sued  fot  Court,  Berk- 
the  taxes  paid  by  some  of  his  hearers.    It  was  decided  by  JJ^'iSror 
the  Supreme  Judicial  Court,  that  it  was  not  necessary  to  ena-  1804,  Smith 
ble  the  plaintiff  to  recover,  that  he  should  be  the  teacher  of  f •  Inhabi- 
an  incorporated  religious  society.    This  was  the  sixth  solemn  J^**  of  Dal- 
decision  that  had  been  in  this  state  on  this  point,  subsequent 
to  the  year  178S,  and  to  the  same  effect;  but  there  were 
always  respectable  opinions  to  the  contrary ;  and  in  the  case 
of  Barnes  v.  Fidmouth,  •  in  1810,  it  was  otherwise  solemnly  6  Mass.  R. 
decided.    The  court  went  on  the  ground,  tljat  to  enforce  the  ^^'  ^^' 
moral  duties  is  essential  to  the  welfare  of  a  free  state^  that  in  Fsdmouth. 
the  enforcement  of  these,  religion  is  also  essential,  as  many 
of  them  are  enf<Nrced  by  that  alone,  and  not  by  the  law  of 
the  land.    '^  As  the  duties  of  charity  and  hospitality,  benevo- 
lence and  good  neighbourhood,^'  &c. ;  nor  can  this  law  pre- 
vent secret  offences :    man  is  bom  a  religious,  as  well  as  a  so- 
cial being,  and  religion  was  made  a  part  of  the  constitution, 
to  co-operate  with  human  institutions,  and  this  religion  was 
Protestant  Qiristianity ;  and  it  makes  it  the  duty  of  a  corporate 
religious  society  to  support  a  "  pubUc  Protestant  teadur  of  piety  ^ 
religion,  and  morality,'^  with  liberty  to  dissenting  memoers  of 
a  different  denomination,  to  apply  their  parish  taxes  to  the 
support  of  a  public  teacher  of  their  own  sect ;  "  as  every  citi- 
'  zen  derives  the  security  of  his  property,  and  the  fruits  of  his 
industry,  from  the  power  of  the  states ;  so  as  the  price  of 
this  protection  he  is  bound  to  contribute  in  common  with  his 
•fellow-citizens  for  the  public  use,  so  much  of  his  property, 
and  for  such  public  uses,  as  the  state  shall  direct ;"  and  no 
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Cs.  48«  Me  can  withhold  his  coDtributkn,  because  he  dislflEes  the 
appropriattOB :  and  ministerial  support  mi^ht  have  been  hy 
E  state  tax,  &jc.  The  distincdon  between  liberty  ofcarucUnce 
and  worsh^j  and  tkt  right  ofappropriaiimg  momg^  is  material  | 
the  former  is  unalienable,  the  latter  is  surrendered,  as  the 
price  of  protection.  Religions  teaching  is  to  enforce  the 
moral  duties,  and  thereby  protection  of  persons  and  property* 
fai  thb  way  every  one  is  much  b^efited,  whether  he  hear 
this  preaching  or  not;  one  may  as  well  object  to  public 
schools  if  he  nave  no  family  to  attend,  or  to  courts  of  law^ 
who  has  no  law  suits:  our  laws  punish  ^^many  of  the 
breaches  of  the  laws  of  Christianity,'^  as  ^offences  against 
the  laws  of  the  state."  ^  The  constitution  has  not  provided 
In  any  way  for  the  legal  support  of  any  teach^  m  |Hety, 
i^eligion,  and  morality,  unless  be  be  a  public  Protestant  teaeher 
of  some  tncorparated  refitgumt  <scia^  ;"  and  a  teacher  of  a 
religious  society,  not  tncorfHtraied^  is  not  ^jmkUc  teacher,  or 
a  teacher  of  a  pMic  society,  nor  is  a  religions  society,  not 
incorporeUed,  under  any  le^  obligation  to  elect  or  support  a 
teacher.  The  words  religious  socieiiet  are  merdy  explanm- 
tory^  &c.  See  Matipon^s  case,  post. 

^19.  The  plaintiff  was  a  universcUist^  bdA  a  preacher  in 
the  First  Parish  in  Falmouth;  this  parish  was  cangregaiixmaL 
He  broueht  assumpsit  for  monies  bad  and  received,  asainst 
the  parisn,  for  the  taxes  some  of  his  hearers  had  paid  into 
the  treasury  of  said  parish.  It  was  admitted  that  his  socio* 
ty  was  not  incorporated  ;  and  judgment  for  the  defendants ; 
for  a  public  teacner  to  recover,  must  be  the  teacher  of  an  tn^ 
corporated  society,  for  the  reasons  before  stated. 

§30*  In  a  like  action,  it  was  decided  that  the  taxes  must 
be  demanded  to  be  paid  over  in  one  year,  as  in  the  case  of 
Montague  above;  and  2.  that  the  plaintiff  must  be  the 
teacher  of  an  incorporated  society. 

§  31.  And  7  Mass.  R.  60,  &c».  Turner  v.  Inhabitants  of 
the  South  Precinct  in  Brookfield.  In  this  case  it  was  held 
the  preacher  must  be  ordained  over  one  rel^^ous  society 
only. 

§  33.  The  preamble  of  this  act  recites  that  it  is  provided 
by  the  constitution,  that  no  sect  of  Christians  be  in  subordi- 
nation to  another  sect,  by  legal  establishment.  First  section 
enacts  that  all  monies  paid  by  any  citizen  for  the  support  o£ 
public  worship  or  public  teachers  of  religion,  shall,  lif  he  re- 
quire it,  be  appUea  to  the  support  of  tte  public  teacher  of 
his  own  religious  sect,  &c*,  whether  he  be  the  teacher  of  a 
religious  society,  incorporated  or  not ;  and  it  shall  be  suffi- 
cient to  entitle  such  teacher  of  a  coiporated  or  unincorpo- 
rated religious  society  to  receive  the  same  monifs  of  the 
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paMk,  kt.  tital  ukaXt  assess  the  same,  t\M  he  be  ordM&ed    C^  4S« 
acc«rdBi|g  to  ike  foro&s  and  usages  of  his  own  sect  ki  religioDy  v^^v^^/ 
though  htf  peorocfaial  charge  extend  orer  other  religu>tts  so^ 
deties. 

Second  section  enacts  ^^  that  whenever  naj  person  shall 
become  a  member  of  any  religious  society,  C0rpomte  or  tirnn* 
emrpanati^  within  this  commonwealth,  such  membership  shall 
be  certified  by  a  committee  of  such  society,  chosen  n>r  this 
purpose^  and  filed  with  the  clerk  of  the  town  where  he  dwells, 
sacB  person  shall  forever  afterwards  be  exempted  from  taxa- 
tion fer  the  support  of  public  worship  and  public  teachers  of 
religion  in  eveiy  other  religious  corporation  whatsoever,  so 
bng  as  he  shall  contmue  such  membership*'^  Then  feflows 
ibe  form  of  the  certificate. 

Thhd  seetu>n  deebores  unincorporated  religious  societies 
capable  of  managing,  improving,  and  using  any  donations 
made  to  them  after  passing  the  act,  and  to  elect  suitable 
tru^ees,  agents  or  oflkers  therefor;  and  to  sue  for  any 
Bgbt  that  may  vest  in  such  societies  by  such  donation. 

Fourth  section  exempts  all  ministers  firom  taxation  so  or- 
dained over  corporated  or  unincorporated  societies.  Fifth 
section  repeals  all  sets  and  parts  of  acts  inconsisteirt  with- 
diis  act.  14  Mass.  R.  340.  The  court  decided  that  this 
act  is  not  contrary  to  the  declaration  of  rights,  as  by  this 
the  power  of  the  legislature  is  not  restrained^  except  as  to 
liberty  of  conscience,^  choice  of  the  mode  of  worship,  and  es« 
tabUsning  a  power  in  the  commonwealth  to  require  conformi-^ 
ty  to  a  creea.  It  is  enough  a  relijrious  society  be  foimed  and 
appoint  a  committee  to  give  certificates^ 

§  33.  Some  years  since,  it  was  decided  in  this  ease,  ^^  that  6  Masf .  R. 
die  teacher  mentioned  in  the  latter  part  of  the  fourth  para-  ^i^,  Mi^- 
graph  (in  the  saul  third  article)  so  Ihr  referred  Up  the  first  S^babitanti 
paragraph,  as  that  he  must  be  a  Protestani  teacher,^  to  re^  of  New^ 
eover  the  taxes  of  his  hearers  on  this  article;  and  therein  SJ!^^^*^' 
(he  teachers  to  whom  the  money  may  be  applied  are  de*  ^ 
scribed  as  pukHc  teachen  ;  and  a  public  teacher  must  be  the 
teacher  of  woie  public,  and  not  of  dLnyprivme  religious  socie* 
^,  and  onh^  an  mcarporaud  society  is  b,  public  Society  ^  a  pub* 
be  society  is  formed  by  the  pablto  authority  of  the  state  ;  a 
pfhitu  society  by  the  consent  ot  private  persons,  by  inMotduF- 
«f  consent. 

§  34.  In  this  cose  it  was  hekl,  that  a  minister,  settled  in  a  3  Mau.  R. 
parish  for  an  indefinite  term  of  time,  does  not  hold  his  ofifee  ^'1^^^^' 
at  its  will,  but  his  relation  continues  till  it  is  dissolved  for  untiofTyr- 
seove  good  cause,  &r  by  consent  of  both  parties.   Under  the  insham. 
Colony  laws,  church  members  ^  had  the  exclusive  risht  of 
eiectiiig  and  settling  their  mkusters,  to  whose  support  all  the 
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inhabitants  of  the  town  were  obliged  to  contribute,^  and  if 
they  refused,  the  county  court  assessed  them  to  that  purpose. 
Under  the  Province  laws,  the  church  elected,  and  the  parish 
approved,  and  voted  the  salary ;  if  it  disapproved,  the  church 
could  call  an  ecclesiastical  council  to  connrm  the  choice,  and 
the  parish  was  obliged  to  maintain  this  minister  so  chosen' 
with  the  interference  of  the  court  of  sessions.  Under  the 
constitution,  the  parish  alone  can  elect,  if  it  chooses  to  do  so, 
and  contract  with  the  public  teacher;  and  if  a  minister 
abandon  his  oflSce  without  cause,  and  without  the  consent  of 
the  town,  the  inhabitants  mav  recover,  at  law,  such  damages 
as  they  may  have  sustained  b^  his  injurious  conduct. 

^^  Immoral  conduct  in  the  minister  is  such  misfeasance  as 
amounts  to  a  forfeiture  of  his  office  ;^  so  great  and  wilful 
negligence  b  such  a  forfeiture ;  the  parish  ma;p'  assien  the 
cause  and  vote  his  dismission,  if  he  consent,  he  is  no  KMiger 
their  minister.  If  he  sues  for  his  salary,  such  forfeiture  is  a 
question  of  fact  to  be  left  to  the  jury.  If  a  mutual  council 
be  refused,  either  party  may  call  an  ex  parte  one^  and  will  be 
justified  in  conforming  to  its  results. 

§  35.  In  this  case  me  court  decided  that  if  a  parish  be . 
made  a  town,  this  does  not  extinguish  the  parish  corporation.. 

§  96.  When  a  parish,  a  part  of  a  town,  is  by  the  parish 
boundaries,  incorporated  into  a  town,  the  parish- is  not  there- 
by abolished*  In  Cemnecttcut,  on  a  division  of  a  town  there  in 
1740,  into  two  parishes,  (before  one,)  the  ministerial  estate 
passed  from  the  town  in  its  ecclesiastical  capacity,  to,  and 
vested  in,  the  first  or  old  parish ;  and  therefore,  that  parbh 
could  release  a  part  of  it  to  the  new  parish,  and  the  town's 
lease  of  it  was  void,  after  1740;  but  the  town  had  no  ad- 
verse  possession,  as  it  held  in  trust  and  applied  the  rents  to 
the  use  of  the  ministry.  4  Day^s  Ca.,  361,  Harchett  v. 
King. 

§  37.  Parish  powers  as  to  taxes,  &c.  By  this  act,  section 
15,  parishes  and  precincts  are,  in  March,  annually,  empower- 
ed, when  they  choose  other  parish  officers,  to  elect  three  or 
five  parish  assessors,  to  assess  all  such  rates  and  taxes  as  shall 
be  agreed  upon  and  granted  at  their  legal  meetings  duly 
warned :  to  oe  under  oafh. 

§  38.  By  this  act  old  parish  bounds  are  confirmed,  and  the 
inhabitants  of  each  parisn  and  precinct,  who  pay  in  one  tax, 
exclusive  of  polls,  ^^  a  sum  equal  to  two^hirds  of  a  single  poll 
tax,''  meet  in  March  or  April,  annually,  according  to  notice, 
and  by  ballot  or  other  method,  as  they  may  determine, 
choose  a  clerk,  assessors,  treasurer,  and  other  usual  officers ; 
and  the  assessors  of  each  parish,  or  precinct^  or  comnuttee, 
where  one  is  appointed,  is  ^  empowered  to  manage  their  pru- 
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dentiftlsy^  and  have  sach  powers  to  call  meetings,  as '  select-  Cr«  48« 
men  have  to  call  town-meetings ;  and  any  vacancy  in  an 
office  may  be  filled  at  a  special  meeting,  and  a  special  meet- 
ing may  be  called  by  the  assessors,  on  the  application  of  ten 
or  more  qualified  voters  in  writing ;  but  no  matter  can  be 
acted  upon  legally,  unless  inserted  in  the  warrant  for  calling 
the  meeting ;  and  if  the  assessors  or  committee  neglect  to 
call  a  meeting,  then  a  justice  of  the  peace  in  the  county  may 
call  one  on  such  application. 

And  the  qualified  voters  so  assembled  at  any  meeting  du-  Sect.  2, 
ly  called,  may  ^^  erant  and  vote  such  sum  or  sums  of  money 
as  they  shall  judge  necessary  for  the  settlement,  mainte- 
nance, and  support  of  ministers,  or  public  teachers  of  reli- 
gion, for  the  building  or  repairing  of  houses  of  public  wor* 
ship,  and  all  other  necessary  parish  and  precinct  charges, 
to  be  assessed  on  the  polls  and  property  within  the  same  as 
by  law  provided ;  and  the  inhabitants  of  each  respective 
parish  and  precinct  are  hereby  declared  to  be  a  body  cor- 
piMrate,  and  as  such  may  cmnmence  and  prosecute  any  action 
orsuit  to  final  judgment  and  execution,'^  and  may  defend,  Sccm 

§  29*  This  was  trespass  against  paruh  atseuorsj  who  plead-  i  Bfan.  R. 
ed  specially  their  appointment,  the  assessment,  &c.,  by  filing  18i,BaD|8 
a  brief  slate  of  focts^  on  the  act  of  February  25,  1 793,  in  the  ^  ^^^  « 
ciMBiBeD  }d^.  S*  J.  Court  directed  the  trial  on  the  gene- 
ral issue,  said  state  of  facts  being  also  filed*  The  defen- 
dants opened  and  closed.  In  this  case  the  court  held  :  !• 
That  this  state  of  facts  must  substantially  contain  the  facts 
to  be  proved  :  2.  The  tax  voted  was  expressed  to  be  for 
parish  charges^  and  the  court  admitted  the  party  taxed  to 
prove  by  parol  evidence,  that  a  large  part  of  this  tax  was  for 
charges  in  getting  Brewster  separated  as  a  town,  from  Har- 
wich; and  so  admitted  parol  evidence  to  explain  or  contra- 
dict the  pariah  records,  otherwise  the  party  injured  would 
never  be  able  to  show  the  real  purposes  for  which  a  tax  was 
granted.  It  might  be  entered  on  the  record  to  be  tor  parish 
€harges,  and  yet,  in  fact,  for  purposes  for  which  the  parish 
had  no  ri^ht,  by  law,  to  vote  monies ;  but  in  the  case  of 
Braintree  m  Norfolk,  the  court  refused  to  let  the  inhabitants 
of  the  town  contradict  their  own  town  records ;  but  here  the 
court  only  admitted  the  party  taxed,  supposmg  himself  in- 
jured, to  explain  the  parish  records,  or  to  contradict  and 
falsify  them,  wh^m  they  were  made  up  to  his  prejudice :  3. 
The  court  held  that  parishes  have  power  to  raise  money  by 
the  acts  above  mentioned,  only  for  settling  fnimsters,lmilding 
houses  ofpMic  worship,  and  Ae  thargss  arisinfr  from,  and  ne- 
cessarily  connected  idiI/k,  Ou}se  objects^  But  it  will  be  observed, 
the  words  of  the  act  do  not  limit  parish  m<Hiey  legally  voted 
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Ca.  48«    to^dtete  two  dbyeeto,  wkslevw  the  f^e«M>MMe 

6  Mast.  R.  §  30.  Held,  a  public  teacher,  who  coDtracts  to  officiate  to 
^^^^^  two  societies  in  two  several  lowns^  eoimot  mainlaiii  an  actio* 

•  *^ns"        n^  ^  ^^^^  p^  l^y  ]^^  heartra  for  the  Support  of  poblic 
worship. 

7  Man.  R.  §  3U  One,  and  his  poU,  and  estate^  is  set  irom  the  imn  ut 
bUm^  ElU.  Ato  apwrisk  in  B,forever  to  behmg  te  said  parish;  a  persoo 
^  ij,  afterwards  hvmg  on  the  estate  i&  a  member  m  the  pansh  of 

B)  but  B  aaittfaabitant  of  A  as  to  manic^^  ri^tsand  duties* 
Fint  Pariih  §  32.  A  ffiinistor  of  a  palish,  &c»t  seised  of  lands  in  ita 
"^Di^^^  right,  &€.,  as  persona^  Imds,  Ax«, is  a  sole  corporation;  ov 
ia.77A^n7  ^  v>K:anc7  the  parish  is  entitled  to  the  profits*  Every  tow» 
R-'W.     '   i>  ft  parish,  till  a  separate  parish  is  foraaed :  when  one  is 

formed,  the  rest  is  the  /Sr«i  parish,  aiid  its  minister  holds  all 

Ihe  parsonage,  &c«    lurbj,  46* 

8  MsM.  R.  4  3S«  A  town  consisted  of  two  parishes,  by  fines;  the  la- 
rilh^ut^  SJ*'^^^^'*^  incorporated  a  poll  parish  out  of  both.  It  was  cfe- 
ton  tr.  Cole  ckfed  that  the  members  of  the  new  perish,  ceased,  from  the 
k,  ai.  time  of  their  incorporation,  to  be  members  of  their  reqiecti^o 

parishes  of  which  thev  were  before  inhabitemta. 
8  Blwa.  R.        §  34*  A  person  officiating  as  a  reader  in  an  ffnscopal 
^^Urd?^  church,  not  ordained,  is  a  puUic  ifacher,  and  may  recover 
rifhinRoz^^^''^  paid  by  his  bearers  to  another  teacher,  though  only 
bary.  engaged  by  contract  ier  less  than  a  year,  provided  it  was 

renewed  and  contimied  for  a  whole  year. 

9Majf .  R.        ^  J5,  A  minister's  salary  depending  on  j^rieer,  he  is boond 

&Idwldii«^*  by  a  parish  committee's  estimate,  unless  ne  shows  they  aet 

unfairly.    When  he  changes  \m  rdirious  opinions^  and  tbr 

narish  does  not,  a  proper  ease  exiatstor  a  council ;  a  rendt 

binds  neidier  party,  but  ^sdfies  the  one  adoptii^  it.    The 

ckarA  haa  no  powet  to  justify  the  minister  in  reliising  a  mi*- 

Qial  council  to  consider  of  his  dismissaU    A  parish  part  of 

an  old  town  remains  a  parish,  though  incorpontted  into  anew 

town.    3  Mass.  R.  976. 

SMaH.  R.        ^36.  Case  on  a  note  givea  by  the  defendant's  intestate, 

fo^^^  dated  Feb.  26,  1806,  for  vfAu  rtenotd,  to  pay  $106  on  dew 

adm^.  mand,  to  Bontell  and  others,  deacons  of  the  church  of  which 

the  Rev*  I.  Barton  is  pastor,  in  their  corporate  capacity,  ac- 

6or«fing  to  the  statute  of  Feb.  20, 1786,  or  their  successors  ui: 

office,  for  the  benefit  of  the  said  church,  with  interest ;  diia 

was  in  aid  of  a  fond  for  the  support  of  the  mmister,  &c. ;  hdd 

to  be  void  Jbr  want  of  a  cannaemlum  ;  this  note  WM  a  part 

of  a  subscription  paper  origmalLy;    the  subscribers,  re-^ 

spectively,  givk^  notes  ;  the  church  was  a  new  one,  sepa^ 

rated  from  another,  and  settled  Mr.  Barton.     Jane,  1805, 

dus  new  parish  was  incorporated^  so  there  waa  no  parish 
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«k«n  tlic  sote  wm  mtm ;  aad  hnee  the  deacoitt  weve  not    Ok  >M« 


1)odf'  politic.      Judgment  for  the   defendant  on  theao 
gronndft* 

§  37.  TrespBM  for  taking  the  plamtiff's  goodsr^-June  17,  f^^^ 
1800,  the  legislature  set  off  the  plaintiff's  father  and  his  es*  ^j^^^ 
tate,  from  the  westerly  precmct  in  Needham,  to  the  easterly  sisck. 
fttHsh  in  Needham,  becanse,  as  he  stated,  it  was  inconve* 
nient  for  him  to  attc»d  the  westeiiy  precinct;  held  that  the 
effect  of  this  act  ceased  at  the  father^s  death,  and  that  then 
the  land  owned  by  him,  and  its  occupants,  reverted  to  the 
Ibrmer  pierish,  as  the  reason  of  his  being  set  off  was  per* 
sooaL   fiut  did  not  his  inconvenience  appertain  to  the  estate 
itself,  as  distance,  tec*  1 

§  38«  In  this  temporary  act,  there  was  a  flood  provision  to  ^M^en, 
prevent  fraud ;  by  it  Quakers  were  exempted  from  ministerial  ^^'  ^^^ 
taxes,  the  same  as  Baptists ;  but  no  person  was  to  be  deemed  s3.  * 
•a  Quak^,  unless  three  oit  more  members  of  his  meeting  an* 
nually  certified,  that  they  verily  believed  that  he  was,  cow 
§6aUwHaly^  of  ihat  permanon^  and  that  he  frequendy  and 
usually  attended  their  meetings  for  worship  on  the  Lord^i 
day;  this  act  expired  1771,    These  people  have  been  at  Golciir'bwv 
times  persecuted,  and  at  times  favour^  by  this  law;  they  ^'  ^'  ^®*** 
were  not  allowed  to  vote  in  elections.    A.  D.  1653,  a  law 
was  passed  punishing  persons  severely,  for  bringing  them 
into  the  colony,  and  they  were  banished,  and  it  was  made 
death  for  them  to  return. 

By  these  acts,  Quakers,  instead  of  an  oath,  were  allowed  Mam.  act, 
to  aflSrm  in  all  cases  in  which  an  oath  is  received,   in  a  ^^  j^ 
cause,  or  as  a  juror  in  a  civil  cause,  instead  of  the  usual  Feb.i^798. 
form.    Since  1763  they  havp  been  exempted  from  militia 
duties,  on  producing  the  evidence  requirea  by  law  of  their 
being  Quakers. 

§  39.  Only  real  Quakers  exempted  from  serving  in  the  mili-  le  BfM.  R. 
tia ;  hence,  one  who  ckdms  this  exemption,  must  prove  that  ^^^J^^ 
he  is  a  member  of  a  society  of  that  denomination,  and  that  he  |^netcb«r. 
frequetUhf  and  uswUbf  attends  with  such  societv  for  religious 
worship.  The  above  rule  was  a  good  one,  establbhed  by  the 
said  statute  of  1757,  namely,  that  one,  to  be  exempted  as  a 
Quaker  from  parish  taxes,  should  give  the  best  evidence  the 
nature  of  the  case  admitted  of,  that  he  was  conecientiouely  a 
Quaker ;  the  evidence  prescribed  by  that  statute  seems  to 
have  been  reasonable  and  consistent  with  religious  liberty ; 
and  no  doubt  something  of  this  kind  was  intended  by  the 
framers  of  the  third  article  in  our  bill  of  rights ;  and  if  this 
construction  had  been  early  adopted,  very  great  evils  had 
been  prevented,  which  have  existed  in  the  breaking  up  of 
paorishes ;  because  by  reason  of  the  construction  early  given 
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Cb.  48«    to  this  articlefit  has  in  many  cases, been  used  as  amere  pre* 
s,^^^sr^^  tence  for  avoiding  the  payment  of  regular  parish  taxes.  The 
evidence  on  the  act  of  1757,  came  fromtne  Quaker  society 
to  which  a  man  joined  himself;  and  he  could  ask  for  no 
evidence  more  favourable  to  himself. 
15  Maai.  R.       Aisumpsit  for  the  arrears  of  the  plamtiflPs  salary  against 
nm  V  Ifl^b.  ^^^  ^®^"  5  ^^^^  liable,  though  there  were  several  unincorpo- 
itants  of        f^ted  religious  societies,  or  other  associations  in  it,  the  mem* 
Camden.       bers  whereof  being  exempted  by  law  to  contribute  to  the 
minister's  support.     Judgment  for  the  plaintiff;  and  held 
also  that  the  persons  of  said  associations,  and  their  estates, 
would  be  liable  to  his  execution,  but  would  have  their 
remedy  over  against  the  town.      Among  other  thin^  an 
ecclesiastical  council  may  ^  advise  to  the  terms  on  which  a 
separation  may  usefully  and  honourably  take  place;''  if  un- 
reasonable on  the  part  of  the  town,  such  council  may  advise 
a  dissolution  with  some  indemnity  to  the  minister  for  the  in- 
convenience and  loss  of  prospects  he  may  have,  &c.    In  this 
case  each  party  reserved  the  right  to  dissolve  the  connexion 
on  six  months'  notice,  with  assent  of  such  a  council. 

15  Mass.  R.  EfUty  8ur  disseizin  on  the  plaintiff's  seizin  as  minister  of 
ett*J  "bui^  ^^®  First  Parish  in  Lebanon,  and  in  ri^ht  of  said  parish,  and 
roagiii.         ^^  ^^^  defendant's  disseizin  within  thirty  years.    The  land 

sued  for  was  in  1762  drawn  as  the  ministerial  lot  in  a  new 
town ;  a  congregational  minister  was  settled  and  died,  and 
after  his  death  the  plaintiff  was  settled  as  such  minister — 
held  he  succeeded  to  all  the  rights  of  the  former  minister, 
and  so  entided  to  the  possession  of  this  lot,  though  a  majori- 
ty of  the  town  were  then  of  other  denommalions. 

16  Man.  R*       A  person  of  a  difftrtni  sect,  Jiving  in  one  town,  assessed  in 

2l  parish  tax  for  land  lying  in  another,  may  recover  the  tax 
to  the  use  of  his  own  sect. 
1  Bac.  abr.        §  40.  Rise  and  progress  of  ecclesiastical  power  in  England, 
609,  &c.—    jjj  relation  to  temporal  matters ;  here  subject  to  our  civil  an- 
Roi.  abr.       tnonUes. 

361.— Danr.  Before  the  conversion  of  Constantine,  the  church  was  a 
^*  society  distinct  from  the  state,  and  had  its  rules  and  orders ; 

and  for  its  better  government  the  judicial  power  was  in  the 
bishops,  who,  by  their  gravity  and  wisdom,  had  obtained 
an  authority  in  the  church ;  tne  bishops  decided  all  causes 
among  Christians,  which,  without  great  scandal  to  them, 
could  not  be  carried  into  heathen  courts ;  following,  in  this, 
the  advice  of  St.  Paul,  the  converted  emperors  allowed  the 
bishops  the  same  jurisdiction ;  but  they  decided  according 
to  the  laws  of  their  country.  When  the  pope,  afterwards 
pretended  to  infallibility,  he  would  not  allow  this  conformity 
to  the  laws  of  the  several  Christian  states.    Several  states. 
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and  especially  England,  asserted  their  right,  and  held,  the    Cm  48. 
spnrituaa  jurisdiction,  when  exceeded,  was  subject  to  the  v^p-v-^^ 
control  of  the  temporal  courts.    It  will  be  observed  that  this 
judicial  power  in  the  bishops,  or  elders,  was  before  the  time 
of  Constantine,  altogether  grounded  on  voluntary  submission. 

Judge  Blackstone  observes,  that  "  in  the  time  of  our  Saxon  8  BI.  C<m. 
ancestors,  there  was  no  sort  of  distinction  between  the  lav  wliSis  78. 
and  ecclesiastical  jurisdiction ;  the  county  court  was  as  much  Lamb, 
a  spiritual  as  a  temporal  tribunal ;  the  rights  of  the  church  Saxon  laws, 
were  ascertained  and  asserted  at  the  same  time,  and  by  the  JJ'^Jco 
same  judges,  as  the  rights  of  the  laity.^    For  this  purpose,  4f]^^  Coi 
the  bishop  and  alderman,  or  in  his  absence,  the  sheriff,  were  38.— Tol- 
jodges  m  the  same  court,  and  there  had  the  "  cognizance  of  !«''•»  Ex'r. 
all  causes,  as  well  ecclesiastical  as  civil.^'    But  me  court  of 
Rome  disliked  this,  as  it  soon  became  an  established  maxim 
in  the  papal  system,  that  all  ecclesiastical  persons  and 
causes  should  be  subject  to  ecclesiastical  jurisdiction  onh/  ; 
suppose  to  be  vestea  in  the  pope  by  Christ^s  immediate 
investiture,  and  derived  from  the  pope  to  all  inferior  tribu- 
nals ;  hence  the  canon  law  laid  it  down  as  a  rule  that  sactr- 
dotes  a  regibus  honorandi  sunt^  non  judkandu    Soon  after  the 
Norman  conquest,  this  doctrine  was  received  in  England  and 
supported  by  the  foreign  clergy,  who  settled  there  m  shoals, 
and  the  papal  separation  took  place.    The  county  court  fell 
into  disuse,  and  tne  Norman  soon  bore  down  the  Saxon  laws, 
and  this  division  was  fixed  by  the  conqueror^s  forbiddine 
any  spiritual  cause  to  be  tried  in  the  secular  courts,  and 
commanding  the  suitors  to  appear  before  the  bishop  only, 
whose  decisions  were  directed  to  conform  to  canon  law. 

We  shall  soon  see  what  these  spiritual  causes  were,  di- 
rectly affecting  all  personal  estates,  including  .leases  for 
years,  put  at  the  disposal  of  the  church,  for  the  good  of  the 
souls  of  persons  deceased,  and  other  Catholic  purposes. 
With  a  short  interruption,  this  separation  of  spiritml  and  Ic^ 
causes,  of  canon  ana  common  law,  has  ever  since  existed  in 
Endand.  These  spiritual  causes,  so  called,  have  been 
ano  are  important  and  numerous;  exclusive  of  heresy, 
schisms,  ana  all  matters  purely  spiritual,  as  will  appear  on 
examining  only  a  few  English  statutes  and  cases,  among 
many. 

By  13  Ed.  I.  called  the  statute  drcumsptctt  agaJtis^  it  is 
declared  the  occluiastieal  court  shall  have  juri^iction  of 
penance,  enjoined  by  prelates  for  deadly  sins,  as  fornication, 
adultery,  and  the  like ;  to  punish  for  leaving  church-yards 
uninclosed,  and  churches  not  repaired,  or  not  conveniently 
decked,  of  tithes  and  oblations  accustomed,  (but  as  adjudgea, 
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Ch.  48.  except  modus  dumandi ;)  of  mortuaries  as  used ;  of  pensiont 
due  from  parsons  to  prelates  and  patrons ;  of  lajing  violent 
hands  on  clerks ;  of  defamation,  where  money  is  not  d^ 
manded ;  of  all  punishments  of  sin  and  breaking  oaths  in 
these  causes,  ana  power  to  commute  corporal  penance  for 
money. 

By  9  Ed.  II.  called  statute  articuli  c/ert,  the  spiritual 
courts  have  jurisdiction,  particularly,  of  tithes,  obventions^ 
oblations,  mortuaries,  redemption  of  penance,  violent  laying 
hands  on  clerks,  defamation,  (in  which  cases  the  king's  pro- 
hibition is  of  no  force,)  of  matters  testamentarv,  and  grant*- 
ing  probate  of  wills,  granting  administrations,  &c.  &c. :  and 
proceedings  according  to  ecclesituiical  law.  There  are  a 
few  small  local  exceptions  to  this  spiritual  jurisdiction,  but 
it  extends  to  all  matters  whatever,  incident  to  the  subjects 
above  mentioned,  as  to  decide  on  the  capacity  of  the  testa* 
tor,  who  is  appointed  executor  or  not,  &x. ;  but  where  the 
matter  is  merely  temporal  in  its  nature,  it  must  be  exercised 
according  to  the  temporal  law.  This  ecclesiastical  jurisdic- 
tion extends  to  all  matrimonial  causes,  and  to  all  matters  in« 
cident  thereto;  which,  also  embrace  much  property  and 
many  contracts. 

Bv  26  H.  YIII.  ch.  1.  and  1  Eliz.  1.  all  such  authority 
as  the  pope  exerted  or  exercised  in  England,  was  annexed 
to  the  English  crown,  and  there  was  no  other  material  alte* 
ration  there  of  ecclesiastical  power  in  these  cases ;  but  this 

Ewer  is  restrained  in  some  degree,  in  two  ways :  1.  The 
ig  by  commissions  appoints  delegates,  which  may  be  /ay 
as  well  as  ecclesiastical^  to  whom  an  appeal  lies  in  all  eccle^ 
siastlcal  causes,  and  except  as  above,*  the  temporal  courts, 
by  writ  of  mandamus,  prohibition,  &c.  keep  the  spiritual 
courts  within  their  poper  jurisdiction. 

For  ages  the  bishop,  or  ordinary  himself,  was  administra- 
tor, and  much  as  he  pleased,  disposed  of  the  personal  estate 
of  the  intestate ;  the  pretence  for  this  was,  that  the  deceased 
left  such  estate,  mainly,  to  be  applied  for  the  good  of  his 
soul ;  and  that  none  could  make  this  pious  use  of  it  better 
than  an  ecclesiastic.  It  will  readily  be  observed  this  spiritual 
jurisdiction  embraces,  in  a  greater  or  less  degree,  all  the 
personal  property  and  leases  for  years  in  England,  and  is 
yet  continued,  though  it  had  its  foundation  in  catholic  super* 
stition,  and  grew  up  as  a  part  of  the  papal  system  of  pohcy* 
It  will  also  be  observed,  that  none  of  these  powers  have  ever 
belonged  to  our  ecclesiastical  order. 

Several  further  powers  the  English  church  has  of  a  tem* 
poral  nature,  never  vested  in  ours.  See  benefit  of  clerey, 
uses,  and  trusts,  tithes,  mortuaries,  &c.  in  the  English  books. 
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Alsa  ministefs  in  Eoffland  not  oqIt  have  such  extensive  Cb.  48. 
poirers  ours  never  hao^  but  also  all  the  powers  ours  have ; 
and  also,  all  the  liberties  our's  have  in  preaching  on  politics 
and  other  subjects ;  the  case  now  is  very  different  in  Prance, 
especially  as  to  freedom  in  public  discourses  ;  there  the  pe- 
nal code,  art.  301,  provides,  ^  ministers  of  worship,  who  in 
the  exercise  of  their  functions,  shall  in  a  discourse  delivered 
at  a  public  meeting,  censure  or  make  objection  agamst  the 
government,"  &c.  shall  be  imprisoned  irom  three  months 
to  two  years.  The  influence  of  our  ministers  of  religion  must 
be  very  much  lessened  before  they  will  be  thus  restrained 
b^  a  penal  law.  It  is  useful  to  attend  to  these  general  prin- 
ciples in  the  English  law,  whenever  we  have  occasion  to 
make  use  of  English  law  on  these  subjects. 

In  1819,  New  Hampshire,  by  law,  exempted  every  person 
from  taxation  for  the  support  of  the  gospel  ministry,  differ- 
ing framhimin  religious  peratjumon,  &c.  if  he  chose  to  avail 
himself  of  the  difference ;  like  principle  in  the  constitution 
of  Connecticut — or  giving  more  liberty. 

§  41.  Episcopal  wardi  in  the  Unitei  States,  its  rights,  4^c.  9  Cinach, 
was.  a  case  certified  from  Vermont ;   action  of  ejectment  ^  ^^^ 
brought  by  said  town,  to  recover  possession  of  the  glebe  lot  town^tr. 
in  that  town :  several  important  principles  were  settled  in  Clark  &  *]. 
thi&  cause,  occupying  near  fifty  pages  in  the  report  of  it : 
As  1.  the  Supreme  Court  of  the  United  States  has  jurisdic* 
tion  where  one  party  claims  lands  under  the  grant  of  New 
Hampshire,  and  the  other  under  that  of  Vermont,  though 
both  but  one  state  when  the  first  was  made  :  2.  If  a  grant 
of  land  be  made  to  sixty-three  persons  in  equal  shares,  to  be 
divided  into  sixty-eight  equal  shares,  with  a  specific  appro- 
priation of  five  of  them,  each  jperson  takes  but  a  sixty-eighth 
part :  3.  If  one  share  be  declared  to  be  "  for  a  glebe  for  the 
church  of  England,  as  by  law  established,'^  the  grantees  do 
not  hold  that  share  in  trust,  nor  is  it  a  condition  annexed  to 
their  rights  or  shares  :  4.  The  church  of  England  is  not  a 
body  corporate,  and  cannot  receive  a  donation  eo  nomine : 

5.  A  grant  to  the  church  of  such  a  place,  is  §ood,  at  com- 
mon law,  and  vests  the  fee  in  the  parson  and  his  successors : 

6.  If  it  be  made  by  the  crown,  it  is  not  resumeable  at  plea- 
sure :  7.  Land  at  common  law  may  be  granted  to  pious 
uses,  before  a  grantee  exists  to  take  it :  8.  In  the  mean 
time  the  fee  is  in  abeyance  :  9.  And  if  made  by  the  crown, 
it  cannot  resume  it  at  pleasure  :  10.  The  common  law,  as 
far  as  it  related  to  the  erection  of  churches  of  the  episcopal 
persuasion,  the  right  to  present  or  collate  thereto,  and  the 
corporate  capacity  of  the  parson  thereof,  to  take  in  succes- 
sion, was  adopted  in  New  Hampshire  :    11.  The  king  had 
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Ch.  49.  the  sole  right  to  erect  the  church  in  each  town,  to  be  enti- 
tled to  the  glebe,  and  to  collate,  by  his  governor,  a  parson  to 
the  benefice :  12.  To  this  glebe  lot  a  voluntary  society  in  the 
town,  not  authorized  by  the  king,  could  not  entitle  them* 
selves  :  13.  If  he  erected  no  such  church  the  |;lebe  re- 
mamed  a  hmrediUu  jacensj  and  the  state,  succeedmg  to  the 
king's  right,  might,  with  the  town's  assent,  alien  or  encum- 
ber it,  or  might  erect  an  episcopalian  church  in  it,  and  col- 
late, directly,  or  through  the  vote  of  the  town,  indirectW,  its 
parson,  who  would  thereby  become  seized  of  the  gleoe  b 
ri^ht  of  his  church,  and  l>e  a  corporation  capable  of  trans- 
mitting the  inheritance.  14.  By  the  revolution  the  state  of 
Vermont  succeeded  to  all  the  rights  of  the  crown  to  the 
glebes,  appropriated  or  not.  By  statute  of  Vermont,  of  Oc- 
tober 30,  1794,  the  respective  towns  became  entided  to  the 
property  of  the  glebes  therein  situated.  15.  A  legislative 
grant  cannot  be  repealed.  16.  No  episcopal  church  in  Ver^ 
mont  can  be  entitled  to  the  glebe,  unless  it  was  duly  erected 
by  the  crown  before  the  revolution,  or  by  the  state  since, 
a  Cnneh,  ^  43.  The  religious  establishment  of  England  was  ad<^ed 
^^yj"***  by  the  colony  of  Virginia,  with  the  common  law  on  the  sub- 
See  ch.  143,  jcct,  as  far  as  applicable.  The  freehold  of  the  glebe  is  in 
a,  3.  the  parson,  and  not  to  be  sold  without  his  consent :  3.  A 

legislative  grant  to  such  church,  before  or  since  the  revolu- 
tion, of  lands,  cannot  be  revoked ;  hence  Virginia  statutes 
passed  in  1798  and  1801  were  void,  as  far  as  they  tended 
to  divest  the  episcopal  church  of  lands,  &c.  acquired  pre- 
viously to  the  American  revolution,  or  confirmed  to  it  smce 
by  statute :  3.  The  church  lands  cannot  be  sold  but  by 
the  joint  consent  of  the  vestry  and  parson,  if  there  be  one. 


CHAPTER  XLIX. 


ASSUMPSIT.    omCERS,  FEES,  $cc. 


See  ch.  31|        §1.  Assumpits,  by  officers  for  fees,  salaries,  &c.,  all  rest  on 

F««»*  one  general  principle.    The  office  is  known  and  established 

by  the  laws  of  the  land.    The  officer  is  legally  appointed  to 
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it,  and  for.  his  services  in  executing  it,  is  entitled  to  the  sala-    Ch»  49* 
17,  fees,  and  emoluments  annexed  to  it.  v,^"v^^ 

Genera/  princ^hs»  In  everj  action  by  an  ofiicer  for  the 
fees,  or  perquisites  of  lus  office,  civil  or  ecclesiastical,  he 
must  show  1*  that  he  is  a  hgal  officer,  or  one  recognized  by 
the  law  of  the  land. 

§  S.  That  he  executed  the  office  during  the  time  its  emolu-  4  T.  E.  366, 
ments  are  claimed  by  him :  and  §  3.  the  kind  and  amount  of  ^{J^J^  ** 
emoluments  annexed  to  it :  but  §  4«  different  evidence  is  re-  5  com.  D. 
quired  in  different  cases  to  shew  the  person  le^Uy  fills  the  i34,FiiU€r 
office :  the  distinctions  belong  to  the  heads  of  evidence.    §  5.  ^J^^ 
Whether  an  officer  has  misbehaved  or  not  in  office,  is  a 
question  which  shall  be  tried  in  a  proper  court  and  process, 
and  not  in  an  action  for  his  fees  of  office ;  but  in  Avery  v. 
Tyrindbam  above,  there  seems  to  be  a  different  opinion.    If  Dovgl.  378> 
not  in  Barnes  v*  Falmouth. 

§  6.  If  two  offices  be  incompatible,  the  officer  always,  by 
accepting  the  latter,  vacates  the  former,  and  ceases  to  lie 
entitled  to  its  fees. 

§  7»  An  office,  an  incorporial  heredUammt^  is  a  right  to  exer-  4  Im t.  88.-«- 
cise  a  public  or  private  employment,  and  to  take  the  emolu-  '  ^ac.  734. 
ments  belonging  to  it:  and  may  be  in  fee,  for  life,  years,  or  lUynd'i 
during  pleasure ;  but  a/tidtciai  office  is  persona/,  and  cannot  be  caie.— s  BI. 
grantea  to  one  so  as  to  be  assigned  or  to  pass  to  another :  hence  Com.  36 — 
no  assignee,  or  deputy,  executor,  or  admmistrator,  or  one,  in  re-  l^com^D 
version,  can  claim  the  fees  of  a  Judicial  office  in  asmmpsit^  or  140.— 3  ' 
in  any  other  action :  but  a  inmtftertaf  office  may  be  granted  Mod.  150. 
in  reversion,  and  may  be  exercised  by  deputy,  as  the  stew* 
ardship  of  a  manor,  &c.    But  a  ministerial  office,  when  it  is 
grantea  to  one  to  be  exercised  mptrsmi^  cannot  be  ex(K:uted  3  Saik.  357, 
by  deputy. 

§  8.  Fat  heUmg  by  law.io  the  principaU    If  the  deputy  2Saik.466. 
promise  the  principatto  pay  him  half  the  profits  of  the  of-  468.— 9  Co. 
fice,  it  is  good,  andan  action  lies.    So  to  pay  a  certain  sum 
out  of  the  salary  is  good ;  but  a  promise  to  pay  a  certain 
sum,  without  relation  to  his  salary,  is  void.     So  where  the  sa- 
lary is  certain,  to  pay  a  less  sum  is  good.    A  deputy  has  no 
interest  in  the  office,  but  is  a  servant  to  the  pnncipal ;  but 
an  assignee  has  the  fees  of  it ;  and  if  an  officer  be  by  the 
civil  law,  as  in  the  admiralty,  &c.,  yet  the  riffht  to  the  office  8  Co.  47.— 
is  determinable  at  common  law ;  so  of  an  ecdeaiastical  office,  ^  Co.  99. 
and  the  fees  appertaining  to  them  must  be  sued  for  in  the 
common-law  courts. 

§  9.  There  are  no  offices  in  Massachusetts,  or  in  the  Several  con- 
United  States,  of  inheritance^  and  none  in  taU^  and  none  ybr  >titutioiit, 
life  absolutely  ;  the  most  permanent  are  durmg  good  iefca-  •t^t^^^'i  *<?• 
viour.  Hence  a  minister,  in  a  parish,  has  only  an  office  for  /t/e, 
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Cm.  49.     determinable  on  misbehaviour*    Hence  we  have  bo  dowa 
v^^%^-^  in  offices,  or  fees  on  account  thereof^  belonging  to  women,  as 
Co.  L.  49.—  there  are  in  many  cases  in  England.    An  omce  during  g^ 
4  Invf  74^^*  ^"^^^^'^'^'^^''^^  ^  fof  ^^^9  ^^^  ^  fruholdf  condUionalb/^  though  re» 
in.  '     '     moveable  on  misbehaviour,  or  an  address  of  the  legis- 
lature, 
tlfbd.  100,       §10.  Particular  cases*     If  an  office  in  the  customs  be 
Sti'faiev       ^'SQ^cd  to  ^  ^n^  B  during  pleasure,  and  A  dies,  and  then  it 
cfenef.      ^  panted  to  C;  and  B,  under  pretence  of  survivorsh^ 
which  cannot  be  unless  specially  povided  for,  exorcises  the 
office,,  and  receives  the  fees  of  it;  C  may  have  iustm^fiii 
against  B  for  money  had  and  received  to  C's  use. 
8T.  R.  89,        §  11*  This  was  assumpsit  on  an  agreement  made  Julv  I9 
^chford     1786,  by  which  one  for  £6000,  bought  the  command  of  an 
PfMton.—     ^^^^  inf&ai  ship  in  the  Company's  service,  and  the  plaintifi 
6  ind  6  Ed.    sued  for  the  x5000.    The  sale  was  without  the  knowledge 
VI.  of  the  East  India  Company,  and  it  was  held  by  the  court  to 

be  void,  and  that  the  contract  cannot  be  the  foundation  of 
an  action ;  for  this  sale  was  not  only  against  a  bye-law  of 
the  Company,  and  the  charter  party,  but  also  against  ;mi/tc 
polictf. 
1 H.  B1.3S2,      §  13.  And  the  court  held,  1*  that  on  principles  of  public 
PajpBon  V.       policy,  no  money  consideration  ought  to  influence  tne  ap 
-^i^H^bl'    pointment  to  oflfces:  and  2.  that  no  right  of  action  can 
827,  cfar-'     spring  out  of  an  fifefoi  contract ;  hence  puffing  ai  an  auction 
fbrth  V.         is  a  fraud  on  the  real  buyers,  and  no  sale  there  can  be  en* 
New^n       A>roed  :   3»  That  no  action  can  be  maintained  <mi  an  ill^al 
Coii.219.      contract,  respecting  the  appointment  to  an  office,  which  ia 
Butthehi^h-  not  saleable.    The  contract  is  a  fraud  on  the  East  India 

^'t^^t'd*  Company. 

IftheftS^  '  §  ^  3*  P^^^ons  V.  Thmnpscn  was  thus :  an  officer  in  the  dock* 
'^iddin^  con-  yard  at  Chatham,  agreed  to  give  the  former  office  there,  a 
tiooefl  after  certain  share  of  the  profits,  if  he  would  procure  himself  to  be 
^a»Bi^^  superannuated,  and  retire  to  make  room  for  this  new  officer. 
Bramley  v.'  This  agreement  was  made  without  the  knowledge  of  the  na- 
Alt.  vy  board  to  which  the  appomtment  belonged.    It  was  ad* 

judged  to  be  void,  and  not  the  foundation  of  an  action,  be- 
cause it  was  against /mb/ic/)o/tcy. 
1  Mass.  R.        &  14.  In  this  case  it  was  determined  that  an  officer  has  no 
®7i  ^^\     right  to  take  the  thirty  cents  (provided  for  by  the  fee-bill  in 
r!°Shed7       Certain  cases)  in  addition  to  his  poundage  for  collecting  the 
contents  of  an  execution,  but  he  is  entitled  only  to  his  pound- 
c^t  and  iravtU    Yet  where  it  has  been  customary  to  take  it, 
the  demand  and  receipt  of  it,  by  the  officer,  is  not  of  itself 
evidence  of  corrupt  intention ;  and  so  not  ir^ictahh  ;  though 
perhaps  assumpsit  would  lie  to  recover  back.  *  So  if  he  taxe 
a;i  additional  sum  for  txtra  trouble, he  is  not  indictable;  nor 
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if  tike 'CxeeiM  arise  ffom  misudce  in  compiitatita ;  or  if  tM  Cli.  49* 
officer  thinks  he  has  a  right  to  it,  though  mistaken*  Though 
usswi^sU  may  he  to  recover  back  the  excess  so  paid  by  mu- 
idke  in  the  computation,  or  as  to  the  right.  If  the  excess  be 
not  toUJidhf  and  corruptly  demanded  and  received,  it  is  not 
withm  the  statute  of  Feb.  13,  1796,  (the  fee-bill.) 

§  15.  By  this  act  when  officers,  as  constables,  sheriffii,  as*  Mam.  Act  ^ 
sessors,  &c.  plead  the  general  issue,  and  give  a  brief  state'  \^gk^ 
mmt  of  facts  into  court,  in  the  place  of  special  pleaoings,  it  Mau*.  R. 
must  specify,  substantially^  the  facts  intended  to  be  proved,  I8I,  190^ 
and  in  such  form  as  to  enable  the  adverse  party  to  meet  Bangs  v. 
them  at  the  trial  in  the  manner  he  could  if  soecially  plead*    ^^' 
ed  I  and  the  defendants  open  and   close  as  tney  do  if  they 
plead  specially.    This  statement  applies  as  well  to  contracts 
as  to  costs. 

§  16.  This  was  an  action  of  assun^sit  for  money  had  and  LincoUi  9. 
received  to  the  plaintiff^s  use*    One  having  got  judgment  I'l^^ 
against  Crokett,  and  execution  against  him,  |ave  it  to  the  Crokett  V. 
defendant  to  serve,  in  the  year  1791,  and  on  it  he  took  Cro»  Stewart— 
kett's  cattle  on  Fox  Island,  and  sold  them  for  about  £20,  ^^^!;^JSj 
and  credited  on  the  execution  about  17«.,  pretending  he  fear^  bnus  Mtiw? 
ed  resistance,  &c.,  and  expending  the  residue  in  obtaining  ki.  231. 
and  paying  the  posse  comitatus.  Tne  evidence  was  that  there 
was  no  resistance,  or  threatening  to  resist*    The  court  held  t 
1.  That  the  officer  has  no  right  to  call  the  jMMe  comitatus  till 
there  is  resistance  or  threatening  to  resist :  3«  That  it  was 
wrong  to  go  fifty  miles  for  the  posse,  if  necessary  to  have 
it;  hence  all  Hunt^s  charges  were  disallowed  except  his 
travel  and  poundage,  £3  Is.    Verdict  for  the  plaintiff  for 
£l7,  and  interest  thereon,  because  the  execution  lay  against 
Crokett  on  interest,  and  had  the  officer.  Hunt,  as  he  should 
have  done,  applied  the  £l  7,  in  1791,  towards  paying  the  exe« 
Gution,  it  would  have  stopped  so  much  of  a  debt  that  drew  See  ch.  51. 
interest. 

As  to  the|iof«e  comitatus,  or  the  officer's  aid,  it  seems  at  4  Bac.  Abr. 
common  law,  that  any  sheriff,  deputyniheriff,  bailiff,  or  other  463.— sinit. 
officer  employed  to  serve  the  writ  or  process  of  the  king  ^fj^^ 
or  government,  or  to  preserve  the  peace,  might  call  to  his  ch.  66. 
assistance  the  posse  comtatus,  or  power  of  the  county,  in  case 
of  resistance  or  of  threatened  resistance  ;  that  is,  aid  sufficient 
to  overcome  it,  and  to  arrest  the  offender,  suppress  the  affiray 
or  riot,  &c. :  2.  And  in  this,  every  layman^  above  the  age  of 
fifteen,  and  not  aged  and  infirm,  and  able  to  travel,  was  in- 
cluded, and  bound  to  be  aiding. 

§  17.  3.  His  neglect  or  refusal  was  a  contempt  punishable  4  Bl.  Com. 
by  fine  and  imprisonment;  bemg  required  to  aid  and  assist  1^^7*315, 
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the  sheriff  cr  Justices,  accordii^ 
y.  ch*  8,  which  inflicts  this  punishment* 


Ch.  49*    by  the  sheriff  cr  Justices,  according  to  the  statute  of  3 


Daiton^i  §  18.  4*  So  the  constable,  or  even  a  private  persiMi,  might 

^Bkcfshe^  assemble  a  suflBcient  force  of  the  people  to  suppress  rebelsi 

riff,  N.  s.      ^^  enemies,  or  rioters.    So  a  justice  of  the  peace,  having  just 

cause  to  fear  a  violent  resistance,  might  raise  the  passe  cmnir 

UOaslo  remove  a  force  in  ma)dng  an  entry  into,  or  detaining 

lands* 

§  19.  5*  But  Westm.  1,  clu  17,  enacts,  that  if  a  distress 

was  held  in  a  fort,  the  sheriff,  or  his  baiUif,  might  take  the 

posst  camitahu  ;  and  by  Westm.  3,  ch.  39,  if  resistance  was 

made  to  the  execution  or  process  of  the  law,  the  sheriff  was 

directed  to  take  with  him  this  OM^e,  and  to  go  in  person  to 

do  execution ;  and  if  the  bailin  certified  resistance  £ailsely, 

he  was  liable  to  imprisonment. 

4  Bac.  Abr.       §  90.  6.  The  words  of  the  statute  were  construed  to  ex- 

Oier.  No. «.  ^gjj^j  ^^  executions  only  ;  and  not  to  writs  on  mesne  process* 

4ia[  iSmjv.  '^^^b  P^^^  ^^^  decided  on  an  arrest,  and  rescue,  on  mesne 

Froby.—   '  process  ;  on  rescue  pleaded  and  demurrer^  and  after  divers 

9Eap.  383,    arguments,  that  on  this  process  the  officer  is  not  bound  to 

cMeTdted.  ^«  ^^^  /^*«  ^^^  •*™* 

§  91.  7.  But  though  the  sheriff  was  not  obliged  to  take 

the  posse  comitaius,  yet  he  might  take  it  to  serve  mesne  process* 
May  V.  Pro-  So  rescue  is  a  good  excuse  for  the  officer  in  all  cases  of  mesne 
^y-  process.    This  was  decided  in  May  v.  Pro6y,  and  has  been 

deemed  law  since. 

§  99.  8.  But  otherwise  if  the  prisoner  had  been  once  in 
gaol ;  for  then  the  sheriff  must  keep  him  at  his  peril ;  but  in 
execution^  rescue  is  no  excuse  as  to  the  party  or  the  govern- 
ment.   For  rescues  being  an  excuse  on  mesne  process,  there 
are  these  reasons,  to  wit ;  onhr  the  action  is  lost,  and  a  new 
one  may  be  brought;  the  officer  often  meets  the  defendant 
suddenly,  and  is  obliged  to  arrest  him  when  pointed  out  to 
him,  when  the  posse  may  not  be  at  his  command  ;  and  writs 
in  mesne  process  are  numerous,  at  the  suits  of  indioiduals,  and 
it  mieht  be  very  troublesome  to  the  citizens  to  be  called  on 
to  aid,  every  time  resistance  might  be  made  or  threatened  in 
such  cases. 
Moore,  862.       §  93.  9.  Rescue  seems  to  be  no  excuse,  but  in  mesne  pro- 
807^9  £•'*  CM*,  in  which  the  posse  cannot  be  conveniently  had ;  deemed 
383.'-^  Co!'  superior  to  any  resistance,  but  that  of  public  enemies  ;  but  it 
84.— Year     is  an  excuse  in  all  cases  of  mesne  process^  whether  founded  on 
^!l«Bp4?ch'  ^"*''y*^»  contracts,  or  costs,  for  the  reasons  above  stated. 
l^  *      §  94.  10.  If  rebels  rescue,  it  is  no  excuse  on  executions  or 

in  mesne  process,  after  the  defendant  is  once  within  the  prison 
walls ;  but  the  sheriff  is  liable,  because  he  may  always  com- 
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mand  t3xtpos$e  ccmitatus,  and  may  have  his  remedy  against    Ch.  49. 
the  rescuers.  v«^-v-^ 

§  25.  1 1*  In  a  case  between  mesne  process  and  execution^  the  i  Stra.  429, 
sheriff  is  liable  for  a  rescue  ;  as  where  he  was  ordered  to  ^'  ^^JS" 
brmg  up  a  woman  in  gaol  after  judgment^  and  before  execution  Jted  2  Eb^ 
against  her,  on  habeas  corpus,  and  she  was  rescued ;  for  the  384. 
court  held  he  might  have  assembled  the  posse  after  judgment, 
though  before  execution* 

§  26.  12.  It  was  anciently  held,  that  a  rescue  on  mesne 
process  was  no  excuse  for  the  sheriff;  for  he  might  call  the 
posse» 

§  27.  13*  Westm.   2,  ch.  39  ;  on  this  act,  the  sheriff  in  Cro.  El.868, 
person  calb  the  posse  comitatus.  Smbert. 

.  §  28.  By  the  Colony  law  of  1646,  no  one  could  refuse  to 
aid  the  constable  in  the  execution  of  his  office,  in  criminal 
matters,  or  in  hues  and  cries,  or  in  collecting  taxes ;  if  he 
did,  he  forfeited  10^.,  and  in  some  cases  40^. 

§  29.  Bv  our  Province  act  of  1698,  the  sheriff,  his  deputy,  Prov.  L.  89. 
justice  of  the  peace,  or  constable,  might  call  out  the  posse,  and  ij^"*  ^' 
by  Mass.  act  of  February  26,  1796,  the  same. 

14.  By  these  two  acts,  the  penalty  for  not  giving  aid 
when  required,  is  a  fine,  &c.  Tnese  two  acts  are  limited  to 
criminal  cases. 

§  30.  15.  From  all  these  and  many  other  authorities,  it  is 
very  clear  that  a  deputy-sheriff,  justice  of  the  peace,  and  con- 
stable, can  require  aid,  or  the  posse  comitatus,  only  in  criminal 
cases,  under  the  act  of  February  26,  1 796 ;  and  in  civil  ac- 
tions, only  the  sheriff  m/^ewon;  and  he  in  executing  every 
civil  process  ;  and  each  of  them  in  executing  every  criminal 
process,  or  in  quelling  affrays  or  riots,  or  in  arresting  offend- 
ers for  offences  committed  in  their  own  view ;  but  that  the 
sheriff  is  not  obliged  to  call  on  the  posse  in  mesne  process,  but 
may  return  a  rescue  and  excuse  himself;  and  farther,  it  is 
pretty  clear,  that  these  ancient  statutes  on  the  subject  were 
adopted  here  in  the  practice  of  our  American  ancestors. 

§  31.  Chse,  an  omcer,  arrested  the  defendant,  on  mesne  8  Eait.  i7l, 
process,  and  afterwards  set  him  at  large  upon  his  promising  g**?*®'^' 
to  pay  the  debt ;  the  defendant  abscondea,  and  the  officer  see  Kyies «. 
was  obliged  to  pay  the  debt.    The  officer.  Close,  became  in-  Fackney, 
solvent,  and  held  the  plaintiff,  his  assignee,  could  not  recover  ^®^®'*  ^' 
back  the  money  from  the  debtor;  the  officer  being  guilty  of  ^2Phii.Ev! 
a  breach  of  dutv,  out  of  which  he  could  not  derive  a  cause  234. 
of  action  ;  for  this  was  a  voluntary  escape,  and  so  in  his  own 
wrong. 

§  32.  If  a  constable  promise  not  to  sell  goods  taken  on  an  2  Johni.  R. 
execution,  within  thirty  days,  his  promise  is  void.  So  if  he  ^ff '^,^ho1- 
engage,  if  the  debtor  will  deliver  him  property  as  security,  rfdje'. 
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Or*  49.  be  will  not  sell,  this  promise  also,  is  void ;  as  beine  Without 
consideration,  and  especially  as  being  contrary  to  his  duty^ 
as  ordered  in  the  writ. 

§  33.  If  a  deputy-sheriff  receive  money  on  an  execution, 
and  expressly  promise  to  pay  it  over  to  the  plaintiff,  by  a 
clear  and  absolute  promise,  assumpsit  lies  agamst  him,  and  it 
is  a  rule  of  law,  if  one  party  does  not  accede  to  a  promise, 
as  made,  the  other  party  is  not  bound  by  it. 

§  34.  A  constable,  aiter  letting  an  execution  sleep  in  his 
hands,  paid  the  creditor,  without  any  previous  demand  on 
the  debtor,  and  without  his  request.  Held,  he  could  not 
maintain  an  action  against  him  for  the  amount  so  paid ;  for 
no  man  can  make  another  a  debtor  to  him  without  his  con* 
sent,  for  no  one  can  make  me  liable  to  an  action  to  him,  even 
bv  doing  me  a  favour  without  my  consent,  expressed  or  im* 
plied.     Such  illegal  practice  tends  to  multiply  suits. 


7  Johns.  R. 
470»  TutUc 
v.Lore. 


3  Johns.  R. 
434^  Jones 
V.  WUson. 


CHAPTER  L. 


ASSUMPSIT.    ORDERS,  CHECKS,  &c. 


2  was.  353. 
Chamber- 
lyn  V,  Dela- 
rirc. 


§  1.  Assumpsit  is  often  brought  on  common  orders ;  these 
are  subject  to  the  same  principles  in  regard  tb  notice,  and 
demand  of  payment,  as  bills  and  notes  are ;  hence,  in  this 
case,  and  in  Wilson,  assumpsit  was  brought  for-  labour  done 
by  the  plaintiff  for  the  defendant,  and  his  plea  was,  never 
promised.  On  the  trial,  it  appeared  the  defendant  owed  the 
plaintiff  £l  8,  and  ^ve  him  an  order  on  one  Heddy,  where- 
oy  the  defendant  directed  Heddy  to  pajr  the  plaintiff  £18,  for 
value  received.  The  plaintiff  kept  this  order  four  months, 
and  never  applied  to  Heddy  for  payment.  Heddy  failed, 
and  the  court  held  that  the  defendant  was  discharged,  and 
that  theplaintiff  gave  credit  to  Heddy,  &c. 

§  2.  This  not  being  payable  to  the  plaintiff  or  order^  the 
jury  viewed  it  not  as  a  negotiable  bill  of  exchange,  or  draft, 
so  found  a  verdict  for  the  plaintiff;  damages  £l8.  Motion 
for  a  new  trial,  and  it  was  granted. 

§  3.  The  court  first  said  it  was  ^  objected  for  the  plaintiff, 
that  this  is  not  a  bill  of  exchange,  because  it  is  not  n^otior 
ble ;  that  it  is  of  the  very  essence  of  a  bill  of  exchange  to  be 
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payable  to  such  a  one  or  order ;  and  therefore,  the  plaintiff    Ch»  50. 
shall  not  lose  the  value  thereof,  as  he  would  have  done  if  it  v.^^^v'^^^ 
had  been  negotiabltj  hj  reason  of  his  holding  it  so  long  with- 
out demanduig  the  monej  of  Heddy/'    The  court  answered, 
that  when  the  plaintiff  accepted  this  order,  he  acquired  an 
interest  in  it,  and  had  he  received  the  £18,  he  would  have 
received  it  to  his  own  use;  that  the  plaintiff  by  accepting  it, 
undertook  to  use  due  diligence  in  getting  it  paid,  and  to  no- 
tify seasonably,  the  drawer,  if  Heddy  failed*    By  the  de- 
lay, the  defendant  had  reason  to  believe  the  plaintiff  got  the 
money  of  Heddy ;  ^  the  common  law  detests  negligence  and 
laches  ;  there  is  no  reason  applicable  to  the  case  of  holding  a    . 
bill  of  exchan^,  that  is  not  applicable  to  this  case."    The 
plaintiff  has  discharged  the  defendant  of  the  debt,  and  cre- 
dited Heddy  in  his  place. 

§  4.  No  time  appears  to  have  been  appointed  for  the  pav- 
ment  of  this  order  ;  of  course  it  was  payable  on  sight  or  00- 
mand.  The  holder  was  then  bound  to  present  and  demand 
payment  of  it,  as  soon  as  could  be  conveniently  done ;  this 
the  drawer  had  a  right  to  expect ;  this  was  according  to  the 
usual  and  correct  course  of  ousiness,  and  the  intent  of  the 
common  law ;  and  when  it  was  not  done  by  the  plaintiff  he 
was  guilty  of  laches^  and  ought  therefore,  to  suffer  by  Hed- 
dy's  failure,  and  lose  the  amount,  and  not  the  drawer  lose 
it,  who  had  been  guilty  of  no  laches  whatever. 

§  5.  So  on  the  same  principle,  when  A  gives  a  note  of 
hand  to  B  or  order,  payable  on  demand,  and  B  endorses  it 
to  C,  B's  endorsement  is  in  fact  his  order  on  A,  to  pay  to  C 
the  contents  of  the  note.    B's  endorsement  is  conditional^  to 
pay  if  A  do  not,  being  reasonably  called  upon,  that  is,  as 
soon  as  conveniently  may  be,  and  due  notice  of  his  failure 
given  by  C  to  B*    Now  when  C  holds  such  a  note  payable 
on  sight  or  demand,  he,  as  in  the  case  of  the  order,  ought  to 
present  and  demand  it  as  soon  as  conveniently  can  be  done. 
B,  whose  endorsement  is  an  order^  has  a  right  to  expect  this ; 
it  is  according  to  the  usual  and  correct  course  of  business. 
A  is  the  real  debtor,  and  C  ought  so  to  call  upon  him,  or  Other  cases, 
callbg  on  A,  and  he  failing  to  pay,  C  ought,  as  soon  as  con-  ][J?'_fu^ 
veniently  may  be  done,  to  notify  B  of  this  failure,  that  B  j^^^  ^^ 
■may  secure  himself  as  well  as  he  can ;  and  if  C  neglect  to  428.-2  H. 
do  this,  he  is  guilty  of  laches^  and  must  lose  the  note,  and  ^^^^'ZT 
not  the  endorser,  guilty  of  no  laches.    See  Israel  v.  Douglass^  \^' 
.  Taylor  v.  Higgins* 

§  6.  Gvarantees.     A,  having  sent  an  order  to  B  for  goods,  2H.B1.  613. 
£260,  to  be  sent  by  him,    C  guaranteed  payment   to  B,  ^^^^^^^ 
on  D's  undertaking  to  indemnify  C.     B  informed  C  the  J^  alt'^See 
goods  were  preparmg,  and  shipped  them  for  A,  without  post  14  and 
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Ch.  60. 


9  Johns. 
ca8.  409. 
N.  York 
Bank  V. 
Liyingttoo. 


8  Johns.  R. 
29,46, 
Leonard  V. 
Vreden- 
burrh. 
10  Johns.  R. 
419.    See 
Cro.  El.  137. 
3Biin,1886. 
14  Vesey, 
190.  ch.  9, 
a.SO.s.9.^ 
Amb.330. 
Rob.  on 
frauds.  4 
DaUas  133. 
226.— 


1  Johns.  R. 
143,  Cook  tr. 
Fellows.— 

2  Johns. 
Cas.  424. 

3  Johns.  R. 
230,234, 
Brower  v. 
Jones. 


2.  Slra.  910, 
Harris  r. 
Benson. 


giving  C  notice  they  were  shipped.  D  wished  to  recall 
his  indemnity,  on  which  C  wrote  to  B,  to  be  informed  if  he 
had  executed  the  order ;  to  which  B  gave  no  answer  for  a 
considerable  time,  being  abroad ;  on  this,  C,  supposing  from 
B's  silence,  the  order  was  not  executed,  gave  up  his  indem- 
nity to  D ;  held,  C  still  remained  liable  to  B  on  his  gttaran^ 
tee.  See  guarantee,  Sumner  v.  Parsons,  ch.  30,  a.  14,  Moses 
V.  Bird^  Joselyn  v.  Ames. 

§  7.  Another  guarantee — ^B  owed  C  a  sum  of  money.  A, 
by  writing,  for  a  valuable  consideration,  guaranteed  the  pay- 
ment of  it ;  B,  on  demand,  refosed  to  pay  at  the  time ;  of  this 
failure,  C  gave  notice  to  A,  and  demanded  the  sum  of  him. 
Held,  the  demand  on  B,  and  his  refusal  and  notice  to  A,  as 
above,  were  sufficient  to  entitle  C  to  an  action  against  A,  on 
his  guarantee,  and  without  a  previous  suit  against  B.  What 
words  import  a  guarantee  of  another's  debt.  3  Dallas,  415, 
424. 

§  8.  A  applied  to  the  plaintiff  to  buy  goods  on  credit,  and 
he  asked  for  security.  A  drew  a  promissory  note  for  the 
amount,  under  which  the  defendant  wrote,  '^l  guarantee  the 
above ;''  the  goods  were  delivered.  Held,  the  defendant's 
guarantu  was  collateral^  but  needed  not  any  distinct  conside- 
ration between  the  plaintiff  and  defendant,  for  as  all  was 
one  entire  transaction,  the  delivery  of  the  goods  to  A,  was  a 
consideration  for  the  defendant's  guarantee,  as  well  as  A's 
promise;  and  that  the  words  value  received,  in  the  note, 
were  good  evidence  of  a  consideration  on  the  face  of  the 
writing ;  and  if  there  was  any  doubt,  parol  evidence  was  ad- 
missible to  show  the  consideration,  or  to  prove  the  whole 
was  one  original  and  entire  transaction.  Special  asmmosU 
to  guarantee  the  debt  of  another.  A  guarantee  offeree,  is 
void  if  not  accepted.     1  Maulc,  and  SeL  R.  557. 

§  9.  A  acknowledges  due  to  the  bearer  hereof,  £lO, 
which  "  I  promise  to  pay,  to  B  or  order^  on  demand."  This 
is  payable  only  to  J5'*  order^  and  not  to  bearer. 

§  10.  The  giuirantor  may  settle  the  debt  with  the  promisee, 
and  then  sue  the  promisor,  though  the  guarantor  is  not  sued. 

A  creditor  received  an  order  from  his  debtor  on  a  third 
person,  the  amount  of  his  debt,  December  9,  1804;  this 
the  debtor  agreed  to  pay  in  ten  or  fifteen  days ;  the  creditor 
did  not  present  it  for  payment  till  March,  or  many  weeks 
after,  and  the  drawee  failed  in  the  mean  time ;  held,  the 
holder,  the  creditor,  must  bear  the  loss,  as  he  had  not  pre- 
sented it  in  due  time.  The  drawer  had  a  right  to  think  it 
was  paid. 

§  11.  As  to  interest  on  an  order  or  inlani)  bill  not  protested : 
An  action  against  the  drawer,  after  acceptance,  chief  jus- 
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lice  held,  for  want  of  protest  on  9  and  10  W.  III.  the  drawer  Ch.  60. 
could  not  be  charged  with  inUrest^  nor  on  money  lent,  with- 
out a  note  given.  An  inland  bill  at  common  law  was  only 
an  order  drawn  by  A  on  B,  parties  in  the  same  country,  to 
pay  a  sum  of  money  to  C,  or  to  C,  or  his  order ;  and  declar- 
ing against  the  drawer.  A  protest,  at  coinmon  law,  was  not 
necessary  to  charge  him.  See  Borough  v.  Perkins,  ch.  20, 
a.  11 ;  1  Salk.  131 ;  2  Lord  Raym.  992 ;  and  as  the  9  and 
10  W.  III.  does  not  apply  to  inland  bills,  as  to  protests,  if 
payable  afier  sight,  they  remain  mere  orders  at  common  law, 
see  Lifily  v.  Milh,  ch.  20,  a.  11  ;  4  D.  &  E.  170.  Hence 
the  acceptor  of  such  a  bill  or  order,  who  denies  payment  on 
the  third  day  of  grace,  is  not  chargeable  for  noting  the  bill; 
4  D.  &  E.  170,  175.  By  this  statute  only  inland  bills  paya- 
ble so  many  days  after  date,  can  be  protested,  and  none  can 
be  protested  at  common  law. 

§  12.  A,  drew  a  bill  in  Xew  York,  on  B  in  Charleston,  S.  5  ^®^^:,^- 
C.  •    Held,  an  inland  bill,  on  which  a  protest  for  non-accept-  ^jjj^ey. 
ance  or  non-payment,  is  not  necessary ;  but  due  notice  of 
non-acceptance  is  requisite  to  charge  the  endorser. 

§  13.  Where  an  order  given  for  goods  sold  was  not  payment,  il  Maas.  R. 
^c  As  where  the  plaintiff  furnished  caineo  to  the  defendant,  jj^^r" 
and  he  gave  the  plaintiff  an  order  on  Vyrus  Kiiig,  Esq*  on  MaxweU 
the  return  of  the  brig  Cataract,  from  a  voyaee,  to  pay  the  jun.  * 
plaintiff  or  his  order,  {(1 89.50,  and  charge  tne  defendant; 
the  plaintiff  gave  a  receipt  in  full  for  the  car^o  of  lumber 
sold.  King  accepted  the  order;  plaintiff  in  his  action  for 
the  price  of  the  cargo,  alleged  the  usual  time  to  perform  the 
supposed  voyage,  had  long  since  elapsed,  and  said  brig  not 
having  arrived,  said  defendant  became  liable,  and  in  con- 
sideration, &c.  promised  to  pay  the  plaintiff  the  contents  of 
said  order,  according  to  the  tenor  thereof.  Held,  the  plain- 
tiff might  recover  for  the  cargo,  &c.,  the  vessel  not  having 
returned,  and  being  much  out*  of  time ;  unless  the  defendant 
could  prove  the  plaintiff  was  to  take  the  risk  of  the  voyage ; 
the  acceptor  of  the  order  was  not  called  on  for  payment ; 
said  by  him  to  be  an  inland  bill  of  exchange,  as  between 
these  parties,  (7  D.  &  E.  243)  and  discharged  the  account 
for  the  lumber.  (5  Mass.  R.  299.)  The  plaintiff  recovered 
on  his  original  demand  for  the  balance  due  for  the  lumber, 
{(189.50,  for  which  the  order  was  given ;  the  receipt  was  no 
release  nor  conclusive  on  the  plaintiff. 

§  14.     What  is  not  a  guarantu.     A,  made  his  note  to  the  13  Mats.  R. 
defendant,  payable  on  demand ;  he  endorsed  it  thus,  "  I  J^Jj^^^*^*™ 
guarantee  tne  payment  of  this  note  within  six  months.^^  \^ MalwtR. 
Held,  he  was  liable  to  the  holder  of  the  note,  as  on  a  com-  52. 
mon  endorsement ;  and  the  note  did  not  lose  its  negotiability 
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Ch.  50.    by  this  special  endorsement.    Due  demand  was  made  on  the 
s^^-v'^^  maker,  and  notice  to  the  defendant  as  soon  as  he  returned 
to  this  country ;  he,  in  his  absence,  not  leaving  any  dwelling- 
house  or  place  of  business,  at  which  notice  could  be  eiven. 
7D.ftE.  §  15.  The  drawer  of  a  banker's  check,  inland  bill,  or 

^mv!  order,  issued  nine  months  after  dated,  on  a  consideration  af- 
steriiD^,  terwards  failing,  as  between  him  and  the  person  to  whom  de- 
ch.  30,  a.  livered :  A  subsequent  holder,  for  valuable  consideration, 
«  ••  %  ^'  fl^d  without  notice,  sues  it ;  the  drawer  cannot  be  allowed  to 
ch!i68,a.  object  this  circumstance,  though  the  general  principle  is, 
5,  •.  15.*  that  if  a  person  receive  a  negotiable  instrument  after  due,  he 
is  deemed  to  have  received  it  on  the  credit  of  him  from 
whom  received,  and  subject  to  the  same  equities  as  between 
him  and  the  parties  sued  on  such  instrument. 
3Joluii.Cai.  §  16.  Checlcs.  These  are  one  class  of  orders;  for  by  a 
Armrt***'  *'  check,  the  drawer  of  it  directs  his  banker,  cash-keeper,  or 
4^'  ai.  "*°*  ^^^  cashier  of  a  bank,  &c.  to  pay  to  J.  S.  or  bearer,  or  to 
3  Johni.Ca8.  order,  a  sum  of  money  named  in  this  check  or  order,  under- 
2B^-— Con-  standing  the  sum,  when  so  paid,  is  to  be  charged  in  account 
ren.*'  See  '  ^^  ^^®  drawer;  and  the  rule  is  settled,  that  this  check  or  w- 
oh.  SO,  a.  der  must  be  presented  for  payment  in  reasonable  time ;  or 
30.  the  holder  must  use  due  diligence  in  g[etting  it  paid,  and  if 

he  do  not,  it  is  his  loss  if  the  drawee  fail ;  may  be  declared 
on  as  an  inland  bill  of  exchange,  or  is  evidence  on  the 
money  counts ;  and  the  bearer  or  holder  is  prima  fade  the 
owner  of  it,  and  need  not  prove  a  consideration  paid,  unless 
circumstances  appear  suspicious,  or  it  be  suggested  it  has 
been  obtained  by  fraud.  One  kept  four  years,  and  not  pre- 
sented for  payment ;  held,  the  drawer  was  discharged.  But 
A  drew  a  check,  March,  1800,  on  a  bank;  this  was  not  pre- 
sented till  October,  1800,  and  was  then  refused;  the  drawer 
then  had  no  money  in  the  bank,  but  had,  afler  March, 
drawn  large  sums  from  the  bank ;  held^  he  was  liable,  as  it 
did  not  appear  he  had  sustained  any  loss  by  the  delay.  As 
to  what  is  reasonable  time  in  these  cases,  as  in  cases  of  notes 
payable  on  demand^  the  law  in  England,  and  in  the  United 
States,  is  by  no  means  settled ;  but  each  case,  as  yet,  rests 
very  much  on  the  circumstances  of  it.  Usually  in  these 
checks,  and  often  in  common  orders,  no  time  of  paymentis 
mentioned.  It  is  not  correct  to  call  such  a  check  an  inland 
bill  of  exchange ;  unless  we  mean  by  an  inland  bill,  a  mere 
order  to  pay  a  sum  of  money  oti  si^ ;  so  a  note  payable 
on  demand  must  be  demanded  in  a  reasonable  time  of  the 
maker,  and  notice  of  non-payment  immediately  given  to  the 
endorser :  eight  months  aUer  the  date  and  endorsement,  all 
parties  living  in  the  same  town,  too  late.  13  Mass.  R.  131, 
139;  Field's  case. 
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§  1 7.  If  A  send  an  order  to  a  merchant  to  send  him  a  certain    Ca.  50. 
quantity  of  goods  on  terms  of  credit,  and  the  merchai^  send  n^^-v-^^./ 
a  less  quantity  and  on  shorter  credit,  and  these  goods  are  3  Joim8.R. 
lost  on  the  passage,  the  merchant  so  sending  them  must  sus-  ^y  ^^1 
tain  the  loss ;  for  as  he  varies  from  A's  order  in  a  material  „,  p^^^" 
manner,  there  is  no  contract,  implied  or  expressed,  formed 
between  them.    Where  the  holder  of  an  order,  not  addressed 
to  any  one,  payable  to  bearer  must  shew  he  came  fairly  by 
it,&c. 

§  18.  Written  order  for  insurance  explained  hy  parol  evi-  15  Mass.  R. 
dence  of  the  agent :    As  where  an  insurance  broker  laid  a  433.— 
written  order  for  getting  insurance,  before  the  underwriters ;  5^*^^' 
and  at  the  same  time  communicated,  verbally,  to  them  what       ^ 
was  said  to  be  contained  in  the  order.     Held,  the  broker  or 
agent  was  a  competent  witness  to  prove  his  verbal  communi- 
cation, though  the  written  order  was  not  produced. 

§  19.  Guarantor.  Assumpsit  on  a  written  promise,  signed  12  Mass.  R. 
by  the  vdefendant  on  the  back  of  a  lease,  by  indenture,  of  a  ^^lA^*"" 
«hop  in  Boston,  made  by  the  plaintiff  to  one  Fiiield  and  one  ^' 
Weeks ;  the  lease  was  executed  by  the  plaintiff  and  Weeks 
only,  though  written  to  be  executed  by  Fifield  also :  the  de- 
fendant's writing  was,  "  this  may  certify  that  I,  the  subscri- 
ber, of  Boston,  &c.,  do 'euaranlee  the  faithful  performance,  on 
the  part  of  Daniel  Weeks  and  Ebenezer  Fiiield,  of  the  witbin 
agreement,  for  value  received."  Held,  Wedcs,  the  defend- 
ant,  was  liable,  though  he  stated  at  the  time  he  signed,  the 
instrument  would  not  bind  him  without  the  signing,  &;c. 
of  Fifield ;  2.  Held,  the  permitting  the  lessees  to  occupy 
the  leased  premises  in  consideration  of  such  guaranty,  was 
sufficient  to  raise  a  consideration  for  the  promise  of  the 
guarantor,  though  he  cancelled  the  words  "for  value  re- 
ceived" before  he  signed:  Held,  also,  Weeks  was  clearly 
bound  in  the  joint  and  several  contract,  though  Fifield  did 
not  sign ;  and  when  Weeks  took  possession,  the  contract  was 
complete  as  to  him.  Not  yet  decided  in  this  state,  a  suffi- 
cient consideration  expressed  in  the  writing,  is  necessary  to 
make  a  promise  to  pay  another's  debt  binding ;  but  here 
was  a  consideration,  in  fact,  as  above.  If  the  defendant 
meant  to  take  advantage  of  the  defect,  the  non-signing  of 
Fifield,  he  should  have  notified  the  plaintiff  of  it.  ' 

§  20.  A  general  guaranty  of  another'* s  credit^  -where  an  origp-  12  Mass.  R. 
nal  vndertakir^,  Sfc.     The  defendant,  Israel  E.  Trask,  lived  Jf^^"''*^ 
at  the  J^atchez  in  1809,  and  gave  his  brother,  Augustus  Trask^  Trai? 
a  letter  of  July  17,  1809,  to  Chandler  Price^  a  merchant  in 
Philadelphia^  stating  that  if  the  said  Augustus  should  be  dispos- 
^  to  purchase  eoods  in  Philadelphia,  (to  begin  business  at 
the  Natchez,)  and  Price  would  reconunend  him  to  any  of  his 
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Ch.  50.  friends,  or  procure  goods  for  him,  he,  the  defendant,  would 
y_0^  -^_f  be  responsible  for  them  agreeable  to  contract*  Price  intro- 
duced Augustus  Trash  to  the  plaintiffs,  who,  on  Price's  assu- 
rance of  the  defendant's  ability,  credited  said  Augustus  with 
goods,  to  the  value  of  ^1,659.38,  and  took  his  promissory 
note  for  the  amount,  payable  June  1,  1810 ;  this  was  never 
paid*  Held,  the  defenaant's  promise  was  an  original  one  on 
his  part,  and  collateral  to  said  note  as  security,  and  not  liable 
to  any  contingencies,  except  gross  negligence  in  securing  the 
debt*  It  did  not  appear  the  plaintms  had  ever  demanded 
payment  of  the  said  Augustus,  but  they  made  inquiries  about 
him,  and  found  him  unable  to  pay*  Nor  did  it  appear  they 
had  ever  notified  the  defendant  of  the  failure  of  said  Augus- 
tus, or  demanded  payment  of  the  defendant  till  July  19, 
1812,  when  he  lived  at  BrimJUld^  in  this  state ;  the  plaintiff's 
taking  said  note  made  no  difference*  The  distance  of  the 
parties  from  each  other  explained  the  length  of  lime,  &c* 
TCrancb,  §  21.  Case  in  equitt/.  Error  to  the  Circuit  Court,  Rhode 
Seiir?'  ^"'"  '^^^"^  •  •^  ^^^^*^  of  credit  is  no  ground  of  equity^  or  of  ^ranr 
Ciark^a  ex-  %  ^^^  ^^^  construction  of  it  is  the  same  in  equity  as  in  /axo, 
ecuton,  &c.  and  any  facts,  that  tend  to  explain  the  intention  of  the  par- 
ties, may  be  introduced  as  well  into  one  as  the  other ;  and 
as  to  fraudj  the  remedy  at  law  is  complete,  and  there  is  no 
ground  of  equity  but  the  discovery  of  facts  solely  within  the 
defendants  knowledge :  and  if  this  fail,  as  where  by  his  an- 
swer he  discloses  none  such,  and  the  plaintiff  rests  solely  on 
his  own  evidence,  it  is  a  case  at  law :  2.  If  A  give  credit  to 
B,  on  the  responsibility  of  C  on  his  undertaking,  A  ought 
immediately  to  give  notice  to  C  :  3.  If  A  fraudulently  recom- 
mend B  to  C,  and  thereby  he  sustains  damages,  A  is  an- 
swerable to  C  to  the  amount ;  secus^  if  he  honestly^  and  by  mis- 
take, so  recommend  :  4*  A  guarantees  a  bill,  and  on  the  faith 
of  this  guaranty,  B  endorses  it;  the  principal  debtor,  C,  and 
the  guarantor^  become  insolvent ;  B  cannot  resort  to  a  trust 
fund  C  created,  to  indemnify  A,  his  guaranty :  5.  When 
the  guarantor  is  insolvent,  equity  will  not  decree  the  monies 
raised  for  his  indemnity,  to  be  paid  to  him  without  security ; 
the  debt  to  the  principal  creditor  shall  be  paid :  6.  Equity 
does  not  make  a  final  decree  unless  all  persons,  materially 
interested,  are  parties  to  the  suit,  though  some  of  those  per- 
sons are  not  within  the  jurisdiction  of  the  court. 
3  Wheaton'8  §  22.  The  guarantor  of  bills  is  held,  if  undertaking  be 
R.  101  to  substantially^  though  not  literally^  regarded.  As  where,  Janua- 
rfEwkw"^  ry  9,  1806,  Barker,  of  New  York,  wrote  a  letter  to  Lanussc, 
of  New  Orleans,  requesting  him  to  load  the  ship  Mac  with 
cotton,  &c.  for  Liverpool,  &c.  on  her  owners*  account^  (Taber 
&  Sons,)  and  saying,  and  "  for  the  payment  of  shipments  on 
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owners  accoiirits,  the  bill  on  them,  John  Tabcr  Sc  Sgiis,  C  h.  60. 
rortland,or  me,  al  sixlj  days'  sight,  shall  meet  due  honour/'  %^^^y^^^y 
Taher  &  Sons  acied  as  principals  in  the  business;  LanO«is:e 
didihti  business  as  he  was  requested  to  ifo  it  ;  some  of  his 
hills  Barker  paid:  he  afterwards  drew  on  Ta her- &  Sons, 
bills,  payable  in  New  York  ;  these  were  protested  for  non- 
payment, they  having  failed.  Held,  Barked  was  liable  for 
the  balance,  incladinp;  said  proiesled  bills,  though  strictly 
those  bills  were  riot  drawn  according  to  Barker's  assumpsit ; 
also,  to  pay  Lanusse  the  commission^  clisbu^^ements,  and 
charges  of  the  transaction-.  He,  by  drawing  on  'r^^*^**  ^ 
Sons  said  protested  bills,  lost  nothing  but  the  damages 
thereon. 

Guarantees,     A  dtbtOr^s  a^signee^  by  his  letter,  guarai^fees  his  7Cranch, 
debtorh  debt.     Afe  where  Carrington,  Green  &  Barker,  and  307.327. 
Nighingale,  owned  the  ship  Abigail ;  Oreen  &  Barker,  five  ^"[|^j*g\**" 
ninths,  Nightingale  two  and  a  half  ninthsv  and  Carringtonone  Car.in«riort 
and  a  half  ninth,  and  he  was  supercargo,  &c.&c. :  they  becanic  iA  error. 
indebted  to  Smith  &Co«ofI^ambar£:h  in  a  large  debt  con  tract - 
ed  by  Cairington,  for  the  benefit  of  the  ship  divd  voyage  ;  and 
Green  &  Barker,  by  letter,  of  July  12;l800,to  Smith  &Co.,en- 
gaged  to  be  responsible  for  Carrington's  debis,(pioad  the  ship. 
Green  &  Barker  failed,  and  assigned  to  John  Irtiies  Clarke 
their  interest  in  the  ship  and  cargo,  two-thirds  of  her,  and 
five-sixths  of  two-thirds  the  targo,   to  secure  him  for  his  en- 
dorsements he  hdd  made  in  their  behalf:    this,  Clark  men- 
tioned in  a  letter  to  Canringtoh,  dated  March  16,   180),  then 
advised    him  as  to  the  course  of  his  voyage,  settling  the 
ship's  accounts,  &c.,recoc;nized  theagreiemeht  between  Car-  ' 

rington  and  Green  &  Barker  as  to  the  ship  dnd  her  voyages 
and  held  it  valid  a&  against  Clarke,  &;c;.  and  added,  ^^  and 
Green  &  Barker's  conitract  with  you  shall,  in  every  respect  be 
fully  complied  with,the  same  as  it  would  havebcen  done  with 
them,  had  they  continued  owners."  Carrington,  in  bis  an- 
swer,dated  Havana,  April,  22,  1801.  mentioned  iheshipand 
her  cargo  were  under  a  bottomry  bond  to  Smith  &  Co., 
and  said,  he  presumed  Green  Sl  Barkck*  had  dc()uaini,ed 
Clarke  with  ^*the  txaci  siluatidyi  of  thitm^  and  havie  only  dis- 
posed (o  you  of  that  part  df  the  ship  and  cargo,  that  may  re- 
main after  the  bottomry  bond  is  settled  and  discharged  •,••  to 
thi^  Clarke  made  n6  objebtioa.  Smith  &  Co.  sued  HarringtO  i 
ton,  and  gol  judgment  for  their  debt<  and  he  was  obliged  to 
pay  the  whole  ;  he  sued  Clarke  to  recover  the  (ive-nihths,  thfe 
proportion  du6  fhom  Gireen  &  Bai^k^r  to  Carrington  ;  their 
part  of  the  debt  ht  had  thus  paid;  Thbre  were  many  cou^its  in 
his  declaration,  and  many  points  made  in  the  case,  but  it  was 
finally  decided  on  Clarke's  guarantee^   rn  his  >nh\  leitljr  of 
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March  16,  1801,  made  as  above ;  in  which  Clarke  engaged  lo 
do  exactly  what  they  were  bound  to  do.  Judgment  against 
his  executors,  who  were  admitted,  pending  the  action  on  his 
guarantee,  certainly  a  very  plain  one.  In  this  action  the 
judgment,  Smith  and  Co.  recovered  against  Carrington,  was 
admitted  in  evidence,  but  was  objected  to  by  Clarke's  execu- 
tors, because  he  was  not  a  party  to  it.  But  2.  held,  he  was ; 
and  Marshall,  C,  J.,  in  delivering  the  opinion  of  the  court, 
said  this  judgment  was  admissible,  because  founded  on  the 
contracts  of  Carrington  with  Smith  &  Co.,  for  which  Green 
&  Barker  were  liable;  a  material  document,  &c.  to  shew 
how  far  Green  &  Barker  were  responsible  when  they  as- 
signed to  Clarke,  and  as  they  wei^e  co-partners  with  Cap- 
rington  ;  and  if  not,  3.  it  is  a  ease  of  warranty  andindemdity^ 
and  in  such  case  a  judgment  fairly  obtained  against  the  per- 
son to  be  indemnified,  rspecially  if  obtained  on  notice  to  the 
warrantor,  is  admissible  on  a  suit  against  him  on  his  con- 
tract of  indemnity,  and  admissible  against  Clarke,  because 
he  had  made  such  contract,  proved  by  bis  said  letter,  in 
connection  with  the  other  evidence  in  the  case. 

§  24.  Letter  of  credit  how  construed.  The  defendant  oi 
New  York,  May  16,  1810,  wrote  a  letter  to  the  plaintiffs,  re- 
(jucsting  them,  (at  Albany,)  to  deliver  goods  to  J.  &  G.  Sher- 
man, to  the  amount  of  Jl,000  or  ^1,500,  for  which  the  de- 
fendant held  himself  accountable  to  the  plaintiff.  They  di- 
rected one  Dox;  at  Geneva,  to  supply  them,  and  became 
accountable  to  him :  he  supplied  them,  and  the  plaintiffs 
brought  this  action.  Held,  the  defendant's  engagement  to 
the  plaintiffs  did  not  make  him  answerable  for  the  goods  fur- 
nished by  Dox ;  also,  a  surety  is  not  answerable  beyond  the 
ficope  of  his  enga2;ement.  Like  principle,  4  Johns.  R.  476,. 
477 ;  ihe  plaintiff's  interest,  in  the  letter  of  credit,  not  being 
assignable,  as  it  was  addressed  lo  a  particular  person,  and 
not  a  general  letter  of  credit.  Report  of  the  referees  sel 
aside. 

Assumpsit,  The  defendant.  May  ,  1804,  addressed  thei- 
letter  of  credit  to  the  plaintiffs  to  advance  goods  to  the  de- 
fendants' sons  to  any  quantity,  but  no  time  was  named  ;  they 
look  goods  on  credit  srv^cral  times,  for  which  they  paid;  and 
in  December,  1805,  eighteen  months  after,  they  took  more 
goods  on  credit,  and  gave  their  note;  this  not  being  paid, 
the  plaintiffs  sued  the  defendants;  held,  they  were  not  liable, 
for  the  letter  of  credit  did  not  extend  beyond  the  first  par- 
rel of  good -i,  and  not  like  ihc  case  of  Hutchinson  t.  Bell, 
I  Tauhton,  558,  as  that  was  a  case  of  fraudulent  representa- 
tion. In  construing  both  of  these  contracts,  tjic  courts  con- 
sidered extrinsic  circumstances  as  frauds,  and  thesonprob- 
bly  being  set  up  in  business.  &c.  in  Mnj',  180-1. 
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Art.  1.  General  principles  §  1.  The  articles  for  wliicL 
u  minor  is  bound,  and  usually  his  parent  where  the  credit  is . 
proper,  are  alone  necessaries  ^  as  food  drink,  clothing,  wash- 
ing* physic,  education  or  instruction,  fire-wood,  and  lodging. 
If  the  law  stopped  here  there  would  be  less  uncertainty,  as 
these  may  be  such  as  make  persons  generally  comfortable; 
but  the  law  seems  to  go  further,  and  adds  they  must  be  ac- 
cording to  ihe  estate  and  degree  or  rank  of  the  parent:  now, 
usually,  it  is  impracticable  for  a  court  to  know  precisely 
what  a  parent's  estate  and  degree  is.  .Some  lawyers  go  fur-  * 
ther,  and  say  they  must  be  not  only  necessaries  according 
to  estate  and  degree  but  necessaries  for  the  child  under  his 
then  circumstances;  and  the  child  will  be  bound,  and  of 
course  the  parent,  only  to  the  amount  of  the  value  of  the 
necessaries  taken  up  on  credit  to  the  minor,  and  not  to  the 
amount  of  the  contract  he  makes;  for  the  law  to  hold  the 
minor's  contract  for  necessaries  as  to  ihc  price  or  amount  not 
binding,  but  only  for  the  reasonable  value,  seems  proper  oi^ 
general  priaciples ;  for  though  the  law  may  rcasonablv 
authorize  the  minor  to  take  up^neccssaries  and  bind  him- 
self,  and  parent  often,  to  pay  their  real  value,  yet  there  is  no 
occasion  for  the  law  to  empower  the  minor  to  contract  for 
'M\y  high  or  particular  price,  as  to  this  he  wants  discretion. 
So,  as  to  what  arc  necessaries  for  him  or  not,  he  wunts  dis- 
cretion. Hence  the  person  giving  him  credit  supplies  the 
articles  at  his  peril. 

As  where  Ed.  Chester,  a  minor,  took  up  of  the  plaintiff's  C-ro.  Jam. 
testator,  a  costly  cloak  of  lace  velvet,  &c.  price  £21  Cy.,  '^^^Jj^ '' 
also  a  doublet  and  a  pair  of  hose  of  velvet,  price  £27,  and 
promised  to  pay^&c.  Judgment  for  the  defendant :  I, 
because  not  averred  for  himself:  but  2.  if  so  averred  for 
iiis  own  wearing,  yet  it  was  not  averred  "  ihat  they  were 
necessary  and  convenient  for  him  to  wear,  according  to  his 
estate  and  degree." 

Debts   on  contracts  for  apparel,  fustian,  velvet,  and  satin  Cro.  Ll.  ^ 
-uits,  laced  with  gold  lace,  amounting   to  £44,   paid  £4  in  p^^'j^^fj^" 
part:  j>!co,  infar.ry.     Replication,  the  defendant  -^as  -♦  'rci- 
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Th.  51.  ilcman  of  lUc  l.arl  of  Es^^cx's  chamber,  "  and  ^o  it  was  l>ii 
^rl.  I.  necessary  •ppucl;*"  defendant  demurred.  Court  held,  I. 
N„^V-^^  they  wo  i<i  jtiilgc  wfcfl/  was  necessary  appars  I ;  2.  Held, 
tliPsc  suiis  wore  not  necessary  for  an  infant,  though,  a  gen-, 
llrinan:  3.  Hi  Id,  if  the  £4  had  not  been  received,  the 
plaintiff  should  have  judgment  '*  for  those  com racts  which 
wore  allowed  of, &c." — dow  what  were  these?  not  the  rea- 
sonable worth  of  these  articles,  for  the  court  djeemed  iheni 
not  npre««»aries ;  some  have  understood  by  "those  con- 
tracts w!ii::h  were  allowed  of,  &c.'*  the  price  of  apparel  the 
s:«me  iMimhcr  of  suits,  such  as  were  neqessaries;^  but  how 
woi;ljJ  it  have  been  possible  in  an  action  for  three  suits  of 
fus  ian.vtlvet^  and  satin  laced,  not  necessaries^  for  the  court  to 
have  t;iven  judgment  for  the  rea^^onabte  value  of  three  suits 
«>f  something  else,  as  common  cloth,  &:c.  such  a&  was  neces- 
siiry  ?  ns  such  somethinor  pjse  wa?  totally  foreign  to  the  ac- 
tion, Bui  it  is  conceived  the  defendant  sold  these  three 
rich  suits  at  hi&  peril,  axidi  failing  to  recover  for  thfem,  it 
u  as  not  in  the  po.\xer  of  the  conrl  to  substitute  the  reason- 
able price  of  three  proper  suits  of  serge  or  common^cloth, 
a  substiluiQ  so  totally  uncertain,  and  one  that  never  ex- 
isted. 

And' on  those  authorities  it  has  been  said,  if  a  sailor  boy 
buy  a.  coju  of  superfine  broad  cloth,  and  covered  with  gold 
lace,  and  contract  to  pay  the  real  worth  of  it ;  yet  he  would 
be  held  to  pay  no  more  than  its  reasonable  value  to  Aim, 
which  would  be  no  more  than  cloth  of  a  much  inferior 
degree;  but  on  what  principle  can  a  court  assume  the  price 
of  a  coat  of  inferior  cloth,  where  no  such  coat  was  sold  or 
existed?  And  when  the  plaintiff  has  acted  improperly  in 
selling  the  superfine  broad  cloth  to  a  sailor-boy,  w,hy  should 
he  be  allowed  to  turn  round  and  recover  for  a  suit  of  suita- 
ble cJoth  ?  And  is  the  bov,  or  his  parent,  to  pay  costs  in  such 
rases?  He  must  unless  the  value  of  a  proper  coat  was  ten- 
dered, and  on  what  principle  is  a  tender  to  be  made  in^such 
a  c-asc  oft  total  uncertainty  ?  It  is  conceived  the  plaintiff  must 
recover  of  the  minor  child,  or  of  its  parent,  in  such  case,  on 
the  ground  the  articles  supplied  were  necessaries^  or  not  re- 
cover at  all  J  and  on  the  defendant's  plea  of  infancy,  the 
replication  has  invariably  been,  that  the  very  articles  sued  for 
were  necrssQyis ;  on  which  issue  has  been  joined. 

§  2.  Whatever  pAce  for  necesFories  a  minor  may  agree  for, 

I  he  or  his  parent  is  lijble  only  for  iheii*  real  ra/ti^,  otherwise 

it  woul.l  be  allowing,  unnecessarily,  a  legal  capacity  in  the 

niinor  to  bargain  for  \hi^ price.     Hence  it  is  essential  the  r(?a/ 

Tnimm  yy.     ^"^''^  ^^  ^'^^   neces'ssries,  and  so  the  rtal  consideration  be  in- 

IIuMt.— Cro  El  9-0.  Aytiffo  v.  Archdalc— Moor.  679.—1  Roll,  729.-00.  L.  172 
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quired  iiilo;  and,  therefore,  it  has  been  truly  said,  that  if  the  Ch.  51. 
minor  give  di  penal  bond  for  the  price  of  his  necessaries,  or     '^rt.  1. 
other  contract,  the  true  consideration  of  which  cannot,  by  >^?n*^»^ 
law,  be  inquired  into,  it  is  votct,  because  it  tends  directly  to 
preclude  him  an  advantage  the  law  allows  him ;    that  is,  al- 
ways to  ascertain  the  real  tra/ue  of  the  necessaries  supplied 
him  :  and  on  the  same  ground  it  may  be  true  that  an  infant  is 
never  liable  on.any  express  contract,  as  it  is  certain  he  is  not 
liable  to  the  extent  of  it ;  as  he  is  never  liable  for  too  high  a 
price  he  agrees^  nor  can   his  parent  be,  as  he  can  be  liable 
only  as  far  as  his  minor  child  is,  on  his  contract;,  except 
where  the  parent  permits  the  things  to  be  used;  knowing  his^ 
child  took  them  up  on  credit  i  then  possibly  there  may  be  the 
parent's  implied  promise  to  pay  the  price  the  child  agreed 
for.     So  if  the  child  take  up  oa  credit  articles  hot  necessa- 
ries, and  hi&  parent,   knowingly  allows  thjem   to  be  used, 
ther^aay  be  his  implied   promise  ta  pay  for  them  ;  as  it 
may^Pconsidered  the  parent  has  adopted  the  child's  pur- 
chase and  made  it  his  own,  and  if  not,  he  ought  seasonably 
to  disavow  it.     If  a  minor  give  a  security  for  necessaries,  the  Cvik,  160 
consideration  of  which  can  be  inquired  into,  he  is  bound  by  —Moor.  679:. 
it  and  to  the  price,  if  reasonable.     Hence  by  a  note  before  i^^^^Jj"' 
negotiated,  or  negotiated  after  dishonored,  as  then  the  con-  n.  P;129.1. 
sidered  may  be  examined;  so  a  note  not  negotiable..    But  L&tch,  169. 
he  is  not  bound  by  a  bill  of  exchange,  as  its  consideration  ^.^"o'^^ 
cannot  be  examined;    so   one  bound  by  a  single   bill,   as  £. 40, a- 
once  its  consideration  could    be  inquired    into,  though  not  J>ov«,Bart- 
now  J  hence  now  not  bound  by  it.     Nor  is  he  bound  by  an  ™.-l*chitfcy, 
insimul  <;omputatsetj  even   for  necessaries ;    for   he   has  not  ^.—Plow. ' 
ability  to  settle  an  account;    and  when  the  law  was  so  set-  ?SflS?'^" 
tied,  its  consideration  or  the  value  of  the  items,  could  not  be  RoIi.483.— 
examined,  though  errors  in   it  now  may  be  inquired  into*  Cro.Jam.^ 
Per  Duller,  J.    *'the  only  consideration  for  the  promise,  is  ^^^^*' 
the  stating  of  the  account  f   but   per  Lord  Mansfield,  '^  an 
infant  cannot  bind  himself  by  stating  on  account:"  and  by 
both  thjc  promise  is  void.      On  the  whole,  now  an  infa^nt  is 
not  bout>d  by   an  itisimul  computasset^  even  for  necessaries ; 
not  because  the  items  cannot  now  be  inquired  into,  but  be- 
cause he  is  not  capable  of  stating  and  settling  an  account. 
And  in  this  case   it   was  held,  the  bare  accounting  together 
and  promising  to  pay,  implied  a  good  consideration. 

§  3.  A  minor  is  not  bound  for  monies  lent  to  him,  nor  his  PreinChan. 
parent,  unless  actually  expended  in  necessaries,  in  equity  ^;'7i^' 
by  himself,  and   at  law   by  the  lender.     In   equity   bring 
vested  in  necessaries  by  the  minor,  he  is  vieweU  as  having 
received  necessaries ;  and  not  the  sum  lent,  but  the  vciluc  of 
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tht  necessaries  governs  the  demand :  but  at  lair,  the  promise 
must  arise,  if  at  all,  when  the  minor  borrows  the  money,  not 
when  he  lays  it  out  in  necessaries,  this  ex  post  facto  act  has 
no  effect.  In  equity  the  lender  is  viewed  in  the  place  of  him 
supplying  the  necessaries^  but  the  law  will  not  trust  the 
minor,  and  the  lender  must  at  his  peril  lay  it  out  in  nee* 
essaries,or  see  it  so  laid  out:  and  after  borrowed,  the  minor 
may  misapply  it.  And  this  distinction  between  law  and 
equity,  reconciles  several  cases,  otherwise  appearing  to  be 
contradictory;  and  in  this  case  held  not  liable  for  money 
lent,  as  the  debt  could  not  arise  at  the  time  of  the  lending, 
so  not  afterwards. 

§  4.  To  bind  the  minor  or  his  parent,  the  articles  must  be 
clearly  necessaries,  their  being  convenient  or  usefel  to  him 
is  nothing  to  the  purpose.  As  if  -the  minor  be  a  farmer 
and  buys  a  cart,  or  plough,  or  a  pair  of  oxen  ;  or  being  a 
trader,  buys  "goods  to  carry  on  his  trade;  for  as  the  court 
said,  in  one  case,  his  ability  to  bind  himself  for  his  nA:essa- 
ries,  is  allowed  him  merely  to  Jieep  him  from  perishing ;  and 
in  another,  not' to  buy  to  carry  on  his  trade,  "although  he 
gain  thereby  his  living :"  and  Dr.  and  St.  113;  2  Bulst. 
1^1 — 193;  2  Stra.  1083.  Not  allowed  to  buy  tobacco  to 
carry  on  his  trade.  Though  liable  for  necessaries  for  his 
person,  is  not  on  contracts  as  to  his  estate;  as  to  repair  his 
house,  &c.  His  lease,  without  rent  reserved,  is  void ;  with 
it  reserved,  is  voidable.  So  his  contract  to  be  an  apprentice 
is  void,  except  by  some  custom. 

§  6.  The  minor  may  bind  himself  for  necessaries  for  his 
fifmily,  as  his  wife  and  children:  for  ^s  the  law  allows  him 
to  marry,  it  must  allow  him  to  make  such  contracjs  as  are 
necessary  to  the  marriage  state.  On  the  same  principle,  he 
is  liable  for  his  wife^s  debts,  which  existed  at  the  time  of  the 
marriage;  for  per  Pratt,  C.  J.  necessaries  for  his  wife  are  so 
for  him.  But  if  ariicle.^i  be  furnished  tn  order  for  the  mar- 
riage, the  minor  is  not  liable,  as  the  woman  was  not  then  his 
wife.  So  he  is  held,  if  he  contract  for  nursing  fcw  chiUL 
But  not  any  authorities  are  recollected  to  hold  his  parents 
bound,  for  necessaries  supplied  for  his  family ;  as  when  mar- 
ried, &c.  he  is  emancipated;^  nor  when  to  better  his  estate  : 
for  thoughf  the  parent  is  bound  to  feed,  and  clothe,  and  edu- 
cate, &c.,  according  to  his  estate  and  degree,  his  children  ; 
yet  he  is  not  bound  to  better  or  improve  their  estate. 

§  6.  Minors*  contracts  void  or  voidable  only.  There  is 
hardly  any  part  of  the  law  more  uncertain  than  this.  1. 
What  contracts  of  a  minor  bind  him  :  2.  Which  are  void: 
1.  Which  voidable.  We  have  seen  a  minor's  contracts  for 
necessaries,  above   described,  bind  him ;    and  if  for  his/^rr-. 
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.9 o)ia/ support,  usually  his  parents,  whenever  he  is  put  into  a     Ch.  61. 
&itua^tion  not  to  receive  them  at  all  from  them,  as  when  ab-    Art.  1. 
sent  from  them,  or  when  they  cruelly^  leave  him  distitute,  or  \^^\y^^ 
in  cases  of  necessity,  when  they  may  be  fairly  intended  to 
give    him  credit,   and  another   supplies  necessaries,  they 
would  be  obliged  to  supply  if  present.     But  a  minor  is  con- 
cerned in  other  contracts  besides  these  for  necessaries  for 
his  personal  support:    be  is  often  necessarily  concerned   in  3  Bur.  1801. 
those  that  merely  respect  his  estate  ;  as  to  these  it  is  a  gene-  '^^^^q'qq 
ral  principle,  that  whenever  he  does  what,  by  law,  he  is  86.-^Co.  L* 
bound  to  do,  his  act  binds :  as  if  he  assign  dower,  makes  172.— 3  Bur. 
equal  partition,  releases  a  mortgage  fully  paid,  or  pays  rent,  i^^^  315. 
But  it  is  said  if  the  minor  be  compelled  to  an  act,  and  be  — sAtk. 
does  it  to  his  hurt^  be  is  not  bound  ;  as  if  he  makes  ujiequal  l^^Z 
partition,  he  is  compellable  to  make,  his  act  is  voidable*  So  Oom.  R-gTs. 
if  he  assign  dower  injudiciously,  tht)ugh  compelled  by  law  616.-^  Bur. 
to  do  it.     So  an  infant  trustee  is  compellable,  in  chancery,  ^J^^^^^ 
to  convey  as  an  adult  is.     So  to  give  a  discharge  for  monies  490/491.^^ 
paid,  and  though  the  minor  be  a/eme  covert^  this  by  statute, 
as  where  she  was  ordered  levy  a  fine.     So,  at  seventeen,  a. 
minor,  at  common  law,  can  act  as  executor,  except  he  can- 
not commit,  a  devastavit^  to  subject  his  own  estate  ;    nor  dis- 
charge a  debt  without  payment,  but  may  with  it.     So  an 
infant  may  contract  marriage,  males  at  14,  females  at  12  ; 
and  marriages  thereon  are  binding :   a  female  infant  may 
bar  her  dower  by  accepting  a  jointure ;  this  is  clear,  5  Bro. 
Par.  C.  510.      From  the  above  and  many  other  cases,  the 
principle  to  be  extracted  is,  that  whenever  a  minor  is  com- 
pellable to  do  an  act,  and  he  does  it  without  compulsion,  be 
never  can  rescind  it,  unless  he  does  it  to  his  manifest  injury  ; 
as  in  making  unequal  partition,  or  in  releasing  a  debt  as 
executor,  on  payment  of  part  only^  whereby  to  hold  his  re- 
lease valid  to  all  intents,  was  to  subject  him  to  a  devastavit ;  Cro.  Car 
hence,  though  eighteen  yeers  old,  such  a  release  binds  him  ^^^ 
not;  but  on  full  payment  he  must  release.     It  is  a  peculiar 
law  that  compels  a  minor  to  do  acts,  as  assign  dower,  &:c., 
yet  does  not  bind  him  if  he  does  it  injudiciously.     If  he  can 
only  act  to  his  advantage,  why  does  the  law  compel  and 
bind  the  other  party  of  age,  in  all  event,  at  least  till  the  mi- 
nor sees  fit  to  rescind  his  act  ?  Bound,  if  he  assent  to  a  lega- 
cy. 5  Salk.  196» 

1   Esp.  dig.  170,  it  is  said  a  minor  is  bound  in  whatever  Cites  3 Burr 
he  does,  for  the  benefit  of  his  estate;    as  wher^  a  copyhold  JJ^^^hjl 
estate  descended  to  one,  and  a  reasonable  fine  was  assessed.  Chester. 
Held;  assumpsit  lay  against  him  for  it,  at  full  age ;  he  having  Perkhur, 
enjoyed  the  estate  for  that  time  ;    and  Gates  J.  held,  it  lay  ■*^*"  ^* 
against  him  while  a  minor^  though  debt  would  not.     The  dc- 
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fghdaAt,  six  years  old,  was  admitted,  fine  £150,  assessed! 
deemed  a  reasonable  one,  and  judgment  against  bicn ;  but  he 
enjoyed  the  estate  after  he  came  of  age,  and  did  not  re- 
nounce it.  And  in  ibis  case,  the  plaintiff  recovered  ag$)in$t 
an  infant  the  rient  on  a  lease  made  to  him,  and  said,  "^  if  a 
lease  be  made  to  an  infant,  and  ht  occupies  and  .enjoys  he 
shall  be  charged  with  the  rent;"  this  caise  is  cited  by  Espi- 
nasse.  Reeve,  and  many  others,  as  good  law ;  not,  I  con- 
ceive, because  the  minor  could  bind  himself  by  his  mert 
contract  of  Uase^  or  because  he  sealed  and  delivered  it  ^  for 
he  seals  and  delivers  his  power,  or  bill  of  sale,  deemed  void 
as  above  ;  but  because  he  entered  and  took  the  profits^  and  so 
held,  to  pay  the  rent,  the  auidpro  quo,  for  these  profits ;  and 
the  cases  are  numerous,  m  which  a  minor  is  held  to  this 
sort  of  justice  and  equity ;  that  is,  to  render  a  Just  quid  pro 
quo,  for  what  he  has  actually  received ;  and  in  this  the  latv 
completely  protects  him.  And  this  is  the  true  principle  of 
each  action  sustained  against  himf  not  directly  grounded  on 
tort  and  trespass. 

Void  ads.  It  is  said  his  act,  not  in  the  least  a  benefit  to 
him,  is  void^  but  his  feoffnient  toith  livery^  is*  only  voidable^  but 
void  if  made  by  attorney;  and  because  his  power  to  his 
attorney  is  essential,  and  as  void  as  it  possesses  no  interest ; 
because  a  ffif re  naftfd  deed^  though  sealed  and  delivered,  not 
accompanied  by  any  possession,  or  of  receiving  df  payment 
or  profits,  or  of  any  quid  pro  quo^  is  always  void,  except  for 
necessaries ;  and  when  merely  raid,  the  other  party  is  not 
held,  as  then  there  is  no  consideration ;  but  there  is,  when 
the  minor's  act  is  only  voidable^  as  to  marry,  &c. ;  then 
there  is  a  consideration  to  the  other  party,  as  the  minor  may 
never  avoid  it,  and  then  the  other  party  will  have  the  fuTl 
benefit  of  his  bargain ;  as  if  also  a  minor  makes  a  lease  to 
A,  and  gives  him  possession,  and  he  to  pay  rent,  and  he  en- 
joys the  land ;  he  must  pay  it,  for  the  whole  contract  is  valid 
and  effectual  till  avoided. 

Only  voidable.  The  principle  on  which  the  minor's  act  is 
onfy  voidabfe  dnd  not  void^  certainly  is  not  because  he  de- 
livers his  deed,  for  he  delii)ers  his  power^  yrt  deemed  cotrf, 
though  several  cases  are  held  otherwise,  and  that  he  must 
avoid  his  deed  or  bond  by  special  pleading,  and  cannot  plead 
non  €stfactum.sec.  8  ;  this  m\not'^ sfciDffmeni  with  livery^  is  not 
void  but  voidable  only;  not  because  it  is  beneficial  to  him  for 
it  mjy  be  hurtful,  as  by  it  he  mny  part  with  his  land  for 
liitic  or  nothing;  \  vl  it  '^f^vndablf  onl;,  because  of  this /mry 
of  seizn  and  the  Jeoffec's  '^ntrij^  a-  .i  not  hoc^use  the  miiior 
makes  ti? .!  delivers  his  deed  of  ir^il  -pmi  ;    and  this  is  (he 


true  and   main  ground  on  whicu  n  niinur's  promise  or  con- 
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tract  is  voidable  only ;  and  valid,  and  a  consideration  to  the     Cu.  5U 
other  party,  until  avoided;    that  is,  he  makes  his  contract,      Jrt.  1. 
:\nd  in  execution  of  il^   does  certain  acts^  in  themselves  of  a   \^»%/*^^ 
binding  effect ;  as  where  he  contracts   to  convey  lands,  in  is  H.  6,2. 
itself  void,  but  in  execution  of  this  contract,  he  enters  on  the  L»t.  sect. 
lands  and  makes  livery  of  seizin^  and   puts  the  grantee  into  fo  JI2  Vent, 
possession,  or  he  hires  land,  and  takes  possession,  and  the  203.-A:o. 
profitsinexecutionof  his  contract  of  hiring;  so  a  minor  makes  J^-^- 
^  a  contract  to  sell  his  horse,  itself  void,  a  good  or  bad  bargain  32o._Utl 
but  in  addition  to,  and  in  execution  of  this  contract  he  actually  Ueton,Bcct 
delivers  his  horse;  this  delivery  makes  his  contract  voidable  ^^' 
cnly.     So  a  minor  makes  a  contract  to  levy  a  fine,  or  suffer 
a  recovery,  in  itself  void,  but  in  execution  of  it  Ke  goes  into 
court  and  levies  the  fine,  or  suffers  the  recovery ;  this  makes 
bis  contract  voidable  otxly*     So  in  scores  of  cases,  he  makes 
his  contracts  void  in  themselves,  but  in  execution  of  them, 
he  actually  gives  or  receives  the  quid  pro  quo^  which  addi- 
tional acts  render  his  contracts  only  voidable. 

This  whole  doctrine  is  well  illustrated  in  the  minor's  sale  Co.  L.  500. 
of  his  horse,  in  several  ways,  often  stated  in  our  books ;  he  ^5^^^  ^' 
contracts,  by  parol,  in  writing,  or  by  bill  of  sale,  scaled  and  Salk.  879.^ 
delivered  to  sell  his  horse  to  A,  for  JlOO ;    this  contract  of  3  Mod. 296, 
itself  is  void,  and  as  a  proof  it  is  so,   if  A   take  away  the  Thompson 
horse,  he  is  liable  to  trespass  to  the  minor.      But  if  in  addi-  v.  Leach, 
tion'to,  and  in  execution  of,  this  contract  of  sale,  the  minor  Hudson  r. 
actually  delivers  his  horse,  then  his  contract  becomes  only 
voidable ;  so  that  if  A  takes  away  the  horse,  he  is  not  so  lia- 
able,  but  bis  taking  away  is  lawfu!,  and  his  keepiniif  him  is 
legal,  until  the  minor  rescinds  his  contract;    and  if  A  has 
not  paid  the  ^100,  tlfe  minor  can  recover  it  any  time  before 
he  so  rescinds;  proof  of  the  delivery  of  the  horse,  andmot 
of  the  bill  of  sale,  makes  the  contract  voidable  only;   and  it 
is  also  proof  the  minor's  contract  is  valid,  and  a  considera- 
tion for  A's  promise  to  pay  the  price,  so  long  as  the  minor 
allows  or  leaves  his  contract  unrescinded. 

The  other  par'y ;  an  adult  is  bound,  only  when  thcmtnor'^ 
contract  is  voidable^  not  when  void^  nor  after  his  rescinding. 
^11  devises,  grants^  ^c.  to  minors  are  voidable  only ;  and  so 
a  power  to  him  to  accept  seizin.  Executory  contracts  are  void- 
able only ;  so  all  conditions  to  perform  collateral  acts ;  1  W. 
Bl.  575,  510;  3  Burr.  1794,  fee. ;  Pow.  on  Contr.  &c. 

§  7.  The  effect  of  a  minor'^s  rescinding  his  contract*  It  is  clear 
when  it  it  is  void  ab  initio^  all  things  are  as  they  would  have 
been  if  it  never  had  been  made ;  this  is  not  pro|.>erly  rescind- 
ed, as  such  is  alzoays  void ;  but  he  rescinds  his  voidable  con- 
tract, and  when  he  does  this  it  is  clear  he  does  not  make  it 
void  ab  initioj  but  only  after  the  rescinding  ;   hence  if  he  sell 
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Ch.  51.  his  horse,  and  actually  delivers  him  to  a  fair  purchaser,  and 
Art,  I.  then  so  rescinds,  the  minor  never  can  treat  this  purchaser 
as  a  trespasser;  but  the  minor  can  only  rescind,  then  call  on 
him  to  restore  the  horse,  and  treat  him  as  having  converted 
him,  if  he  neglect  or  refuse  to  return  him,  when  in  his  power 
to  do  it.     So  far  the  law  and  reason  of  the  case  are  plain. 

But  what  is  the  effect  of  this  rescinding;  as  to  the  {(100 
the  minor  has  received,  the  price  of  his  horse  he  sold  and 
delivered,  and  thus  recovers  him  backor  the  value;  clearly 
the  books  are  contradictory ;  most  clearly  in  justice  and 
equity,  and  according  to  some  decisions  he  must  return  this 
$100  to  A  the  buyer;  but  several  decisions  are  against  an 
action  to  compel  him  to  do  it;  the  real  diflScuIty  seems  to 
be  in  ibe  form  of  the  action.  We*  may  then  examine  this 
point  on  principle,  and  trace  the  ground,  step  by  step.  Sup- 

1)0se  then  a  minor  exchanges  horses  with  A,  and  each  actual- 
y  delivers  his  horse  to  the  other,  and  each  uses  the  horse  be 
receives  in  exchange,  then  the  minor  rescinds,  (if  he  can 
while  one)  and  gets  back  his  own  horse,  now  he  has  both  in 
his  hands.  What  has  he  to  do  with  A's  horse  ;  keep  him  too  ? 
Certainly  not,  in  justice  or  equity;  nor  can  he  in  law;  for 
after  he  has  thus  rescinded  and  got  his  own  horse  again,  A 
may  require  him  to  return  his  horse,  and  if  he  neglects  or 
refuses,  he  is  guilty  of  a  conversion  of  him,  and  trover  lies 
of  course,  as  a  minor  is  as  much  liable  in  tort^  and  for  conr 
versions^  as  any  person ;  this  is  clearly  the  law,  unless  A  is 
to  be  punished  just  the  value  of  his  horse,  for  trading  with 
the  minor.  Admitting  A  is  to  blame  for  so  doing,(not  always 
the  case)  this  is.a  singular  sort  of  punishment,  which  punishes 
•just  the  price  of  the  minor's  thing  sold  and  rtturned,  and 
gives  the  penalty  to  him  to  tempt  and  encourage  him  in  all 
sorts  of  fraudulent  traffic,  to  get  other  men's,  property,  and 
finally  to  keep  his  own  also ;  in  this  way  instead  of  giving 
the  penalty,  as  every  proper  law  ought,  to  the  public,  or  a 
part  of  it,  and  apportioning  it  not  according  to  the  price  of 
the  article  the  minor  sells,  but  to  the  degree  and  nature  of 
the  offence.  This  sort  of  punishment  is,  therefore,  absurd. 
In  this  instance  of  exchanging  we  find  sound  principles ;  if 
the  minor  rescind,  and  claim,  and  have  restoration  of  his 
horse,  he  must  restore  A's  horse,  and  in  obliging  him  to  do 
this,  the  law  fully  protects  his  rights^  and  does  ample  justice. 
But  instead  of  exchanging,  the  minor  as  above,  sells  his  horse 
to  A  for  J 100  received,  actually  delivers  him  then  rescinds, 
and  recovers  him  back  forever;  is  he  to  keep  the  $100 too, 
have  both,  and  A  totally  lose  the  $100?  .Most  clearly  not, 
say  reason,  justice  and  equity;  and  clearly,  so  will  say  the 
law,  if  it  can  furnish  a  (orm  of  action  to  oblige  him  to  repay 
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the  ^100  to  A,  and  ir  A  has  been  guilty  of  punishable  con-  Ch.  51. 
duct,  punish  him  criminaliUr.  Now  what  is  this  action  ?  Is  JirL  1. 
it  going  too  far  for  the  law  to  frame  a  form  in  the  case  to  do 
justice,  that  so  evi<jentljr  ought  to  be  done  ?  Clear,  it  is  an. 
action  inform^  contract  ;  but  in  suhstanct^  tort^  or  deceit^  will 
answer  the  purpose,  and  is  not  a  novelty ;  this  action  will  con- 
cisely, but  fully  state  the  whole  case,  the  sale,  and  delivery 
of  the  horse,  and  payment  of  the  |100  for  him,  and  the  re- 
scinding, and  the  returning  of  him,  and  A's  demand  on  the 
minor  to  repay  the  {(100,  and  his  refusal,  and  conclude  an 
action  has  accrued  to  have  it^  &c.  Now  is  there. not  a  suffi- 
cient legal  deceit,  fraud  and  wrong,  in  this  refusal  to  ground 
the  action  mainly  on  legal  deceit^  and  in  such  a  case  may  not 
the  court  fairly  presume  the  minor  meant  ab  initio  deceit- 
fully to  get  A's  money  from  him  by  such  conirivrd  sale?  If 
there  be  in  the  case  this  legal  deceit^  and  ground  for  this  pre^ 
sumption^  the  way  isjclear,  and  the  books  furnish  scores  of  . 
actions,  the  inducements  in  which  are  contracts^  but  in  which 
the  real  gravamen  is  deceit  or  frauds  negligence  or  for/,  in  law  ; 
as  if  a  master  of  a  vessel  contract  to  obey  his  orders  and 
negligently^  wilfully^  or  deceitfully  breaks  them,  as  when  one 
warrants  the  article  he  sells  as  sound,  but  acts  deceitfully^ 
&c.  &c. ;  and  if  this  $100  have  an  ear  mark,  the  same  may 
clearly  be  recovered  in  trover  after  demand  and  refusal. 
See  many  cases  and  references^  ch.  35,  Minors,  &c«  and  1 
Len.  109  ;  1  Keb.  906,  913  ;  1  Sid.  129,  and  in  Croke's 
Reports,  and  especially  the  case  of  Govxh  v.  Parsons. 

§  8.  Haw  the  adult  is  bounds  <S^.     It  is  clear  if  an  adult  Stra.  937, 
person  makes  a  contract  with  a  minor,  it  is  only  voidable  by  chirencieux 
bim,  the  adult  is  bound  till  avoided  :  as  where  the  plaintiff  cro.  Car. 
declared  it  wasmutually  agreed  between  Ijer  and  the  defend-  ^'~^.^**- 
ant,  that  they  should  marry  at  a  future  day,  which  is  past,  gJ'Zcro 
&c.  ;  defendant  pleaded  (among  other  things)  the  plaintiff,  Jam.  32o. 
at  the  time  of  the  promise,  was^  a  minor  of  fifteen  years  of 
age.    Judgment  for  the  plaintiff,  £2000 ;  the  court  held,  her 
contract  was  but  voidable  on  the  principles  of  the  common 
law.     So  the  defendant  of  full  age  was  absolutely  bound  ; 
he  has  no  election^  and  this  marriage  contract  is  voidable  only^ 
said  the  court,  because  it  is  now  considered  such  a  contract 
may  be  advantageous  ;  hence  it  is  best  to  view  it  made  by 
a  minor  not  as  void^  but  voidable  only  ;  that  such  minor  may 
have  an  election,  when  of  age^  to  avoid  it  or  not  ;  and  Cro.. 
Car.  303,  306  ;  Dyer,  337,  &c. 

In  some  cases  non  est  factum  cannot  be  pleaded  by  a  mi^ 
nor,  though  his  deed  be  void  in  itself,  as  his  letter  of  attor- 
ney, but  must  be  avoided  by  special  pleading  of  infancy,  be- 
cause of  the  solemnity  of  a  deed,  though  it  may  be  void. 
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Cii.  51.         §  9.   fVhtn  can  a  minor  rescind  his  contract  ;  in  what  cOiti^ 
Art.  1.      and  at  what  age.     We  have  alreadj  seen  that  he  can  rescind 
K.^^s/'^^   his  contract  only  where  it  is  voidable^  and  not  where  he  is  ac- 
1  D.  &  E.      tually  bound  by  it,  as  for  necessaries  ;  and  where  he  makes  an 
t)48,  Borth-    equal  ont,  he  is  required  by  law  to  makt^  as  one  making  equal 
^^Ti^*  ^^hnd  P^""^'^*^"?  °^  ^"®  releasing  a  mortgage  fully  paid  ;  nor  can  he 
stra.  690,       rescind  after  he  has  confirmed  his  contract,  being  of  age  at 
cited  ch.  35,  the  time  of  the  confirmation.     Hence  if  he  promise  to  fuidl  i(^ 
m— ^        after  he  arrives  at  full  age,  lie  is  bound  forever.     As  case 
i.  Vern  235.   of  goods  sold  ;  plea  infancy ;  replication  that  *^  after  the  de- 
fendant attained  his  age  of  twenty -one,  he  satisfied  and  con- 
firmed the  several  promises;"  &c.  ;  rejoinder  denying  ihis. 
Held,  the  plaintiff  need  only  prove  this  promise,  confirming, 
&c.,  and  the  defendant  must  show  he  was  under  age  at  the 
lime  ;  as  il  is  a  fact  that,  if  true,  rests  with  the  defendant's 
knowledge,  and  which  it  might  be  impossible  for  the  plaintiflf 
to  prove,   and  a  suit  against  a  ininor  in  such  case  is  not 
brought  on  the  new  promise,  but  on  the  original  contract. 
I  Esp.  \7i.         But  if  the  original  contract  be  voidy  and  a  new  promise  is 
made,  the  action  is  on  this,  if  any,  and  then  the  defendant  is 
bound  only  to  the  extent  of  the  new  promise  ;  as  where  one 
promised  to  pay  half  of  the  debt,  only  half  is  recoverable. 

1  Esp.  173.  But  if  the  original  voidable  promise  be  extinguished  by  a 
Davenani.—  ^'^^^y  ^c.  then  there  is  no  consideration  for  a  new  promise 
Same  case,  after  of  age.  As  where  a  minor  bought  a  chariot  and  horses, 
Bui.  N.  P.  and  gave  his  single  6ond,  and  when  of  age  promised  to  pay  ; 
^^'  and  judgment  for  him;  for  the  bill  so  extinguished  this  con- 
tract, ^*  that  it  did  not  remain  to  be  a  consideration  for  his 
promise  at  full  age.'' 

O^.  Jam.  So  if  a  minor  lease  lands,  8|nd  after  of  age  receives  rent, 

kebeyT  °  ^^^^  confirm^  the  lease,  and  he  is  bound  ;  and  this  loo  proves 
Hudfloo  V.  the  lease  only  voidable.  So  if  lessee,  and  after  of  age  pays 
Joxiea.  j.gj^j^  Qj.  jf  Qf  3gg  before  the  rent  day,  and  before  that  he 

does  not  waive  the  lands,  he  is  bound  ;  and  not  shown  the 
3  Atk.  34.  rent  was  of  greater  value  than  the  land.  And  the  general 
principle  is,  that  wherever  the  minor's  contract  is  but  void- 
able, and  after  he  comes  of  age,  he  confirms  it  or  waives  his 
privilege  by  acts,  or  by  words,  he  is  bound  ;  as  if  he  ex- 
Reeve,  254.    changes  lands,  and  remains  in  possession  after  of  age,  &c. 

2  Vern.  235. 
3  Burr.  1808.      At  what  age  can  a  minor  confirm  or  avoid  bis  voidable  con* 
248^*3^  —     ^^^^^'^  ^^^^^  *^  ^  material  question.     It  is  generally  agreed  a 

2  D.  A  E.  ininor,  during  his  minority,  has  no  capacity  to  confirm  his 
in,  161.        voidable  contract,  but  on  every  principle  his  confirmation  must 

he  as  avoidable  as  his  original  centract  ;  but  he  can  rescind 
under  age  in  some  cases  is  clear }  or  rather  he  appeals  to  the 
court  to  rescind  for  him.    The  general  distinction  is  this  : 
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where  a  minor  makes  a  voidable  contract  merely,  as  to  pay  Ch.  51 
to  A  {(100,  or  to  deliver  to  him  a  bale  of  goods,  or  to  con-  *^rU  1. 
vey  a  ship  to  him,  or  to  marry  one,  and  does  no  act  in  exe- 
cution of  it,  as  deliver  the  goods  or  ship,  &c.  and  the  minor 
is  sued  on  his  mere  contract,  in  such  case,  to  compel  pay- 
ment, delivery,  marriage,  &c.,  during  his  minority,  he  may 
plead  his  infancy  by  his  guardian,  and  appeal  to  the  court 
to  decide,  and  this  will  decide  for  him.  In  this  case  the  mi- 
nor'does  not  properly  rescind  bis  contract,  he  only  pleads 
his  infancy,  and  the  court  holds  it  void,  as  the  case  may  be. 
.This  is  consistent  with  the  idea  a  minor  as  much  wants  dis- 
cretion to  rescind,  as  to  make  a  contract,  and  this  is  all  he 
wants  ;  for  as  his  bare  contract  leaves  him  in  possession  of 
the  money,  goods,  ship,  &c«,  he  is  not  injured  by  it  so  long 
as  it  remains  a  mere  contract  not  executed,  and  if  called  on 
to  perform  it  out  of  court,  he  may  refuse,  ar  d  if  sued  to  com- 
pel him  to  perform,  as  to  pay  the  $100,  &c.  and  he  can  thus 
plead,  and  the  court  decide  for  him  and  allow  him  costs, 
the  law  completely  protects  him  ;  so  far  no  great  difficulty 
is  found  in  our  books. 

But  the  questio  vexata  arises  when  he  not  only  thus  makes 
his  contract,  but  also  performs  it ;  as  where  he  pays  the  $100, 
or  actually  delivers  the  bale  of  goods  or  ship,  or  marries, 
and  thus  has  made  and  executed,  in  whole  or  in  part,  a  void- 
able contract,  and  wants,  while  a  minora  to  rescind  it,  and  get 
back  bis  goods,  ship,  &c. ;  now  can  he  do  it  of  himself? 
Clearly  not,  because,  as  truly  said  in  Gouch  v.  Parsons  and 
other  cases,  it  requires^  as  much  discretion  to  rescind  as  to  make 
a  contract.  Hence,  clearly  held,  a  minor  cannot  avoid  his 
livery  of  seizin  by  his  entry  while  a  minor  ,•  but  if  he  can  get 
his  case  before  a  proper  court,  that  may  rescind  for  him ;  but 
as  the  minor  must  have  a  right  of  action  when  he  sues,  how 
can  he  ?  For  instance,  a  minor  sells,  and  actually  delivers 
his  ship  to  A,  and  received  the  payment  and  then  re- 
pents, wishes  to  rescind  and  get  his  ship  again  ;  the  con-, 
tract  is  valid  till  avoided,  and  A  is  not  sueable  for  the 
ship.  For  the  minor  to  rescind,  then,  is  the  first  step  in 
order  to  sue  A.  Some  cases,  as  Cfo.  Car.  303,  306,  con- 
template the  minor  as  rescinding  his  contract,  as  his  lease 
and  as  turning  his  tenant  off  the  lands,  and  this  of  course 
without  the  aid  of  any  court ;  but  how,  on  sound  prin- 
ciples of  law,  can  the  minor  while  a  mtnor,  unmake  his 
contract  of  himself,  any  more  than  make  it  ?  Or  while  a  mi^ 
nor,  annul  the  possession  he  has  actually  given  ?  Clearly,  the 
best  authorities  say  he  cannot ,  but  thus  of  himself  alone  to 
uninake  and  annul,  he  must  be  of  age  to  have  discretion  and 
capacity  to  do  it.  ^^  It  is  impossible  for  an  infant  to  confirm 
and  render  valid,  during  his  minority,  any  contract  made  by 
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Ch.  51 .     him,  either  by  express  words,  or  any  act  done  by  him  ;"  and 
Art,  1 .     it  seems  equally  impossible  for  a  minor  during  his  minority  to 

i^^piy-^^  annul,  with  discrtlion^  his  voidable  contract,  which  in  fact  may 
be  most  beneficial  to  him  to  hold  valid,  as  in  contemplation 
of  law,  he  has  no  discretion.  Hence,  the  court  never  in- 
quires into  the  state  and  degree  of  his  understanding,  though 
near  twenty-one,  and  really  a  very  capable  person.  Per- 
haps the  true  way  to  get  over  ihe  diflScuIty,  is  ihis  :  as  he 
must  rescind  before  he  sues  to  recover  back  ;  for  instance, 
his  ship  he  sold  and  delivered ;  to  allow  him  to  require  A  to 
return  it,  and  if  he  neglect,  then  let  the  minor  bring  trover, 
and  the  court,  deciding  in  his  favour,  in  fact  rescinds  the  con- 
tract of  sale ;  and  to  avoid  the  difficulty  suggested,  that  the 
action  is  brought  too  soon,  that  is  before  the  rescinding  ;  to 
hold  this  rescinding  in  court,  relates  back  to  the  minor'^s  de- 

Keble,  se9.  mand  to  have  the  ship  restored.  This  is  essential  to  the 
justice  of  the  case,  and  on  another  important  principle, 
namely,  without  such  aid  he  cannot  have  the  full  benefit  of 
his  privilege  ;  for  to  wait  till  he  comes  of  age,  in  many  cases, 
liefbre  he  can  have  his  contract  rescinded,  and  sue  to  reco- 
ver back  his  property,  indiscreetly  sold  and  delivered,  might 
often  be  his  ruin,  and  render  his  privilege  to  rescind  void- 
able contracts  of  no  value  ;  and  clear  it  is,  judges,  in  this 
respect,  have  considered  substantial  justice,  rather  than  nice 
matter  of  law.  Some  hold  that  to  give  the  minor  the  benefit 
of  his  privilege,  he  must  be  allowed  to  treat  a  voidable  con- 
tract as  void^  if  he  cannot  otherwise  have  this  benefit ;  but 
this  evidently  is  a  greater  departure  from  the  settled  cases 
and  sound  principles,  than  the  fictitious  but  obvious  relation 
above  mentioned ;  and  is  far  safer  and  better,  that  the  court  be 
allowed  to  avoid  his  contract  for  him  in  the  manner  above 
mentioned,  than  to  allow  the  minor  himself  to  hold  it  void  ab  inu 
tio^  when  too,  perhaps,  a  mere  child ;  and  when,  too,  to  allow 
him  to  hold  and  treat  it  as  a  void  contract^  would  be  to  sub- 
ject the  fair  purchaser,  to  whom  the  minor  actually  delivers 
the  property  in  question,  as  a  trespasser  ab  initio,  and  liable 
to  trespass,  for  carrying  away  or  using  the  horse,  or  ship, 
or  other  property  actually  delivered  to  him,  and  fairly  paid 
for  by  him ;  this  would  be  very  unreasonable,  and  contrary 
to  the  best  decisions  in  our  books. 

All  executory  contracts  of  a  minor ;  as  to  pay,  deliver,  &c- 
as  above,  can  be  avoided  as  well  in  infancy  by  plea,  as  after ; 
and  so  it  is  said  all  contracts  touching  property  executed  by 
the  delivery  of  some  article,  on  the  payment  of  money,  may 
be  so  avoided  ;  but  not  conveyances  of  lands  by  feoffments, 
or  by  delivery  of  the  deed  which  comes  in  lieu  of  payment ; 
or  by  any  other  conveyance  of  real  property  in  fee,  for 
-life  or  years,  can  be  avoided  only  after  the  minor  is  of  age ; 
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and  his  cnlry,  while  a  minor,  to  avoid  his  conveyance,  is  as 
avoidable  as  his  grant  was.      This  seems  to  be  unquestiona- 
ble as  to  real  estates  ;  also  as  to  personal  property ;  if  by  the 
minor's  rescinding,  during  minority,  is  meant  by  pleading  in  3  Burn 
court  in  the  manner  above  stated,  but  not  if  intended  a  re-  if*5^^°" 
scinding  in  pais.    For  instance,  a  minor  twenty  years  and  ten  Reeve's  D. 
months  old,  sells  and  delivers  his  horse  to  A,  and  receives  R.256. 
for  him  a  fair  price  ;  one  month  after,  he  recinds,  inpais^  the 
contract  (if  he  can)  and  seizes  and  takes  away  his  horse  from 
A. — Now  on  what  principle  in  law  can  this  rescinding  be  so 
valid  as  effectually  to  prevent  the  minor's  confirming  the  sale 
after  another  month,   when    he  comes  of  age  ?   May  he  not, 
clearly,  when  of  age,  confirm  the  sale  and  delivery,  and  an- 
nual this  recinding,  as   being  as  much  his  avoidable  minor''s 
act,  as  the  sale  and  delivery  ?    the  true  conclusion  seems  to 
be  that  the  minor  who  will  avoid  his  avoidable  contract  dur- 
ing his  minority,  must  go  into  court  to  do  it  or  have  it  done. 

§  10.  fVho  can  take  advantage  of  the  minor* s  contract^  if  oh*  jiSj"  ^ 
sohitely  void.  It  seems  to  be  well  setded,  that  any  third  per- 
son may  take  advantage  of  it;  as  the  party  contracting  with 
the  minor  never  has  any  legal  contract  he  can  plead  or  show ; 
and  it  seems  also  clearly  settled,  that  if  the  minors  contract 
is  voidable  only  ;  the  minor  alone  can  avoid  it,  his  heirs,  ex- 
ecutors, administrators  or  guardians;  that  is,  no  stranger  can 
avoid  it,  as  the  law  has  exclusively  given  the  election  to  the 
minor  and  his  representatives,  to  confirm  or  avoid  it. 

§  1 1.  Is  a  minor  answerable  civiliter  for  his  fraud  in  con- 
tracts? All  agree  he  is  cnmt7ta/(<fr;  and  all  agree  minors 
are  answerable  for  their  torts  in  civil  actions.  Clearly yrflwd 
in  a  contract  is  totally  distinct  from  the  contract ;  snd  frauds 
and  torts  are  the  same  in  principle ;  and  if  a  minor  may  be 
sued  for  Aw  tort^  as  he  surely  may  be,  why  not  for  his  fraud  ? 
If  he  is  not  doli  copax^  how  is  he  then  criminaliter  ?  And 
all  agree  he  is,  after  fourteen  years  old,  and  betweerf  seven 
and  fourteen,  as  his  mind  may  be,  if  not  doli  copax  cimliter, 
according  to  many  decisions,  he  certainly  is  according  to 
several,  the  most  respectable. 

Lord  Kenyon  holds  a  minor  liable  in  an  action  founding 
in  contract ;  if  it,  in  fact,  arise  ex  delicto^  from  fraud  or  torts  ; 
so  is  Lord  Mansfield's  general  reasoning  in  Oouchv.  Parsons: 
so  have  other  eminent  judges  reasoned^  and  a  very  respectJ^- 
ble  one  of  our  own,  has  laid  down  **  the  rule  that  an  in-  r*26o!15) 
fant  is  liable,  civiliter^  for  h\s  fraud  in  a  contract.^'*  Yet  it  &E.  335. 
may  clearly  be  admitted  that  where  the  cause  of  action  real' 
ly  arises  from  contract^  an  infant  can  never  be  made  liable  in 
en  action  founding  in  torti 
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Art.  2.  Pareni^$  powers  and  duties  in  several  cases*     « 

§  i.  By  ihe  law  of  nature,  parents  are  bound  to  maintain 
their  children  with  necessaries^  who  are  unable  to  work  and 
gel  their  living,  through  tenderness  of  age,  infirmities,  dis- 
ease or  accidents.  Assumpsit  in  these  cases  lies  against  the 
father,  for  the  boarding  of  a  child,  or  its  necessaries ;  but  the 
action  docs  not  lie  unless  the  father  or  mother  put  Hu  child 
to  nurse  ;  and  in- that  case  the  law  implies  a  promise  to  pay, 
and  the  moral  obligation  the  parent  is  under  to  maintain  bis 
child,  in  such  cases,  is  a  sufficient  consideration  on  which  to 
ground  a  promise,  expressed  or  implied ;  and  if  no  express 
promise  be  rnadc  when  the  child  is  so  put  out  to  nurse  or 
board,  the  law  will  imply  one  to  pay;  so  if  physic  be  ad- 
ministered to  a  child  while  at  nurse,  the  father  must  pay  for 
it,  if  absolutely  necessary^  though  he  do  not  give  the  order. 

§  2.  On  the  same  principle  the  parent  may  have  offfUfn/ml 
for  a  minor  child's  earnings^  whilst  the  parent  supports  it ; 
but  the  father^s  power  over  his  son's  estate  is  only  as  his 
trustee  or  guardian^  to  receive  and  account  for  the  profits 
when  the  son  comes  of  age ;  but  he  has  not  power  to  lease 
the  son's  estate  :  (sec  guardian.)  In  this  action  the  plaintiff 
states  that  the  defendant  being  indebted  to  him  in  j^lOO  for 
meat,  drink,  lodging,  and  washing,  and  other  necessaries, 
found  and  provided  by  the  plaintiff,  for  one  A  B,  the  infant 
son  of  the  defendant,  at  his  request,  and  he  being  so  indebted 
did  promise  to  pay,  &c. 

§  3.  But  a  parent  is  not  bound  by  law,  that  is  ever  watch- 
ful to  promote  industry,  to  maintain  his  idle  and  lazy  chil- 
dren, in  ease  and  indolence,  nor  allow  them  things  super- 
fluous, or  any  indulgences  of  fortune ;  beyond  necessaries  for 
those  unable  to  work,  and  support  themselves,  the  law  does 
not  bind  the  parent,  but  leaves  him  to  the  impulses  of  nature 
to  treat  his  cnildren  as  they  may  deserve. 

§  4.  On  a  general  principle  of  law  the  father  is  entitled  to 
the  earnings  of  his  daughter,  under  age.  In  this  case  the 
wages  demanded  by  the  father  were  from  her  age  of  thirteen 
to  sixteen  ;  she  remained  with  the  defendant  by  her  father's 
consent,  but  he  had  not  done  any  thing  towards  her  support 
for  many  years ;  and  Parsons,  C.  J.  said,  "  the  law  is  very 
well  settled,  that  parents  are  under  obligations  to  support 
their  children,  and  that  they  are  entitled  to  their  earnings." 

§  5.  In  this  case  it  was  decided  by  the  court  that  a  minor 
whose  father  is  dead,  and  whose  mother  is  married  to 
another  man,  is  not  entitled  to  his  earnings  in  a  third  per- 
son's service ;  but  the /a/Aer-in-Zazo  may  have  an  action  on 
an  implied  assumpsit  for  necessaries^'  but  cannot  claim  his 
earnings  against  the  minor'^s  consent ;   whatever  rights  or 
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duties  may  belong  to  the  mother,  as  guardian  by  nature,     C».  51. 
they  do  not  devolve  on  her  husband  whether  she  be  living      Jirf,  2. 
or  dead,  nor  is  he  bound  to  inainiain  her  child  by  a  former  s.^^^-^^ 
husband. 

§  6.  In  this  case,  a  widow  had  a  minor  daughter,  possess-  c  Mass.  R. 
ed  in  her  own  right,  of  propertj'',  sufficient  for  her  support,  ^^'h  Whin 
and  the  court  held,  the  mother  was  not  compellable  to  main-  ami  wife*^^ 
tain  her,    but  might  sue  her  for  her  board  ;   it  had  been 
agreed  that  the  mother  should  have  the  income  of  her  minor 
daughter's  estate  for  her  board  ;  and  held,  that  as  she  dis- 
annulled this  when  slu  came  ofage^  it  was  as  if  no  agreement 
had  been  made,  and  therefore,  her  mother  was  entitled  to 
her  action  on  an  implied  assumpsit^  and  that  this  was  revived 
when  the  special  agreement  failed, 

§  7.  The  court  held  that  the  father  of  a  minor  child,  hav-  ;'  ^^Jy«^  ^^ 
ing  property,  is  bound  to  maintain  him,  or  her,  if  he  be  jua^ro^J^^  ' 
able  ;  otherwise  as  to  the  mother ;  but  if  the  father  have  but  Hor\ard. 
a  little  property  of  his  own,  and  is  guardian,  he  will  he  al- 
lowed reasonable  board  for  his  children  ift  his  family,  during 
their  minority' ;  and  though  he  made  no  charge  in  his  life- 
time of  the  board,  his  sureties  in  the  probate  bond,  when 
sued,  were  allowed  to  charge  \U 

§  8,  By  the  English  law,  if  a  woman  have  a  minor  daugh-  i  Bl.  Com. 
ter  and  marry,  her  husband  is  bound  to  maintain  hor,  for  '*^' 
he  marries  hi^  wife  subject  to  all  her*obligaiions.     Sec  Poor 
Laws, 

§  9.  The  court  said,  that  though  in  England,  guardians  of  •*  Mass.  R. 
infants    were   not  permittee^  to  trench  on  the  principal  of  ^J^!"g 
funds,  belonging  to  their  wards,  in  any  case,  unless  leave  has  judge  r. 
been  first  given  by  the  chancellor,  upon  applicj^tion  to  him  ;  Howard 
our  statutes  have  altered  the  law  in  this  respect,  and  have 
made  even  the  real  estates  of  minors  liable  to  be  sold  for 
their  support  and  education,  when  the  personal  estate  is  in- 
sufficient ;  the  court  charged  the  guardian  with  interest  on 
the  sums  he  received,  and  allowed  him  gl  a  w-eek  for  the 
support  of  each  minor,   and  issued  the  execution  for  the 
balance,  against  the  sureties  in  the  probate  bond,  given  by 
the  guardian. 

§  10.  If  a  father  enter  on  his  son's  estate,  who  is  a  minor,  ^  Coiu.i). 
and  continues  in  possession,  he  shall  account  as  guardian,  i^J^Morlran 
unless  the  infant  waives  it  when  he  comes  of  age  ;  but  a  r.  Morgan. 
falhcfr  may  discount  the  money  given,  for  putting  him  out 
apprentice,  out  of  a  legacy  received  for  him  ;  and  so  money- 
laid  out  for  education,  when  the  interest  is  too  little  for  that 
purpose  ;  so  nioney  lo  pay  the  minor's  debts  ;  and  the  court  ^ 
may  make  a  liberal  allowance  out  of  the  minor's  estate,  to  siy^Ro^ch 
a  mother,  a  guardian,  who  is  in  distressed  circumstanceSk       v.  Garvan. 

VOL.  11.  41)        , 
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Ch.  51.  §  1 1.  Parentis  contract  for  his  child's  benefit.  A  child  may 
Art.  2.  sue  it,  &;c.  This  was  indebitatus  assumpsit  for  {200,  and 
y^^^^,y^^^  quantum  meruit  for  labour  the  plaintiff  did  forthede&ndanC. 
10  Mass.  R.  ^Vhen  ihe  plaintiff  was  about  fourteen  years  old,  his  father 
287,  Feiton  placed  him  in  the  defendant's  service.  Upon  an  agreement, 
TAtP*^^"^"  ^^®  plaintiff  was  to  remain  in  it  until  twenty-one,  during 
which  time  the  defendant  was  to  feed  and  clothe  him,  and  at 
twenty-one,  to  pay  (o  him  J200  in  money,  or  to  convey  to  him 
certain  lands  in  Vermont,  if  the  plaintiff  should  choose  to 
take  it  ;  plaintiff  did  serve  out  his  time,  and  on  seeing  the 
land,  told  the  defendant  he  disliked  it,  and  should  not  take 
it.  Defendant  made  two  objections  ;  Ist,  the  evidence  proved 
a  special  contract^  and  the  action  was  on  an  »m/>/u(l  promise : 
2d,  the  promise  proved,  was  to  the  father  and  not  to  theplain" 
tiff:  judgment  for  the  plaintiff.  As  to  the  1st,  the  court  said, 
it  is  true,  '^  where  there  is  a  special  agreement^  relating  to  the 
performance  of  work  and  labour,  the  declaration  ought  to 
state  that  agreement,''  ^^  in  order  that  the  defendant  may  be 
apprized  of  the  contract  he  is  charged  with  breaking,  and 
may  have  an  opportunity  to  show  the  want  of  performance 
on  the  part  of  the  plaintiff,  of  those  stipulations  which  may 
have  been  the  foundation  or  consideration  of  the  promise 
made  by  the  defendant ;  but  where  there  has  been  a  special 
agreement,  the  terms  of  which  have  been  performed,  so  that 
nothing  remains  but  a  mere  duty  to  pay  money,"  indebitatus 
assumpsit  lies  for  The  money  due  ;  as  to  the  promise  being  to 
the  father,  it  is  clear  he  contracted  for  Am  son,  and  for  his 
benefit  the  money  was  to  be  paid  to  him.  "  Now  when  a 
promise  is  made  to  one  for  the  benefit  6{  another,  he  for 
whose  benefit  it  is  made,  may  bring  the  action  for  the  breach." 
This  principle  was  settled  as  early  as  Roll's  time  ;  this  last 
position  need  not  be  questioned,  but  the  first  certainly  may 
be  ;  for  here  the  $200  was  due  to  the  plaintiff,  but  in  virtue 
of  the  special  contract  actually  made,  and  this  sum  remained 
due  by  the  force  of  it.  The  parties  made  their  own  bargain  ; 
hence  the  law  had  no  occasion  to  raise  a  promise,  and  did 
not  raise  or  imply  any,  as  it  never  does  where  there  is  no 
force,  as  there  was  in  this  case,  in  an  express  promise  ;  yet  as 
the  plaintiff's  declaration  did  not  notice  this  express  promise, 
it  was  solely  on  an  implied  one,  no  part  of  the  case  ;  further, 
when  ibis  is  the  case,  how  is  the  defendant  to  be  prepared 
with  his  evidence  to  meet  and  settle  the  special  contract,  the 
only  one  to  be  settled,  to  be  proved,  explained,  and  enforced, 
when  the  plaintiff  by  his  mode  of  declaring,  actually  ex- 
ejudcs  it  from  his  action  ?  For  no  correct  lawyer  will  contend 
that  the  plaintiff  can  be  admitted  to  prove  an  express  agree- 
ment, in  order  to  support  a  declaration,  grounded  or  formed 
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on  an  implied  promise ;  as  to  the  labour  being  done,  il  makes  q^^  ^|^ 
no  difference  ;  for  slill  the  money  due  for  il  is  due  in  virtue  jj^'^^  ^^ 
of  the  special  contract ;  that  alone  fixes  the  sum  and  the  right 
to  it.  The  four  cases  ciied  do  not  appear  to  support  this 
decision  as  to  the  form  of  action  ;  as  I.  Mussin  v.  Piice^  4  r^™" 
East,  1 47.     Goods  were  sold,  the  vender  to  pay  in  three  , 

months  by  a  bill  of  two  months,  that  is  a  credit  of  five  months  ; 
he  did  not  furnish  the  bill,  and  failed  in  his  contract;  plaintifl' 
sUed  for  goods  sold  and  delivered,  on  the  assumpsit  in  law. 
Judgment  against  him  ;  for  there  was  a  special  contract,  on 
which  he  should  have  sued  for  damages  for  breach  of  con- 
tract, in  not  giving  the  bill ;  yet  it  was  argued  for  the  plaintiff, 
that  the  defendant  had  broken  his  contract  in  not  giving  the  Poulterv. 
bill,  so  the  plaintiff  might  abandon  the  special  contract,  and  EUingbech. 
'*  recur  to  the  common  remedy  of  indebitatus  assumpsit^  for 
goods  sold  and  delivered ;''  but  a  majority  of  the  court  held, 
the  plaintiff  for  this  breach  had  no  right  to  turn  a  special 
contract  into  an  implied  one,  merely  because  the  defendant 
failed  to  perform  his  part ;  here  too  the  plaintiff  had  exe- 
cuted his  part  as  he  had  delivered  the  goods ;  2,  Poullcr  v. 
Kelhnobech^  1  Bos.  &  P.  397,  was  a  contract  for  land  at 
the  halves,  and  the  court  held  it  was  special,  and  must  be 
sued  ;  but  when  the  crop  was  raised,  and  the  plaintifl'^s,  the 
owner's,  half  -became  due,  it  was  appraised  by  agreement, 
and  the  defendant  took  it,  and  this  operated  as  a  sale  of  it, 
and  so  the  subject  of  indebitatus  assumpsit  and  quantum 
meruit  as  an  after  matter,  collateral  to  the  special  contract ; 
and  the  court  said, ''  it  is.  unnecessary  to  state  a  special  agree- 
ment, which  has  been  executed,  when  the  action  arises  out 
of  something  collateral  io  \i  f^  here  the  defendant  acknow- 
ledged half  of  the  crop  was  the  plaintiff's,  and  bought  it  of 
him  at  an  appraised  value  ;  hence  the  special  contract  was 
executed,  and  at  an  end  as  to  both  parlies  ;  and  Bui.  J.  said, 
"  if  no  appraisem.ent  had  taken  plac-e,  the  objection  to  the 
action  in  this  form  must  have  prevailed."  If  ihe  owner  of 
land  contract  to  have  half  the  crop,  it  need  not  1  e  in  writings 
as  it  docs  not  relate  to  any  intere&t  in  lands.  See  this  case, 
ch.  32,  a.  9.  See  the  other  two  cases  cited,  examined,  ch, 
36,  indebitatus  assumpsit. 

§  12.  Custody  of  a  nurse  child,     Easter  term,  1804,  a  ha-  5  East,  221, 
beas  corpus  was  issued  to  the  defendant,  an  alien  cnemy^  to  Rex  ».  Man- 
bring  up  the  body  of  his  infant  daughter,  e\^}\i  months  old,  ^^^^^  ®' 
on  her  mother's  aflidavif,  whp  was  an  English  zooman^  and 
her  friends,  stating  the  defendant  was  a  Trenchmnn^   the 
child's  father,  married  in  England  ;  that  the  mother  soon  af- 
ter married,  separated  from  him  for  ill  treatment,  and  took 
this  child  with  her  she  was  nursing  j  that  the  defendant  got 
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r.H.  51.  I  ilic  ciiikl  hy  force  and  slralagem,  into  his  custody,  &c.  with 

'Art.  2.   '  a  view,  as  the  mother  apprehended,  of  carrying  it  out  of  the 

\.,i^-v-^i^.  kingdom  ;    but  this  apprehension  did  not  appear  to  be  well 

/  founded.     The  child  remained   in  its yb/icr^^  custody;  and 

the  court  decided  the  father  is  entitled  to  the  custody  ot  ihe 

,  child,  though  an  infant  at  the  mothcr^s  breast^  if  the  court  see 

no   grounds  to  impute  lo    hiiii  any  motive  injurious   to   its 

hcahh  or  liboriy,  as  by  sending;  it  ou^  of  the   kingdom;  but 

Lord  Ellenboruugh,  C.  J.  said,  if  he  abuse  that  right  to  the 

<lctrimcnl  of  tl^e  child,  the  court  will  protect  the  child. 

W^MurravY     ^  ^  ^'  In  this  Case  the  parents  Were  divorced,  and  held,  the 

cited 2-2:5.    j  fjiihcr  was  entitled    to   the  custody  of  their  daughter,  five 

I  3'ears   old,    though  doubts  existed  if  the  child  was  his,  and 

/  i.hou^h  l)0rn  before  the  divorce.      See  Blissei's  case,  Lofff, 

748,  discretion  of  the  K.  13. ;  cited  p.  224,  Rex  v.  Mosely. 
I  §  1 4.  But  held,  also,  if  the  putative  father  of  a  bastard  child 
/obtain  possession  of  it  by  force  or  fraud,  the  court  will  order 
y\l  to  bo  restored  to  the  mother  on  her  application.  Perhaps 
'  otherwise,  where  the  father  has  ihe  custody  fairly. 
K°Sc'!&c.  §  ^^*  The  due  exercise  of  the  parents  care  and  protection.  In 
this  respect  an  able  American  lawyer  and  judge  has  raised 
an  interesting  question :  lie  slates,  the  parent  is  liable  for 
necessaries  taken  up  by  a  minor  child,  where  the  parent's 
'•  care  and  protection  is  not  duly  exercised  ;"  as  if  the  par- 
ent withhold  his  due  care  and  protection,"  as  where  he  is  not 
properly  clothed,  to  protect  him  from  the  inclemency  of  the 
weather;  or  where  he  is  not  allowed  food  in  sufficient  quan- 
lity,  or  thefood  is  of  a  bad  qualit}-,  and  the  like;  and  this 
duly,  whicji  is  incumbent  upon  the  parent,  is  performed  by 
another,  the  infaut  is  bound  to  pay  for  the  necessaries  fur- 
nished him.  We  are  not  to  suppose  that  the  parent  is  dis- 
charged from  his  liability  lothe  person,  furnishinjf  the  neces- 
5'arics  for  the  infant."  Here  it  seems  to  be  staled  that  if  the 
parent  finds  his  child  food  or  clothing,  any  way  deficient  in 
quantity  or  quality,  the  child,  of  whatever  age,  living  with 
the  parent  or  not,  may  take  up  other  and  good  food  and 
clothing,  and  the  parent  is  liable  to  pay  for  them.  This  may 
seem  plausible  at  first  view;  but  who  is  to  judge  if  the  child 
be  properly  fed  or  clothed,  educated,  &c*,  according  to  the 
parent's  estate  and  degree?  Is  the  parent,  is  the  child,  is  the 
person  trusting  it,  or  finally,  is  a  court  to  judge  and  direct  ? 
This  is  not  a  case  in  which  the  parent  maliciously,  wanlon^y^ 
or  cruelly^  leaves  his  child  destitute  o{ necessaries •  This  ma- 
lice, &LC..  a  court  can  try  ;  but  the  cause  stated  seems  to  be 
one  where  the  parent  exercises  his  parental  power,  conscien- 
tiously, and  in  the  usual  way  in  many  families,  in  which  pa- 
rents miy  bcpanimoniovsj  but  not  malicious,  wanton,  or  cruel. 
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For  instance,  the   parent,  a  wealthy  tradesman,  chooses  to    Ch.  51. 
give  his  son  a  common  school  education  and  a  trade.,  when  able     Art,  2. 
to  give  h  im  a  college  education ;  tnis  the  son  and  others  think  s^^v^^ 
he  ought  to  have,  and  conduct  accordingly ;  he  is  fitted  for, 
and  sent  to  college,  and  all  on  credit.     The  parent  gives  due 
warning  against  all  this,  but  is  sued  by  those  trustfn^  his  son, 
on  the  ground   he  has  not  duly  exercised  his  parental  power, 
and  so  is  liable.     What  is  the  court  to  do ;  to  say  at  once,  we 
cannot  try  this  |9aren/a/  discretion^  or   to  try  the  action  and 
decide  the  parent  did  or  did  not  duly  exercise  and  perform 
his  parental  power  and  duties  in  such  case  ?  Has  there  ever 
been  an  action  of  this  sort  tried  and  decided  ?   No  action  is 
recollected,  English  or  American  either  as  to  the  degree  or 
kind  of  education,  food  or  clothing,  to  have  been  reported  ; 
and  is  such  an  action  practicable,  really, in  the  nature  of  (^n 
appeal  from  the  parent's  judgment,  in  regard  to  the  style  and 
manner  of  educating  and  supporting  his  children?   Has  not 
the  law  invariably  viewed  the    parent  as  the  solejudg:e  in 
these  respects,  except  the  case  has  come  within  somt- special . 
statutes^  relating  to  some  very  poor,  or  vicious  parents? 

§  16.  Parentis  pozoer  subordinate  to  that  of  the  state^  in  the  Lofft,748. 
education  of  children,  as  in  other  respects.  This  point  has 
lately  been  decided  in  England;  and  also,  if  the  father  be 
an  improper  person  to  have  the  custody  of  his  children  and 
ihcy  are  too  young  to  choose  for  themselves,  the  court  of 
K.  B.  has  a  discretionary  power  to  assign  them  to  some  pro- 
per persons  to  have  the  care  of  them.  This  power  at  first 
view  mav  appear  to  be  proper,  and  may  always  be  so  if  al- 
ways well  and  properly  exercised ;  but  the  dmicultv  and  in- 
justice lie  in  the  practice.  By  what  rules,  or  on  what  prin- 
ciples, is  the  court  to  judge  and  decide,  when  a  father  is  an 
improper personio  have  the  care  of  his  children.  The pou* 
Protestants  sometimes  have  thought  the  Papists  thus  impro- 
per ;  and  sometimes  ihe  pious  Papists  have  thought  the  Pro- 
testants thus  improper ;  sometimes  those  of  one  political  par- 
ty have  thdught  those  of  another  thus  improper,  &c.  &c. 
In  fact,  once  admit  courts  to  have  such  sweeping  powers, 
where  there  are  no  rules  of  law  to  guide  them,  and  no  re- 
strictions to  check  them,  and  families,  as  well  as  individuals, 
may  be  oppressed  and  ruined  by  religious,  moral,  or  politi- 
cal bigotry  or  despotism,  and  have  no  safety  whatever,  but 
in  the  personal  character  of  the  judges.  Bigotry  in  the  ruling 
faction  may  take  from  the  best  of  parents  their  children, 
under  the  pretence  they  will  not  educate  them  properly,  or 
properly  manage  them. 

§  17.  In  this  case  the  court  issued  a  habeas  corpus  to  bring  iLd.  Raym. 
into  court  a  daughter,  on  her  letter,  stating  her  father  used  675. 
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Ch.  51 .  her  severely.  The  object  was  to  take  her  from  him,  if  suffi- 
Art,  2.  cient  reasons  appeared,  in  the  opinion  of  the  court,  and  to  as- 
sign the  care  of  her  to  some  other  person.  ^ 

Certain  it  is,  that  every  wise  people,  have  in  practice  been 
very  cautious  and  careful,  guarded,  and  reserved  in  allow- 
ing courts  of  any  kind  to  be  inteferjng  with  this  parental  care 
and  protection,  as  well  as  in  the  private  affairs  of  families  in 
general ;  and  though  we  see  here  doctrines  laid  down  by- 
judges,  calculated  to  produce  perpetual  inferences  in  fami* 
ly  concerns,  and  of  a  nature  to  keep  families  constantly  dis- 
turbed and  unsettled  ;  yet  for  ages  we  scarcely  see  any  of 
these  interferences  in  practice  ;  for  plam  ireasons,  such  law, 
iflawatall,  is  too  vague  and  uncertain  in  its  nature,  to  be  of 
any  practical  use  among  any  people  having  the  common 
sense  and  feelings  of  mankind. 

§  ]  8.  The  Roman  laws  made  several  regulations  in  regard 
to  parents  and  children,  not  in  ours  or  the  English  laws :  es- 
pecially as  to  ungrateful,  or  inofficious^  or  undutiful  wills,  and 
acts,  that  were  just  causes  of  disinheriting.  If,  for  instance, 
one  preferred  strangers  in  his  will,to  his  children,  parents,  or 
brothers  and  sisters,  without  cause  allowed  by  law,  they 
might  have  it  set  aside  as  testamtntum  inofficiosum.  Jus.  Inst. 
L.  2.  T.  18.  On  the  other  hand  a  child  might  be  disinherit- 
ed for  various  causes :  as  for  assaulting  a  parent,or  for  great- 
ly dishonouring  one ;  or  accusing  one  of  a  crime  not  against 
the  state ;  or  attempting  one's  life  by  secret  means ;  or  for 
practicing  sorcery  ;  or  for  debauching  his  stepmother,  or  his 
father's  concubine ;  for  heresy  ;  for  not  attempting  to  re- 
lieve a  parent  from  prison  or  captivity ;  or  for  neglecting  to 
assist  a  lunatic  or  insane  parent;  or  for  unfairly  preventing 
one  to  make  a  will ;  or  for  turning  gladiator  or  stage-player  : 
or  for  a  daughter's  refusing  a  suitable  marriage  and  portion. 
So  the  Romans  practiced  adoption  by  law,  in  a  manner  un- 
known in  ours  or  the  English  laws ;  so  substitution.  See  the 
Jus.  Code,  many  places ;  but  the  Roman  substitution  is  dis- 
allowed by  the  code  Napoleon.  So  a  parent  by  the  Roman 
law,  might  be  disinherited  for  any  of  eight  causes,  of  the  na- 
ture of  those  above  applicable  tt>  a  parent.  A  considerable 
part  of  this  law  is,  in  substance,  law  in  Louisiana. 
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Art.  1  •  Who  art  partners  f  Imp.  M.  P. 

§  1.  In  this  case  ihe  court  held,  that  to  make  a  man  a  ^"^i^ 
partner  in  trade,  there  niiist  be  a  contract  between  him  and  HwuI©/- 
the  ostensible  person,  to  share  jointly  in  the  profit  or  /om,  or  Dawet, 
he  must  have  permitted  the  other  to  make  use  of  his  credit,  ^^\yS^' 
and  to  hold  him  out  to  the  world  as  one  jointly  answerable  bi.  998, 
with  himself ;  but  one  is  not  a  partner  if  his  profits  be  fixed.  Grace  «. 
Partners  in  the  civil  law,  Jus.  Inst.  L.  3,  T.  26,  D.  17,  S.  2.     f  h*bl  $36 

§  2.    Common  profit  makes  them  partners^  though  they  Byenv.Do-' 
agree  to  the  contrary ;  for  they  are  to  be  held  as  the  world  ^Tr'.    - 
has  a  right  to  view  them  ;  and  this  right,  resulting  from  facts  sdL  R.^412 
and  their  acts,  cannot  be  affected  by  any  agreement  among  A\i\  751.--' 
themselves,  not  known  to  those  who  deal  with  them.     In  ^by,  63, 
177^,  b}"^  articles,  it  was  agreed,  by  Humphries,  of  the  one 
part,  and  Byers  (the  plaintiflf's  husband,)  Dobey,  the  defend- 
ant,) and  Bethell,  of  the  other  part,  that  B.,  D.  and  B.  should 
carry  on,  in  partnership,  the  trade  of  a  hosier,  for  fourteen 
years,  and  purchase  the  stock  in  trade,  utensils,  &c.  of  H. ; 
that  H.  should  grant  to  Byers  a  lease  of  a  house,  &c.  where 
the  business  was  carried  on  for  twenty-one  years,  at  £50  rent, 
clear  of  taxes,  payable  out  of  the  private  cash  of  Byers^  re- 
serving H.  a  room  for  his  life,  and  after  his  death  for  Byers' 
use ;  that  the  business  should  be  carried  on  by  B.,  D.,  and  B., 
in  the  shop  and  other  parts  of  the  house,  as  had  been  done 
by  H.  ;  that  Byers  and  his  family  should  live  In  the  house, 
and  he,  during  the  partnership,  should,  as  a  rent  for  the  use 
of  the  shop  and  premises,  he  paid  equally  by  Dobey  and  Beth- 
ell, out  of  their  private  cash^  d625  a  year,   and  pay  Byers 
half  of  tne  taxes.     If  either  died,  his  widow,  if  she  chose, 
might  take  his  place )  and  if  Byers  left  a  widow,  she  should 
continue  in  the  business  with  the  surviving  partners,  and  then 
she  should  hold  said  house  on  said  terms  and  conditions.     Byers  wi 

died  in  1778  ;  his  widow,  the  plaintiflT,  continued  in  the  part- 
nership with  D.  and  B.  till  it  expired  ;  and  she  sued  Dobey  for 
£1 2  10«.  half  of  said  rent.  Held,  Dobey  and  Bethell,  were 
jointly  held  to  pay  said  rent,  and  private  cash  meant  only, 
that  this  rent  should  not  be  paid  out  of  the  partnership  stock* 
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So  men  are  partners,  when  thej  agree  to  come  in,  share  and 
share  alike^  to  any  trade  or  bargain.  Layfield  and  others, 
the  defendants,  >^'ere  partners  and  bankers,  and  the  plaintiff 
gave  L.^y field  20*.  for  a  ticket,  and  he  promised  to  pay  the 
plaintiff  the  prize;  and  the  ticket  drew  £40,  for  which  the 
plaintiff  brought  assumpsit  for  money  had  and  received  to 
his  use,  by  the  defendants.  It  was  objected  that  the  plain- 
tiff dealt  with  Layfield  alone.  But  Holt,  C.  J.  held,  that 
the  defendants  were  par/ner^,  and  as  no  disclaimer  appeared 
in  the  others,  the  plaintiff  had  judgment. 

§  3.  Amons;  partners  it  is  not  necessary  to  provide  against 
survivorship^  for  the  law  creates  none  among  merchants  or 
men  in  trade,  but  the  right  of  action  survives  on  all  joint  con- 
tracts. 

§  4.  In  this  case  the  court  decided  that  if  A  and  B,  who 
are  not  partners,  receive  a  bill  of  exchange  made  to  them, 
this  makes  them  partners  as  to  this  transaction,  and  one  of 
them  may  endorse  the  bill.  So  two  attornies  and  convey- 
ancers are  partners,  whenever  they  share  in  the  loss  and 
profit  of  the  business  ;  and  the  acknowledgement  of  one 
partner  is  sufficient  to  take  the  case  out  of  the  act  of  limita- 
tions. An  agent  paid  by  a  proportion  of  profits  of  an  ad- 
venture is  not,  therefore,  a  partner  in  the  goods. 

Art.  2.  How  one  is  affected  hy  the  act^  *J/'C.  of  another. 

§  1.  Barnes  and  Ridgate,  the  barikrupt,  were  partners  ; 
Barnes  lived  in  Maryland,  and  Ridgate  in  England.  The 
defendant  paid  bills  and  lent  his  credit,  confiding  consign- 
ments of  tobacco  to  him,  to  be  pledged  for  the  monies  he  ad- 
vanced. Ridgate,  July  1 5,  1 772,  committed  an  act  of  bank- 
ruptcy. Barnes  conveyed  the  tobacco  to  the  defendant  ; 
afterwards  he  returned  to  England,  and  became  a  bankrupt 
also.  A  joint  commission  issued  against  both,  &cc.  The 
plaintiff  contended,  that  all  the  consignments  by  Barnes  after 
July  15,  1772,  were  void.  But  the  court  held  the  consign- 
ment good,  and  said,  that  the  act  of  the  solvent  partner  cr 
trader,  for  a  valuable  consideration,  is  valid,  after  an  act  of 
bankruptcy  committed  by  a  partner,  without  his  knowledge, 
or  any  colour  of  fraud  ;  that  the  assignees  are  precisely  in 
the  place  of  the  bankrupt,  and  if  the  partnership  had  been 
dissolved,  and  the  tobacco  had  remained  in  Barnes's  hands, 
Ridgate  could  not  have  had  an  action  against  him  for  the 
goods  specifically  ;  he  could  only  have  claimed  a  balance  of 
account ;  ''  that  a  secret  act  of  bankruptcy  by  one  partner^ 
will  not  avoid  an  honest  conveyance  of  partnership  effects 
by  the  other ;'"'  "  each  has  a  power,  singly,  to  dispose  of  the 
whole  partnership  effects  ;"  "  that  if  partners  dissolve  their 
partnership,  they  who  deal  with  either,  without  notice  of  such 
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dissolution,  have  a  right  against  both/'  ^^  After  a  dissolulion  Ch.  5^. 
by  agreement,  by  execution,  .or  by  a  bankruptcy,  the  part-  Jjrf.  2. 
ner  out  of  possession  of  the  partnership  effects,  has  the  same  \^^k^^^^^ 
lien  on  any  new  goods  bought  in,  he  had  on  the  old  ;  but  ad- 
mit the  secret  act  of  bankruptcy  by  one  is  a  dissolution,  arid 
from  that  moment  her  assignees  and  the  other  partner  are 
tenants  in  common  of  the  partnership  effects,  yet  they  can- 
not recover  in  trover.  After  a  dissolution,  one  partner  can- 
not change  the  possession,  or  have  an  actual  division  of  the 
partnership  effects ;  he  can  only  have  his  balance  of  account. 
If  is  executor,  or  other  person  deriving  under  him,  can  be  in 
no  better  situation.  One  tenant  in  common  cqnnot  have  tro- 
ver against  the  other.  In  the  Jus.  Code  it  was  a  rule,  that 
one  partner  was  not  liable  to  answer  damages  to  another,  if 
he  use,  in  managing  their  concerns,  the  same  diligence  he 
uses  in  his  own.    Jus.  Inst*  L.  3,  tit.  20,  s.  9. 

§  2,  If  one  of  the  partners  takes  a.  promise  in  writing  in  i  Day's  R. 
his  own  name,  the  partnership  cannot  sue  upon  ii,  and  other  inerror,i4a 
cases  stated  in  other  parts  of  this  work,  as  Boson  r.  San- 
ford,  Salk.  440  ;  Hoare  v.  Dawes,  DougU  371  ;  WiUcll  v. 
Chambers,  Dougl.  814  ;  Harrison  v.  Jackson,  7  D.  &  £. 
207  ;  Coope  t?.  Eyre,  1  H.  BL  37  ;  Arden  v.  Sharpe,  2  Esp. 
R.  524  ;  3  Mod.  321 :  One  cannot  bind  the  other  by  deed. 

§  3.  In  this  case,  held,  if/two  are  partners,  as  atlornies  anjj  J  D.  &  £, 
conviyancersj  and  one  of  them  receive  money  to  be  laid  out  ^J-     gj^ 
4>n.a  mortgage,  the  other  is  answerable  for  the  amount,  witteUv.* 
though  his  partner  gave  only  his  separate  receipt ;  being  in  Chambere. 
partnership,  the  credit  was  in  fact  given  to  both^  and  the  ^g""^"       * 
one  who  did.not  sign  the  receipt  wbuld  have  shared  in  the 
profits,  if  there  had  been  any.     The  case  above,  in  Day's 
Reports,  may  be  questioned. 

§  4.  In  this  case  B  signed  a  bond  as  surety,  conditioned  3  Wils.  530, 
that  a  certain  clerk  should  faithfully  serve  A,  in  his  business  5^"^^*^* 
of  a  brewer,  for  an  indefinite  time,  and  A  took  in  a  por/ner,  2Saund.4ii. 
and  the  same  clerk  served  both  partners,  and  embezzled  — ^  D.  &  E. 
their  monies.     The  court  held,  that  B,  the  surety  in  the  bond,  ^^^  ggjg 
was  not  liable,  for  his  bond  extended  not  to  ihe partnership  ; 
same  case,  Wright  v.  Russell,  2  W.  Bl.  934,  936  ;  like  case, 
1  D.  &  E.  291,  294,  Barclay  &  al.  v.  Lucas  5  ch.  144,  a.  10, 
s.  10,  &c. 

§  5.  Every  partner  is  liable  to  pay  the  whole  on  the  exe-  2w.Bl.6OC.' 
cation  against  them,  and  the  proportions  of  the  partners  must  — i  Eap.in. 
he  settled  among  themselves  ;   the  plaintiff  may  sue  one,  ^.^ 
though  he  may,  by  a  plea  in  abatement,  compel  him  to  join  3Atk.  91.— 
them  all  :  and  if  he  sue  alf,  he  may  levy  his  execution  on  \^J^  ^• 

1  Barnes,  214,-2  Vos.  Jr.  540.--4  Vos.  824.-6  Eaat,  fi09.— 2  Atk.  510,  Dormcnt  v.  Watson. 
—Imp.  M.  P.  326,  329,  and  below.  • 

VOL.  II.  49       '" 
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54,  Eaton  v, 
Taylor  6l  al. 


3Johns.Ca8. 
180.— 1  Dal- 
las, no. 


one  only  ;  and  if  one  be  out  of  ibe  country,  the  other  may 
be  sued  alone^  or  rather  all  must  be  sued  according  to  the 
contract,  and  on  its  appearing  to  the  court,  that  one  or  more 
of  them,  is,  or  are,  out  of  the  government,  and  that  one  or 
more,  however,  has  been  served  with  the  suit,  the  court  will 
allow  the  action  to  go  on. 

§  6.  In  this  case,  the  plaintiflf,  defendant,  and  one  Har- 
rington, by  indenture,  entered  into  partnership  and  contri- 
buted severally,  and  in  different,  proportions,  to  the  joint 
stock.  Gillis  withdrew  from  the  partnership,  in  violation  of 
this  agreement,  which  was  for  five  years.  Held,  each  part- 
ner, Dunham  and  Harrington,  had  his  right  of  action  against 
Gillis,  though  objected,  in  arrest  of  judgment,  he  bad  enter- 
ed into  a  covenant  with  the  plaintiff  and  Harrington,  jotn%  ; 
as  appeared  by  the  plaintin^s  declaration.  And  the  court 
cited  3  Mod.  263,  Tippet  v.  Hawkey  ;  and  said,  the  consi- 
deration is  several }  they  contributed  severally,  &c.  ^  their 
covenants  were  several,  and  each  has  his  several  remedy 
for  a  breach,^^  and  ^^  the  admission  of  the  indenture  in  evi* 
dence  at  the  tnal,  was  therefore  proper.'' 

§7.  Assumpsit  for  saddle-trees,  against  one  partner;  plea 
in  abatement  another,  &:c.  John  Minot.  By  the  copartner- 
ship, the  defendant,  was  to  find  the  stock,  and  Minot  to  do 
tbe  work,  profits  to  be  equally  divided,  and  defendant 
bought  stock  on  credit  for,  &c.  charged  to  him  alone.  Held, 
liable  ;  no  evidence  the  plaintiff  knew  of  the  partnership  ; 
hesidis^  the  defendant's  sole  liability  was  according  to  the 
terms  of  the  partnership. 

§  8.  The  action  survives  among  partners,  but  not  the  right 
to  property.   Jus  acrescendi  inter  mercatores  locum  non  habet. 

§  9.  I  may  sue  my  partner  for  monies  had  and  received, 
for  my  monies  wrongfully  carried  to  partnership  account ; 
he  has  no  right  to  do  this  without  my  consent,  and  when  he 
does  this  without  that  consent,  he  misapplies  my  private 
money,  and  becomes  accountable  to  me  for  it. 

§  10.  A  and  B  were  partners  ;  A  died,  and  C  received 
.  their  partnership  monies  ;  B  may,  in  his  07m  rights  sue  C, 
for  A  and  B  never  had  cause  of  action  against  C,  as  he  re- 
ceived the  monies  after  A  died.  The  cause  of  action  then 
did  not  survive,  but  accrued  to  B  by  C's  receipt  of  the  mo- 
nies after  A's  death. 

§  11.  This  was  case,  on  a  note  against  Taylor  4r  Hall, 
signed  for  John  Taylor  ir  Co.  John  Taylor,  after  their  part- 
nership dissolved,  one  of  them,  made  this  note ;  on  it  the  other 
made  a  payment ;  this  was  held  suflScient  to  charge  both. 

One  partner  cannot  bind  his  copartners  by  seal :  when 
one  gave  a  specialty^  signed  with  the  name  of  the  firm, 
for  a  simple  contract  debt  of  it,  and  the  creditor  released 
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that ;  held,  the  sealed  instrument  was  not  binding.  But  one  by    Ch.  52. 
seal  may  bind  the  other  if  immediately  assenting  ;  as  where     Art,  2. 
one  of  two  partners  executed  an  arbitration  bond,  to  which  \^^v^^/ 
he  subscribed  the  name  of  the  firm,  and  affixed  one  seal,  the  9  Johns.'R. 
other  partner  having  previously  rend  and  approved  the  bond,  285,287, 
and  consented  his  copartner  should  execute  it  for  both,  and  eioodSo^. 
being  in  the  same  store  at  the  time  of  the  execution,  though 
it  was  not  actually  signed  and  sealed  in  his  immediate  pre- 
sence.     Adjudged   a  good  bond,  well  executed,  so  as  to 
make  it  the  deed  of  both  ;  and  one  piece  of  wax  may  answer 
for  several  grantors,  and  another  person  may  seal  for  the 
obligator* 

In  asstintpsit  against  Ferris  and  two  others,  for  goods  sold  10  Johns.  R. 
and  delivered  by  the  plaintiff.      Held,  that  the  acts  and  de-  ^'j^^J^^ 
clarations  of  one  of  the  three  were  not  admissible  evidence  Feri-i8*Xal! 
directly  to  implicate  or  charge  one  of  the  two  as  .a  partne  r, 
though  evidence  to  shew,  that  he  who  made  the  declaration 
considered  himself  a  secret  partner.    New  trial  granted. 

A  and  B  are  partners  in  trade,  but  B  is  a  secret  one,  A  6Cranoh, 
buys  goods  of  C,  and  gives  his  note  in   the  name  of  A  ;  C  ^fMande?*^ 
sue3  A  alone  on  the  note,  and  obtains  judgment,  then  dis-  villeand 
covers  that  A  bought  the  goods  on  partnership  account,  then  Jamessoa 
sues  A  and  B  jointly^  stating  B  secretly  traded  with  A  under 
the  name,  title,  style,  and  firm  of  A  ;    and  under  the  name, 
&c.  of  A,  made  the  note,&c« ;  A  put  in  no  plea,     B,  in  bar 
of  the  action,  pleaded  the  said  judgment ;    and  held,  no  bar: 
2.  The  whole  of  a  joint  note   is  not  merged  in  a  judgment 
against  one  of  the  makers,  on  his  individual  assumpsit,  but 
the  other  may  be  <:harged  in  a  joint  action  if  be  plead 
severally-. 

Appeal  from  a  decree  of  the  Superior  Court  of  Chancery ;  ^®®^"i'^' 
and  held,  the  answer  of  one  joint-partner,  in  the  namt  ofboth^  ^^^ 
is  sufficient;    the  plaintiff  having  filed  a  general  replica-  •s Hen. and 
tion,  and  not  having  done  any  thing  to  compel  the  other  to  ^^'  ^'^^* 
answer 

The  plaintiff  W.,  filed  a  bill  in  the  county  court  of  B.,  ^^^?^^ 
against  David  Gray,  deceased,  stating    they    and    Smith  2  Hen.  and 
Stoughton  were  partners  in  the  purchase  of  certificates,  aivl  Mun.  603, 
the  bill  was  for  settling  their  partnership  concerns.     Held,  ^^^• 
]  •  every  partner  must  be  a  party :    2.  one  not  so,  is  not  a 
witness;  ch.  87,  a  46, s.  4.  G,,  owing  S.,  and  S,  W., if  G.  in 
consideration  of  the  debt  to  S.,  verbally  promise  to  pay  S's 
debt  to  W.,  but  W.  does  not  discharge  S.,  the  promise  is  col- 
lateral and  void  :  5.  nor  is  S.  a  witness  to  prove  the  promise: 
6.  no  interest  on   an  account  not  liquidated :    7.  a  party's 
books  of  account  must  be  taken  together,  and  credits  must 
not  be  collected  from  them  to  charge  him,  without  admitting 
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Ch.  52.    the  debts   charged  in  his  books :    8.  where  a  bill  seeks  a 
.irt.  2.     discovery  only,  the  cause  ends  vfiih  th^  answer.      Hindman 
-^^^^^^_>  r.  Taylor. 

4  East,  144,        §  J  2.  -4  and  B,  not  partners  as  between  themselves,  but  part- 
llesketh  v.     ners  as  to  third  persons.  As  where  A,  without  money  or  credit 
S!aTe*-i     ^^^^^^  ^o  B,lhat  if  he  would  order  with  him  certain  goods,  to 
be  shipped  as  an  ^dveniuve^and  if  any  profits  should  arise  Jram 
them,  B  should  have  half  for  his  trouble.  B  lent  his  credit  and 
ordered  the  goods  on  their  joint  account,  which  were  fur-  "^ 
nished  accordingly,  and  paid  for  by  B  alone  afterwards.  Hnld 
he  was  enlitled  to  recover  back-  such  payment  in  assumpsit 
against  the  executor  of  A,  who  had  not  accounted  to  him  for 
the  profits:.  2.  the  contract  did  not  constitute  a  partnership, 
as  between  A  and  B,  but  only  an  agreement  for  a  compen- 
sation for  trouble  and  credit:  but  3.  B  was  liable  as  a  part- 
nei"  to  third  persons  as  creditors  ;  B  recovered  £75  in  an  ac- 
tion for  money  paid,  laid  out,  and  expended,  the  amount  the 
1  Jo)m8.Ca8.  goods  cost.      But  when  there  is  a  special  and  limited  part- 
i^vVandsf"   nership,  and  persons  deal  with  it,  knowingit  to  be  such,  ihey 
are  bound  by  the  terms  of  such  partnership,  and  cannot  hold 
the  parties  beyond  those  terms.    See  Wai^h  v.  Carver  ^  al. 
1  H.  Bl.  37.        §  1 3.  If  persons  be  joint  iri  the  purchase^  ihey  must  be  so  in 
r  e'^t  \^h  ^^^A^^^^^  ^'''^'i  ^^  ^^y  ^^^  ^^^  partners.      This  was  an  action 
Mai^'casGs    by  Coope  and  seven  others  r.  Eyre  and  five  others,  on  the 
cited.— 2  W.  sale  of  oil,  a  ship's  cargo.      In  1786,  the  defendants  entered 
\v^h  V      '"^^  *"  agreement  to  purchase  goods  in  the  name  of  Eyre 
Carw.—      tone  of  them)  only,  and   to  take  aliquot  shares  of  the  pur- 

1  Can^.  R.    chase;  but  no  evidence  they  were  jointly  to  re-sell  the  goods, 
^i\  4^!—     ^y^^  ^^^  ostensible  buyer,  failed.      Held,  the  other  defend- 

2  Camp.  R.    ants  were  not  partners^  and  so  no  action  lay  against  them,  as 

l^iov  ^^^   ^^^y  ^'^  "°'  i^^^  '"  '^^^  ^^  '^®  purchaser.     In  case  of  a  part- 

114.    *"^^'   nership,  "  all  the  partners  are  liable  as  one  individual ;"  the 

^^  rule  IS,  if  a  partner  shares  in  the  advantages,  he  also  shares 

in  all  disadvantages.^'  *^  In  order  to  constitute  a  partnership, 

a  communion  of  profits  and  loss  is  essential ;  the  shares  must 

be  joint,  though  it  is  not  necessary  they  should  be  equal." 

"  If  the  parties  be  jointly  concerned  in  the  purchase,  they 

must  also  be  jointly  concerned  in  the  future  sale,  otherwise 

they  are  not  partners."     The  defendants   constituted  three 

houses ;  only  one  of  them,  Eyre  &  Co.,  contracted  with  the 

plaintiffs  for  the  oil. 

1H.BL155,      ^  14^  Assumpsit  by  the  endorsee  of  a  bill  against  the  os- 

Yi^BonSo   tensible  endorsers,  who  appeared  to  be  the  drawers  of  the 

al.  ,     bill;  the  action,  in  fact,  was  for  monies  the  plaintiff  said  he 

had  paid  to   the  use  of  the  defendants,  by  paying  monies 

which  had  been  applied  to  pay  a  debt  they  contracted  when 

partners.     The  plaintiff  was  a  factor,  &c.  and  the  three  dc- 
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fendants,  partners  from  midsummer,  1785,  to  July  28,  t787,  Ch.  52. 
and  then  dissolved  their  partnership  in  due  form,  and  gave  ArL  2. 
proper  gazette  notice ;  also  notice,  all  demands  on  the  house  s^^^y^^ 
would  be  paid  by  Finhfs&n^  and  that  be  was  empowered  to 
receive  and  discharge  all  debts  due  to  it.  At  the  time  of  this 
dissolution,  one  Scott  owed  the  house  £758,  and  that  owed 
Douglas  &  Co.  £890 :  September  21,  1787,  Finlyson  drew 
the  bill  in  question  on  Scott,  in  the  name  of  said  house,  paya- 
ble November  23,  1787,  for  £304  2i.;  this,  Scott  accepted. 
October  9,  1 787,  Finlyson  endorsed  it,  in  the  name  of  said 
bouse,  to  the  plaintiff;  he  discounted  it  by  giving  his  own 
promisory  note  for  £304  3s.  6d.  payable  November  25, 
1787;  this,  the  plaintiff 's  note,  was  endorsed  by  Finlyson 
to  Douglas  &  Co.  who  discounted  it,  and  received  the  mon- 
ies the]^  had  advanced  by  so  discounting  the  note  back  aeain 
from  Finlyson,  in  part  payment  of  the  debt,  due  to  them 
from  the  house.  When  the  note  became  due,  the  plaintiff 
paid  it  to  Douglas  &  Co. :  two  days  before  Scott's  bill  be- 
came due,  Finlyson  took  it  up,  and  gave  in  lieu  of  it  another 
bill  to  the  plamliff,  accepted  by  Lee,  Strachan  &  Co.,  but 
did  not  take  back  ScotOs  bill ;  the  bill  of  Lee  &  al.  was  not 
paid,  and  Finlyson  became  a  bankrupt.  The  plaintiff  sued 
all  the  partners  on  Scott's  bill,  and  had  a  verdict :  new  trial 
grantea.  At  first.  Lord  Loughborough  was  in  favor  of  the 
plaintiff,  but  said  he  found  he  was.  mistaken,  and  observed 
the  business  above  stated,  was  carried  on  without  any  idea 
the  former  partners  were  to  be  bound,  and  that  when  the 
plaintiff  paid  the  note  to  Douglas  &  Co.,  no  debt  was  due 
to  them  from  the  bouse  or  partnership ;  so  the  plaintiff's  pay- 
ment was  not  a  payment  to  its  use,  tnough  the  money  raised 
by  discounting  his  note  before  it  was  due,  was  in  fact  paid 
in  discharge  of  a  partnership  debt ;  yet  the  plaintiff  could  not 
follow  the  money  through  all  the  applications  of  it  made  by 
Finlyson. 

§  16.  The  liahility  of  a  stcrtt  partner  ^^c.  Endorsees  against  g^***if^®' 
the  endorsors  of  a  bill,  as  partners  with  one  Payne,  deceased.  „.^Stoele 
Wood&  Payne  were  grocer*  in  LiverpooI,and  traded  under  the  Clerk,  and 
firm  of  Wood  ^Payru^  from  January,  1802,  to  January,  1 804.  ^^1^ 
In  May,  1802,  Steele  became  their  secret  partner,  and  con-  5^4/731!- 
tinned  so  to  January,   1804,  in  the  business  of  buying  and  1  East,  48^ 
selling  cotton^  carried  on   under  the  same   firm  of  Wood  ^  3^^;  ^* 
Payne,  and  at  their  counting  house ;  but  Steele  was  never  in-  Minturn.-- 
terested  in  the  grocery  business,  and  was  inactive  in  the  8VMe7,540. 
cotton  business ;  nor  was  he  known  as  a  partner  to  the  world 
or  the  plaintiffs.     The  plaintiffs  sold  Wood  &  Payne,  as  gro- 
cers, sugars,  for  which  they  gave  their  acceptance  in   the 
firm  of  Wood  &  Payne,  to  pay  October  11,1 803 ;  not  being 
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Ch.  52.  able  to  paj,  and  having  a  bill  drawn  on  one  Maitland  Xd  al. 
Art.  2.  for  cotton  sold,  and  this  bill,  the  property  of  the  coilonpari- 
nership^  in  which  Steele  was  copartner.  Wood  &  Pajne, 
Octobers,  1803,  delivered  this  bill  to  the  plainiiffs,  (bill 
sued)  with  others,  to  provide  for  their  acceptance,  ami  Wood 
&  Payne  endorsed  said  bill  in  the  firm  of  Wood  &  Ptyne, 
but  without  Steele^s  actual  knowledge;  ^as  all  other  bills  in 
the  cotton  concern  were,"  Said  bill  was  dishonored ;  of 
which  Wood  &  Payne  had  due  notice ;  they  became  bank- 
rupts January  16,  1804,  and  the  effects  of  the  cotton  con- 
cern were  not  sufficient  to  pay  its  debts,  and  allowed  when 
Steele  had  paid  those  debts  he  would  be  a  creditor  of  the 
concern.  Judgment  for  the  plaintiiTs  on  the  bill ;  for  Wood 
&  Payne,  beine  partners  with  Steele  in  the  cot,ton  concern, 
had  power  to  dispose  of  this  bill,  property  of  that  concern, 
as  they  thought  proper.  One  partner  may  endorse  bills 
without  the  other,  &c.,  or  sell  the  partnership  effects,  &c., 
%  and  he  only  is  liable  to  his  partner  for  the  misapplication  of 
the  funds ;  and  is  a  valid  disposition  to  a  third  person,  if  he  do 
not  collude  with  disposing  partner,  to  defraud  another  part- 
ner :  the  objection  was,  that  Wood  ^  Payne  gave  the  bill  to 
.the  plaintiffs,  as  di  pledge  for  the  debt  of  Wood  &  Payne,  and 
one  partner  has  no  power  iopUdge  the  goods  or  securities  of 
another;  and  the  plaintiff's  knowledge  afterwards  of  the 
fraudulent  endorsement  of  the  bill,  was  the  same  as  such 
knowledge  at  the  time  of  the  endorsement;  if  so,  the  plain- 
tiff could  not  avail  himself  of  a  fraud  he  was  a  party  to.  But 
the  court  held,  the  plaintiffs  were  innocent  when  the  bill  was 
endorsed,  and  their  after  knowledge  of  fraud  did  not  affect 
the  case.  And  Lord  ElUnborough  said,  ^^  that  if  the  creditor 
of  one  of  the  partners  collude  with  him  to  take  payment  or 
security,  for  his  individual  debt,  out  of  the  partnership  funds 
knowing  at  the  time  it  is  without  the  consent  of  the  other  part- 
ner, it  is  fraudulent  and  void;  but  if  it  be  taken  bona  fide  ^wiihowt 
such  knowledge  at  the  time,  no  subsequently  acquired  know- 
ledge of  the  misconduct  of  the  partner,  in  giving  such  secu- 
rity, can  disaffirm  the  act;"  for  by  the  endorsement,  the 
property  of  the  bill  vested  in  the  plaintiffs,  and  such  after 
knowledge,  could  not  divest  it. 
10  East.  S64,  §  16.  Only  implied  authority^  by  which  one  partner  binds 
Gallway  v.  another  by  signing  bills  and  notes  in  their  joint  names,  and 
Smithson.  ^^J  ^^  rebutted  by  express  previous  notice  to  the  party 
taking  such  security  from  one  of  them,  that  the  other  would 
not  be  liable  for  it,  and  this,  though  represented  to  the 
holder,  by  the  party  signing  such  security,  that  the  money 
advanced  on  it  was  raised  to  be  applied  to  pay  partnership 
debts ;    and  though  a  greater  part  of  it  were  in  fact  so  ap- 
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plied.  Nor  can  he  recover  against  the  other  partner  4he  Ch.  53. 
amount  of  the  sum  so  applied  to  the  payment  of  partnership  Jlrt.  2. 
debts  against  such  notice.  The  action  was  on  the  joint  note 
£200  of  the  defendants,  and  one  Wbitehouse,  deceased ; 
Matthew,  who  made  it  in  the  name  of  the  firm,  was  defaulted, 
and  Smithson  defended  on  the  ground,  the  plaintiff,  before 
be  took  the  note,  had  notice  of  an  advertisement  just  then 
published  in  a  newspaper  by  Smithsottf  warning  all  persons 
not  to 'trust  Matthew  on  his  {SmithsonU)  account,  and  that 
he  would  no  longer  be  liable  for  drafts  drawn  by  the  other 
partners  on  the  partnership  account. 

§  17.  B  and  four  others  were  owners  of  a  cargo,  in  dis-  JJ®f!"5V 

•  ^  ..  11*^1  11°  t     United  Ini. 

tmct  proportions ;  this  was  sold  m  CalcuHay  and  the  proceeds  Qoqi. 
were  invested  in  a  return  cargo,  and  B  carried  on  trade  for  s  Johii8.Cu. 
himself,  and  was  no  way  connected  in  trade  with  the  others :  ^^- 
held,  they  were  not  partners. 

§  18.  The  goods  of  five  partners  were  imported,  and  of  2  Johns.  R. 
course  they  became  indebted  for  the  duties  to  the  United  SIlZSS  * 
States  ;  one  of  them  gave  his  bonds  for  them  ;  T,  his  surety.  al.r— Id.  908. 
The  one  who  gave  his  bonds,  died,  and  T.  paid  them,  and 
sued  a  surviving  partner  simul  ctim  the  others,  for  monies . 
paid,  &c.     Held,  1.  monies  paid. for  the  surviving  partners, 
after  the  death  of  one,  did  not  support  an  action  on  an  im- 
plied promise  by  all  the  partners:    3.   the  claim  of  the 
United  States  against  the  copartnership,  by  the  said  bond, 
was  extinguished  :  3.  the  surety,  T.,  had  a  right  of  action 
only  against  the  partner  who  signed  the  bond. 

§  19.  Though  one  partner  may  sell  the  partnership  effects,  s  Johns.  R. 
his  warranty  of  them  binds  him  only,  and  the  action  on  the  J^^^^^g 
warranty  may  be  brought  against  him  alone.     16  Cranch,  *' 
289. 

§  30.  Held,  1.  If  A  and  B  be  partners,  and  I  sell  goods  4Vohn8.R, 
to  A  on  his  own  account^  and  take  partnership  security,  it  is  f^^j-^J^L^ 
a  fraud  in  roe,  on  the  other  partner  not  consenting,  and  he  is  ^.R^i^it. 
not  liable  :  2.  If  there  be  a  limited  partnership  in  any  par-  —Several 
ticular  business,  one  partner  cannot  bind  another  in  any  ^l^^ 
matter  not  connected  with  that  business  :  3.  a  third  pcrson^s  point. 
knowledge  of  the  limited  nature  of  the  partnership  will  be  |p®°^®^^' 
inferred  from  circumstances:  4.  a  gazette  notice  of  the  li-  amttterof*^ 
mited  nature  of  such  partnership,  when  commenced,  is  con-  fiict. 
structive  notice  to  all  afterwards  taking  the  partnership  se- 
curity.    2  Caines,  246  ;  2  Johns.  R.  300. 

§  21.  The  partnership  contract  being  unknown  to  third  i  Dal.  269 
persons,  ought  not  to  affect  them  who  act  under  a  legal  au- 
thority from  one  of  the  partners ;  one  of  them  may  empower 
a  clerk  under  the  firm,  to  accept  bills,  sign  and  endorse 
notes,  &c. 
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S  Johns.  R. 
jeo^  Wilson 
&al.v. 
Conine. 
1  Yes.  J.  65. 
Dougl.  384, 
Aver  V. 
Wilson. 


Imp.  M.  P. 
3^—3 
D.  &E. 
483,  Han- 
cock 9. 
Haywood 
Watson,. 
335.— 
1  Mod.  46. 


6  Mod.  1G2, 
More  V. 
Rowbo- 
tham.^2 
Peters,  288. 
1  Dallas,  129, 


Art.  3.  Horn  one  is  affected  by  ajudznunt  against  another  * 

§  1.  If  there  be  two  partners  in  trade,  and  there  be  a  judg- 
ment against  one,  the  sheriff  must  seize  all  the  goods  and 
sell  an  undivided  moiety,  and  the  other  partner  and  pur- 
chaser will  be  tenants  in  common  ;  and  if  the  oiScer  sells 
the  whole,  he  must  pay  over  to  the  other  partner  his  share 
of  the  money,  and  this  will  be  in  proportion  to 'his  share  in 
the  partnership  effects,  and  he  may  have  assumpsit  for  money 
had  and  received,  if  his  share  of  the  sales  be  not  paid  to 
him.  And  2  Ld.  Raym.  871,  Jockey  v.  Butler  ;  15  Mass* 
R.  82  ;  or  if  this  officer  sell  the  whole,  this  makes  him  a 
trespasser  ab  initio* 

§  2.  It  has  been  decided  in  Pennsylvania^  that  a  partner^ 
ship  debt  may  be  attached  to  answer  a  separate  debt  due  to 
a  creditor  of  one  of  the  partners  ;  Emlcn  owed  McCarty  & 
Cummings  ;  Pummings  died  ^  McCarty  sued  Emlen  for  the 
debt ;  pending  the  action,  Pringle,  a  creditor  of  McCarty, 
alone  attached  Emlen  as  trustee^  and  recovered  a  moiety  of 
the  debt  due  to  the  partnership. 

As  to  matters  pending  in  court,  our  courts  do  not  adopt 
the  principles  of  the  superior  courts  in  England,  but  the 
partnership  creditors  must  first  be  paid ;  4  Yes.  J.  396, 
Taylor  v.  Field* 

§  3.  Several  owners  of  different  ships  entered  into  a  bond 
to  a  trustee,  and  bound  themselves  and  their  assigns  to  in- 
demnify each  other  to  a  certain  amount,  if  any  of  their  ships 
should  be  lost ;  one  of  them  sold  his  ship  and  she  was  lost. 
Held,  the  others  were  not  bound  under  the  bond,  unless  he 
sold  (with  the  ship)  his  interest  in  this  agreement ;  385  note : 
but  if  the  vendor  asree  to  pay  the  purchaser  a  certain  sum 
if  the  ship  be  lost,  tne  venaor  continues  interested,  and  will 
recover. 

Art.  4.     Surcivir^  partner^  <Jrc. 

§  K  Having  2t  partnership  debt  due  to  him,  he  may  set  it 
off  against  his  own  private  debt  he  owes  ;  and  he  may  join 
such  a  surviving  debt,  and  his  own  private  debt,  in  one  ac- 
tion.    5  D.  &  E.  493 ;  6  D.  &  E.  582. 

§  2.  If  one  of  two  partners  become  a  bankrupt,  the  other 
shall  not  be  charged  for  the  whole  debt,  otherwise  if  one 
dies,  then  the  contract  survives  against  the  surviving  partner ; 
when  one  becomes  a  bankrupt,  the  assignees  take  his  place, 
and  hold  his  part  of  the  partnership  effects.  See  1  Johns. 
Cas.  405  ;  2  Johns.  Cas.  374  ;  1  Johns.  R.  34. 

§  3.  The  major  part  owners  of  a  ship,  gave  caution  in  the 
admiralty  to  the  minor  part  owners,  who  did  not  agree  to 
the  voyage.  Held,  that  this  caution  must  be  sued  at  com- 
mon law  5  all  the  owncrs*of  a  ship  are  liable,  and  if  a  part- 
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ner  die,   payment  to   his  executor  or  administrator  is  not    Ch.  52. 
valid ;  must  be  to  the  survivor.  .  Art,  4. 

§  4.  By  this  law,  minor  part-owners  were  concluded  by  n^^n/^^^ 
the  major  part,  as  to  setting  forth    the  voyage,  &c.  having  Mass.  Col. 
had   notice   of  the  meeting  therefore    and   if  any   owner  La'^- 
neglected  to   set  forth  his  part,  the  master  might  lake  up 
monies  on  bottomry,  for  the  purpose;  and  if  a /7ar/07uner  re- 
fused to  sign  a  charter-party,  to  let  the  vessel  to  freight,  he 
was  to  protest,  and   then,  on  sending  her  to  sea,  the  others 
who  sent,  were  to  stand  his  insurers,  according  to  the  custom 
of  merchants.     And  by  the  3d  section,  if  a  part  of  the  owners 
were  in  a  foreign  country,  the  master  was  not  to  vole  for  ihem 
any  further  than  he  had  their^  written  power.     An  executor 
and  surviving  partner  cannot  be  sued  jointly.     Carth.  170, 

§  $•  If  partners  adjust  their  accounts  and  strike  a  balance,  '^J?^^*^^- 
and  the  one  foundindebled,  makes  an  express  promise  to  pay ;  Jgg  ^^^^ 
<u$tcm/>^(  lies  against  him,  though  there   be   a   covenant  h^-  Moravian/ 
tween  them  to  account;  ialso  if  the  account  includes  private  Levey.— 479 
items  in  it  \  but  assumpsit  lies  not  for  the  very  thing  secured  Alfanson. 
by  deed.     1  Maule  and  SeU  473,  476. 

§  6.  In  this  case,  the  courtdecidcd  that  the  law  merchant,  \^^'  ^* 
respecting  dormant  partners,  does  not  extend  to  speculations  Gre'elv.  *^* 
inlands^    a  payment  made   to  the  executor  of  a  deceased 
partner  will  not  discharge  the  debt.  1  Dallas,  248,  Wallace 
17.  Fitzsimons.  ^ 

§  7.  In  this  case,  Daniel  and   Amos  Whitney  were  part-  ?J^"w>" 
ners  in  trade;    Daniel  died,  and  then  Amos  died  ;    Daniel  ney',  adm'r. 
Whitney  took  separate  administrations  on  their  estates;  Cook  Plaintiffm 
had  demands  against  these  partners;   the  administrator  and  ^™J^' 
Cook,  by  a  justice  rule  ^^  submitted  all  demands  which  he 
had  agamst  the  deceased  partners,  or  either  of  them,  and  all 
demands  which  the  deceased  partners,  or  either  of  them,  had 
against  him  ;^'  the  referees  reported  there  was  due  from  the 
estate  of  Amos  Whitney,  the  surviving  partner,  J 1 002,  in  the 
hands  of  said  administrator^  with  costs  of  court  to  be  taxed, 
&c.,  and  said  administrator  to   pay  the  costs  of  reference, 
and  said  Cook  to  recover  accordingly,  in  full  of  all  demands 
submitted.     The  report  was  accepted,  and  on  error  brought 
it  was  affirmed  ;  and  held,  by  the  court,  that  the  several  de- 
mands might  be   submitted  by  one  rule ;   Cook^s  demands 
were  agamst  the  partnership,  and  could  be  proved  against 
the  administrator  of  the  surviving  partner  ;  the  costs  award- 
ed are  a   charge  on   the  partnership,  as  the  damages  are ; 
also  costs  for  the  defendant  in  error. 

§  8.  The  supposed  trustees,  Willett  and  Bullard,  stated  E^^jJ?* 
they  owed  Herrlck,  the  principarl  defenda.nt,  nothing  in  his  &al.i>"HcT. 
individual  capacity  at  the  time  the  writ  was  served  on  them,  rick,  Willett 
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Ch.  52.    but  at  that  time  they  were  indebted  to  the  firm  of  Smith 
ArL  4.     &  Herrick,  % —  cash^and  J — payable  in  merchandize.  The 
N^pis^^^  court  held,  the  defendants  were  not  trustees  to  Herrick,  one 
of  the  company  of  Smith  &  Herrick,  and  said  ^^  it  had  been 
several  times  decided  that  a  debt  due  to  a  partnership  is  not 
necessarily  goods,  cfiects,  or  credits  of  either  of  the  partners. 
Before  either  partner  can  rightfully  claim  to  his  own  use,  or 
for  the  payment  of  his  own  debts,  any  of  the  partnership  ef- 
fects, the  partnership  must  be  dissolved,  and  he  must  not  be 
a  debtor  to  it.      To  ascertain  these  facts,  a  creditor  who 
wishes  to  apply  the  payment  of  his  debt,  a  debt  due  to  the 
partnership,  by  this  mode  of  attachment,  ought  also  to  sum- 
mon, as  a  trustee,  one  of  the  partner^,  as  well  knowing  the 
state  of  the  affairs  of  the  partnership ;  and  if  on  examination 
it  shall  appear  that  the  principal  has  an  interest  in  the  part- 
nership effects,  after  their  debts  are  all  paid,  that  interest 
may  be  considered  as  effects  or  credits  of  the  principal,  and 
may  be  secured  by  the  attachment.*'    No  process  was  issued 
against  Smith. 
2JohnB  R.       'i'hg  partnership  effects,  and  the   share  therein  of  every 
partner^  are  first  liable   for  partnership  debts,  and  not  till 
those  are  paid,  for  his  separate  debts. 
16^"h  ^'         §  ^'  ^'*^^**  selling  out.    This  was  assumpsit  for  supplies 
V.  Alien^^  by  the  plaintiff  for  the  sloop  Betsey-Ann,  alledged  by  the 
«i.  plaintiff  to  be  awned  by  the  defendants ;   the  plaintiff  was  a 

merchant  in  a  foreign  port,  and  the  supplies  were  necessary ; 
the  defendants  owned  her  when  she  left  home,  but  sold  out 
before  so  supplied,  though  this  fact  was  not  known  to  the 
plaintiff;  judgment  for  the  defendants.  The  master  ceased 
to  be  their  agent  when  they  bona  fide  sold  aH  their  interest 
in  the  vessel ;  they  were  not  furnished  to  their  use,  and  the 
plaintiff  might  have  supplied  her  on  her  credit.  Or  that  of  the 
master,  or  that  of  the  owners  at  the  time. 
^™j^  §  10.  One  engages  to  pay  the  debts  of  all.  This  was  debt 
«.  Howaid.  ^"^  ^  bond,  conditioned  to  perform  articles  between  Caleb 
Howard  and  plaintiff  on  one  part,  and  the  defendant  on  the 
other,  reciting  the  three  had  before  formed  a  partnership  in 
trade,  &c. ;  debts  due  to  and  from  the  copartnership,  &c. 
That  they  had  agreed  that  all  debts  due  to  them  iointly, 
should  be  assigned  to  the  defendant,  who  had  agreed  to  pay 
all  debts  the  company  owed  jointly,  to  any  person  or  per- 
^ .  sons ;  that  all  this  was  executed,  &c.    Held,  he  was  liable 

for  a  debt  due  from  the  copartnership  to  the  plaintiff,  one 
of  the  other  copartners ;  for  '^  one  of  the  copartners  may  as 
well  be  a  creditor  to  the  firm  as  a  stranger,  and  if  he  was, 
the  defendant  agreed  to  pay  him ;"  ^^  on  the  other  hand,  if 
the  plaintiff  had  owed  the  firm,^'  he  must  have  paid  the  debt 
to  the  defendant. 
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Art.  5.    French  law  on  the  suhjecl.    This  law  has  in  42    Ch,  52. 
articles,  settled  all  the  material  principles  of  partnership  ;    Art.  6. 
among  others,  these  principles  of  partnership  are  established.  \i^*v-^^ 
Art.  20,  129  l-ouisiana]  if  things,  the  enjoyment  of  which  Frenchcivil 
only,  is  put  into  the  partnership,  are  certain  and  definite,  f^'^'^' 
and  whicn  are  not  consumed  in  the  use,  they  are  at  the  risk  The  CivU   ^ 
of  the  partner  pr<mrietor.     If  the  things  \ire  consumed  in  the  Code  of 
use,  if  damaged  m  keeping,  they  have  been  destined  to  be  p^^^g^^^S' 
sold,  or  if  they  have  been  put  into  the  partnership  on  a  va-  to  401,  re- 
luation  expressed  in  an  inventory,  they  are  at  the  risk  of  the  J^<^«  ^  ^J 
company  ;  if  valued,  he  can  have  only  the  amount  of  the  contains  it 
valuation.    Art.  21.    A  partner  has  an  action  against  the  ^'*^^"^{"^ 
company  not  only  by  reason  of  tiie  sums  he  has  disbursed  3  ^t^ie'^o,^ 
for  it,  but  also  by  reason  of  the  obligations  he  has  bona  fide  .&c. 
contracted  for  its  affairs,  and  the  risks  inseparable  from  his 
management  of  them,  "  de  sa  gestion."    Art.  22,  [31  Lou- 
isiana.! When  the  acts  of  the  company  do  not  determine  the 
.  part  of  each  partner,  in  the  profits  and  losses,  the  part  of 
each  one  is  in  proportion  to  the  slock  he  puts  into  the  funds 
of  the  company  ;  these  principles  founded  in  the  reason  of 
the  thing,  may  be  viewed  as  common  law,  in  all  <}ountries. 

Part  of  the  owners  sending  the  vessel  to  sea,  &c.     See 
ch#  1 86,  a.  9,  as  to  prohibitions. 

Art.  6.     Pleadings  by  partners  and  evidence^  ^. 
§  1.  All  the  partners  must  join  in  bringing,  the  action^  for  ^inip.M.  P, 
the  contract  is  joint ;  and  if  one  bring  it  alone,  or  two  bring  f^"^_* 
it  when  there  are  more  partners,  the  defendant  may  nonsuit  z^Maas.  R.  r 
the  plaintiff,  or  plaint-iffs,  on  the  trial,  for  the  contract  sued  510,  Hart,  r. 
in  such  case  is  not  the  same  that  was  made^  the  one  decia-  Fitzgerald. 
red  on,  and  the  one  in  evidence,  must  apear  to  be  different 
contracts,  especially  if  it  appear  from, the  plaintiff's  own 
showing. 

§  2.  It  is  a  general  principle,  that  those  who  make  a  con-  ^ac.  Abr. 
tract  must  be  sued  ;  hence  a  declaration  on  a  contract  made  22^""^      , 
by  two  persons,  and  evidence  of  the  contract  of  one  ;  this  510.  , j 

does  not  prove  the  declaration,  for  the  contract  proved,  va- 
ries from  the  one  in  issue. 

§  3.  But  if  a  partner  or  other  joint  contractor  be  omitted,  1  Saund. 
it  is  now  clearly  settled  this  matter  must  be  pleaded  in  ^amB^Notes 
abatement  in  assumpsit^  in  all  cases  of  contracts.     Cabel  v,  5Bur.  26ii/ 
Vaughan,  1  Saund.  291  ;  Rees  v*  Abbot,  Co\Vp.  282  ;  Le-  Rico»- 
glise  V.  Champanle,  1  Esp.  116;   3  Bl.  Com.  Christian's  ®"^*®- 
notes,  20 ;  1  Selw.  105  ;  2  W*  Bl.  R.  695,  and  2  W.  Bl.  R. 
947,  Abbot  v.  Smith. 

§4.  Butit  has  been  held,  that  if  one  of  several  par/-oa?nfr*  ^g^^j?-^^ 
of  a  chaltelj  sue  alone,  the  defendant  only  can  take  advan-  ©.  Evercnd, 
lage  of  the  objection  by  a  plea  in  ahalementy  even  though  the 
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defect  appears  in  the  declaration.  This  was  an  action  for 
running  down  the  plaintiff's  ship  ;  in  one  count  it  was  slated, 
he  was  *o/e  owner;  in  another, ;)<ir/-oioncr  of  one-fourih.  Ver- 
dict for  the  plaintiff—motion  in  arrest  of  judgment,  because 
it  appeared  in  the  declaration  the  plaintiff  was  hul part-ovmer. 
Judgment  not  arrested.  This  was  iort ;  otherwise,  had  it 
been  contract  ;  this  was  trespass^  but  Hart  v.  Fitzgerald  was 
replevin^  in  which  our  court  decided,  that  a  part  owner  of  a 
chattel  cannot  maintain  replevin  for  an  undivided  part,  if  it 
appear  front  the  plaintiff's  own  showinir,  he  is  bul/>ar/-owrj€r, 
but  the  court  will  abate  the  writ.  Here  the  plaintiff,  one 
Page  and  Bodfish,  owned  fifty  spruce-logs,  as  part-owners^  or 
tenants  in  common ;  and  the  defendant,  a  deputy-sheriff,  at- 
tached Bodfish's  undivided  fourth  part  in  them,  at  the  suit  of 
one  Clash,  and  traversed  the  plaintiff's  property  in  them*, 
&r.  Plaintiff  joined  issue.  &:c.  and  verdict  for  him  :  mo- 
tion in  arrest  of  judgment,  and  one  reason,  because  replevin 
does  not  lie  for  an  undivided  part  of  any  goods  or  chattels  : 
2,  And  other  owners  appeared  by  the  plaintiff's  declaration. 
Judgment  arrested  ;  for  in  this  action,  the  chattel  is  to  be  de- 
livered to  the  plaintiff,  and  is  in  law  not  capable  of  severalnce. 
Otherwise  in  trespass^  where  the  damages  may  be  apportion- 
ed among  the  part-owners  ;  and  so  in  case^  costs  for  the  de- 
fendants. Flerrher  v.  Pollard,  2  Hen.  &  M.  544,  550.  Mer- 
chants, in  settling  their  accounts,  in  a  controversy  between 
partners  only,  it  is  enough  to  examine  and  state  the  books  of 
the  partnership,  and  vouchers  to  support  each  claim  ai*e  not 
required. 

§  5.  On  a  general  indebitatus  assumpsit  for  money  lent,  A. 
D-  1753,  the  court  allowed  a  note  of  hand,  dated  A.  D. 
1751,  to  be  given  in  evidence  to  support  the  count  as  evi- 
dence of  money  had  and  received  ;  and  on  a  second  count, 
in  general  indebitatus  assumpsit,  the  court  allowed  a  special 
order  or  receipt  to  be  good  evidence. 

§  6.  Four  persons  received  money  of  the  plaintiff,  and 
promised  ;  and  so  the  contract  was  made  by  four  persons  ; 
one  of  them  died  ;  and  the  plaintiff  brought  assumpsit  for 
money  had  and  received  against  the  three  survivors.  Held, 
he  could  not  prove  money  had  and  received  by  the  four, 
that  is  by  the  three  survivors  and  the  one  deceased,  for  that 
is  a  contract  different  from  the  one  sued  on. 

See  Lemon  v.  Walker  &  al.,  ch.  57,  and  many  cases  of 
seamen's  wages,  in  several  of  which  partners  and  part-owners 
arc  concerned.  Action  aga»nst  all  the  partners,  not  support- 
ed by  proof  of  monies  paid  for  the  survivor. 

§  7.  Case  for  money  had  and  received  by  the  defendant, 
for  the  use  of  the  plaintiff,  as  administrator  of  a  deceased  part- 
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ncr ;  and  tbt  court  held,  a  demand  of  partners  in  trade  must  Ch.  52. 
be  collected  by  the  survivor,  though  an  adjustment  of  all  the  Art.  6.  ^ 
concerns  of  the  copartnership  be  made  between  them  and 
the  administrator  of  the  deceased  copartner ;  and  therein 
it  is  agreed  that  the  proceeds  of  this  demand  be  equally  di- 
vided between  ihem.  The  plaintiff  sued  for  the  part  of  this 
French  debt  that  belonged  to  his  inieslale,  being  one-quarter; 
half  belonging  to  him  and  his  partner,  Rawson,  absconded, 
and  half  to  the  defendant.  Davis  had  not  agreed  to  any 
severance  of  this  demand  between  the  partners;  so  not,  by 
his  consent,  liable  to  the  action  of  each,  as  was  the  case  in 
A%iitin  \.  Walsh, 

§  8.  Assumpsit  on  account  annexed,  against  the  owners  of  J^^^^'  ^ 
a  vessel;  Duran/ owned  half,  and  the  other  two,  Maynard  miir.15ii- 
and  Lamb,  half;  these  two  acted  as  ship's  husbands,  rec^iv-  rant,  &•!- 
ed  and  disposed  of  all  cars:oes,  and  paid  all  expenses  for  all 
concerned.  April  21,  1809,  the  plaintiff  supplied  articles  of 
ship-chandlery,  about  ^90,  and  September,  1809,  other  arti- 
cles, about  f  139;  for  these  sums  he  sued.  In  some  cases 
he  charged  ^*  Muynard  &  Lamb  Drs.  brig  Louisa,"  and 
others,  *'  brig  Louisa  Dr.  Maynard  and  Lamb,  Plaintiff  in  his 
ledger  charged  "'  Maynard  &  Lamb  and  the  owners  of  the 
Louisa,"  and  his  bill  made  out  accordingly  and  delivered  to 
M.  &  L.  Jan.  4,  1810,  M.  &  L.  gave  their  negotiable  note 
to  the  plaintiff  for  the  amount,  payable  in  sixty  days,  and 
receipt  ^iven  for  the  note,  expressing  it  was  on  account ; 
plaintiff  endorsed  the  note,  &c.,  and  was  discounted  at  a  ' 
bank  for  the  plaintiff,  and  he  took  it  up,  M.  &  L.  having 
failed  before  it  became  due.  Plaintiff  gave  no  credit  for  the 
note  in  his  books.  Held,  Duranl  was  originally  liable,  as 
pari  owner  ;  "  but  hy  the  plaintiff's  taking  and  negotiating  a 
negotiable  promissory  note  from  some  of  the  pwners,  for  the 
sum  demanded  in  the  action,  the  case  is  brought  within  the 
principle  often  recognized  by  the  courts  of  law  in  this  com- 
monwealth, that  a  negotiable  promissory  note,  given  in  con- 
sideration of  a  debt  due  by  sitnple  contract,  is  a  discharge  of 
such  contract." 

§  9.  Assumpsit  against  ship-owners  of  Boston,  by  a  rigger  ii  Maw.  R. 
of  New-York,  for  repairs  on  their  vessel.  He  was  employed  j^iby'&^i'" 
by  the  Russels  in  New- York,  agents  of  the  defendants.  The 
court  held  the  ship-owners  not  liable,  principally  on  the 
ground  that  the  plaintiff,  when  he  made  the  repairs  on  their 
ship,  gave  credit  to  the  Russels  and  not  tp  them  ;  therefore, 
he  never  called  on  them  till  the  Russels  failed.  Many  rules 
and  principles  laid  down  in  this  case  as  to  the  liability  of 
ship-owners. 
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§  10.  Liability  of  ship-intmeri  for  the  conduct  of  their ^^ 
Assumpsit  against  Brewer,  as  owner  of  the  ship  Louisa,  one 
W.  C.  D.,  master,  appointed  by  the  defendants.     At  Monte 
Video  the  master  received  on  board,  on  Treight,  ten  bales  of 
skins,  and  the  bill  of  lading,  for  a  valuable  consideration,  was 
consigned  to  the  plaintiff,  in  Boston ;  at  Monte  Video,  the 
master  embezzleci  part  of    the  bales  and  sold  them,  and 
brought  the  residue  to  Boston,  &c.    Question  was,  if  the  de- 
fendant, the  owner,  was  liable.     There  was  no  doubt  but 
that  he  would  have  been  liable  if  he  had  remained  in  Bos- 
ton, and  had  not  gone  the  voyage  in  the  ship.  But  the  court 
seem,  on  the  whole,  to  think  he  was  not  liable  in  this  case, 
because  he  went  the  voyage  in  the  vessel,  and  was  in  person, 
at  Monte  Video  while  she  was  there,  to  buy  her  cargo  him- 
self, and  to  do  all  the  business  relating  to  the  voyage  himself, 
or  when  accidentally  absent,  having  an  agent  with  whom  he 
entrusted  that  business,  and  leaving  nothing  to  the  master, 
but  the  care  of  sailing  and  directing  the  ship  herself;  espe- 
cially as  she  was  not  a  freighting  ship,  and  when  the  shipper 
might  have  known  the  limited  authority  of  the  master.     In 
such  case  the  shipper  should  have  done  his  business  with 
the  owner :  2.  When  a  merchant  sends  his  ship  abroad  with 
a  supercargo,  and  with  no  intention  to  take  freight,  the  fo- 
reign shipper  of  goods  ought  not  to  make  a  private  bargain 
with  the  master,  and  avail  himself  of  the  owner's  general  lia- 
bility to  secure  him  from  the  master^s  misconduct.     Such  a 
principle  may  be  ruinous  to   ship-owners.     3.  But   if  the 
owner^  the  defendant,  knew,  before  the  ship  sailed  from 
Monte  Video,  the  master  had  received  the  skins  onfreivht^ 
on  board,  it  was  the  owner^sduty  to  see  to  their  safe  custody 
and  delivery  at  the  port  of  discharge,  at  least  those  parts  of 
the  goods  which  came  to  his  knowledge;  and  his ^Miability 
would  rest  on  his  knowledge  that  the  goods  were  received  on 
board  onfreight^'^  not  merely  that  they  were  on  board. 

See  also,  Winthrop  v.  Carlton^  jr.^  liability  of  a  ship-owner 
to  pay  for  master^s sickness  and  funeral  in anotherstate, and 
interest  at  the  rate  of  interest  thdre.  See  Interest,  ch.  41, 
a61. 

§  11.  If  I  have  a  balance  of  account  against  a  partnership, 
ship-owners  or  others,  and  in  my  ledger  transfer  it  to  one  of 
the  partner's  private  account,  without  the  privity  of  any  of 
them,  it  is  not  conclusive,  but  I  may  recharge  it  to  the  part- 
nership; and  if  I  owe  A  &  B,  joint  partners,  ^1,000,  I  can- 
not discharge  the  debt  by  shilling  goods,  {1,000,  to  A,  and 
by  his  consent^  charging  $1,000  to  the  company. 
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§  1 2.  Six  part  owners  of  a  vestel.,  two  jointly^  its  parlntrs^    Ch.  53. 
and  four  severally ^  promised  to  pay  the  plaintiff  for  repairs.     Art.  6. 
The  four  paid  him  their  parts  ;  he  may  sue  the  two  in  assumpsit ;  s^»v<<^^ 
as  where  Fosselt,  in  his  declaration,  stated  Barstow  and  his  iiMasa.  R. 
partner  owned  one-quarter  of  a  sloop,  and  four  other  persons  y^tso,  Bar- 
named,  three-quarters.     The  defendants  diS  joint  partners  of  ^J^^^lr. 
their  said  quarter,  &c.,  and  he,  Fossett,  at  the  request  of  the  FoBsett.' 
owners,  repaired  her,  &c.,  ^^  in  consideration  whereof,  the 
said  owners,  respectively,  promised  to  pay  him,  &c. ;  yet,)) 
fee. ;  second  count,  Fossett  alleged  ^^  the  above  said  owners,')" 
[naming  those  other  than  the  defendants]  '^  individually,  in 
their  several  proportions  aforesaid,  and  the  said  G.  &  B.* ' 
~[the  defendants,]  ^^  jointly  in  the  said  proportion  promised, 
&c. ;  yet,  though  requested,  &c.,  and  though  the  said  other 
owner^s  had,  severally,  paid  their  proportionate  parts,  &c. ; 
the  defendants  had  not  paid,  &c/'    Plea  in  abatement  was, 
that  it  appeared  by  the  plainliflT's  own  showing,  that  there 
were  other  persons  liable,  who  ought  to  have  been  joined. 
The  plaintiff  demurred  and  joinder. 

Six  errors  were  assigned:  1.  That  the  plaintiff  had  de- 
clared on  a  promise,  made  by  the  defendants  and  four  other 
persons,  then  living,  without  making  the  said  other  persons 
co-defendants  and  parties  to  the  suit:  3.  That  the  defen- 
dants were  sued  jointly,  and  declared  against  on  (wo  sup- 
posed  promises :  3.  That  in  the  first  count,  it  appeared  a 
joint  promise,  (if  any  ever  existed,)  was  made  by  said 
owners,  without  any  allegation  of  any  adjustment  or  seve- 
rance by  the  said  owners :  4.  that  the  plaintiff  at  the  com- 
mon pleas,  made,  and  by  leave  of  thejcourt,  filed  a  new  de* 
claration,  to  which  the  defendants  pleaded  in  abatement ; 
but  no  judgment  had  been  awarded  on  the  said  plea :  5. 
That  the  said  {)lea,  (if  any  judgment  was  on  it  awarded)  was 
overruled  by  the  said  court,and  the  defendants  were  adjudged 
to  answer  over  to  the  action :  6*  The  two  first  counts  being 
bad,  (was  a  third  for  money  paid,  &c.)  and  the  verdict 
being  general,  and  judgment  upon  the  whole  declaration,  (he 
same  is  erroneous.  Judgment  for  Fossett  afiirmed.  It  seems 
the  plea  in  abatement  was  not  filed  in  proper  time. 

§  13.  Assumpsit  lies  by  one  against  his  cojMtrlncr,  for  mo-  ISMms  R.. 
ney  had,  more  than  due  to  him,  on  a  dissolution  and  adjust-  ^i^"  tv. 
mcnt  of  the  partnership  concerns,  {Jackson^  the  partner,  was 
dead,  and  the  accounts  between  him  and  Bond  were  settled,) 
though  it  may  be  true,  an  action  of  account  only  lies  between 
partners  while  the  partnership  continues* 

§  14.  Ageneralparlncrhas))Ower  to  sell  a  ship  belonging  l2Usm,ii. 
to  the  partnership:  but  when  -he  is  abroad  and  under  the  ^'/jvj^^ 
management  o<  ib^-  oth^r  partner,  j^n^  hp  s^l'«  her  »n  r>nv  r.  ^.j^' 
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Ch.  52.  partnership  debt,  and  gives  possession  immediately  to  the 
Art.  6.  buyer;  such  sale  and  delivery  abroad,  is  valid,  though  after 
the  other  sale ;  being  made  without  notice  of  such  other  prior 
sale  at  home.  The  defendant  owned  a  moiety  of  the  brig 
Louisa  and  Maynard  and  Robert  Lamb  owned  the  other  moie-> 
ty :  Maynard  so  sold  in  the  West  Indies,  being  so  part- 
owner  and  consignee  of  vessel  and  cargo  ;  and  Lamb  having 
a  power  of  attorney  from  Maynard^  so  sold  in  Boston,  by 
executing  a  bill  of  sale  in  the  name  of  himself  and  partner, 
of  a  moiety,  &c.  to  the  plaintiffs,  James  Lamb  ^  a/.,  credi- 
tors of  said  Robert  Lamb  ^  Maynard^  then  in  failing  circum- 
stances: said  Maynard  also  conveyed  to  their  creditor  both 
sales ;  were  bona  fide^  and  for  valuable  considerations  ; 
therefore  the  question  was  a  mere  question  of  law,  between 
the  first  and  last  purchaser;  ^'no  exception  from  the 
general  authority  of  a  partner,  relative  to  partnership  effiects, 
can  be  found  in  favour  of  vessels^  and  there  seems  to  be  no 
reason  for  such  an  exception.  Each  partner  actin?  fairly 
and  without  fraud,  has  the  authority  of  the  whole  firm  ;^' 
"vessels  owned  by  a  copartnership,  are  certainly  effects  of 
the  copartnership,'*  and  **  they  may  pass  by  delivery  only, 
as  well  as  any  other  chattels,  as  far  as  respects  the  property 
of  the  vessel ;"  '^  but  the  plaint iflPs  title  was  not  complete  and 
perfect  for  want  of  a  delivery  of  the  vessel.''  To  complete 
it,  a  subsequent  possession  by  them,  in  a  reasonable  time, 
was  necessary,  at  least,  with  respect  to  creditors,  and  she 
was  sold  at  home,  subject  to  any  lien  attached  abroad,  before 
notice  of  such  sale  at  home.  The  perfect  sale  abroad  ne- 
cessarily intercepts  the  imperfect  sale  at  home;  imperfect, 
because  there  was  no  delivery  of  the  vessel. 
6  Cranch,  §  15.  If  one  partner  assign  the  partnership  effects  and 
*^»  ^^'  credits  in  the  nan>e  of  the  partnership,  it  is  valid  ;  and  if  a 
S"aL  in*"^  separate  commission  be  issued  against  one  partner,  there  pass- 
chancery,  es  only  his  interest  in  the  partnership  effects.  The  United 
States  are  entitled  to  priority,  though  their  debt  is  contract- 
edabroad  and  owed  by  a  foreigner,  and  though  they  prove 
their  debt  under  the  commission  of  bankruptcy,  and  vote 
for  assignees ;  the  bankrupt  law  of  a /orcign  country  cannot 
transfer  property  in  this. 
9  East.  527,  §  16.  Partners  (not  incorporated)  in  stock  divided  into 
TheKing,r.  shares,  and  transferable,  are  responsible,  each  beyond  his 
®    *  part,  though  it  is  one  of  their  terms  he  shall  not  be ;  as  among 

themselves,  they  may  fix  anv  terms  of  responsibility  they 
please,  but  as  to  the  rest  of  the  world,  each  partner  is  liable 
to  the  whole  amount  of  the  debts  contracted  by  the  partner- 
ship, and  must  be  sued  accordingly. 
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§  17.  The  executors  nfboth  partners  stuable  in  equity^    As    Cb.  52. 
where  A   and  B  were  partners^  A*  received  monies  in  S^s     Art/S. 
shop  and  gave  a  note  for  it,  signed  by  himself  and  partner;  s^^^^^^^ 
A  and  B  both  died,  and  A  insolvent ;    S  brought  his  bill  2  vern.  iJ77. 
against  the  executors  of  both.     Held,  the  note  bound  A  and  Lsine  y. 
S  both,  and  though  at  law  only^  the  execuiors  of  the  sur-  ^y^g*^'"" 
vivor  were  bound,  yet  in  equity  the  credjtor  could  follow  377^  p^njei 
the  estate,  of  the  other,  though  there  was  no  evidence  this  v.  Cross.— 
money  was  brought  into  the  partnership  stock,  or  used    in  L^^g/*"* 
trade,  for  .such  note  was  presun^ed  to  be  on  the  partnership  phensonv. 
account,  unless  the  contrary  was  proved  ;  and.  if  a  partner-  crisweU.— 
ship  be  proved,  the  name  subscribed  will  be  taken  to  be  that  i  Cain.  Er. 
of  the  ficm,  unless  shewn  the  name  of  it  was  different.     1  ^^'"^g^. 
Caiiu  184^  Drake  v.  Blwyn;  1  Bin.  123. 

§  !&•  Baw  mu  moy  oro^'ct  being  n^d.  A,  B,  and  C  became  Vjq.  Abr. 
partners  in  the  trade  of  sugarnboiling,  and  agreed  no  sugars  Partners*  A 
fce  .bought.  bttt<by  the  consent  of  ihe  majority  ;  afterwards,  ^J^{^®^  ^' 
A  makes  a  protest  that  he  will  be  no  longer  concerned   in  2  Johns.  R. 
partnership  with  B  an^  ,C ;  ikey  after  this,  buy  sugars  of  SOO.Lansing: 
b,  who  has    notice. of  A's  protest  :  he  cannot    be  sued,  l.^^'J^*™* 
and  B  and  C  only,  and  by  the  dissjoluiiofi  of  the  partnership,  533  Mack.  * 
the  power  of  one  partner  to  bind  the  others,  wholly  ceases,  ley  9.  Pat- 
And  though  empowiered  to  setile.the  a^airs  of  the  firm,  he  IJ'^K"!, 
caanot  bind  theni  by  adjusting  an  account,  and  acknowledg-  Kiigour^v*'" 
ing  a  balance  to  be  due  from  the  firm,  or  by  issuing  notes  in  Fioiyson^ 
its  name,  antedated ;  as  they  bind  but  from  the  delivery ;. or  4  E8p.R,89. 
by  endorsing  notes  pr  bills,  given  to  the  firm  before  the  dis-  ^i)^^^^^' 
solution,  but  all  the  partners  must  join  in  endorsing  them.  *207'^^ 
4  Johns.  R.  324,  Sandford  v.  Mikles.  But  notice  oftBedTs-  dCaio.  254, 
solution  must  be  givep;  but  one  of  two.  partners  may   em-  «''*?'*_J" 
power  a  clerk,  under  the  firm,  to  accept  bills  and  endorse  fj^^'s^  p. 
notes,  but  one  cannot  execute  deeds  binding  on  the  other ;  238.-* 
there  mtist  be  a  special  power  for  the  purpose :    1  Hen.  &  *  Cain.  254. 
Mun.  423,  Shelton  v.  Pollock  &  Co. ;  2  Cain.  Er.  5,  Becker 
V.  Kirk;   Taylor,  113  ;  1  Dall.  118;  but  a  bond  eiven  by 
one,  in  the  name  of  both,  is  binding,  as  the  several  bond  of 
him  who  executes  it.  .  - 

§  19.  If  judgment  be  entered  up  against  both,  by  virtaeof  l  Dall.  119 
a  warrant  of  attorney,accompanying  the  bond,the  judgement  ^^^%^ 
will  not  be  set  aside,  but  the  court  will  either  give  leave  to  li  ms    * 
the  plaintiff  to  strike  out  the  name  of  the  partner,  who  did  Motteux  v. 
not  sign,  or  order  that  no  execution  go  against  his  person  or.  Aubin.— - 
properly.     See  Ball  v,  Dunsterville,as  to  a  deed  executed  79^  ^5* 
by  one,  in  the  presence  of  both,  binding,  though  .but  once    '  ^     *     ' 
sealed ;  and  W.  Jones,  S68 ;  3  Ves.  Jr.  578.    A  release  by 
one  of  a  debt,  bars  all.  See  Peerson  v.  Hooker ;  also  1  Wash. 
79,  Scott  V,  Trent ;  see  Ruddock's  case. 
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§  SO.  A  partner  indebted  to  the  firm,  ought  to  pay  interest 
after  the  dissolution  of  the  partnership,  and  a  rest  be  then 
made,  and  compound  interest,  if  he  trade  to  his  separate  use 
with  partnership  money. 

§  31.  A  delivered  goods,  and  stated  he  and  B  sold  them ; 
this  does  not  conc/timf/y  prove  thej  were  the  Jotn<  property 
of  A  and  B,  but  the  rear  facts  may  be  proved  by  parol ;  ana 
if  part  were  B's  soh  property^  and  the  residue  A's,  but  A 
had  power  from  B  to  sell  his  part,  A  may  alone  sue  for 
the  whok  in  his  name.  The  endorsee  of  a  note  in  Virpnia 
payable  to  order,  cannot  sue  the  endorser  a<  /aao,  but  may 
in  tquity. 

How  one  acting  at  partner^  in  making  a  contract,  may  be 
sued  alone.by  the  contractee,  if  such  partner  neglect  to  per- 
form, and  apply  the  purchase  money  to  bis  own  use. 

^  32.  Two  give  a  joint  note  to  the  plaintiff;  he  ^ets  judg- 
ment on  it  against  one  of  them ;  this  they  may  plead  m  bar,  to 
an  action  by  the  plaintiff  against  both  ofthem^  on  the  same 
note  ;  but  if  they  plead  severally,  where  they  may  plead 
jointly,  they  have  but  one  bill  of  costs,  though  the  plaintiff 
does  not  demur  for  such  cause.  See  Chilty  on  Pleadings 
38;  Cro.  Jam.  73,Sheehy  v.  Mandeville&al. ;  ch.80,a.31, 
8. 63  ;  Rice  v.  Shute,  ch.  53,  a.  6,  s.  3 ;  Higgins'  case,  ch.  1 33, 
a.  3,  s.  7  ;  Tom  v.  Goodrich,  ch.  53,  a.  3,  s.  18 ;  Pierson  v. 
Hooker,  ch.  179,  a.  16,  s.  4. 

§  33.  Held,  (among  other  things,)  that  the  confession  of 
one  member  of  a  copartnerships  of  a  fact,  tending  to  bind  the 
whole^  in  a  matter  of  joint  concern,  is  good  evidence  against 
all. 

And  an  innocent  partner  is  liable,  immediately,  for  monies 
borrowed  by  the  other,  and  coming  to  their  uBCf  where  the 
other  gives  their  note  to  a  third  person,  and  his  endorsement 
of  it  to  the  lender  is /orged,  in  action  for  money  bad  and  re- 
ceived* 


CHAPTER  LIIL 

ASSUMPSIT.    THE  POOR. 


Art*  1.  Assumpsit  for  supplies,  furnished  by  one  town  for 
the  poor  of  another,  is  a  very  common  action  ;  and  so  it  may 
be  brought  by  an  individual,  in  certain  cases,  againsta  town. 
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The  declaration  in  this  action  is  grounded  on  the  statute :    Ch.  53. 
it  may  he  grounded  on  an  express  promise)  made  by  the    Art.  1. 
town,  the  consicleration  of  which,  is  the  moral  obligation  it  y^^^^^^^ 
is  under,  to  support  its  poor,  but  not  on  an  implied  promise  ;  Amar.  Pre- 
for  on  this  obligation,  or  duty,  the  law  does  not  imply  a  ced.  lOO. 
promise.  2  East,  605. 

§  1.  In  bringing  this  action  against  a  town,  the  first  ques- 
tion is  this:  Is  the  pauper,  supplied  by  the  plaintiff,  the  poor 
of  the  town  charged  7  The  next  question,  were  the  supplies 
necessary  and  reasonably  charged  ?  Hence  it  becomes  ma- 
terial to  inquire,  who  are  the  town's  poor. 

§  2.  Before  the  time  of  Henry  VIIF.,  the  poor  in  England  1  Bi.  Com. 
subsisted  wholly  on  private  charity  ;  the  Poor  Laws  were  ^^' 
then  introduced,  by  which  almost  every  pauper  came  to 
have  a  legal  settlement  in  some  parish,  and  'became  its  pro- 
per charge.  It  will  be  found  that  a  very  inconsiderable 
part  of  the  Poor  Laws  of  England  apply  to  Massachusetts, 
as  our  pauper  cases  depend,  principally,  on  our  town  stat- 
utes ;  the  English  laws,  however,  are  often  a  rule  in  regard 
to  derivatht  cases  or  settlements. 

§  3.  Under  our  act  of  February  1 1, 1794,  and  under  prior 
laws,  the  proper  mquiry  is.  What  is  a  legal  settlement  in  a 
town,  in  this  state?  for  a  pauper  must  have  a  legal  settle- 
ment in  a  town,  to  justify  the  action  against  it,  for  supplies 
to  him.  As  we  have  some  common  law  settlements,  it  may 
be  proper  to  attend  to  these  first;  yet  ^^towns  are  not  liable 
by  the  common  law,  to  support  paupers/'  14  Mass.  R.  399. 

§  4.  What  is  a  settlement f  at  common  law^  in  a  town.  All 
-settlements  are  either  l3y  this  law,  or  by  statute ;  at  common 
law  they  are  original,  as  by  one's  living  on  his  own  estate  or 
freehold  ;  or  dervoative^  as  by  a  wife,  child,  or  servant's  living 
in  the  family  of  one  who  has  a  settlement  in  the  town,  or  by 
birth  in  a  place. 

§  5.  First,  6y  living  on  &neU  own  freehold  in  England.  It  is  InConnccti. 

there  a  principle  of  law,  that  a  man  cannot  be  disseised^  and  tk  may  fee" 

removed  from  his  own  estate  ;  hence  it  has  been  held,  that  remoFed 

^'  where  a  person  resides  on   his  own  property^  be  gains  a  from  the 

settlement  in  it,  it  having  been  considered  an  excepted  case  ^^^^^^^J^ 

out  of  the  act  of  parliament,''  that  is,  at  common  law.   ^^Lord  versionary 

Mansfield  first  held,  that,  as  a  man  cannot  be  disseised  of  intereit,  to 

his  freehold,  he  is  irremooeable  from  it,  and  residing  forty  ^^^  wtUe- 
j  .rr-  •  11  I       Py      ^  ment. 

days  on  an  estate  of  his  own,  irremoveably,  and  gammg  a 

settlement,  are  synonymous  terms/', 

§  6.  This  principle  was  laid  down  in  this  case,  in  which  ^j?^?!"  ^••' 

J.  West,  the  father  of  Henry  West,  the  pauper,  in  January,  Offchurc" 

1765,  and  for  two  years  next  after,  rented  and  resided  on  a  3  D.  &  e.' 

tenement  of  £1 000  a  year,  in  Offchurch,  and  was  then  settled.  "^^-  ^- 

1789  "^ 
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1  Bl.  Com. 
363.— 
Dough  767. 
—4  Com.  D. 
585.— 
Don^l.627. 
Husband  is 
settled  on  his 
-wife^s  estate 
in  trust  to 
her  use. — 
10  Mod.  430. 


6  Mass.  R. 

50,  Groton 
y.  Boxbo- 
rougrh. — 
11  Mass.  R. 
387. 


Oerivatire 
settleibent 
of  a  son. 


Held  in 
Connecti- 
cut a  woman 
belongings  to 
that  state, 
.  married  to 
an  inhabi- 
tant of  an-  * 
other  state ) 
may  gain  a  ' 
settlement 
in  the  if  place 
of  residence^ 
though  such 
marriage  be 
void  - 

1  Day's  Cas. 
219,  Johnson 
T'Hnntiogton 


Januar;^,  1767,  the  wife  of  J.  West,  and  mother  of  the  pau- 
per, died  ;  June,  1767,  J.  West  married  again,  and  he  and 
his  wife  lived  in  Offcburch  till  1770,  ^'B^n  they  went  lo 
and  resided  in  Southam  thre<^  years^  but  gained- no  settle* 
ment  there.  In  1 773,  they  removed  lo  Ladhrokt;  to  a  house^ 
the  title  to  which  was  vested  in  trustees^  to  the  separate  use 
of  this  second  wife,  her  .<)ole  receipt  to  be  a  discharge  to i()e 
trustees,  and  the  rents  not  subject  to  the  hosband^s  debts, 
&c.  The  said  J.  West,  and  his  wife,  lived  in  said  house, 
in  Ladhrokt^  from  1773,  to  1789,  the  time  of  the  trial.  The 
court  decided,  that  J.  West,  the  husband,  gained  a  settle- 
ment in  Ijidbroke  by  living  in  this  house* 

§  7.  By  our  law,  a  man  must  have  a  freehold  to  a  certain 
amount,  and  live  on  it,  as  by  statute  is  prescribed,,  to  gain  ;i 
settlemeist,  and  this  amount  must  be  a  clear  income;  there- 
fore, it  has  been  decided,  that  if  one  having  a/refM<'ior  in- 
heritance^  income  above  }10  a  year,  by  which,  be  would 
gain  a  settlement,  mortgages  it  in  fee ;  so  that  the  interest  of 
the  mortga$;e  debt,  being  deduced  frqm  such  income,  reduces 
it  below  f^lO  a  year;  within  the  three  years,  he  gains  np 
settlement :  to  gain  one^  the  party  must  have  a  clear  year- 
ly income  to  (he  amount  of  $10,  as  will  appear  in  several 
subsequent  cases. 

§  8.  As  to  the  derivative  settlement,  at  common  law,  of 
Henry  West,  the  son  and  pauper^  it  appears  be  was  born  io 
Offchurchj  in  January,  1 765,  and  resided  there  with  his  father 
till  1770,  and  when  his  father  moved  from  Offchurch^  the 
pauper  remained  there  with  one  Luson,  to  be  taken  care  of ; 
his  fiather  paying  for  bis  board,  and  there  remained  two 
years,  then  went  and  lived  with  his  uncle  Haddon,  at  OIT- 
church',  about  two  yefeirs,  he  providing  the  pauper's  board, 
clothes,  and  pochet*money,ana  receiving  his  labour  but  paid 
no  wages,  nor  hired  him.  In  1774,  the  pappcr,  nine  yean 
did,  Went  to  his  fatheFs,'at  Ladbroke^  and'  staid  there  .a  we^k  ; 
then  went  dnd:lived  with  his  uncle  Salttion,  of  Weston^  si^ 
years,  as-  he  had  d6ne  with  Huddon,  and  on  like  terai9< .  He 
left  Salmon,  now  about  fifteen  years  old,  and  returned  t<>  hi» 
father,  at  LMdbrokeyHnd  lived  there  three  w^eks,  having  done 
no  act  to  gain  a  settlement.  The  cqurt  held«  his  settlement 
was  with  his  father,  at  Ladbroke:  1.  he  could  not  be  eman- 
eipdied  when  left  behind  at  Xyfchurch,  being  then  only  five 
years  old,  thoug^h  **then  he  ceased  td  reside  in  his  father's 
family :"  nor  2.  when  seven  or  eight  years  old,  and  passed 
the  age  of  a  niir«e-cAt7d,  and  went  to  live  with  bis  uncle  //o^ 
don ;  for  io€mancipate  a  child, generally,  he  ftiust  have  gain- 
ed a  Settlement  for  himself:^'  or  3.  '^  have  become  the  head 


THE  POOR.  405 

of  a  family  :'»  or  4.  have  arrived  at  an  age  "when  he  may     Ch.  53. 
set  up  in  the  world  for  himself,"  and  '*  during  all  the  lime     Art,  1. 
the  father  had  a  right  to  the  custody  of  his  son,  and  might  v^pkv^^^ 
have  obtained  him  by  hahtas  corpus^  for  the  parental  care 
was  not  then  done  -away.^'     On  the  ground  of  estate  were 
cited,  Rex.  v.  Coldaston,  Burr,  S.  C.  540,  which  shens  an    . 
equitable  estate  is  enough  to  give  a  settlement;  also.  South 
Sydenham  v.  Lamberion,  which  shews  *'  the  next  of  kin  with* 
out  administralion,^^  had  not  any  estate  whatever. 
'  On  the  ground  of  the  son's  derivative  settlement,  were  cited, 
Easlwoody  v.  Westwoody,  Slra;  438,  shewing  the  sonjs  set- 
tled in  the  last  place  where  he  makes  ^^a  part  of  his  father^ s 
familtf^  (but  here  the  son  when  left  behind,  was  twenty-seven 
years  old);  also,  Rex.  r.  Bugden,  Burr,  S.  Cm  270.;  also, 
Stra.  831 ;  here,  also,  the  son  was  grown  up  when  left  bch 
bind,  on  hU  father^s  removal;  also.  Rex.  v.  Walpolt^  Burr, 
S.  C.  38.     These  principles,  as  to  derivative  settlements,  ap- 
ply in  Massachusetts,  generally,  except  the  child's  coming  of 
age  seems  to  be  considered  as  more  absolutely  emancipation       •       r    . 
here  than  in  England,  as  will  be  seen  in  ope  or  two  cases :  ' 

This  derivative  settlement  by  parentage,  is  that  of  father  or 
mother,  and  is  by  hereditary  or  derivative  rig^t.     So,  in  al^  ^  ^^**^ 
cases,if  a  woman  marry  a  man,  who  has  a  settlement  in  the  i^bi.  Com. 
state,  she  gains  his  or  derivative  iufsfromhis.  So  of  a  servant  360. 
or  slave  formerly. 

§  9.  Children — proof  of  the  father^s  settlement  is  sufficient  ^i^  ^ 
to  prove  that  of  the  son,  in  the  same  parish^  in  England,  or  iniiSiunti 
in  the  same  town  here,  if  nothing  appears  to  the  contrary  ;  of  Stone, 
hence  the  child  has  the  father^s  settlement  till  emancipated^  See  Sprinf^- 
or  divided  from  his. family,  or  till  he  gains  one. of  his  own.    ^jJJ^^*^" 

A  son,  poor  and  insane,  remains  one  of  his  father's  family,  post.    * 
after  of  age. 

The  child  gains  one  on  general  principles,  as  others  do  ;  17  Man.  R. 
and  here,. therefore,  we  need  only  inquire  what  is  imancipa*  ^^' 
lion  ?    The  principle  of  emancipation  is,  substantially,  the 
same  in  Jwth  cdlintries.    If  the  father  has  no  settlement^  the  ^^^"'  ^' 
child  has  its  mother'^s.     Stra.  683.  Bnrr,  S.  C. 

§  10.  When  is  emancipation  effected  ?  It  has  been  decided  638.^1  w. 
in  England,  that  enlisting  as  a  soldier^  at  the  age  of  sixteen,  ^  ^^^^^ 
is  such  a  separation  from  the  father's  family,  that  the  son  poie/' 
jdoes  not,  afterwards^  change  his  settlement  with  his  father,  8  D.  &  e. 

411.  But  a  drummer  in  the  mi/t/ia,  a  son  under  age,  has  JJ\^®**" 
his  father's  settlement^  when  he  enters  by  hb  consent,  he^  al-  5  d.  ^Te. 
so,  being  a  sergeant  in  the  same  regiment,  and  receiving  his  670,' Rex  «. 
son*s  pay  till  he  was  twenty-three  years  old,  and  (he  son  liv-  Stanwich. 
iog  in  the  father's  family,  except  when  absent  on  militiaduXy. 
The  sQldier^  said  ihe  court,  was  engaged /or  /i/e,  and  liable 
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10  East,  91. 
2  East,  276. 
10  East,  88. 

4DftE. 
199,  Rex  T. 
Collinburn. 

6D.ftE. 
247,  Rex  t. 
Roach. 


8  Mod.  336, 
—4  Com.  D. 
576. 


to  be  sent  abroad,  and  no  longer  under  his  fatber^s  control ; 
but  a  son  Is  not  emancipated  by  being  under  some  other  con- 
trol than  that  of  the  father;  as  where  the  minor  son  served 
.  as  an  apprentice  four  years,  and  was  not  emancipated^  thoui(h 
during  that  time  he  was  not  under  his  father^s  control,  but 
he  returned  while  a  minor  to  his  father's  family. 

One  enlisted  at  the  age  of  nineteen,  is  emancipated. 

§  12.  In  the  Wilton  case,  the  court  held,  that  a  son,  six- 
teen years  old,  and  not  having  gained  a  settlement  of  his 
own,  was  a  part  of  his  father's  family,  and  not  emancipated; 
but  **  on  the  circumstances  either  of  the  sim^s  being  twenty- 
one  years  old  or  married,  or  having  gained  a  settlement  of 
his  own  right,"  or,  as  in  the  soldier^s  case,  "  having  contract- 
ed a  relation  which  was  inconsistent  with  the  idea  of  his 
being  in  a  subordinate  situation  in  his  father's  family." 

§  13.  So  the  son  is  not  emancipated  when  he  returns,  while 
a  minor^  to  his  father's  family ;  but  he  is  by  marrying  and 
living  by  himself.     6  D.  &  E.  583. 

§  14.  In  this  case,  the  father  had  a  settlement  in  St.  Roach^ 
and  his  daughter,  ihe  pauper^  lived  with  him  there,  till  she 
was  twenty-two  years  old,  when  she  was  delivered  of  a  bas- 
tard child.  In  al>out  six  months  she  went  to  another  family, 
as  a  wet  nurse,  about  eight  weeks,  and  received  8^.  wages.  Iri 
this  time  her  father,  with  his  family,  removed  to  St.  Co/timfr, 
and  there  gained  a  new  settlement.  At  the  end  of  the  eight 
weeks  she  went  to  his  family^  atColumb,  and  remained  there, 
but  made  no  contract  as  a  servant  with  her  father,  nor  gain- 
ed any  settlement  of  her  own  but  as  above.  The  court  beld^ 
her  settlement  was  at  St.  Roach^  and  not  with  her  father  at 
his  new  acquired  settlement,  at  Columb:  and  held,  I.  If  the 
son,  though  of  age,  with  unbroken  continuance,  remain  with, 
and  a  member  of  his  father's  family,  he  is  not  emancipated. 

3.  If  a  child  under  twenty-one  years  of  age,  leave  his  father's 
home,  and  is  thereby  quasi,  severed  from  his  family,  and 
returns  under  twenty-one,  during  which  time  of  pupilage, 
policy  requires  that  the  child  should  remain  under  his  fa- 
ther's protection,  he  must  be  considered  as  incorporated  with 
his  father^s  family,  unless  he  has  gained  a  distinct  settle* 
ment  of  his  own,  or  has  himself  become  the  head  of  a  family. 

3.  But  if  a  child,  after  twenty-one  years  of  age,  sever  him- 
self from  his  father's  family,  he  cannot,  afterwards,  be  in- 
corporated with  it.  Hence,  if  the  soldier  had  returned 
under  twenty-one  years  of  age,  he  had  become  again  a  part 
of  his  father's  family ;  but  not  when  returning  to  it  after 
twenty-one. 

4.  The  general  rule  is  stated  as  resulting  from  the  above 
cases :   The  settlement  of  the  parent,  generally  settles  the 
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child,  though  under  seven  years  of  age.     Balk.  527,  528,    Ch.  53. 
529.     After  seven,  it  may  gain  one.     Salk.  470.        '  Art.  1. 

§  15.  But  our  court  held,  in  this  case,  that  upon  a  father^s  v^-v^i^^ 
gaining  a  settlement,  a  child  of  full  age,  voluntarily  living,  4  j^^ms.R. 
with  him,  does  not  gain  such  new  settlement,  wiihin  the  sia^  493,  SpriD^r- 
lute  of  February  11,  1794..   A  child,  when  emancipatedy  is  ^J^**  ^*^" 
no  longer  in  a  condition  to  derive  a  settlement  from  his  fa-        ^™' 
ther.    "  When  the  father  ceases  to  have  any  control  ov«r 
his  children,  or  any  right  to  their  service,  it  is  not  easy  to 
devise  any  good  reason  why  they  should  not  be  considered 
as  emancipated^  and  as  no  longer  having  a  derivative  settle- 
ment with  the  father,  on  his  acquiring  a  new  settlement,  and 
when  the  reason  ceases,  the  law,  founded  on  that  reason,  { 

ceases  alsoJ'  ' 

§  16.  In  the  English  law,  a  child  of  full  age,  is  sometimes  ^ 

not  emancipated^  living  with  the  father ;  for,  in  England,  such 
a  child  may  be  considered  as  a  servant ;  <^  and  in  that  coun- 
try, a  settlement  may  be  gained  by  service  ;  but  by  our  laws, 
no  settlement  can  be  gained  by  service.^'^  So,  a  daughter  is 
emancipated  from  her  mother's  family,  though  she  marry 
an  alien,  and  lives  with  her  mother,  and  at  her  table.  18 
Mass.  R.  469,  472,  Charlestown  v.  Boston. 

§  17.  Third  settlement  by  marriage.    At  common  law,  S«ech.46, 
the  wife  always  takes  her.  husband^s  settlement,  if  he  have  ^*^ 
one,  and  he  is  bound  to  maintain  her,  but  not  her  mother,  190,  chiD. 
or  her  child  by  a  former  husband.    Who  is  a  wife,  is  some-  ham  r.  Pm- 
times  a  question,  but  the  marriage  must  be  legal  5  therefore,  1°  p""^"^» 
where  one  Young  married  under  age^  and  without  banns  or  i^i^^jy 
license^  the  court  held  the  marriage  void  ;  and  that  his  wife  it  E.  468.* 
and  children  gained  no  settlement  under  it ;  and  12  Mass* 
R.  363,  marriage  of  a  non  compos  i^  void. 

§  18.  But  the  court  held,  quoad  a  settlement,  there  was  l  W.  BU 
no  need  to  shew  that  banns  were,  actually,  published,  or  ^^'  !>«▼•- 
that  the  marriage  register  was  regularly  signed  ;  but  as  the  mq^  Dew 
first  settlement  of  one  cannot  cease  but  by  gaining  a  new  one,  Chorch  ^ 
if  a  woman  marry  a  man  who  has  none,  he^  own  maiden  set-  1-g**^^" 
tlement  remains,  whether  he  is  living  and  absent,  or  dead ;  ^okon!^' 
and  is  only  suspended,  while  she  is  supported  by  him.  Burr,  s!  C. 

§  19.  A  married  woman  has  her  husband's  settlement  by  ^Jj;,^, 
marriage^  and  independent  of  any  statute^  if  he  have  any ;  if  i>a!^^. 
not,  she  retains  her  own,  and  may  be  removed  to  it  after 
bis  death,  or  while  living,  if  he  be  absent,  and  he  does  not 
provide  for  her ;  and  it  is  not  known  where  be  is ;  as  was 
the  case  of  one  married  to  an  Irish  sailor ;  but  this  does  not 
extend  to  authorize  a  separation. 

§  20.  Four  settlements  of  servants^  at  common  law,  and  6y 
birth.    As  at  common  law  one  might  gain  a  settlement  by 
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being  horn  in  a  place^  or  by  living  in  it,  as  a  child  in  bis  fa- 
ther's family  ;  so  one  might  gain  a  settlement  by  serving  in 
his  masier^s  family.  This  has  ever  been  the  case  in  Eng- 
land ;  hut  here,  no  settlement  has  been  gained  by  service 
strictly  ;  unless  our  slaves  before  the  American  revolution, 
gained  their  settlements  by  service  :  that  they  gained  settle- 
ments is  a  point  that  has  been  often  adjudged. 
^Stra.  644,  Bastards.  The  cases  are  numerous,  that  show  their  set- 
Warne.  tlement  is  where  born,  in  England,  and  formerly  in  Massa- 
chusetts ;  as  in  this  case,  it  was  decided,  that  a  bastard  is 
chargeable,  only  where  bom^  (on  an  indictment.)  So,  12 
Mass.  R.  429,  433,  as  below, 

1  Stra.  476.        go,  In  this  case,  the  authority  is,  that  a  bastard  is  settled 

where  6oni,  and  the  settlement  of  the  mother,  is  never  thought 
to  be  the  settlement  of  the  bastard.  Secus  Mass*  statute  of 
1794. 

2  stra.  lies,      Held,  the  bastard  of  a  certificate  person,  is  settled  whsre 

^tlttT^  ^  ^^*^'  ^^^  '*  "^^  *  ^^^^^  ^^  ^®  ^^^  back,  within  the  meaning 

1  Salk.  121.  of  the  statute  ;  child^  in  that,  mcfaning  a  legitimate  child  only. 

2  Salk.  427,  Per  Holt,  C.  J.,  till  18  El.,  ch.  3,  "  the  parishes  tohere 
Hard^s  case,  j;^^  ^^^g  bound  to  maintain''  bastards^  because  one  has  no 

father  in  the  eye  6f  the  htw. 
2  Salk.  474.       Regularly,  bastards  must  be  maintained  where  bom,  except 
459^*  ^?"**     where  born  in  a  place  by  some  contrivance,  as  in  this  case. 
2  Salk.  485,       ^  bastard  must  be  settled  and  maintained  where  born. 
S9i-  The  same  principle,  2  Salk. '532,  except  where  one  is  born 

in  a  place  m  consequence  of  a  wrongful  removal. 
Lt^"^         Held,  also,  in  this  case,  a  hMtard  is  settled  where  bom^ 
V,  Child!  "  unless  by  fraud  the  mother  was  delivered  there ;  and  m  case 

of  such  fraud,  the  child  is  settled  where  the  mother  is. 
^^S!'  ^'  Held,  in  this  case,  A.  D.  1 778,  when  a  bastard,  having  a 

Jo^^n  &  different  settlemient  from  the  mother,  lives  with  her  for  ntir- 
al.  ifure,  the  parish  where  the  bastard  has  its  settlement,  must 

maintain  it;    The  point  was  fully  considered. 
eV'«  ^  ^^  ^^'*  case,  the  mother  was  adjudged  to  have  her  first 

Iflhablt^aiitB  J^^^band's  settlement  in  one  place,  and  her  bastard  child  in 
of  Lubben-  another^  where  bom ;  was  a  child  of  a  second  itlegat  marriage, 
ham.— 3  Bi.-  Legitimdte  children  settled  where  6om,  of  persons  having 
f  ni-R^Tin  ^^.  settlement.  Spitalfield  v.  St.  Andrews^  Hotbom.  So  Sl 
567.^  D.  Gileiy  in  Readings  v.  Eversky^  Blackwater.  3  Lord  Raym. 
&£.e53»'  1332;  1  BU  Com.  362,  363.  The  same  case  is  reported 
h^wt*  t^"  f  ^^  Stra.  680.  So  bastards,  where  born  of  necessity.  The 
Heat^Nor-  plaic^  of  the  birth  of  a  legitimate  child,  is,  prima  facie^  the 
rit.  place  of  its  settlement.    The  legal  father  in  this  case  did 

not  appear  to  have  had  any  settlement. 
116.  Rex  r.       Held,  a  man  attainted  of  felony,  comrounicaledjibsettle- 
st  Mary.  '    meiit  to  his  children* 
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It  will  be  observed,  that  all  our  statutes,  passed  to  prevent    Ch,  53. 
settlements  being  gained,  prior  to  June  23, 1789,  merely  re-    Art.  1. 
spected  persons  coming  to  sojourn  or  to  reside  in  any  town^  ^^^v*^^ 
and  not  to  those  borfi  ihere^  as  the  acts  of  1692,  1700, 1703, 
&c. 

A  bastard  child  has  a  settlement  by  birth^  in  New  York,  s  Johns.  R. 
where  the  mother  has  none ;  but  by  statute,  if  she  has  a  set-  ^^>  ^•' 
tiement  in  the  state,  then  her  bastard  child  has  her%  and 
it  cannot  be  sent  out  of  the  state.  Wynkoop  v.  Overseers  of 
the  Poor  of  New  York  City :  the  mother  had  a  legal  settle- 
ment in  Connecticut.    In  New  York  as  in  England,  the  place 
of  a  child's  WrA,  even  legitimate,  is  prima  fade  the  place  of  ^^^^  ^' 
its  settlement;  and  if  a  town  be  divided  by  the  legislature  Jf^^*'' 
into  two  towns,  and  the  poor  be  directed  to  be  divided  be-  WashingtoD 
tween  them ;  held,  two  judges  against  one,  that  those  who  v.  Oveweew 
afterwards  became  poor,  must  be  viewed  as  settled  in  the  ^^^^^ 
town  in  which  born  respectively,  not  where  they  happen  to  23, 1789, 
reside  at  the  time  of  the  division.  .This  act  recognized  set- 
tlements gained  by  6ir<A,  marriage^  or  otherwise,  after  April 
10,  176*7. 

This  was  the  first  act  that  provided  a  bastard  child  should 
have  its  mother^s  settlement ;  and  our  statute  of  February 
1 1, 1794,  first  provided,  that  no  settlement  should  be  gained 
by  birth  in  a  town,  if  neither  parent  had  a  settlement  in  it. 
And  in  this  case  the  court  took  a  little  distinction,  as  to  per-  6  Mats.R. 
sons  comir^  to  reside  ;  and  this  distinction  is  observable  in  ^^herrt^' 
all  our  statutes,  passed  before  June,  1789. 

In  this  case  the  paupers  were  Betsey  Haven  and  her  four  iMass.  R. 
children :  her  husband,  Aaron  Haven,  and  their  father,  was  42S^  Inhabi- 
atcMtord,  born  November,  1775,  in  FramtngAam,  where  his  JeJah^^i^ 
mother  had  her  settlement,  and  it  seems  to  have  been  agreed  inhabitanto 
by  the  parties  that  he  gained  there  a  derivative  settlement  of  Dana, 
from  his  mother.    When  he  was  about  seventeen  years  old^ 
and  in  the  year  1792,  she  married  one  Manasseh  Wilder, 
then  having  his  settlement  in  Petersham,  of  course,  she  then 
changed  her^s  from  Framingham  to  Petersham ;  and  the  real 
question  was,   if  her  said  son  Aaron,  so  changed  his  also ; 
and  the  court  held,  he  did  under  said  act  ofJune^  1 789,ch.  14: 
sect.  3  of  it,  enacted  that  '^  children  born  in  wedlock  at  the 
time  of  their  birth,  and  afterwards,shall  be  deemed  and  taken 
as  inhabitants  of  the  same  town  or  district  with  their  parents; 
and  children,  otherwise  born,  shall  be  deemed  and  taken  to 
be  inhabitants  with  their  mother,  until  they  shall  have  gained 
a  legal  settlement  in  some  other  town  or  districtJ*^     The  court 
said  the  most  natural  ^^  construction  of  this  clause  is,  that 
the  bastard  is  to  depend  upon  his  mother  for  his  settlement, 
having  no  independent  one  in  consequence  of  his  birthj  but  lable 
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Ch  53*     to  have  his  settleoient  thus  gained,  changed  by  a  removal  of 
Art.  1.       the  mother  under  such  circumstances,  as  to  give  her  a  new 
x^PN/^^  settlement,  he  is  to  be  deemed  and  taken  as  an  inhabitant 
with  the  mother ;  that  is,  in  consequence  of  his  mother's 
settlement,  he  shall  have  one  in  the  same  place,  not  acquired 
hy  his  birth^  but  derived  from  his  mother.    Now  if  the  mother 
gains  a  new  settlement,  and  her  illegitimate  son  retains  the 
old  one,  whil6  under  age,  and  incapable  of  gaining  one  him- 
self, the  words  of  the  statute,  that  he  shall  be  deemed  and 
taken  an  inhabitant  mth  his  mother,  will  by  no  means  be  ful- 
filled f  ^^  for  in  such  case  he  would  be  an  inhabitant  with- 
out his  mother,  and  totally  independent  of  her."  The  court 
said,  '4t  is  true  by  the  common  law,  birth  (unless  fraud  or 
lawful  restraint  should  interpose)  fixes  the  settlement  of  a 
bastard ;  but  the  rule  of  the  common  law  has  been  long  since 
done  away  in  the  Commonwealth  ;"  but  when  done  away, 
in  June,  1789,  or  before?    If  before,  by  what  statute  or  de- 
cisions, none  was  mentioned  by  the  court.     And  as  the  set- 
tlement of  Aaron^s  mother  was  in  Framingham,  where  he 
was  born,  he  had  her  settlement,  and  perhaps  it  was  not 
thought  material,  whether  by  birth  or  derivatively ;  but  many 
lawyers  have  thought  this  act  did  not  respect  any  child 
born  before  it  was  passed. 
ReeresD.         The  place  of  the  birth  of  a  child,  is  the  place  of  settle- 
ekes  Garth   "^^"^  'f  neither  the  father  nor  mother  have  any  settlement.*^ 
433._ga]k/  If  the  father  have  a  settlement,  his  settlement  is  his  child's, 
485, 528.—    unless  the  child  acauire  a  settlement  for  himself,  as  in  some 
4:^'  58^     cases  he  may;  and  so  often  as  the  figither  acquires  a  new 
Burr.s.Ca.    settlement,  the  new  settlement  becomes  the  cniltf's."    "If 
367,  370,       the  father  have  no  settlement  and  the  mother  have  one,  the 
^^  settlement  of  the  mother  is  the  settlement  of  the  child  ^'  and 

even  during  the  coverture  now,  "  the  children  will  be  settled 
where  the  mother  has  her  settlement.'*     Stra.  688. 
eT^m        "Ifthefather  who  has  a  settlement,  die  5  the  children  who 
'      '      '  live  with  the  mother,  will,  upon  the  mother's  gaining  a  niew 
settlement,  be  settled  in  the  mother's  new  settlement." 
3  Salk.  359,       A  was  settled  at  Cumner^  and  had  several  children  born 
SSlh  t!        there,  then  moved  to  Milton  with  his  children,  and  rented 
Milton  there  a  farm  of  £\0  a  year,  and  hence  become  settled  in 

Parish.  Milton.      Hcfd,  per  Holt,  C.  J.  '*  the  place  where  a  bastard 

is  born,  is  the  place  of  his  settlement,  unless  there  is  some 
trick  to  charge  the  parish  ;  but  the  place  where  legitimate 
children  are  bom  is  not  the  place  of  their  settlement,  for  let 
that  be  where  it  will,  the  children  are  settled  where  their 
'  parents  are  settled ;  as  for  instance  if  the  father  *4s  settled  in 
the  parish  of  H,  but  goes  to  work  in  the  parish  of  B.  and 
before  he  gains  any  settlement  there,  has  a  son  born  in  the 
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parish  of  B,  and  then  dies,  this  child  shall  be  settled  in  the  Ch.  53. 
parish  of  H  ;  for  it  is  not  the  birth,  but  the  settlement  of  the  Art.  u 
father,  that  makes  the  settlement  of  the  child  ;'?  and  if  he  >^^v«^«/ 
gain  a  new  one  for  himself,  he  gains  a  new  one  for  his  chil- 
dren, '^  who  do  not  go  with  him  to  his  new  settlement,  as 
nurst  children,  but  as  part  of  his  family/'  ^^  But  if  a  man  i% 
settled  in  the  parish  of  H,  and  has  children  born  there,  and 
dies,  and  afterwards  the  mother  of  these  children  marries  a 
husband,  who  is  settled  in  another  place,  the  children  shall 
go  along  with  her,  not  as  part  of  her  family,  but  as  nurse 
children,  to  be  maintained  at  the  charge  of  the  parish'^  of  H, 
where  born,  and  their  father  was  settled  ;  ^'  and  to  that 
parish  they  may  be  sent  after  seven  years  old,  as  to  the  place 
of  their  lawful  seitlement/'  ^^  For  this  accidental  new  set- 
tlement of  their  mother,  which  was  only  by  marriage  with 
a  second  husband,  and  as  she  has  now  become  one  person 
with  him,  shall  not  gain  a  settlement  for  her  children.^' 

In  this  case,  our  court  held,  that  where  a  citizen  of  the  12  Masi.  R. 
Province  of  Massachusetts-Bay,  one  Williams,  for  a  valuable  400,  &c. 
consideration,  in  August  1770,  purchased  a  slave  of  his  New  ^f^^rt'^ 
Jersey  master,  for  £lOO,  for  ten  years,  and  retained  him  the  g'tockbridge. 
ten  years  in  his  service  in  Massachusetts,  being  conscien-  Special 
tiously  against  slavery,  this  slave  gained  no  settlement  here  ^l^^^^^ 
in  the  right  of  Williams ;  he  in  fact  did  not  purchase  this  261.-^1^    * 
negro,  or  hold  him  as  a  slave,  but  as  a  servant ;  the  prcperty  Mass.  R. 
was  not  transferred  to  Williams,  but  only  the  ust  or  services  *^* 
of  him  for  ten  years.   The  agreements  of  towns  cannot  affect 
the  settlement  of  their  inhabitants. 

Overseers  of  the  poor,  when  liable  personally.     The  defend-  8  Johns.  R. 
ant  was  an  overseer  of  the  poor,  and  had  the  care  and  h®j\*^^» 
management  of  a  pauper'*  property,  and  received  her  monies ;  luthbone 
and  in  consideration  of  which,  he  promised  the  plaintiff  to  in  error.— 2 
pay  him  a  debt  she  owed  him ;   held,  a  valid  promise,  it  ^^  ^^ 
bemg  an  express  one  in  writing,  and  founded  on  a  valuable  ^is^m^/ 

consideration,    Quere ;  how  far  the  law  is  so  in  other  States,  r.  357 

One  cannot  change  his  settlement  by  removing  from  one,  13  Mass.  R. 
to  another  part  of  the  same  town.     7  Johns.  99.  wV^cin- 

Assumpsit  by  Andover  v.  Canton,  for  the  support  of  ton. 
Lewis  Elisha,  wife,  and  four  children.  Held ;  1.  notice  as 
to  the  husband  and  father  be  is  become  chargeable,  is  not 
notice  as  to  his  wife  and  children  :  3.  the  children  of  a  slave 
derived  no  settlement  from  him,  while  slavery  continued  in 
Massachusetts ;  3.  Indians  residing  and  having  their  lands 
within  the  limits  of  a  town,  but  being  under  the  guardianship 
of  persons^,  ttppointed  by  the  Government,,  gain  no  settlement 
in  the  town.    Quere,  if  they  are  state's  poor.  ^ 
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Ch.  53.        Bastard  children,  since  the  act  of  April  10,  1767,  have 
Art.  1.     acquired  no  settlements  by  ftiVM,  but  have  had  their  mother's 
s^^>>s/0^^    settlements.    .14  Mass.  R.  382. 

Hampshire        §  ^''  ""  ^^^^  ^^^'  ^^^  court  held,  that  Romului  and  Ro- 
Coanty,  S.     sanna,  twonegroti^  (not  married  till  1778)  gained  a  derivative 
J.  Coart,       settlement  in  Greenfield,  by  living  as  slaves^  with  one  Wallis, 
aSboraer'  ^^^^^  master,  from  the  year  1763  to  1776,  and  as  servants 
Greenfield.'  8t  comoion  law,  and  that  Greenfield  was  bound  to  maintain 
them  and  their  children,  born  after  1778,  in  Slielbume,  and 
ivincheo*  ^    the  same  principle  is  settled,  4  Mass.  R.  128.     In  this  case, 
Hatfield    *    '^  ^^^  '^^'^^  ^^^^  before  the  revolution  the  settlement  of  a 
4  Masf.  k.     '^^«  always  followed  that  of  his  master ;  that  slaves  were 
123|  130.       not  within  the  statutes,  relating  to  warning  persons,  in  or* 
der  to  prevent  their  gaining  a  settlement,  nor  within  the 
statute  of  April  10, 1767,  providing  that  no  settlement  should 
be  gained  by  residence ;  but  that  when  slaves  were  fiitffitimt^ 
/ed,  they  couk)  acquire  settlements  in  their  own  right,  and 
if  they  had  resided  a  year  in-  the  town  where  they  were 
manumitted,  they  coulcf  not  then  be  warned  out. 
fi^^D*  h '         ^  ^^'  Dinah  Walker^  the  pauper,  was  before  1 788,  mar- 
tM  t!^e-  '*^  ***  ^^^P  ^<»'*<^  a  black  man,  who  had  formerly  been 
town^  in        a  servant  to  Colonel  Walker,  deceased,  and  was  appraised 
error.  at  $50»  as  part  of  his  personal  estate ;  Pomp  lived  with  bis 

administrator  in  Taunton,  till  the  year  1779,  when  he  was 
discharged  from  any  further  claims  of  the  administrator  for 
his  services,  and  returned  to  Dighion^  and  was  married  as 
above,  and  lived  there  till  he  died.     Held,  his  settlement 
was  in  Taunton,  and  so  was  hers ;  that  he  derived  his  set« 
tlement  from  his  master  Walker*  *^  as-  the  slave  was  the  per- 
sonal property  of  the  master,  and  could  not  legally  be  sepa- 
rated from-  him  ;^'   he  then,  as  the  personal  estate  of  the 
deceased,  became  the  property  of  said  administrator,  and 
acquired  the  settlement  of  his  new  master,  which  was  in 
Taunton  ;  there  he  lived  with,  and  served  him  till  1779) 
when  be  became  free  by  the  manumission  wanted  b^^  his 
master.    Doubted,  if  a  sUtve^  while  such,  could  communicate 
or  receive  a  settlement,  but  clearly  could  after  manumitted  ; 
one  attainted  of  ftlony  can  communicate  his  settlement ; 
6  D.  &  E«  116,  117 ;  and  all  our  cases  decide  a  slave  can 
receive  a  setttenent. 
Essex  8.  J.        §  33.  In  the  year  1765,  Emerson,  an  inhabitant  of  Tops- 
Coart,  Not.  ficfj,  received  into  his  family  a  negro  girl^  born  in  Wenham 
kHs  Town    '"  1759,  and  kept  her  as  ^  slave  till  she  claimed  her  freedom 
Treasurer  of  ID  tb^  American  revolution,  and  gave  no  notice  of  tbi^  to  the 
Topsfieid  «.   town.     In  1 798  she  became  poor,  and  Topsfield  paid  $34^50 
Emertoii.      f^^  jj^^  support,  and  sued  Emerson  on  the  act  of  1T86  for 
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the  money  so  paid.    Judgntent  for  the  denfendant  for  costs,    Ch.  53. 
and  the  court  held,  that  from  1765  to  1776  she  was  Emer-    Art.  1. 
son^s  slate^  and  not  an  inmost  or  boarder,  &c.,  within  the  act.  .^^ ^^j. 
That  she  could  not  be  separated  from  Emerson,  her  master ; 
so  that  she  could  not  be  warned  and  carried  out  of  the  town 
of  Topsfield  ;  hence  it  was  to  ik>  purpose  for  him  to  have 
given  notice  in  twenty  days,  as  the  act  required  in  the  case 
of  inmates,  &c.    In  this  case  were  cited  the  above  act  of 
1 736,  and  the  acts  of  1692,  1700;  the  act  of  1703,  respect- 
ing Blav€s^  and  the  act  of  1707,  subjecting  free  negroes  to  do 
certain  duties ;  but  note  this  girl  was  born  in  tht  Frisftmet  in 
Wenham,  yet  a  slavt.     But  see  LtMe/on  v.  Tuttie^  below. 

§  24.  In  this  case  Scipio,  the  pauper,  Irved  as  a  slant  with  4  Mass.  R. 
his  master  in  the  Hamblet  parish,  p«rt  of  I^wwich,  from  about  678,  Saiem 
1753  to  17'70,  and  then  moved  with  bim  on  to  a  farm  in  Isps*  ^^^J^^w 
wich  proper,  where  the  master  died  in  1787.     In-  1775^  R.248.  ' 
Scipto  deserted  from  his  master  and^  became  a  soldieir*  for  a 
short  time,  but  w&s  reclaimed  by  his  muster,  and  sold  to  T. 
P.  of  Wenham ;  said  parish  was  incorporated  in  1 793«  Held 
Scipio  WSB  settled  in  Ipswich,  ^bis.  settlement  being  derived 
from  his  master,"  then  on  the  principles  of  negroe  slavary. 

§  25.  fhe  town  of  Littleton  sued  Tuttle  for  the  support  ^*^^» 
cf  a  blade  many  born*  there,  named  Jacob,  cdim  Cato^  claimed  Littleton  v. 
as  a  Wav«  under  said  laws,  and  sold  to  the  defendant  by  the  Tuttle. 
supposed  master,  of  whose  female  Wave  he  was  born.    This  See4MMs, 
negro,  at  the  age  of  twenty-one  years,  became  l&me  and  una-  ^Jj^*^. 
ble  to  labour,  and  the  defendant  carried  him  and  left  him 
with  the  overseers  of  the  poor  for  support.  The  court  held^ 
that  as  this  negro  was  bom  in  Litileton,  he  was  a  proper  in- 
habitant of  that  town,  and  was  born  free,  and  that  town  was 
obliged  to  support  him  in  such  manner  as  it  would  have  been 
if  he  bad  been  a  white  person.     The  idea,  in  this  case,  of  the 
defendant,  was,  that  Jacob  was  the  slave  of  his  mother's  mas- 
ter ;  not  the ^a^Aer'^  master;  and  the  same  idea  is  stated  by 
Parsons,  C.  J.,  in  Winchendon  v.  Hatfield* 

StttkmerU  by  living  on  iflu?s  eata  te :    Held,  if  one  convey  le  Mbd^  A^> 
his  estate  in  mortgage^  and  remain  in  potseision^  he  "gains 
a  settlement ;  because  the  mortgagee,  notwithstanding  the 
form,  has  but  a  chattei^  and  the  mortgage  is  only  as  security.^ 
But  if  one  convey  his  estate  to  trustees  to  sell,  to  pay  his 
debts,  and  has  but  a  chance  of  a  surplus,  and  has  no  r^ht  of  6.   Com. 
possession^  and  if  he  get  possession,  it  is  illegal;  he  gains  no  363. 
settlement.     But  ^'after  the  mortgagee  has  got  into  possession,  Bnrr.  S.  c. 
he  may  gain  a  settlement.   But  one  entitled  to  administration  ^^  3. 
orto  dower,  who  resides  without  administration  granted,  or  Rezr.  Wid- 
dower  assigned,  gains  no  settlement;  and  Rex.  r.  Painwich,  worthy. 
No:  243 ;  Rex,  v.  Niatland,  No.  247,  and  other  cases ;  4  D.  & 
B.  358,  &c. 
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Ch,  53, 

Art.  2. 


4  Mass.  R. 

384,  Wind- 
ham ▼.  Port- 
land. 


1  Bl.  Com. 
363, 


lH6n.lcM. 
412. 


Mass.  Colo- 
ny LawSf  p. 
123;  aboat 
A.  D.  1648. 


Prov.  Law. 
of  1692. 


§  36.  In  this  case  the  court  decided,  that  the  husband's 
seisin  of  a  freehold  estate  in  rwht  of  his  wift^  of  $10  a  year, 
is  sufficient  to  give  him  a  settlement  under  the  act  of  June 
23,  1789,  but  dower  not  assigned,  did  not  give  a  settlement. 
§  27.  The  father  was  a  disseiser  of  waste  lands,  and  died, 
and  his  estate,  (a  cottage,  &c.)  descended  to. his  daughter, 
and  she  married  one  Darby.  Held,  he  gained  a  settlement 
by  the  marriage.     Rex.  v.  Wilby,  8  Mod.  287. 

§  SB.  Residence  and  notice.  Many  settlements  are  gained 
in  England  by  ^*forty  days^  residence  and  notice  ;  this  resi- 
dence is  lodging  and  lying  in  the  parish;  this  notice  may 
be  directly  in  writing  to  one  of  the  overseers,  or  by  rent- 
ing^ for  a  year,  a  tenement  of  £\0  yearly  value,  or  by 
being  taxed  in  the  parish,  or  by  executing  a  parish  office 
in  the  parish  for  a  year,  being  thereto  legally  appointed  as 
church-warden,  by  being  hired  and  serving  a  year,  being 
unmarried  and  without  children ;  or  by  being  bound  an 
apprentice  for  seven  years  in  the  parish  \  or  by  having  an 
estate  of  one^s  own,  and  residing  thereon  forty  days.  In 
England  all  these  facts  amount  to  notice,  and,  therewith,forty 
day's  resdence  there  gains  a  settlement. 

§  29.  In  Virginia,  by  statute.  Rev.  Code,  p.  173,  ch.  959  a 
person  is  accounted  an  inhabitant  so  as  to  have  gained  a 
legal  settlement,  by  an  actual  residence  in  the  cmmtv^  where- 
in he  or  she  shall  claim  a  legal  settlement  for  the  space 
of  one  whole  year ;  and  orphans  are  bound  out  appren- 
tices ^^by  order  of  the  court  of  the  county  or  corporation  in 
which  be  or  she  resides.^'  By  corporations  is  meant  a  few 
cities  and  boroughs  incorporated,  and  these  courts  try  and 
decide  pauper  cases,  as  courts  of  sessions  usually  do. 

Art.  2.  SeitlerMnts  gained  under  statutes. 

We  have  no  federal >statutes  or  laws  respecting  the  poor, 
and  our  state  statutes  are  very  different  from  those  of  Eng- 
land, and  have  been  several  times  altered,  and  different 
acts  in  different  states. 

§1.  By  these  laws  the  county  courts,  or  two  magistrates, 
were  empowered  to  settle  all  disputes^  about  the  settlement  of 
thepoor^  and  providing  for  them ;  the  rule  then  established 
was,  that  "where  any  i>erson,  with  his  family,  or  in  case  he 
hath  no  family,  shall  be  resident  in  any  town  three  months, 
without  being  notified  to  depart,  shall  have  his  settlement 
there ;  or  being  so  notified,  yet  permitted  to  remain^  without 
complaint,  to  the  next  county  court  of  the  county,  for  relief, 
and  that  prosecuted  to  effect^  shall  have  his  settlement  there, 
and  there  be  provided  for  in  case  of  need»  hf  the  town  '^^ 
this  law  continued  till  the  revision  of  the  laws  in  1692. 

§  2.  In  1692,  an  act  was  passed  empowering  overseers  of 
the  poor,  with  the  assent  of  two  justices,  to  bind  out  poor 
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children,  and  to  take  care  of  poor  idle  persons,  and  provid-  Ch.  53. 
ing  "that  if  any  person  or  persons  come  to  scjoum^  or  dwell  Art.  3. 
in  any  town,"  "and  be  there  received  and  entertained  by  the  ^_^^^^ 
space  of  three  months,  not  having  been  warned  by  the  con- 
stable of  the  town  to  leave  the  place,  and  the  names  of  such 
persons,  with  the  time  of  their  abode  there,  and  when  such 
warning  was  given  them,  returned  unto  the  court  of  Quarter 
Sessions,  every  such  person  shall  be  reputed  an  inhabitant 
of  such  town,"  and  be  the  proper  charge  thereof,- in  case  of 
need,  "unless  the  relations  of  such  poor,  impotent  person,  in 
the  line  or  degree  of  father  or  grand-father,  mother  or  ^rand- 
mother,  children  or  grand-children,  be  of  suflSicent  ability," 
then,  if  able,  such  relations  were  to  support  them  ;  but  this 
act  did  not  extend  to  persons  committea  to  prison,  or  lawful- 
ly restrained  in  any  town ;  or  to  children  at  nurse,  or  sent 
for  education,  or  to  physicians  to  be  cured,  &c«  And  if 
any  one  was  warned,  and  did  not  leave  the  town  in  four- 
teen days,  he  or  she  might  be  sent  by  a  warrant  from  the 
next  justice  of  the  peace,  to  his  or  her  proper  place.  This 
act  only  respected  persons  coming  to  reside  ;  not  those  horn  in 
a  town.  So  all  the  acts  until  June  3d,  1789,  as  above  ob- 
served. 

§  3.  But  by  this  act  of  1700,  the  three  months  was  ex-  Prov.  Act  of 
tended  to  twelve  months ;  and  this  act  provided,  that "  no  1700. 
person  whatever,  coming  to  reside  or  dwell  within  any  town 
in  this  province,  (other  than/reeAoMert  or  proprietors  of  lands 
in  such  town,  or  those  6om,  or  that  have  served  an  appren- 
ticeship there,  and  have  not  moved  and  become  inhabitants 
elsewhere)  shall"  vote  in  election  there,  (though  otherwise 
qualified)  unless  first  approved  by  the  town  or  selectmen ; 
<^nor  shall  any  town  be  obliged  to  be  at  the  charge  for  the 
reliefer  support  of  any  person,  residing  in  such  town  (in  case 
he  or  she  stand  in  need)  that  are  not  approved  as  aforesaid  ; 
unless  such  person  or  persons  have  continued  their  resi- 
dence there,  by  the  space  of  twelve  months  next  before,"  and 
not  warned  to  depart;  the  act  of  1739,  required  the  above 
approbation  to  be  in  town-meeting,  or  in  the  selectmens^ 
meeting,  signed. 

§  4.  In  this  action  the  court  decided,  that  a  warning  of  the  3  Mau.  R. 
pauper,  and  his  family^  in  1765,  was  suflScient  to  prevent  the  322^Shirley 
wife  and  children  of  the  pauper  from  gaining  a  settlement,  l^^^  *^ 
though  the  act  required  the  names  of  those  warned  to  be 
returned. 

§  5.  This  act  of  1703,  required,  that  no  negro  or  molatto  Pror.  Act  of 
slane  should  be  set  free,  till  security  was  given  to  the  town  ^"^^^^ 
treasurer,  to  save  the  town  harmless  from  the  charge  of  sup- 
porting such,  in  case  of  need,  and  that  no  one  should  be 
viewed  as  free,  or  manumitted,  till  such  security  was  given, 
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Ch.  5S«  but  should  he  considered  as  Hhe  proper  charge  of  their  re- 
Art.  2.  spective  masters  and  mistresses,^'  in  case  of  need,  and  be 
liable  to  be  bound  out,  by  the  selectmen  of  the  town,  in  ser- 
vice, at  ail  times ;  but  as  such,  for  which  security  was  not 
so  gi  ven^remained  slaves  to  the  purposes  of  maintenance  and 
slavery.  This  binding  out  could  extend  only  to  those  who 
were  turned  away  by  their  masters ;  not  to  those  their  mas- 
ters retained  in  their  service,  not  manumitted  by  reason  the 
security  w^s  not  given. 

And  the  province  statute  of  1703,^Ho  prevent  disorders  in 
the  night,''  alike  applied  to  and  punished  any  ^^Indian,  ne- 
gro, or  molatto,  strvant  or  slave^^  found  abroad  in  the  night, 
after  nine  o'clock,  without  the  leave  of  master  or  owner ;  and 
so  the  statute  of  1798,  the  owner  of  a  slave  authorizes  an 
agent  by  writing,  to  convey  him ;  the  agent  conveys  him 
by  deed  ;  this  transfers  the  property  to  the  purchaser,  and 
be  is  her  slave  to  all  intents,  notwithstanding  her  determina- 
tion and  promise  to  hold  him  but  ten  years.  A  deed  above 
thirty  years  old,  is  admissable  in  evidence,  though  the  execu- 
tion be  not  proved,  when  found  in  the  grantee's  possession, 
accompanied  with  the  possession  of  the  thing  granted.  14 
Mass.  R.  257, 362 ;  see  ch.  53,  a.  1,  s.  30,  this  case.  Slavery, 
among  the  Jews,  took  place,  1.  when  a  man  sold  himself; 
L«v.  XXV.  39 :  2.  when  a  father  sold  his  children ;  Ex.  xxi. 
7  :  3.  when  creditors  sold  their  insolvent  debtors  and  their 
children;  2King«,  iv.  1 :  4.  prisoners  taken  in  war,  how  long 
held  ;  Ex,  xxi.  2,  4. 
ProT.  Act  of  §  6.  And  this  act  of  1 707,  required  free,  male  negroes  and 
^^^'  malattoes^  able-bodied,  in  the  town,  to  do  days'  work,  &c.,  if 

reauired  by  the  selectmen,  in  lieu  of  training,  watches,  &c. ; 
and  equivalent  thereto.  These  acts  of  1 703,  and  1 707,  very 
clearly  recognized  negro  and  mulatto  elavery,  whence  were 
the  decisions  abovementioned ;  but  this  was  a  mild  sort  of 
slavery. 
Porr.  Act  of  §  7.  This  act  of  1720,  empowered  the  selectmen  of  the 
1780.  town,  with  the  assent  of  two  justices  of  the  peace,  *>to  set  to 

work,  or  bind  out  apprentice,  as  they  shall  think  convenient, 
^  all  such  children,  whose  parents  shall,"  by  the  overseers, 
''be  thought  unable  to  maintain  them,  (whether  they  re- 
ceive alms  or  are  chargeable  to  the  town  or  not,)  so  that 
they  be  not  assessed  to  public  taxes  or  assessments  for  the 
province  or  town  charges;"  males  to  twenty-one,and  females 
to  eighteen,  or  marriage ;  males  to  be  learnt  to  read  and 
write ;  and  females  to  read :  also,  to  set  to  work  all  idle 
person^,  able  to  work,  who  had  no  visible  means  of  living. 
ProT.  Act  of     §  8.  This  act  of  1736,  forbids  any  person  in  a  town,  to  re- 
1736.  ceive  any  inmate^  boarder,  tenant,  &c.,  not  an  inhabitant  of  it, 

into  his  house,  for  more  than  twenty  days,  without  giving  no- 
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tice,  in  writing,  to  one  or  more  of  the  Relectmen  or  town  Ch.  53* 
clerk,  on  penalty,  &c.  \  but  this  act  extended  not  to  slaves,  Art.  2. 
as  Ptrkins  v.  Emmtrson.  v^p-v-^^ 

§  9,  This  act  of  1739,  enacts,  that  no  town  be  liable  to  p^^,^^  ^^j^  ^^ 
support  paupers/rom  othtr  icwns^  residing  in  said  town,  who  1739. 
have  not  continued  there  twelve  months,  unless  he  or  she 
have  obtained  the  approbation  of  the  town,  at  a  meeting  of 
the  inhabitants,  regularly  assembled,  or  the  approbation  of 
the  selectmen  at  their  meeting,  for  his  dwelling  there,  and 
*^  no  act  of  the  selectmen,  or  assessors,  in  rating,  or  assessing 
any  such  person  unto  any  charges  whatever,  shall  subject 
such  town  to  any  expenses  for  his  support ;  and  if  the  se- 
lectmen forbear  to  warn  persons  out  of  town,  this  is  not  to 
excuse  those  who  entertain  them. 

§  10*  This  temporary  act  of  1742,  continued  till  1794,  Pror.  Act  of 
empowered  the  sessions  to  determine  who  were  the  poor  of  ^^^ 
the  town,  and  wanted  support. 

§  11.  These  temporary  acts  enabled  overseers  to  take  cart  Prov.  Acts  of 
of  idh^  indolent  persons^  having  estates,  and  to  put  out  their  1765  fc  1756. 
children,  with  an  appeal  to  the  sessions.     It  also  empowered 
the  selectmen  to  bind  out  lewd  women  to  service. 

§  13.  This  temporary  act  of  April  10,  1767,  made  mate-  Pror.  Act  of 
rial  alterations  in  the  gaining  of  settlements,  and  provided  ^767. 
<^  that  no  person  whatever,  coming  to  reside  or  dwell  within 
any  town  in  this  province,  shall  gain  a  settlement  in  such 
town,  by  any  UngA  of  time  he  or  she  may  continue  there, 
without  warning,  unless  such  person  shall  have  made  known 
'  his  or  her  desire,  to  the  selectmen  thereof,  and  obtained  the 
approbation  of  the  town,  at  a  general  meeting  of  the  inhabi- 
tants, for  his  dwelling  there  ;^'  ^'and  all  such  persons  as 
have  not  been  approved,  as  aforesaid,  together  with  their 
children,^'  ^^  shall  be  liable  to  be  sent  or  conveyed  to  the 
town  where  they  properly  belong,"  by  a  justice's  warrant, 
&c.,  except  apprentices  there,  who  were  not  liable  to  be  sent 
away,  ^^  till, the  time  of  the  apprenticeship  expired.'^  The 
residence  of  one,  not  warned  before  April  10,  1767,  was  of 
one,  all  the  year,  of  full  age  ;  and  if  a  minor  son  married, 
he  was  not  thereby  emancipated.     15  Mass.  R.  203,  204. 

§  13.  Thus  the  poor-laws  stood,  in  Massachusetts,  till  1 772,  Act^  June 
when  a  small  alteration  was  made  in  them,  and  justices  were  Hi  1772. 
empowered  to  remove  paupers,  though  they  lived  in  the  town 
from  whence  reraovea. 

§  14.  ^  this  act  of  June,  1 789,  a  verv  materiai  alteration  Act,  June 
was  mad^'^in  the  poor-laws.     This  act  declared  what  trans-  23, 1789. 
actions  should  be  necessary  to  make  a  settlement,  and  re- 
pealed  all  former  laws  for  gaining  settlements :  but  as  this 
act  was  repealed,  February  1 1, 1794,  most  of  the  provisions 
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Ch«  53.  of  it  became  unimportant  very  soon.  The  first  clause  was 
Art.  3.  declaratory,  and  enacted  *^that  all  persons,  citizens  of  this 
^^g^^^^_y  Commonwealth^  who  before  April  10,  1767,  resided  or  dwelt 
in  any  town  therein,  ojie  year^  and  not  duly  warned  out,  or 
who,  since  the  said  lOih  day  of  April,  have  obtained  the  ap^ 
prohatiiM  of  the  toton^  in  town  meetings  for  his  dwelling  there^ 
or  who  have  obtained  a  legal  settlement  by  birth^  marrui^e, 
or  otherwise^  and  have  not  afterwards  gained  a  settlement 
elsewhere,  in  this  or  some  other  of  the  United  Slates^  shall  be 
deemed  an  inhabitant  of  the  same  town/^ 

This  act  of  1789  further  enacted,  "  that  every  person,  a 
citizen  of  this  Commonwealth,  who  shall  be  seized  of  a  fru- 
hold^  in  any  town  or  district,  of  the  clear  annual   income  of 
£S^  and  shall  reside  thereon,  or  within  the  same  town  or 
district,  occupying  or  improving  the  same  in  person,  for  the 
space  of  two  years,''  shall  gain  a  settlement.     The  provi- 
sions of  this  act,  as  to  residence  and  taxes,  never  came  into 
operation.     This  act  declared  a  woman,  by  her  marriage^  got 
ber  husband's  settlement,  if  he  had  one.     So  children  born 
iii  wedlock  got  the  settlement  of  their  parents;    but  a  bas- 
tard  child  the  settlement  of  its  mother.     The  additional  acts 
MwImtw!  ^f  March  9,  1791,  1792,  and  1793,  for  lengthening  the  two 
Mar.  1*793.     years  to  three,  then  four,  and  then  five,  did  not  extend  to  the 
freehold  cases,  but  only  to  residence :  nor  to  derivative  set- 
tlements. 
?  ^^*  \        5  ^^'  I*^  ^^^^  case  the  court  decided,  that  from  April  10, 
i'AiS^^  1767,  to  June  23,  1789,  no  settlement  could   be  gained  in 
as  to  domi-    any  town,  by  a  person  coming  to  reside  theref  but  by  the  ap- 
cll.— 1  Bin.    probation  of  the  town,  in  a  general  town  meeting :  that  a 
IJohM^clu  *^"^®"^  ^^  college  does  not  change  his  domicil  by  residing 
366^3  Vei.  there :  that  the  occupation  of  land,  required  by  this  act  of 
Jr.  290 —       1789,  includes  the  occupation  of  others,  under  the  owner's 
76o!^6  B      direction  ;  but  that  lands  leased  are  not  within  the  act :  that 
P.  cTsod.     ^  minor's  seisin  gives  a   settlement  by  this  act,  though  his 
lands  be  in  his  guardian's  care.     But  by  the  act  of  February 
11,  1794,  a  freeholder  must  be  of  full  age,  to  gain  a  settle- 
ment.    See  2  Bos.  &  P.,  226,  233,  as  to  domicil. 
4  Maifl.  R.         §  16.  In  this  case  the  court  decided,  that  if  a  person  be- 

sea'/^al-  ^^^^  ^P*"*'  ^^'  *^^^'  ^^^  ^^^^  ^"'^  warned  to  depart  from  a 
den.*'  '  town,  so  as  to  prevent  his  being  settled  in  it,  and  then  remov- 
ed to  a  second  town,  not  meaning  to  return,  and  continued 
in  the  second,  so  long  as  to  have  gained  a  settlement  in  it, 
and  then  came  back  to  the  first  town,  it  was  necessary  again 
to  warn  him  to  depart,  within  a  year  after  his  so  coming 
back,  to  prevent  his  gaining  a  settlement  by  his  new  resi- 
dence in  it. 
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§  17.  The  Court  held,  in  this  case,  that  the  inhabitants  of    Ch.  53. 
a  town  in  which  a  prison  is,  are  held  to  provide  for  poor  pri-     ^rU  2. 
soners,  committed  on  execution,  though  legally  settled  else-  N^^Pv^^k,/ 
where;  and  that  an  action  may  be  maintained  accordingly.  3 Mass. R. 
So  if  he  has  not  a  settlement  in  any  other  town,  afier  regular  564,  Dos- 
application  to  the  overseers ;  and  its  remedy  over,  is  to  the  J®*^  ^Ded- 
oiher  town  or  to  the  state,  as  the  case  may  be.  3  j^^g,  m 

§  18.  So  if  a  poor  prisoner  be  committed  to  a  gaol  in  a  647,  Cargell 
town,  for  not  obeying  the  order  of  the  Court  of  Common  »•  ]5^"^Jf**' 
Pleas,  in  providing  for  the  maintenance  of  a  bastard  child  244,^7.' 
of  which  he  is  adjudged  the  putative  father,  this  town  is  iia-  ward  v.  Al- 
ble  to  the  gaoler,  and  has  its  remedy  over  as  above;  but  fred^    Bow- 
not  liable  for  the  use  of  beds,  blankets,  &c„  by  poor  debtors  ^^Mass^R* 
in  gaols.     13  Mass.  R.  347.     But  prisoners  committed  for  3^,  Adams 
crimes  are  a  charge  to  the  state,  and  the  town  where  the  v.  Wiscasset. 
prison  is  situated  is  not  liable  for  their  support.    See  Paris  v» 
Hiram,  below. 

§  1 9.  If  a  citizen  have  taxable  property,  and  is  able  to  6  Mass.  R. 

Eay  the  taxes  assessed  on  him,  and  dwells  in  a  town  ten  years,  J^'  ^^Vt" 
e  then  gains  a  settlement,  if  he  pays  state  and  town  taxes  Ue^roV 
half  that  time,  though  not  assessed   in  the  county  taxes. 
The  omitting  him  in  the  county  tax  was  illegal, 'and  against 
the  act  of  1785,  Ch.  50,  sect.  8. 

§  30.  On  the  acu  of  1789,  and  the  three  acts  in  addition  3  Mass.  R. 
thereto,  it  has  been  decided  that  a  settlement  was  gained  by  yf^i^ow 
two  yeara^  occupancy  of  a  freehold,  though  the  occupant  was 
warned  to  depart  within  the  two  years  from  June  33,  1789  :. 
that  only  the  overseers  of  the  town  where  the  pauper  is  le- 
gally settled,  can  call  on  his  relations  to  support  him  :  that 
the  town  in  which  he  is  by  accident,  can  sue  the  town  in 
which  he  is  settled:  that  the  action  must  be  expressly  ground- 
ed on  the  statute  law,  and  notice  in  three  months  after  the 
expense  begins. 

§  31.  This  act  of  February  11,  1794,  repeals  all  former  Act  of  Feb* 
laws,  giving  settlements,  and  enacts  1.  that  a  married  woman  ' 
has  the  settlement  of  her  husband,  if  he  have  any  in  this 
Commonwealth ;  and  if  she  be  removed  to  her  own  settle- 
ment, he,  if  a  slate  pauper,  is  to  be  supported  in  her  town. 
Where  a  town  is  to  support  an  alien  husband,  or  not«  13 
Mass.  R.,  501,  Cambridge  v.  Charlestown. 

3.  ^^Legitimate  children  shall  follow  and  have  the  settle- 
ment of  their  father,  if  he  shall  have  any  in  this  common- 
wealth, until  they  gain  a  settlement  of  their  own ;  but  if  he 
shall  have  none,  they  shall  in  like  manner  follow,  and  have 
the  settlement  of  their  mother,  if  she  shall  have  any.^ 
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Ch.  53.        3.  UlegUimate  children  have  their  moihtr'^s  settlement,  if 

JrL,  2.     she  have  any  at  the  time  of  their  birth  ;  but  no  child,  legiii- 

\^^s/0^^    mate  or  illegitimate,  gains  a  settlement  by  birth,  in  a  place 

where  born  "if  neither  parent  have  any  there. 
But  does  not      ^*  ^'-^^y  pcrson  tweniy-one  years  of  age,  being  a  citizen  of 
c^an^e  with    this,  or  any  of  the  United  States,  having  an  estate  of  inheri- 
th«  mother^s  tance  Or  freehold,  in  any  town  or  district  where  he  dwells 
«."ilf™®°n     or  has  his  home,  of  the  clear  yearly  income  of  ;f3,  and  lak- 

Iz  Mass.  R.     .  ,  I  /»        I    "^      i.    I  .1 

381.  mg  the  rents  and  profits  thereof  three  years  auccessiveiy, 
A  citii^en  whether  he  lives  thereupon  or  not;  shall  thereby  gain  a  set- 
must  liye  in  tiemcnt  therein/' 

^^  ^^th"*  ^^      ^*  ^^y  P^"^*^  ^  21  citizen,  having  an  estate  of  je60  value 

ycare  he^*  ^^  ^f  ^^^  yearly  income  of  £S  1 2*.  in  the  assessor's  valuation, 

hold  his  es-  and  taxed  therefor  to  ^Hhe  state,  county,  town,  or  district," 

ti^vi^*^*'^^*  five  years  successively,  gains  a  settlement,  whether  the  taxes 
H^Mass.  R.   j^  p^jj  Q^  ^^^    j^  jjgg^^  jj^  jgQ^  ^^j  j^  p^^^  abated,     15 

Mass.  R.  253*  not  if  one  year  at  iufferanct^  ^c. 

6.  "Any  person  being  chosen,  and  actuallv  serving  one 
whole  year  m  the  office  of  clerk,  treasurer,  selectmen,  over^ 
seer  of  the  poor,  assessor,  constable,  or  collector  of  taxes,  in 
i^ny  town  or  district,"  shall  thereby  gain  a  settlement  there- 
in.- 15  Mass.  R.  523,  524,  includes  a  collector  of  taxes  for 
a  school  district. 

7.  All  settled  ministers  of  the  gospel  have  their  settlements 
where  ordained. 

8.  ^^Any  person  .that  shall  be  admitted  as  an  inhabitant, 
by  any  toivn  or  district,  at  any  legal  meeting,  in  the  warrant 
for  which  an  article  shall  be  inserted  for  that  purpose,  shall 
thereby  gain  a  settlement  therein. 

9.  All  such  citizens  having  their  homes  in  zny  unincerpo' 
rated  plact^  when  incorporated  into  a  town  or  district,  have 
their  settlements  therein. 

10.  When  a  town  or  district  is  divided,  any  one  having  a 
legal  settlement  therein,  being  at  the  time  living  elswbere, 
retains  his  settlement  in  that  part  where  his  former  home 
was:  so  as  to  new  towns.     Construction  14  Mass.  R.  253. 

11.  Any  minor  serving  as  an  appreniict  four  years,  in  any 
town  or  district,  and  aclaally  setting  up  his  trade  threin  in 
one  year  ^fter  the  expiration  of  the  said  term,  being  then 
twenty-one  years,  old,  and  conltnning  his  trade  five  years 
therein,  gains  a  settlement  there;  but  a  journeyman  is  not 
within  this  provision. 

12.  '^Any  person  being  a  citizen,  as  aforesaid,  and  of  the 
age  of  twenty-one  years,  who  hereafter  shall  reside  in  any 
town  or  district  within  this  commonwealth,  for  the  space  of 
ten  jf tan  together^  and  pay  all  statCi  county,  town,  or  district 
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taxes,  assessed  on  such  person's  poll  or  estate,  for  any  five  Ch  53. 
year9  within  said  time,"  gains  therein  a  settlement ;  but  does  JrL  2. 
not  gain  one  in  a  town  by  so  residing  and  paying,  if  the  for- 
mer town  pay  his  support  within  the  ten  years.  13  Mass.  R. 
460,  East  Sudbury  v*  Waltham.  But  a  tenant  at  will  does, 
by  so  residing  and  paying ;  462,  Sudbury  v.  Stow.  So  a 
citizen  of  Vermont,  by  so  residing  ten  years ;  and  so  paying 
in  a  town  in  this  state,  gains  a  settlement  in  it,  though  he 
leave  his  wife  and  children  on  his  farm  in  Vermont,  and  oc- 
casionally visit  them  there,  and  once  tarried  with  them  five 
or  six  months  during  the  term.  13  Mass*  R.  501,  Cam- 
bridge 9.  Cbarlestown. 

This  act  provides  the  above  twelve  ways  of  gaining  a  set- 
tlementy  and  that  otne  shall  not  be  gained  in  any  other  way. 
Hence,  since  February  11,  1794,  there  has  been  no  way 
whatever  of  gaining  a  settlement  by  common  or  statute  law, 
but  by  one  of  these  twelve. 

§  22.  The  act  of  June  23, 1789,  looked  also  to  settlements 
gained  in  other  states  ;  but  it  is  held,  that  since  the  act  of 
1794  was  passed,  the  court  will  not  inquire  into  settlements 
gained  there.  Probably  this  alteration  in  practice,  has 
arisen  upon  the  first  and  second  articles  above,  which  pro- 
vide, a  wife  has  her  husband's  settlement,  if  he  have  any  in 
this  state  ;  so  as  to  a  child. 

§  23.  But  as  citizens  of  other  states^  by  the  whole  act,  can 
gain  settlements  in  this  state,  it  seems  to  be  a  novel  and  nar- 
row construction,  to  say  we  will  not  inquire  whether  one  of 
our  citizens  has  gained  a  settlement  or  not,  in  another  stat^ ; 
clearly^  this  is  a  fact  that  may  be  inquired  into  as  well  as  a 
marriage  in  Scotland,  or  in  another  state,  or  any  fact  abroad ; 
indeed  much  better  than  any  fact  in  a  foreign  country,  by 
reason  of  the  legal  connection  or  relations  of  the  several 
states.  It  may,  however,  be  understood  the  jsauper  cannot 
be,  effectually,  removed  out  of  a  state.  So  quaere ;  but  they 
have  been  sent  from  other  states  into  this ;  and  1 1  Mass.  R. 
441,  Canton  v.  Bentley,  decided,  that  a  settlement  gained  in 
another  state,  does  not  annul  a  previous  settlement  in  a  town, 
within  this  state. 

§  24.  This  act  for  the  relief  and  removal  of  the  poor,  re-  f^/^^' 
peals  all  former  laws  on  the  subject,  and  provides  that  each  ^^tei  of 
town  and  district  shall  relieve  and  support  its  own  poor  ;  Man.  as  to 
and  provides  also  for  raismg  monies  therefor,  and  for  em-  J^  ^^'i^' 
ploying  them,  and  for  having  overseers  to  relieve  them  as  433*.^^.  ^ 
thejfjt^e  best.  123,  p.  4*35. 

The  third  section  subjects  the  kindred  of  any  person,  in 
the  degree  of  father  or  grandfather,  mother  or  grandmother, 
children  or  grandchildren,  by  consanguinity^  living  in  this 
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Ch.  53.    state,  of  sufficient  ability,  to  support  sucb  pauper  in  propor- 

jlrt.  3.      tion  to  their  ability.  No  appeal  lies*   14  Mass.  R.  243, 344. 

\^f^s/<^^      Fourth  and  fifth  sections  revise  the  former  laws,  as  to 

binding  out  poor  children ;  but  in  the  education  of  males 

add  (3!p&ertng,  and  of  females  add  writing. 

Sixth  section  revises  the  old  laws  as  to  able-bodied,  idle^ 
and  vagrant  persons,  having  no  means  of  support. 

Seventh  section  respects  those  poor  who  live  without  the 
bounds  of  any  incorporated  town  ;  and  the  eighth  section 
provides  for  breaking  up  of  houses  of  ill  fame. 

Ninth  section  directs,  that  overseers  of  the  poor  provide 
for  poor  strangers,  at  the  expense  of  their  town,  and  for  their 
removal  and  burial ;  and  to  charge  the  expense  incurred, 
within  three  months  before  notice,  to  their  town  to  be 
charged,  and  gives  a  civil  action  for  the  recovery  of  all  ex- 
penses incurred  within  two  years  before  the  action  is  brought. 

Tenth,  eleventh  and  twelfth  sections,  provide  for  the  re- 
moval of  paupers  and  the  forms  to  be  pursued. 

Thirteenth  section  subjects  a  town  where  a  pauper  is  set- 
tled, to  pay  the  expenses  incurred  by  any  inhabitant,  after 
notice,  not  by  law  liable  to  support  such  pauper,  and  such 
inhabitant  may  have  an  action  accordingly,  and  here  tn- 
hahitani  must  mean  an  inhabitant  of  the  town  to  which  the 
pauper  belongs. 

Art.  3.  Ckists  on  these  statuiee  decided* 
L»  *iv  ^  ^  ^*  ''^'^'®  ^^  assumpsit  by  the  inhabitants  of  the  town  of 
port  V.  **'  Freeport,  against  the  inhabitants  of  the  town  of  Edgecumbe. 
Ed^cumbe,  The  first  count  was  for  monies  pard,  laid  out  and  expended ; 
the  second  stated,  that  December  10, 1802,  one  E.  J.,  being 
an  inhabitant  of  Edgecumbe,  and  having  a  legal  settlement 
therein,  but  then  found  residing  in  Freeport,  in  distress,  and 
standing  in  need  of  immediate  relief,  the  plaintiffs,  as  they 
were  bound  to  do,  provided  for  her  relief,  from  December 
10,  1803,  to  June  10,  1803  ;  that  they  gave  notice  to  the  de- 
fendants April  22, 1803,  and  that  having  so  provided,  the 
defendants  became  liable  to  pay,  and  promised  to  pay  ac- 
cordingly ;  and  that  by  force  of  the  statute  an  action  had  ac- 
crued, &c.^  First  plea,  never  promised  :  second,  protesting 
£.  J.  was  not  ,an  inhabitant  of  E.,  and  that  she  had  not  a  le- 
gal settlement  therein ;  for  plea  said  she  was  not  a  pauper, 
and  that  she  had  an  estate,  and  was  of  sufficient  ability  to 
maintain  herself.  After  demurrer  by  the  plaintiff,  the  cause 
was  tried  on  the  general  issue,  as  the  court  thought  the  se- 
cond plea  amounted  to  it,  and  had  on  special  demurrer,  and 
that  the  facts  relied  on  by  the  defendants,  were  proper  evi- 
dence on  the  general  issue  ;  and  Sewall,  J.  held,  that  as 
Edgecumbe  did  not  receive  the  pauper,  or  object  in  two 


THE  POOR.  423 

monthsi  that  town  Was  tstopped^  and  became  liable,&c.  bj  the    Ch.  62. 
twelfth  section  of  the  act  of  February  29,  '94,  Jlrt.  3. 

§  3.  In  what  casts  towns  are  estopped^     They  are  estopped  n^^pv^m,/ 
to  deny  the  pauper's  settlement  but  in  three  cases :  I.  Where  4  ]^g^„.  i^. 
notice  is  given,  and  no  objection  made  in  two  months,  and  (be  iS73,  Bridge- 
town eiving  the  notice,  removes  the  pauper  to  the  town  10  Y^^^J  ^'  ^. 

1  .   1®.    .  °  •  ^    wi  1  "^  1  •     I  -   Dartmouth. 

which  It  IS  given :  3.  When  a  town  has  recovered  ju€(fafmenf 
ugainst  another  town,  for  the  maintenance  or  removal  of  the 
pauper  alleged  to  belong  to  the  last  town,^  ^^  such  judgment  is 
conclusive  between  the  parties,  as  to  ail  future  charges  of 
maintenance  ;^  3.  If  no  objection  be  made  by  the  town  in 
two  months  after  a  second  notice  in  the  case  of  the  same  pau- 
per, by  the  same  town.    See  sect.  19, 

§  3.  But  if  notice,  and  no  objection  in  two  months,  but  the  jg^^L^jl^Jj. 
town  'ooluntarily  pays,  there  is  no  estoppel ;  as  Lieicester  did  ter  o.  K«> 
not  remove  the  pauper :  and  if  the  answer  to  notice  be  hoboth. 
drawn  up  in  the  plural  number,  though  signed  but  by  one  of 
the  selectmen,  it  is  the  answer  of  all. 

§  4.  All  expenses,  to  be  recovered,  must  have  been  incur-  35^*^ath\>. 
red  within  three  months  before  notice  given,  and  there  is  an  Freeport.' 
estoppel  as  to  the  rest. 

§  5.  This  was  assumpsit  by  Green  r.  Monmouth.    It  was  Lt'*^  ^' 
found  the  pauper's  settlement  was  not  in  M.9  but  M.  was  e^  ^^  Moii^*^ 
topped  to  deny  the  settlement,  and  a  verdict  was  found  against  month. 
M.,  and  the  court  refused  to  set  it  aside,  and  let  M.  pay  the 
monies  found  by  the  verdict,  and  thus  prevent  a  judgment 
which  would  bar  M.  in  a  future  action.     In  this  case  the  de- 
fendants did  not  pay  the  j[>auper's  support ;  but  in  Leicester 
V.  Rehoboth,  it  was  paid  and  accepted,  and  this  made  the 
difference  of  the  two  cases. 

§  6.  The  court,  in  this  case,  held,  that  before  the  act  of  4  Mass  R. 
April  10,  1767,  a  mariner  gained  a  settlement  in  a  town  by  312,  Abing:- 
making  his  home  in  it,  and  following  his  business  from  it.  f^2li4  ' 
So,  the  settlement  of  a  father  of  a  family  is  with  it,  though  Mass.  R. 
himself  abroad.  363. 

§  7.  Tobin,  the  pauper,  was  a  native  of  Ireland,  and  came  4  Man.  R. 
to  Fa/mou(ft,  now  called  Portland^  in  1754,  and  resided  there  384,  Wind- 
until  1761,  when  he  removed  to  Penobscot^  not  then  incorpo-  J|^/'       " 
rated,  and  lived  th^re  till.  1776;  then  he  removed  to  Wind- 
ham, and  there  since  resided,  except  in  1803  and  1804,when 
he  was  at  Penobscot.     He  was  duly  taxed  in  Windham^  and 
paid  all  state,  county,  and  town  taxes,  prior  to  1 794,  inclu- 
sive, excepting  the  years  1782  and  1 783.  In  1787,  Tobin  was 
married  to  Mrs.  Winship,  who  is  still  living,  and  was  then, 
and  still  is  entitled  to  dower  in  a  small  farm  in  Windham^ 
on  which  they  have  lived  above  twenty  years,  and  actually 
improved  it  from  1788,  to  1794;  the  clear  annual  income 
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or  said  farm  was  (33,  aod  one-third,  (11 ;  but  her  dower  was 
never  assigned.  Held,  1«  The  seizen  of  a  freehold  estate, 
in  iht  right  of  the  wife,  gives  a  settlement,  under  said  act  of 
June,  1789:  2.  That  no  seitlem^t  could  be  gained  under  it, 
by  rtsideihce  and  payment  of  taxes  for  five  years,  as  the  act 
did  not  continue  in  force  so  long :  3.  Before  the  act  of  Feb- 
ruary 11,  1794,  when  a  new  town  was  formed  of  a  part  of 
an  existing  one,  the  settlement  of  persons  absent  at  the  tior  e 
of  the  incorporation  of  the  new  town,  continued  in  the  old 
town,  though  their  former  dwelling  was  in  that  part  of  which 
such  new  town  is  formed :  4.  A  pauper  can  be  returned  on- 
ly to  the  old  town,  wherein  he  had  his  settlement*  Fal- 
mouth should  have  been  sued,  and  that  town  might  have 
called  on  Portland  (incorporated  in  1786)  for  contribution  : 
5.  Barely  making  a  new  town,  of  a  part  of  an  old  one,  does 
not  alter  its  rights  or  obligations. 

§  8*  The  court  held,  that  if  A  voluntarily  maintain  a  pau- 
per settled  in  B,  A  has  no  action  but  on  the  statute  of  Februa- 
ry 36,  1794,  or  on  an  express  promise.  Notice  to  one  over- 
seer is  sufficient,  but  it  must  be  in  writing,  and  signed  by  the 
major  part  of  the  overseers,  or  by  the  town^s  aeent.  So  one 
of  the  overseers  may,  for  himself  and  the  others,  cive  the 
notice.  Notice  that  the  family  of  J.  S.  is  become  chargea- 
ble, is  too  general,  but  waived,  by  no  objection  and  putting 
the  settlement  in  issue. 

§  9.  Notice  to  a  town  to  be  charged,  in  a  pauper  case, 
signed  by  one  overseer,  bv  order  of  the  whole,  is  sufficient ; 
and  if  this  notice  be  not  objected  to  by  the  town  defendant, 
it  is  a  bar  to  it,  as  to  the  paupers  settlement,  (hough  such 
pauper  have  no  legal  settlement  in  any  town  in  the  state. 

§  10.  In  a  complaint  and  adjudication  for  removing  a  pau- 
per, it  is  necessary  to  state  the  cause  of  the  likelihood  of  the 
pauperis  becoming  chargeable,  and  the  common  pleas  must 
state  the  facts,  not  merely  file  or  record  the  evidence. 

§  11.  The  husband  having  a  legal  settlement  within  this 
state,  gives  it  to  his. wife,  whether  the  marriage  was  solem- 
nized within  or  without  this  state.  A  wife  deriving  her  set- 
tlement from  her  husband,  does  not  lose  it  by  a  divorce,  un- 
less the  cause  shows  the  marriage  was  void  ;  and  if  void, 
there  can  be  no  divorce.  See  Mangue  v.  Mangue.  A  town 
is  liable  to  support  a  pauper;  A,  an  inhabitant  of  it,  incurs 
expenses,  &c. ;  his  notice  and  request  to  the  overseers  need 
not  be  in  writing,  to  reimburse  him,  nor  is  his  action  limited 
to  two  years  after  notice. 

§  12.  Furlhtr  casts  of  notice.  In  this  case,  the  overseers 
of  the  poor  of  the  town  of  Quincy,  gave  notice  to  those  of 
Braintree,  that  Hannah  White,  a  pauper,  had  her  legal  set- 
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tiement  in  B.,  but  was  resident  in  Q.,  and  required  support,    Ch«  53. 
which  Q.  bad  afforded  ;  to  this  notice  no  answer  was  return*     4rL  3* 
ed,  in  writing,  nor  was  the  removal  of  the  pauper  effected,  >^^s^^^ 
nor  objected  to,  by  the  overseers  of  B.  within  two  monthi 
from  the  receipt  of  the  notice ;  Q.  brought  assun^sit^  and  the 
court  held  B.  was  estopped  from  contesting  her  settlement  in 
the  town ;  also  held,  that  one  overseer  signing  the  notice, 
as  chairman,  was  sufficient ;  and  it  is  enough  to  state  she 
had  her  settlement  in  B.,  and  was  resident  in  Q. ;  that  she 
required  support,  and  had  it  from  Q.    No  payment. 

§  13.  But  in  this  case,  the  notice  did  not  state  the  pauper  Topttutm  r. 
required  support ;  but  it  was  adjudged  sufficient,  especially  PS*"^^' 
as  it  was  not  objected  to  by  Harpswell,  when  sent ;  for  as  5^8.*""' 
H.  did  not  remove  the  pauper,  or  object  to  her  removal,  in 
two  months  after  notice,  that  town  impliedly  acknowledged 
her  settlement  was  in  it ;  and  this  is  one  method  prescribed 
by  the  act,  to  ascertain  the  settlement    The  town  of  A,  no- 
tified the  town  of  B,  and  B  provided  for  the  pauper ;  after- 
wards  A  was  at  a  new  expense  for  the  same  person.     Held, 
A  must  again  give  notice  to  B,  of  this  new  expense. 

§  14.   Towns  divided-^tke  effects  on  settlements  and  slaves. 

This  was  assumpsit  for  the  support  of  Scipio  and  bit  wife.  4  Mass-R. 
June,  1 793,  Hamilton  was  made  a  town,  of  a  part  of  Ipswich.  676,  Salem 
Scipio,  the  pauper,  from  about  the  year  1746  to  1770,  lived  ^-  HwnUton 
a  slave  with  his  master  Summers,  in  the  part  of  Ipswich, 
since  Hamilton,  and  he  had  a  settlement  in  Ipswich,  and  so 
had  his  slave  with  him.     In  1770,  Summers  purchased  a  , 

farm  in  the  part  remaining  Ipswich,  and  moved  on  to  it  in 
1770,  and  there  died  in  1787,  and  Scipio  moved  to  said  farm 
with  him.  After  1776,  Scipio  became  a  free  man  and  lived 
in  Wenham.  In  1780,  there  was  an  informal  marriage  be- 
tween him  and  Rose. 

The  court  decided  that  Scipio  was  not  settled  in  Hamil- 
ton :  2.  that  if  no  special  provisions  had  been  made  in  the 
statute,  incorporating  Hamilton,  as  to  the  poor,  all  persons  . 
then  settled  in  Ipswich,  but  living  in  other  towns,  had  re- 
mained to  Ipswich  ;  and  ^ly  fhose  who  were  inhabitants  of 
Hamilton,-  at  the  time  of  the  incorporation,  would  have 
gained  settlements  there,  and  no  other  persons ;  and  that 
'^Ipswich  must  have  been  continued  to  be  charged  with  all 
paupers  settled  there,  in  whatever  part  of  the  town  they  had 
dwelt,  who  inhabited  elswhere,  at  the  time  of  the  incorpo- 
ration, without  having  any  claim  on  Hamilton  for  contribu- 
tion ;^'  then  there  was  a  construction  of  the  special  provision. 

§  15.  The  court  held,  when  a  part  of  an  existing  town  is  i5^*Groton» 
detached,  and  annexed  to  another  existing  town,  the  inhabi-  y.  Shirley, 
lants  of  such  part  having  a  settlement  in  the  town  fron^ 
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ivhicb  detached,  acquire,  by  such  annexation, settlements  in 
the  town  to  which  annexed. 

§  16.  Like  principles  have  been  laid  down  in  the  c^ses  of 
Windham  V.  Portland,  4  Mass.  R.  389;  Harwich  v.  Brews- 
ter,  4  Mass.  R.  278 ;  Bath  v.  Bowdoin,  4  Mass.  R.  459  f 
West  Springfield  v.  Grenville,  4  Mass.  R.  486.  In  this  last 
case,  the  court  further  held,  that  an  inhabitant  of  a  new 
town,  at  the  time  it  was  set  off,  not  being  an  inhabitant 
seitkdin  the  old  (own,  gained  no  settlement,  bj  the  incorpo- 
ration, in  the  new  town. 

§17.  Plantations  not  incoporated.  Held,  no  settlement  si 
gained  in  a  plantation  not  incorporated. 

§  18.  February  17,  1781,  Bath  was  incorported  into  a 
town ;  a  part  of  Georgetown,  ^*  and  every  one  legally  settled 
in  that  place  at.  the  date  of  the  incorporation,  must  have 
been  legally  settled  in  Georgetown;"  out  "if  the  territory 
of  which  the  new  town  was  composed,  had  before  been  an 
unincorporated  place,  the  incorporation  would,  ipso  facto^ 
have  given  every  one^  then  inhabiting  there,  a  legal  settle* 
roent  ;'*  so  when  a  plantation  is  incorporated ;  but  does  an 
alien  living  there  gain  a  legal  settlement  ? 

Cases  of  slaves  before  the  American  revolution.  Their  cases 
deserve  attention  in  two  points  of  view:  1,  as  slaves ;  3,  as 
paupers  ;  their  masters  were  bound  to  maintain  them. 

§  19.  As  early  as  1773,  many  negroes  claimed  their  free- 
dom, and  brought  actions  of  trespass  against  their  masters 
for  restraining  them.  A.  D.  1773,  one  Cesar  brought  tres- 
pass against  his  master,  and  declared  that  he,  with  force  and 
arms,  assaulted  the  plaintiff,  and  imprisoned  him,  and  so 
with  force  and  arms  against  the  plaintiflPs  will,  hath  there 
held,  kept,  and  restrained  him  in  servitude,  as  the  said  CPs 
slave^  for  so  long  a  time,  &c. 

§  20.  In  this  case,  the  master  protested  the  plaintiff  was 
his  mulatto  slave^  and  that  he,  the  master,  was  not  held,  by 
law,  to  answer  him  ;  but  for  plea  the  master  said  he  was  not 
guilty.  The  parties  agreed  any  special  matter  might  be 
given  in  evidence,  &c.     Counsel,  Famfaam  and  Lowell. 

§  21.  There  was  in  this  county  also,  a  like  action  by  a 
slave  against  his  master ;  there  were  like  cases  in  other 
counties.  In  these  cases,  there  seems  to  have  been  doubts 
if  slavery  existed  in  Massachusetts ;  the  causes  were  gene- 
rally argued  on  general  principles ;  the  masters  argued,  in 
support  of  slavery,  the  practice  of  ancient  and  of  some 
modern  nations ;  also  the  Provincial  Statutes  of  10  W.  3,  cb. 
6.  1  &  3  Ann,  ch.  2;  and  4  &  5  Aon,  ch.  6. 

The  plaintiffs  argued  that  by  English  law,  slavery  could 
not  exist,  and  that  we  had  nothing  to  do  witbany  other,  ex- 
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cept  the  Provincial  Statutes ;  that  if  these  established  slave-    Ch.  53. 
rjr,  it  was  merely  by  implication^  and  that  natural  liberty     ^ri.  3. 
was  never  to  be  taken  away  by  implication  ;  that  at  com-  >^^i^^^i^ 
mon  law  partus  non  sequitur  v«nf rem/ though  it  might  be 
otherwise,  by  the  civil  law,  which  England,  in  this  case,  had 
never  adopted ;  that  marriage  and  providing  for  children 
was  a  right  and  a  duty  which  only  free  persons  could  per- 
form ;  that  the  Gospel  forbid  men  to  sell  their  brethren,  and 
that  the  plaintiffs  were  Christians^  and,  if  held  in  slavery, 
could  not  perform  their  christian  duties ;  that  even  villainage 
is  abolished  by  English  law,  and  that  the  common  law  ab- 
horred slavery.     But  it  was  admitted  by  the  plaintiff's  coun- 
sel, that  slavery  might  be  established  by  express  law ;  and 
the  defendants  urged,  and  it  seems  long  to  have  been  under- 
stood, that  the  Provincial  statutes  did  expressly  recognize  ; 
and  establish  slavery,  as  in  the  case  above  stated,  and  in    * 
many  others. 

<  §  22.  In  1773,  &c.  some  slaves  did  recover  against  their 
masters ;  but  these  cases*  are  no  evidence  that  there  could 
not  be  slaves  in  the  Province ;  for  sometimes  masters  per- 
mitted their  slaves  to  recover  to  get  clear  of  maintaing 
them  as  paupers  when  old  and  infirm  ;  the  effect,  as  then 
generally  understood,  of  a  judgment  against  the  master  on 
this  point  of  slavery ;  hence,  a  very  feeble  defence  was  often 
made  by  the  masters,  especially  when  sued  by  old  or  infirm 
slaves,  as  the  masters  could  not  even  manumit  their  slaves, 
without  indemnifying  their  towns  against  their  maintenance, 
as  town  paupei^. 

§  23.  Assumpsit  for  maintaining  a  Natick  pauper,  Roba  7  Mass.  R. 
Vidcans^  daughter  of  Ishmael  Coffifte,  he  being  half  black  88,  Medway 
and  half  white ;  his  wife,  the  mother  of  Roba,  was  a  white  ^'  ®*^*"* 
woman  :    Roba  was  married  to  Christopher  Yickons,  of 
Natick,  a  white  person,  August  6,  1739;  he  deceased,  and 
at  his  death  was  settled  in  Natick.    The  court  held,  first, 
the  Marriage  Act  of  1786,  ch.  3,  sect.  7,  prohibiting  a  mar- 
riage between  a  white  person  and  a  mulatto,  &c.  is  constitu- 
tional ;  second,  that  Roba  is  not  a  mulatto^  but  a  mulatto  is 
only  one  begotten  between  a  white  and  a  black;  hence, 
Roba  is  not  a  mulatto,  for  though  her  mother  was  a  white 
woman,  her  father  was  a  mulatto. 

§  24.  Assumpsit  for  the  support  of  Amy  Jeffery,  a  pauper,  l?,*^"*  ^ 
married  about  1750,  to  Joseph  Jeffery,  then  settled  in  Dart-  TOrtv^Ds^ 
mouth,  and  in  that  part  still  remaming  Dartmouth.     In  month. 
1762,  they  removed  to  a  part  of  Dartmouth,  now  New  Bed- 
ford, and  there  lived  two  years,  prior  to  1767,  before  which 
year  he  went  to  sea,  leavmg  his  family  then  dwelling  on  the 
territory,  now  New  Bedford!,  and  was  never  after  heard  of. 
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Cfl.  53.     She  had  none  by  hw  flettlement.    When  New  Bedford,  and 
Art.,  3*     when  Westport  were  incorporated,  her  residence  was  un- 
■^_^^^^^  known,  and  not  capable  of  proof ;  she  was  a  wandering  per- 
son until  she  became  chargeable  to  Westporc.     Held,  her 
settlement  was  in  Dartmouth  ;  New  Bedford,  a  part  of  Dart- 
mouth, was  incorporated  February  33, 1807,  and  Westport, 
another  part,  July  2, 1787 ;  3  sect*  of  this  last  act,  provided 
that  Westport  support  its  own  poor,  and  all  persons  thereto- 
fore inhabitants  of  its  territory,  afterwards  returned  to  Dart- 
mouth as  paupers;  there  was  no  evidence  whereon  to  change 
10  Masfl.  R    ^^^  settlement  from  Dartmouth  to  any  other  town. 
349,  Bil-  §  ^5.  Asiufnpeii  for  the  support  of  Jonathan  Farmer,  a 

lericar.        pauper,  bom  in  Chelmsford,  and  was  settled  there  still,  un- 
Ohelnnford.  legs,  &c.     In  1793,  he  removed  from  Chelmsford  to  Billeri- 
ca,  and  resided  there  till  the  fall  of  1795,  then  removed  back 
with  his  family  to  Chelmsford,  where  his  father  lived,  npt 
expecting  or  intending  to  reside  again  in  Billerica  ;  lived 
about  three  months  in  Chelmsford,  and  again  moved  with  his 
family  to  Billerica,  where  he  has  ever  since  resided ;  was 
taxed  for  his  poll  in  Billerica^  and  paid  the  tax,  1794,  1795, 
1796,  1797,  1803  and  1805^  except  in  1805,  part  of  his  tax 
eive?  to  Uie  ^'^^  abated.    Held,  he  gained  no  settlement  in  Billerica,  for 
ielectmen     he  did  not  reside  there  ten  years  together^  or  uninterruptedly ; 
of  a  town      his  residence  there  could  be  computed  only  from  his  coming 
to  sapport  a  ^h^^e  early  in  1796,  or  late  in  1795,  and  in  the  period  since, 
cannot  be      ^^  afterwards,  he  did  not  pay  taxes  assessed  on  him  in  any 
lued  by  him  five  years;  the  abatement  of  part  of  the  tax  in  1805,  makes 
In  his  name,  no  difference ;  for  "  the  settlement  does  not  depend  upon  the 
ssof^ '  ^*    quantum  of  tax  paid,  or  the  species  of  tax,  but  on  the  assess- 
ment and  payment  of  some  tax,  for  the  poll  or  the  estate  \^ 
did  not  finally  settle  in  Billerica  till  very  late  in  1795. 
411  Town-       §  ^^*  Assumpsit  for  the  supportof  certain  paupers  born  in 
send  T.  Bil-   Townsend^  children  of  Isaac  Lewis^  who  had  no  settlement 
lerica.  in  this  State,  unless  he  can  derive  one  from  his  grandfather, 

settled  in  Billerica,  Benjamin  Lewis  ;  Samuel  Lewis,  falher 
of  said  Isaac,  was  born  in  Billerica  in  1746,  lived  there  till 
twenty-one  years  of  age,  then  married,  and  about  1780, 
moved  to  Washington,  in  .Yew  Hampshirt^  (not  having  gained 
an^settlement  for  himself) ;  there  said  Isaac  was  borl)  1 781 ; 
said  Samuel  died  in  New  Hampshire ;  said  Isaac  came  to 
Billerica  when  a  boy,  and  continued  there  till  twenty-one 
years  old,  when  be  went  to  Townsend.  Held,  said  children 
bad  their  settlement  in  Billerica,  derived  from  their  grand- 
father, and  a  settlement  in  this  state  is  not  lost  until  another 
Notice  holds  Ji  gained  in  it.  Notice  was  given  to  Billerica,  March  19, 
o^y.^'*"  1811,  again  October  28,  1812;  action  brought  May  12, 
1813.    Held,  Billerica  was  liable  only  for  the  expenses  in- 
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curred  three  months  before  the  last  notice ;  for  as  the  action  Ch.  53* 
was  not  commenced  in  two  years  after  the  first  notice,  the  Art.  3. 
benefit  of  that^  was  lost*  v«^-v^^ 

§  27.  AinunpsU  for  the  support  of  Elijah  Lamaon ;  and  |q  j^^,  |^. 
the  point  setded,  was,  that  the  warning  under  the  act  of  4  506,  Hamn« 
Wilt  &  Mary,  ch.  13,  to  avoid  gaining  a  settlement  by  a  tonr.lps- 
pauper,  was  wjthout  effect,  unless,  either  in  the  warrant  of  ^^  * 
the  return  threof,  'th€  Ungih  of  time  tooi  staitd  thai  tk^pariy 
vianud  had  resided  in.  the  town.     In  this  case,  it  was  denied 
the  pauperis  father  had  resided  in  the  town  of  Barnstable,  a 
year  before  he  was  warned;  but  as  this  fact^  the  length  of 
residence,  was  not  slated  in  the  warrant  or  return  of  it,  the 
warning  was  held  to  be  insufficient, 

§  28.  The  wife  does  not  gain  the  settlement  of  one,  by  iL^'j?!';?- 
marriage,  if  he  have  not  sufficient  understanding  to  be  able  i^or^^^  y^' 
to  make  a  valid  contract  respecting  property,  or  to  deal  Rochester! 
with  discretion  in  ^he  common  affairs  of  life,  as  the  marriage 
is  void. 

§  29.  A,  the  husband,  is  settled  in  the  town  of  B,  and  the  ^^*"-  ^ 
town  of  C  relieves  his  wife^s  wants )  it  has  ajjt  action  against  ^\,  ^7- 
him  at  cmomon  law,  or  against  B«     See  Divorce,  ch.  46.     ner. 

§  30.  An  action  lies  by  the  overseers  of  the  poor,  on  an  ^^^^'- '^• 
order  of  bastardy,  to  recover  of  the  putative  father  the  ^rth^^. 
weekly  sum  directed  bv  the  order,  to  be  paid  for  the  child's  Mead. 
maintenance,  and  such  order  not  appealed  from,  is  prima 
facie  evidence  of  the  plaintiff's  demand. 

§  31.  Poor  in  some  other  states.     See  a.  I,  8«  5^  8,  20;  ^if^7«  ^^i 
a.  3,  s.  25.    Indians  and  slaioes  in  ConnecticuL     A  woman  Hinck^y* 
born  of  a  native  Indian  squaw,  was  freed  by  her  master,  and  jieudence 
married  C,  whose  mother  was,  also,  an  Indian  squaw,  he  paring infiui- 
being  a  slave  to  H ;  and  his  wife,  by  permission  of  his  mas*  2in*J^^ 
ter,  resided  in  Coventry  (another  town  than  that  of  the  mas-  S^ment-^ 
ter)  more  than  a  year^  as  man  and  wife.    Held,  C  was  not  4  Day^s  Ca. 
a  slave,  nor  a  servant  bought  for  a  time,  within  the  statute ;  ^^* 
and  that  be  had  gained  a  settlement  in  Coventry,  by  com- 
morancy, for  himself,  his  wife  and  children.    Two  parishes,  s  Day^i  Ca. 
A,  and  b,  in  a  town— -a  pauper  resided  in  A  four  years^  then  S24. 
in  B,  six  months,  when  B  was  incorporated  into  a  distinct 
town,  and  he  remained  therein  four  years  and  six  months 
more,  and  then  went  away :  he  gained  no  settlement  in  B. 

$  32.  In  Jiet/hJerscy ;  lieldi  that  under  the  act  of  1758,  a  1  Pennioj^. 
person  coming  from  another  colony  into  New-Jersey,  and  ^^' 
residing  there  several  years,  and  paying  a  poll  tax  for  one 
year:  but  not  giving  legal  notice  to  the  overseers  of  the  poor, 
did  not  gain  a  settlement  where  he  resided  and  so  paid. 
Northampton  v.  Stafibrd. 
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Ch.  53.        2*  And  under  that  act  a  person  gains  a  settlement  bj 

^Irt.  3.     serving  an  apprenticeship)  and  no  notice  is  necessary,  if  no 

.^_^^^-^_r  evidence  he  come  into  the  place,  &€.     Hopewell  v,  Kings- 

1  Peimiog.     wood.    Nor.  3,  is  a  settlement  gained  by  moving  into  a  town 

130.  and  renting  a  tenement,  without  notice  to  the  overseers  of 

Id.  282.         the  poor :  4.  The  place  of  the  birth  of  a  legitimate  child  is 

prima  facie,  the  place  of  its  settlement,  and  remains  so,  until 

]d,  another  is  gained  :  3.  Though  a  pauper  lias  a  settlement  by 

birth  in  one  place,  yet,  he  may  be  removed  to  that  of  his 

father,  when  made  out  in  another  place,  id. 

6  Johns.  R.        §  33.  ^few^York.     Assessment  of  labour  on  the  highways 
^Bt^ford*  ^      working  it  out,  is  not  paying  a  tax  within  the  poor  laws, 

so  as  to  give  a  settlement.  The  word  taxes^  means  contribu* 
tions  in  money.  When  a  pauper  is  to  be  sent  out  of  the  state, 
the  justices,  in  their  order  of  removal,  must  designate  the 
route  by  which  to  be  conveyed,  and  not  leave  it  to  the  con* 

7  Johns.  R.    Btables,  who  are  mere  ministerial  officers.     See  other  cases 
^'  in  New- York,  in  this  and  other  chapters.     8  Johns.  R.  419, 

417. 
SDav^sCa.       §  34.  Stmiult  power^  Oi  to  idle  ptrswiSy  must  he  strictly  pur- 
13l,Knapp    sued;  as  when  a  statute  empowered  the  selectmen  to  take 
woo?*'        ^^^^  ^^^^^  custody  and  care,  persons,  and  the  property  of 
persons,  likelv  to  oe  reduced  to  want  by  idleness,mismanage- 
ment,  or  bad  husbandry ;  and  they  took  the  property  of 
one  of  such  description,  but  neglected  to  post  up  a  certifi- 
cate of  their  doings,  and  to  make  and  lodge  in  the  town- 
clerk's  office  an  inventory  of  the  property  taken,  as  directed 
by  the  statute.    Held,  they  were  liable  in  trover  for  the 
property  brought  by  the  owner. 
9  Johns.  R.         §  35.  A  slave  escaping  into  a  state  where  there  is  no  slavery  ; 
67,  70,  Glen  his  master  may  seize  him  and  carry  him  home,  and  he  can- 
9  Johnf^liT  ^^^  ^  taken  out  of  his  hands  by  an  officer,  by  a  writ  for 
235,  as  to   '  the  slave's  debt :  as  where  a  slave  fled  from  his  master,  of 
slaves.  J{eiW'York^  into  Vermont^  and  there  his  master  seized  him, 

to  carry  back  to  New-York ;  and  held  he  legally  might. 
And  when  an  officer  in  Vermont^  by  a  writ  against  the  slave 
for  his  debt,  took  him  out  of  his  master's  hands,  held,  also, 
this  taking  was  illegal ;    for  the  slavey  though  in  Fermontj 
could  not  contract  a  debt. 
249^*^*  ^      ^  ^^*  ^^^^  ^*®  ^^  appeal  from  order  of  removal  of  a  pau- 
OToncers  of  pcriDJadeby  two  justices,  to  the  General  Sessions,  and  error 
the  poor  of    from  the  Sessions. 

New  Berlin        The  settlement  was  claimed  on  an  estate  ;  the  overseers  of 

of ScTww'of  Norwich  proved,  by  the  pauper,  that  three  years  before  he 

Norwich.       came  to  reside  in  New  Berlin,  with  his  family,  he  paid  taxes ; 

that  while  he  resided  there,  he  purchased  two  lots  of  land, 

one  of  Ay  and  one  of  B,  and  paid  B  a  wagon  worth  f  75,  and 
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a  borse  to  A,  worth  }80 ;  that  he  was  to  give  A  $350  for    Ch.  53. 
the  lot,  house,  shop  and  tools,  &c. — tools  worth  about  (50 ;     JlrU  4. 
and  that  be  mortgaged  the  land  to  A  for  (300 ;  the  deed  n^^hpv^*^,/ 
and  mortgage  were  registered,  and  the  consideration  ex- 
pressed in  the  deed  was  $260.    Held,  1.  ^^  the  purchaser  of 
an  estate  in  a  town,  will  not  gain  a  settlement  for  any  longer 
time  than  the  purchaser  inhabits  such  estate,''  unless  the 
purchase  money  for  such  estate  amounts  to  $75  bona  Jidtj 
paid;  (Seas.  24,  ch.  184,  s.  4.)  2.  That  New  Berlin  might 

f^rove,  by  parol,  that  the  pauper  had  paid  nothing  for  the 
and,  and  was  not  estopped  by  the  deed  or  mortgage,  to 
which  they  were  not  parties:  3.  ^^  It  is  a  general  rule,  that 
parlies  and  privies  are  estopped  from  contradicting  a  writ- 
ten agreement  by  parol  proof;  but  the  rule  does  not  extend 
to  strangers  who  have  an  interest  in  investigating  and  know- 
ing the  real  truth  of  the  case.''  Judgment  of  the  Sessionr 
reversed,  and  the  order  of  the  two  justices  quashed* 

Other  cases  in  New- York  as  to  paupers,  above ;  and  Ch. 
186,  a.  2,  s.  25.  ,iv     r 

§  37*  Held,  two  justices  mar  order  the  removal  of  a  pau-  53  ^^  3, 
per,  on  information  obtained  from  any  source,  or  on  suspi-  n.' York  act 
oion :  2*  If  an  order  states  that  the  pauper  is  likely  to  be-  of  I801,  in- 
come chargeable, that  the  iustices cannot  discover  theplace  JlJ^'^^'Jfj^"* 
of  legal  settlement,  and  that  such  pauper  came  last  from  f^yean, 
the  town  of  S ;  this  is  sufficient,  without  a  more  formal  adju-  and  payttu^ 
dication  of  the  facts.     Adjudged  on  certiorari ;  the  act  (Ses.  *^,  P^*^' 
24,  a.  184)  empowers  the  justice  to  remove  a  pauper,  on  ^ere^nfor^' 
any  information,  or  on  their  own  knowledge  or  suspicions ;  that  time, 
and  to  the  place  from  whence  he  or  she  last  came,  and  to  ffiv««  &  ^t- 
direct  the  overseers  of  the  place  to  relieve  and  provide  for  jj*";"^.. 
the  pauper.  r.  98. 

§  38.  An  order  for  the  removal  of  a  pauper  was  quashed  1  Johns.  R. 
by  the  Sessions,  and  affirmed  above,  because  there  was  no  330,332. 
evidence  or  any  adjudication,  that  the  pauper  had  a  settle- 
ment in,  or  loBt  came  from,  the  town  to  which  he  was  order* 
ed  to  be  removed. 

Art.  4.  §  1 .  Assvm/mt  for  the  support  of  OusUr  Smiih  and  .11  Mast.  R. 
his  family,alleged  to  be  settled  in  Deerfield.  Admitted  he  was  ^'^p^„. 
of  age  in  1800 ;  a  citizen  of  the  United  States,  and  taxed  for  iSeidT 
certain  real  estate  in  Deerfield,  occupied  and  claimed  by  him 
five  years  successively,  to  wit,  for  1800  to  1804  inclusive; 
worth  (520,  and  its  annual  income  from  tl2  to  t15.     Held, 
Smith  had  his  settlement  in  Deerfield:   and  1.  If  one  ap- 
pears by  records  and  possession  to  be  the  lawful  owner  of  an 
estate  of  the  yearly  income  of  ;^3,  taking  the  profits  thereof, 
three  years  successively*  he  thereby  gains  a  settlement,  on 
the  fourth  article  of  said  act  of  February  11,  1794,  s.  2, 
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11  Mass.  R« 


Ch.  53.  though  his  title  may  be  defeasible :  3.  If  one  pOBsested  of 
^rU  4.  Bn  estate  sufficient  to  give  him  a  settlement,  mortgage  it  to 
his  surety  for  the  purchase  moneys  to  indemnify  him,  be 
gains  no  settlement  by  the  possession  of  it ;  for  this  mortgage 
was  the  same  incumbrance,  as  one  would  have  been  to  the 
grantor,  or  to  one  lending  so  much  money ;  and  Smith  did 
not  receive  the  rents  and  profits  of  the  lands  in  Conway, 
three  years,  after  this  mortgage  was  eurrendered* 

3.  A  charge,  in  such  action,  for  the  expense  and  trouble 
of  the  overseers^  in  providing  for  the  abode  and  support  of 
the  pauper,  cannot  be  recovered* 

11  x>»o»  ^  ^*  Held,  1.  It  is  error  in  the  proceedings  before  a  jus- 
3797shirU7  ^^^^^  ^'  ^^  appeal  in  the  Common  Pleas,  if  the  pauper  be 
V.  Lnen-  not  summoned,  or  present ;  but  only  he  can  avail  himself  of 
bnrjrhjin  g^ch  error;  he  alone  being  prejudiced  by  it*-and  he  may 
^"^^'           waive  it. 

2.  Trials  and  questions  of  settlement,  are  to  be  had  by  the 
Courts  of  Common  Pleas,  without  the  intervention  of  a  jury. 

3*  An  adjudication  that  a  person  is  the  prefer  poor  of  a 
town,  18  sufficient,  and  as  well  as  to  adjudge  he  has  bis  Ugal 
ieilkment  in  it. 

4.  It  is  suficient,  if  the  Common  Pleas  award  damages  to 
the  town  complaining,  without  adding  they  are  for  expenses 
incurred  for  the  pauper's  support,  to  the  time  of  the  judg- 
ment. Settlement  gained  in  another  slate  does  not  annul  a 
previous  one  in  a  town  in  this  state.  11  Mass.  R«  44 1,444, 
Canton  t>.  Bentley. 

n  Mass.  R.  $  ^*  Aitumpsii  to  recover  for  the  support  or  Phil.  Boyns 
483,  Marl-  and  Wife,  alleged  to  be  settled  in  Rutland.  The  plaintiffs 
borough  9.  supplied  them  in  Sptnur^  suppoaing  they  were  settled  in 
Ratland.      .Marlborough.    Judgment  for  them ;  for  it  is  not  necessary 

they  be  aciudlly  rtnJkixt  in  the  town  supporting  the  paupers^ 

at  the  time  of  every  notice^  4^c. 

12  Mass.  R.  ^  4.  AtsumiDBit  for  the  support  of  William  West,  while 
^^aris  T.  confined  in  tne  gaol  in  Paris,  alleging  he  was  settled  in 

Hiram. 

Heldt  1.  If  a  person  chosen  into  the  office  of  constable, 
be*  compulsorily  removed  from  the  town,  within  the  year 
after  elected,  as  by  being  committed  to  prison  in  another 
town,  so  that  he  is  not  able  to  discharge  the  duties  of  hia  of- 
fice, he  gains  no  settlement  by  virtue  of  such  choice ;  he 

mi  ^c  ^2  *""*'  ^ty^  a  whoU  year. 

art  6."^^'  *  ^«  When  a  pauper  falls  into  distress  in  a  place  in  which 
he  is  not  settled,  as  by  being  so  committed,  he  must  be  re* 
lieved,  and  it  does  not  lie  with  the  town  in  which  he  is  set* 
tied,  to  object,  when  sued  for  his  support,  that  be  was  able, 
but  unwiliiog  to  provide  for  himself;  for  the  town  supplying* 
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&c«,  has  only  to  inquire  whether  he  is  in  actual  distress ;  and    Ch«  53. 
if  he  is,  such  town  (in  which  he  is  not  settled)  is  obliged  to    JIrL  A. 
relieve  him.     But  quasre,  if  the  distress  be  of  his  own  pro-  s^^^"^^ 
curing  and  this  town  supplying  himi  knows  it.     See  Taunton 
•p,  Westport,  below. 

3.  If  it  be  a  defect,  to  notify  a  districi  by  the  name  of 
a  town^  the  defect  is  waived  by  the  district's  answering. 
'  §  5.  Assumpsit  for  the  support  of  Ann  Corah,  alleged  to  12  Man.  R. 
be  settled  in  Dresden,  commenced  August,  1811.     Held,  1.  ^eld^p^Js- 
the  plainiifis  could  not  recover  for  any  expense,  incurred  den. 
above  two  ^ears  before  the  action  was  commenced. 

2.  If  an  inhabitant  of  A,  after  refusal  by  the  overseers  of 
A  himself  supports  a  pauper  settled  in  B,  and  afterwards  re- 
covers satisfaction  therefor  of  the  town  of  A ;  held,  that  A 
could  not  maintain  an  action  against  B,  though  such  satisfac- 
tion was  recovered  within  two  years;  the  original  expense 
having  been  longer  incurred. 

§  6.  As  sunyfsU  for  monies  laid  out  and  expended*  In  No-  ^^^"'^' 
vember,  1806,  Poll}/  rfcof»/>*on,le£ally  settled  in  Deer  l8le,fell  S^^'^^n 
sick  in  Bluehill,  and  was  supplied  by  that  town,  $57.50 ;  this  and  wiia. 
the  plaintiffs  reimbursed  in  181.1 ;  August  1810  she  married 
Eaton,  she  then  was  without  property.    Judgment  for  the 
defendant;  and  held,  as  a  general  principle,  that  a  pauper  is 
not  liable  to  the  action  of  the  town  wherein  he  is  legally 
settled,  for  any  monies  paid  on  his  account  in  character  of  a 
pauper :  ^the  liability  of  the  town  is  created  by  law ;  and  if 
the  party  supplied  be  in  fact  a  pauper,  no  debt  is  created ;" 
nor  is  there,  if  the  pauper  afterwards  has  property. 

§  7.  Aisumptit  for  the  support  ofLydia  Dow^  legally  settled  12  Man.  R. 
in  Cornville^he  needed  relief,arid  was  supplied  by  the  plain-  ^^j^^^*** 
uS^  her  son-in-law,  living  in  a  plantation  not  incorported,  or  ^^  ^f  ^ 
adjoining  to  Conroi/ie,  out  to  Garland.     He  notified  the  Comville. 
overseers  of  Cornville,  &c.    Judgment  for  the  defendants, 
on  a  general  principle  that  no  action  lies  for  an  individual 
against  the  town,  of  the  pauperis  legal  settlement,  for  supplies 
furnished  the  pauper,  unless  the  individual  be  an  inhaoitaot 
of  such  town. 

§  8.  Assumpnt  for  the  support  of  three  paupers,  Allen^  ^c.  iSMan.  E. 
settled  in  Westport,  but  were  in  distress  in  Taunton,  in  gaol  ^n'^^^^. 
there,  as  idle  and  disorderly  persons,  on  the  warrants  of  a  port, 
justice,  and  there  beine  no  other  house  of  correction  in  the 
county  but  this  gaol,and  no  work  for  them  provided,&c.;  they 
were  supplied  by  the  gaoler,  at  the  expense  of  the  plaintiffs, 
and  they  recovered  ;  due  notice  having  been  given,  &c., 
though  there  were  no  officers  of  a  house  of  correction  ap- 
pointed ;  the  gaol  was  not  a  proper  place  of  confinement ; 
the  objections  of  (he  defetpdants  wereithat  these  paupers  were 
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-Ch.  53.    either  criminals,  Iftwfoiiy  committed,  or  were  in  the  gaoler^s 
Art.  4.     custody,  as  master  of  the  house  of  correction,  or  as  unlaw- 
.^^^^  ^^y   fully  imprisoRed.  Held,  tbey  were  not  in  prison  as  criminals 
that  this  gaol  was  not  ihe  bouse  of  correction,  and  Taunton 
was  obliged  to  supply  them,  if  tiot  lawjully  committed. 
12  MftM.  R.        §  ^*  ABswnpsti  for  the  support  of  Btihany  Shuw^  alleged  to 
383,  Somer-    be  settled  in  Dighton ;  she  was  a  bastard,  born  there  in 
i^r.  Dighp  October,  1 747,  and  her  mother  was  there  an  inhabitant,  and 
settled  there.    The  pauper,  in  1 768,  about  eleven  years  old, 
went  into  that  part  of  Bwansey,  now  Somerset,  and  coutinwd 
there  to  the  time  of  this  svit ;  never  warned  till  1 794.  Digh* 
ton  was  duly  noti6ed.    Judgment  for  the  plaintiffs,  on  the 
ground  that  the  laws  before  1767,  requiring  warning  did 
not  extend  to  minors^  though  illegitimate ;  nor  did  the  statute 
of  1789,  ch.  14,  as  to  the  same  point  establish  a  new  rule  on 
the  subjecL     It  did  not  appear  in  this  case  the  pauper  was 
emancipated,  or  how,  or  for  what  purpose,  she  went  to  Swan^ 
sey.    In  this  case  it  may  be  observed,  that  tbough  the  court 
held,  that  this  ilUgitimate  child  had  her  settlement  in  Digh- 
ton,  wh€r€  6arB,  and  where  her  mother  had  her  settlement, 
yet  the  court  did  not  say  on  what  ground  this  child's  aettie- 
B)ent  was,  whether  as  the  place  of  her  hirth^  or  as  dtrived 
from  her  mother's  settlement.    This  point  yet  remains  in 
some  doubt  and  uncertainty,  and  prooably  will,  until  an 
illegitimate  child  shall  be  born  in  one  town  without  fraud 
or  legal  restraint,  and  ita  mother  have  her  settlement  In 
another  town,  at  the  time  of  the  birth,  and  a  question 
shall  judicially  arise,  in  which  town  the  child's  settlement 
shall  DO. 
la MiM.  R.       $  ^^'  So^on^I  notictftohere  nueasary.    The  pauper  had  his 
316,  flidiitj   settlement  in  Augusta,  and,  in  1807,  was  (bund  and  had  relief 
V.  An^uita.    in  Sidney  |  this  town  gave  notice  to  Augusta ;  Augusta  re- 
turned no  answer,  but  provided  for  the  pauper.    In  1 819,  he 
again  had  need  of  relief,  and  had  it  in  Sidney.    Held,  a 
new  notice  waa  necessary,  iaorder  to  charge  Augusta.  Plain- 
tiffs non-sttit« 
19  Masi.  R.       §  ^  ^  -  Limitaiwn  of  Arte  monthi  and  two  yean^  and  a  town 
64s,  Need-*   i»  not  itemed  by  a  compromiit  as  it  is  iy  a  judgment.    As- 
hamy.New-  sumpsit  for  aupplies,  from  April  1, 1810,  to  March  94,  1819, 
Mcrcaw     <^^*  ^  *'^  ''"O  ^^  ^^*  Childs'  wife  and  children.    Aver- 
14MaM.A.   ment;  Newton  had  notice  June  1, 1810;  only  notice  proved, 
184.  Hard-     was  of  September  7,  1807,  deemed  no  notice  in  this  sait,  as 
fiidio^ell-.  ^^  ^^^  before  the  supplies,  sued  for,  were  furnished.    Held, 
Af  to^otica  ^^  plaintiff's  town  can  recover  only  for  supplies  furnished^ 
alio  14         within  two  years  before  the  suit  commenced,and  only  for  sup-* 
r"*'JLtf^  plies  fumisned  within  three  months  before  notice:  S.there  was 
saiM  parUei.  p^ ^^f  ]jf ewtpn  bad  paid  for  supposing  said  Jos.  Cbilds,  from 
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March,  1 799,  to  March,  1 800.  Held,  this  did  not  estop  New-    Ch.  54. 
ton,  but  that  town  had  been  estopped,  if  a  suit  had  been     Art  1. 
commenced  on  the  notice  of  1807,  and  judgment  against  it,  to  x^^i^^ 
contest  his  settlement  in  it ;  ^'  but  a  compromise  has  not  the 
effect  to  bar  a  future  contest;^  and  it  is  reasonable,  for  a 
town  may  often  yield  to  a  demand,  fee*,  and  afterwards  find 
better  evidence,  &c.     But  it  seems^  if  a  town  has  notice,  and 
does  not  answer  in  two  months,  it  must  compromise  or  pay 
the  expense  demanded,  in  order  to  be  at  liberty  to  contest 
the  pauperis  settlement  in  future ;  and  hence  it  is  to  be  in- 
ferred, that  so  paying  the  bill,  is  no  admission  by  the  town 
so  paying,  the  pauper  has  his  settlement  in  it ;  but  is  only  to 
gain  time  to  examine  evidence,  &c. 

§  \2.  JlssumpiU  against  the  town  of  Somernt^hr  the  plain-  t4  Mats.  R. 
tiff,  of  Franklin^  for  bis  fees  for  performing  a  difficult  opera-  ^^^^ 
tion  on  a  pauper  settled  in  Somtrstt^  and  who  was  partially  J^  £^^  n^ 
supplied  by  it.    Held,  the  plaintiff  could  not  recover,  as  he  91.— 3  Boi. 
was  not  an  inhabitant  of  Somerset,  and  acted  without  the  J^^^jTI 
request  of  that  town's  overseers,  but  at  the  request  of  the  ».''**^'"  • 
pauper's  brother.     1  Selw.  N.  P.  50, 51 ;  like  case,  1 4  Mass. 
R.  448,  Kittridge  v.  Newbury. 


CHAPTER  LIV. 


ASStTlfPSIT.    POST  OFFICE. 


Art.  h  §  1.  This  very  useful  invention  originated  with 
the  parliament  of  England,  in  1 643,  and  was  Very  early* 
adopted  in  British  America.  After  our  contest  beguti  with 
Great  Britain,  and  as  early  as  Julv  36,  1775,  Congress  es- 
tablished a  post-office  for  the  United  Colonies,  and  appointed 
Benjamin  Franklin,  post-master,  with  power  to  appoint  as 
manjr  deputies  as  he  thought  fit.  The  deputies,  in  lieu  of 
salaries,  bad  twenty  per  cent,  on  the  sums  collected  by  them, 
when  not  exceeding |1,000,  and  ten  percent,  when  exceed- 
ing that  sum,  each  year. 

§  S.  October  18,  n82,  the  post-office  was  regulated  at 
large,  by  an  ordinance  of  Congress,  in  pursuance  ot  the  pro- 
vision in  the  confederation,  empowering  that  body  to  estab- 


436  ASSUMPSIT. 

Ch.  54.    Hsh  and  regulate  post-offices  throughout  the  United  States. 
^rt.  2.     By  this  ordinance,  the  post-master-general  had  power  to 
-_0-^-^^  appoint  his  clerk  and  deputies ;  and  was  made  aecouniabU 
for  their  fidelity^  and  authorized  to  allow  their  fees,  or  com- 
missions ;  not  in  the  whole,  exceeding  twenty  per  cent,  on 
the  postage  they  received.     Hence  the  post-mastcr-generai 
became  liable  to  actions,  as  far  as  there  was  any  liability  in 
the  office.     He  also  appointed  the  post-riders,  messengers, 
and  expresses,  and  became,  in  a  like  manner,  accountoi/e  for 
their  conduct.    Each  of  which  said  offices  was  subject  to  a 
penalty  for  a  breach  of  duty,  and  the  exdusivt  conveyance 
for  hire,  of  all  letters,  packets,  and  dispatches^  was  secured 
to  the  post-office  upon  penalty,  on  any  other  person,  of  (^ 
for  carrying  any  such,  for  hire,  or  profit ;  but  not  to  extend 
to  any  messenger,  sent  on  some  one  private  affair  only. 
Some  small  a^ldiiions  were  made,  and  m  September,  1789, 
under  the  new  constitution,  this  old  system  was  continued 
to  February  20,  1792,  (except  Congress  established  cross- 
posts,)  when  the  post-office  in  the  United  States  was  regu- 
ReTited        lated,  generally,  by  an  act  of  Congress,  on  similar  principles, 
1^*  ^^^'  as  above,  adding  the  punishment  of  death,  for  any  person 
again,  ^799.  employed  in  the  post-office,  embezzling,  &c.  any  bank-bills, 
&c. ;  revised  at  sundry  times,  nearly  on  the  former  princi- 
ples.    Some  of  the  alterations  will  be  hearafter  stated,  the 
most  material  6n  this  head. 

Art.  2.  §  1.  None  of  the  post-office  acts  establish  any  prin- 
ciples, on  which  individuals  may  have  actions  against  the 
post-office;  but  they  rest  on  common  principles,  influenced, 
so  far  as  they  may  be  influenced,  by  the  spirit  and  meaning 
of  these  statutes.     Several  actions  of  assumpsit  have  been 
brought  in  England^  as  well  as  other  actions,  against  post- 
masters, for  monies  received,  and  for  the  misconduct  of 
themselves,  and  appointees,  in  regard  to  individuals,  but  not 
many  principles  or  points  appear,  as  yet,  to  be  settled. 
3  Wiis.  443,      §  2.  In  the  year  1773,  an  action  was  brought  against  the 
o^*h^J*    deputy  post-master  in  Ipswich^  for  not  delivering  the  plain- 
ft^caw"  tiff's  letters;  stating  the  defendant  was  deputy  posi-mas- 
SW.  Bi.  906-  ter  there,  that  the  plaintiff  was  an  inhabitant  of  the  said 
town,  of  which,  the  defendant  had  notice,  and  ought  to  have 
delivered  him  his  letters,  and  all  letters  coming  to  the  post- 
office,  directed  to  an  inhabitant  of  the  town,  at  his  place  of 
abode,  in  a  reasonable  time ;  that  the  plaintiff's  letters  were 
delivered  at  the  post-office,  on  such  a  day,  and  received  by 
the  defendant,  and  not  delivered. 
3  Esp.  403.        Judgment  for  the  plaintiff.    The  court  stated,  the  history 
^1  Bm.  at    and  substance  of  the  acts  of  Parliament  on  this  subject,  as  of 
P.  404.^1  Eaat,  106.^6  D.  fr  £.  125. 
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the  19th  of  Charles  II.  and  9th  of  Ann.    Espinasse  cites    Ch.  54. 
this  case,  and  says,  the  post-inaster  ^^  must  deliver  letters  at     ^rL  3„ 
the  houses  of  the  inhabitants  within  the  post-town/'  This  case    .^^^ ^^^ 
was  decided  on  the  9th  of  Ann,  the  fifteenth  section  of  which 
says,  ^  that  letters  are  to  be  delivtredj  according  to  the  sev- 
eral and  respective  directions  on  them."  on  a  certain  penalty 
named. 

§  3.  In  this  case,  which  was  oitumpsit  for  money  had  and  C^-  ^^' 
received,  the  court  held,  that  a  post-master  is  bound  to  de-  ^fpo^^lch, 
liver  all  letters  to  the  several  inhabitants,  within  the  post-  a.  d.  1774, 
town  or  place,  at  their  respective  places  of  abode,  at  the  &t  Nanea- 
legal  rate  of  postage ;  though  before  and  since  the  making  g^'j^'^^' 
the  9th  of  Ann,  the  deputy-post-master  at  Numsford^  '*  had  Harris, ' 
been  used  to  receive  wu  pennv  over  and  above  the  usual  ii  G«o.nL 
rate  of  postage,  from  every  inha  bitant  of  said  town,  for  every  ^jJaZl 
letter  directed  and  deHoered  to  the  «aid  inhabitants,  at  their  i,|  g^^^^  ^, 
respective  places  of  abode,"  except  when  any  one  refused  to  Harris,  the 
pay  this  penny.    The  plaintiff  refused,  January  3, 1 774,  but  Jj^' ®^***® 
submitted  to  pay  one  penny  on  a  letter,  to  try  the  right,  and  ^J^etUed. 
sued  for  it.    The  jury,  in  their  special  verdict,  further  found,  Carth.  145. 
that  if  this  demand  was  legal,  it  was  reasonable ;  the  court 
held,  as  above. 

§  4.  In  this  case  the  court  held,  that  the  post-master  at  i  W.  Bi. 
Bath,  cannot  demand  money  for  the  delivery  of  letters  in  the  643,  Barnes 
town.  ^'^'''^' 

§  5.  It  appears,  by  these  authorities,  that  a  post*master,  i  saik.  2^3. 
for  legal  postage,  is,  fo  Elneland,  bound  to  deliver  letters  as  — ^^^* 
above ;  and  this,  principally,  on  the  word  deliveryf  in  the  ^J^.  ro!— 
English  statutes.    Our  statutes  are  not  the  same  in  this  re-  ch!>i  s.  2. 
spect.    The  9th  of  Ann,  and  other  acts  of  Parliament,  as  to 
the  post-office,  extended  to  the  British  colonies,  so  that  they 
were  the  foundation  of  our  post-office,  and  remained  such  till 
1775.    The  first  establishment  in  1775,  merely  appointed 
the  officers,  and  must  have  had  reference  to  the  old  system, 
or  nothing  could  have  been  done. 

Art.  3.  Our  statutes,  till  1794,  were  on  the  same  principles  Ordinance, 
as  the  British,  touching  the  post-office.    The  office  was  es-  2^^^** 
tablished  for  despatch^  and  the  post-master-general  and  his  ^^otCom- 
deputies,  &c.,  (and  no  other  person)  ^^  shall  have  the  receiv-  ^ess,  1792. 
ing,  taking  up,  ordering,  despatching,  sending  post  or  with 
speed,  carrying  and  delivering^  of  any  letters,  packets,  or 
other  despatcbeSf  from  any  places^'  (the  words  of  the  9th 
Ann)  '^  within  the  United  States,  for  hire,  reward,  or  other 

Iirofit  or  advantage,  for  receivings  carryings  or  delivering  such 
etters,  or  packets,  respectively,^^  and  any  other  person  do- 
ing any  of  these  things,  forfeited  820. 
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Ch.  54.       But  in  the  acts  of  Ma^  8, 1 794,  of  1797,  arid  of  March  % 
Art.  3.     1 799,  there  5e«^m8  to  be,  tnlcnltotMii/y,  made  a  material  ahera- 
^_^-^,^^-  tion  in  thia  respect,  in  the  post-office  laws*    This  important 
Act  on794    provision,  as  lo  the  recmttig,  catfying^  ancl  ddivttimg  letters^ 
J797,  March  &c.  IS  omkted,  and  only  iht  provision  of  the  act  of  1 793,  is 
8, 1799.        retained,  which  forbids  any  private  persons  to  set  up  any 
stage,  or  other  mode  of  conveying  letters,  &c.,  for  hire* 
Tl^se  acts^  also,  of  1 794,  dbc»,  fix  the  legal  po6ta{tr»  and  for- 
bid any  person  employed  in  the  general  post-Kj^ce,  to  re- 
ceive any  fees  or  perquioites  on  accomtt  of  his  duties  to  be 
performed  ;  untawfolly  to  detoiriy  dehry  or  open,  secrete  or 
embezzle  any  letter,  ice*,  on  tbe  petmKies  of  fine,  k/z.    And 
section  98,  m  tbe  act  of  1794,  the  act  of  '97,  amd  also,  the 
d7tb  section  in  tbe  act  of  '99,  provides,  ^  that  UiUr  tarrUri 
sball  be  employed  at  sach  post-offices  as  Che  post-master- 
general  shall  direct,  for  tbe  aeKvery  of  letters,  in  the  places^ 
respectively,  where  socb  post«*offices  are  establtshed ;  and 
for  the  delivery  of  each  of  such  letters^  the  UtUr  carrier  may 
receive  of  the  person  to  whom  tbe  delivery  is  made,  two 
cents.''    "  Provided,  that  no  letter  shall  be  delivered  to  such 
htter  carrier  for  dbtHbotion,  addresaed  to  any  person  who 
shall  have  lodged  at  the  post-office  a  written  request,  that 
bis  letters  sball  be  detained  in  the  office."    This  was  adopted 
from  the  act  of  1793,  sect.  16. 

On  the  whole,  as  the  English  cases  before  stated,  oblige 
the  post-master  to  deiiver  letters  mOhin  hie  poeUtoan^  to  in- 
habitants there  known  to  him,  principally^  if  not  solely,  by 
reason  of  this  special  provision,  in  the  acts  of  parliament,  as 
.  to  reiming,  carryings  and  especially  delivern^  letters,  we 
ma^  conclude,  that  that  was  the  law  here,  till  1794,  and 
whilst  that  provision  was  retained  in  our  laws  ;  but  when 
those  prior  laws  were  repeahsd,  and  the  acts  of  1794,  and 
subsequent  acts,  wholly  omitted  that  provision,  we  may  infer 
that  it  was  done  intentttmally^  and  that  post-masters  now  are 
not  liable  to  any  such  duty,  and  especially  as  provision  has 
been  made  since  1793,  for  Utter  carriers,  at  a  fixed  rate,  in 
every  potl-toam,  in  which  the  post-master-general  may  see 
fit  to  appoint  them.  The  other  provisions  retained,  as  to 
forbidaing  extra  fees,  detaining  letters,  &c.,  cannot  much 
affect  the  case ;  and  it  is  probaole,  that  the  special  provis- 
ion, as  to  delivering,  was  omitted  in  1794,  on  attending  to  tbe 
construction  given  of  it  in  England. 
VM^^'^'  The  post-master  is  bound  to  deliver  a  letter  on  request, 
^^^'    ^"^  n^^  ^""  ^he  postage  is  paid. 
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Akt.  4*  Bow  far  if  Ae  fM-mmUr^eneral  tiabkfor  his  ile-    Ch.  54. 
puties  f  ^c.  Art.  4. 

§  I .  Ip  ibis  caae  <itr  WMtefield  v.  Detpenser  &  al^  in  iBng-  Si^-v^p^ 
laid,  it  was  decided,  that  an  aciion  does  not  lie  against  the  q^^^,  754^ 
{)ost4naster-geiieraL,  for  a  back  note,  stoVen  by  one  of  the  766,  Wbite- 
S9ritr$^  out  of  a  letter,  delivered  into  the  poft-offioe.    The  ^^J^'P®?' 
sorter  was  appoinied  by  the  defeadaota ;  but  they  took,  in  aTjjk'it^' 
the  hinges  oamef  and  to  biet4^  security  from  tlieirdepiuies,  cited  Lane 
aortera,  Jkc»  for  iheit  foUl^ful  conduct,  and  sucb  as  the  com-  «•  ^^^^' 
missioned  Qf  theii!eaaury  approved ;  and  further,  ifae  kiterf  IJ^xJx^ 
patent  to  the  di^ndao^,  (irovided  ^  in  regaid  ihe  receiver-  1699 ;  and  1 

Eneral  is  «o  rctc^iveiand  acoauait  for  said  revenue,  (coUected  8a)k  17.— 
^r  the  dep¥tiea);  that  l:be  defendaota  should  nothtdiargea'  ^t^  ^* 
Me,  or  aocountaUe,  m  ineigraKistMe,  for  ibe  aaid  reveoae,  or  1  com.  l>. 
far  the  qffictr$  icojisittuiedf  or  tq^poitUti  iy^  tf^m^  as  aforesaid,  S80, 28i.— 
save  only  for  their  asm  9ohint€iry  defaults  or  nmfeMtmcesf^  5^{^^"' 
and  the  sorter  received  his  salary  from  ihe  reosiver-gtneral^ 
and  not  from  Jthe  d^ndtmts ;  and  iiad  beep  executed  for 
stealing  this  note.    The  treasury^  also,  approved  of  the.^a- 
Jaries  of  the  sorters,  &c.  and  they  took  ihe  oatii  of  aUegiaaoe 
and  supremacy. 

Court  held,  this  was  an  action  against  the  defendants, 
personalty^  and  said  the  statute  has  appropriated  the  whole 
revenue  or  funds  of  the  office  ;  aod  this  action  never  can  be 
a  charge  on  this  f^^nd ;  that  ihe  poat-niaster  has  no  hirtj  en- 
ters into  no  contract ;  but  the  po^t-office  is  a  branch  of  reoe- 
ntie,  and  a  br<mch  of  police^  enacted  by  act  pf  parliament ; 
that  the  branch  of  revenue  and  the  branch  of  police,  are 
to  be  governed  by  different  officers ;  tbat  the  superior  bas 
the  appointment  of  the  inferior  officers,  but  they  give  security 
to  the  eroion,  and  take  the  oaths  taken  by  pubm  qffkers^  and 
made  subject  to  heavy  peualties  and  capital  punishments. 
These  are  securities  for  the  subject ;  tbat  the  act  only  (ex- 
pressly) makes  the  post-master  liable  for  his  own  fault ;  that 
an  action,  nodoubt»  lay  against  the  party,  really  offending ; 
that  the  post-master's  salary,  was  only  a  consideration  w 
his  trouble  in  executing  his  office,  aaad  his  case  no  way  like 
the  case  of  the  common  carrier ;  but  be  is  like  all  other 
public  officers. 

§  3.  Thus  stands  the  law  in  England,  as  to  the  liability  of  Act  of  Con. 
the  post-master,  for  the  miscoodua  of  bis  pnder  officers ;  sr«»9 1^^- 
but  by  our  ordinance  of  1782,  tbe  post-master-general  was, 
expressly,  made  accountable  for  the  fidelity  of  his  clerks,  de- 
puties, and  under  officersy  and  authorised  U>  allow  their  com- 
missions. But  this  provision  making  the  po^t-master-general 
accountable,  expressly,  is  omitted  in  the  subsequent  acts  of 
congress ;  and,  generally,  I  do  not  see  but  this  case  must  be 
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Ch.  54.  governed  bj  the  above  cases  of  Lane  9,  Cotton,  and  White- 
jlrt.  5.  Held  v.  Despenser  &  al. 
>^^^^,^^^^  §  3.  This  was  an  action  on  the  case,  against  the  post-mas- 
II  Mod.  12,  ^^^)  ^^^  ^^^  loss  of  exche^erbilh  and  a  letter,  delivered  to  an 
18,  Lane  v.  Under  officer.  The  plaintiff  declared,  on  the  12  Charles  IL 
Cotton ;  establishing  the  general  post-office^  stating  this  statute  and  bis 
iQ^ModTiA  ^®^'  "  ^^^^  ^®  delivered  several  exchequer  bills^  enclosed  in  a 
492.  letter  co^oer^  at  a  certain  place,  unto  a  certain  officer  there, 

appointed  by  the  post*naAster  to  receive  letters  and  parcels, 
to  be  conveyed  to  the  said  general  post-office,  which  said 
bills  so  delivered,  miscarried^  and  came  not  to  the  party^s 
hands  to  whom  thev  were  directed.^    Plea,  not  euilty  ;  and 
a  special  verdict  found  the  facts  stated  in  the  declaration ; 
and  further^  ^*  that  the  general  post-master  takes  security  of 
his  under  officers,^'  and  that  the  letter  cover,  in  this  case,  was 
broken  open,  and  the  bills  taken  out  by  a  person  unknown^ 
and  were  lost  out  of  the  post  office.    Judgment  for  the  defend- 
ant,  by  Gould,  Powers,  and  Turton,  Justices;  contra.  Hall, 
C.  J.    This  case  was  before  the  9th  of  Ann.    A  writ  of  er- 
ror was  brought,  but  it  does  not  appear  what  become  of  it. 
Art.  5.  Whos^  loss,  when  money  is  sent  by  mat/,  and  Ame- 
rican cases* 
2^*WiS  -       ^  ^'  ^^^  defendant,  as  sheriff,  in  this  case,  had  an  exe- 
field  V.  Lith-  <5"^ion  in  his  hands.     The  return  day  being  past,  the  credi- 
^ow«  tor's  attorney  wrote  to  him,  supposmg  he  had  the  money, 

and  directed  him  to  send  it  by  the  mail.    Then  he  had 
not  collected  it*     Several  months  after,  he  received  It,  and 
sent  it  by  the  mat/,  directed  to  the  attorney,  to  whom  it  was 
not  delivered.     The  court  held,  that  this  money  was  sent 
at  the  sheriff's  risk  ;  though  it  had  been  otherwise,  if  he 
hat!  sent  it  by  mail,  on  receiving  the  attorney's  letter. 
1  Johns.  R.        §  3..  No  action  lies  against  the  executors  or  administrators 
^^^       of  a  post-master,  foe  bank  notes  stolen  by  one  of  the  clerks 
r,  Low"b  al.  ^^  ^^^  post-master,  out  of  a  letter  delivered  at  the  post-office, 
adm'n.         Quasre,  if  the  action  could  have  been  maintained  against  the 
post-master  himself  had  he  been  living.     The  action  being 
grounded  on  tort,  its  not  being  supportable  against  the  execu- 
tors of  the  post-master,  is  no  evidence  it  could  not  have  been 
supported  against  him  while  alive.     If  so  maintainable,  or 
not,.then,  depends  on  general  principles ;  and,  taking  all  the 
laws  together,  on  the  subject,  as  the  English  statutes  and  de- 
cisions, the  acts  of  congress  of  1782,  and  the  subsequent  acts 
of  congress,  it  is  pretty  clear  such  an  action  does  not  lie 
against  the  post-master-general. 

Livingston,  J.  dissented  on  general  principles,  and  a  tort  in 
the  clerK ;  it  was  contract  as  to  the  post-master ;  and,  he 
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said,  without  interfering  with  adjudged  cases,  "  it  may  be     Ch.  35. 
safely  said,  consistent,  too,  with  the  case  of  Hambly  v.  Trott ;      Art.  1 . 
that  wherever  there  be  a  contract — expressed  or  implied,  v^pv^^/ 
and  that  on  a  valuable  consideration,  from  which  a  benefit  Cowp.  351. 
has,  or  might  have  resulted  to  the  testator,  for  the  faithful 
conduct  of  a  third  person,  an  action  will  lie  against  his  ex- 
ecutor on  the  contract,  whether  the  breach  alleged  be  a  tort^ 
or  any  other  misconduct  of  the  party.     Such  is  the  case  here, 
A  post-master  acce|")t8  an  oflBce  highly  beneficial,  and  in  con- 
sideration of  such  advantages^  assuaies  a  responsibility  for 
his  clerks.'^ 


CHAPTER  LV. 
ASSUMPSIT.    USE  AND  OCCUPATION. 


Art.  1.    §  1.  This  action  of  assumpsit  for  rent,  does  not  see  ch.  80, 
appear  to  have  been  much  used  in  England^  the  people  there  a.  14, 15,  h. 
having  had  other  ways  to  recover  their  rents ;  but  it  has  Thw  »«*»<»» 
been  much  used  in  Massachusetts,  because  it  is  believed  i "   ®^d  in 
"  there  never  was  a  process  of  distress  for  rent  in  this  slate,"  Connecti- 
though  often  in  the  othfrr  states.  ««* ;  4  ^ay's 

§  2.  This  action  lies  wherever  the  plaintiff  owns  real  es-  ^e^hii. 
tate,  in  its  nature  capable  of  affording  a  rent,  or  a  use  and  EWd.  67  to 
profit^  for  which  a  rent  may  be  justly  due,  and  permits  the  70- 
defendant,  at  his  request,  expressed,  or  implied  in  law,  to 
occupy  and  enjoy  this  estate,  and  takes  no  contract  under 
seal ;  for  if  the  plaintiff  take  a  sealed  contract^  he  must  bring  Cro.  Car. 
debt  or  covenant.  343. 

§  3.  Actions  of  assumpsit  for  rent,  or  the  same  thing  in  Sir  W.Joneg, 
most  cases,  use  and  occupation^  lie  in  England ;  therefore  the  329.— l  Lev. 
English  declarations  speak  of  use  and  occupation,  as  ours  do,  Jso'ZiLev 
and  demand  a  reasonable  sum  in  damages  for  the  same ;  not  204.'— Cr^  ' 
often,  and  never  in  fact,  properly,  using  the  word  rent^  though  Jam.  598.— 
in  treating  of  this  subject,  it  is  very  convenient  to  use  this  ^^'  q^*"" 
word  to  express  the  thing.     The  action  there  was  on  a  mere 
promise  to  pay  a  sum  of  money,  or  as  much  as  the  plaintiff 
deserved  to  have.     This  action,  also  lies  in  Virginia^  at  com- 
mon law.    Eppes,  W.  v.  Cole  &  al.,  4  Hen.  &  M.  161  to  ]  72. 
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Art.  2.  English  cases.  §  1 .  Assumpsit  for  use  and  oceupa- 
tion  of  real  estate,  is  a  transitory  action,  and  the  venue  may 
be  laid  in  anj  county;  and  the  declaration  states  that  the 

defendant  .was  indebted  to  the  plaintiff  in  the  sum  of , 

for  the  use  and  occupation  of  a  certain  house,  store,  piece  of 
land,  or  wharf,  &c.  (as  the  case  may  be,  and  describing  the 
thing)  by  the  defendant,  and  at  his  request,  and  by  theplain- 
iiJPs  permission^  bad  held,  occupied,  possessed,  and  enjoyed, 

from to' ,  and  being  so  indebted  in  consideration 

thereof,  the  defendant  promised  to  pay  the  plaintiff  the  said 
sum,  &c.  But  as  ?i  particular  sum  canno^ften  be  proved,  a 
quantum  meruit  is  usually  added,  in  which  the  plaintiff  simply 

states  his  case,  that  in  consideration  the  plaintiff  ou ,  at 

,  permitted  the  defendant,  at  his  request,  to  have,  hold, 

&c.,  a  certain  other  house,  &c.,  of  the  plaintiflTs,  and  that  the 
defendant,  according  to  that  permission,  had  held,  used,  &c. 

the  same,  from to ;  he  then  and  there  assumed, 

&c.  to  pay  the  plaintiff,  on  demand,  so  much  money^  as  be 
therefor,  reasonably  deserved  to  have,  which,  the  plaintiff 
adds,  is  $100,  &c. 

§  2.  The  English  books  describe  rent  to  be  a  sum  which 
the  tenant  renders  out  of  the  profits  of  the  land,  or  tenement, 
which  he  enjoys,  and  is  regularly  due  and  payable  on  the  land^ 
from  whence  it  issues,  if  no  place  be  mentioned  in  the  reserva- 
tion, and  add,  that  the  action  for  use  and  occupation^  is  given  by 
the  11  Geo.  II.  which  enacts  that  where  the  agreement  is 
not  by  dud,  the  landlord  may  recover  a  reasonable  satisfac- 
tion for  the  tenements  occupied  by  the  defendant,  in  an  ac- 

a9'!!?Baii^'  ^^^  ^^  ^^^  ^**®  ^^^  ^^^  **'*  ^^^^P^l^^9  3od  any  parol  or 
written  agreement,  (not  a  deed)  may  be  evidence  of  the 
quantity  of  damages.  It  is  not  understood  that  this  statute 
has  been  adopted  in  this  commonwealth  ;  but  we  have  prac- 
tised on  the  principles  of  it,  from  the  first  settlement  of  the 
country.  The  English  held,  that  at  co.mmon  law,  assumpsit 
would  lie  for  rent,  on  an  express  promise,  but  not  upon  an 
implied  promise ;  the  permission,  the  consideration. 

§  3.  In  this  action,  for  use  and  occupation,  the  plaintiff  is 
not  obliged  to  prove  the  whole  time  laid  in  the  declaration. 
§  4.  An  executor  cannot  join  rent  due  to  his  testator  in  his 
time,  and  to  the  executor  in  his  time,  a  rent  in  his  own  right; 
and  as  to  the  latter  rent  due  to  him  as  executor,  he  need  not 
declare  as  executor ;  nor  can  he  join  use  and  occupation,  as 

-Imp. 298.    to  such  times. 

1  Will.  171.        §  5.  In  the  case  for  the  use  and  occupation  of  a  house,  the 

7"^*'«r3?'^^»  plea  was  nil  habuit  in  tenementis ;  and  on  demurrer  the  plea 

Imp,  299,        *  * 
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was  adjadged  bad,  and  no  plea,  as  it  would  be  on  a  lease,    Chw  55. 
at  common  law ;  because,  there,  an  interest  is  supposed  to     Art.  3. 
have  been  passed  from  the  lessor ;  but  here  the  court  must  v^^s/i^^ 
take  it  there  was  an  express  promise;  and,  therefore,  if  the  ^^i^  ^^  p, 
plaintiif  had  an  equitable  title,  or  no  tUk  at  all^  jet,  if  the  de-  130.^ lo 
fendant  has  enjoyed^  by  the  plaintiJTs permission^  it  is  sufiScient,  J'SSm^VT" 
and  it  is  not  necessary  for  the  plaintiff  to  say  it  is  his  house^  LewU  v.  ' 
any  more  than   in  assumpsit  for  goods  sold,  to  say  they  were  Wiliia.— 
the  plaintiff ''s  goods.  1  *^P-  174. 

§  6.  In  this  action /or  use  and  occupation^  it  was  agreed  in  2  w  Bi 
writings  (he  rent  should  be  <£26  a  year.     Held,  that  parol  124,  Preston 
evidencecouldnot  be  admitted  10 'prove  the  defendant  agreed  ▼•  Marceau. 
to  pay  in  addition,  £"2  \2s.  6cl.  a  year  for  ground  rent  to  the  ^^i^* 
ground  landlord.     There  was  no  evidence  this  ground  rent  191.' 
was  paid  to  the  testator  in  his  lifetime,  without  which  De 
Gray,  C.  J.  thought  it  inadmissible,  as  did  the  court;  for 
the  court  ought  to  be  cautious  in  admitting  any  evidence  to 
supply  or  explain  written  agreements,  else  the  statute  of 
frauds  would  be  f  luded,  and  the  same  uncertainty  introduced 
by  mppletory  or  explanatory  evidence  which  that  statute  has 
supfiressed,  in  respect  to  the  principal  object,    '*Wecan 
neither  alter  the  rent  or  the  terms,  the  two  things  expressed 
ID  the  agreement  ;^'  ^'  with  respect  to  collateral  matter  it 
might  be  .otherwise;^  ^^  he  might  show  who  fs  to  put  the 
house  in  repair,  or  the  like,  concerning  which  nothing  is  said ; 
but  he  cannot,  by  parol  evidence,  shorten  or  lengthen  the 
term*  or  make  the  rent  other  than  <£26.'^     But  quasre  if  this 
ground  rent  was  not  collateral;   and,  therefore,  De  Grey 
would  have  allowed  proof  of  it,  if  it  had  been  proved  it  had 
been  paid  to  the  testator  in  his  lifetime,  for  so  it  is  implied. 
If  there  be  a  written  agreement  the  parties  must  proceed  on 
it,  if  between  a  landlord  and  tenant,  and  continued ;  but  if 
not  so,  between  them,  a  tenancy  may  be  proved  by  parol 
evidence.     Doe  v.  Morris,  IS  East,  ^37. 

§  7.  In  this  action,  for  use  and  occupation  for  glebe  lands,  ^  ^  ^^' 
simony  cannot  be  given  in  evidence;  the  court  thinking  the  il>xley*^' 
case  came  within  the  general  rule,  ^^  that  a  tenant  shall  not  cited  Imp. 
be  permitted  to  impeach  his  landlord*s  title  in  an  action  for  use  M.  P.  300. 
and  occupation  ;"    but  here,  the  defendant  occupied,  by  the 
plaint'ff^s  permission^  and  had  paid  him  six  months^  rent^  and 
the  plaintiff  could  not  be  supposed  to  come  prepared  to 
prove  his  title  to  the  land ;  this  action  does  not  involve  the 
qfuestion  of  title  ;  this  rule  is  founded  in  public  convenience 
and  policy.     But  see  below. 

§  8.  So  the  plaintiff  inay  have  a  good  title  to  the  estate, 
yet  his  case  be  so  against  good  morals^  that  he  cannot  re* 
cover;  as  where  the  plaintiff  knew  one  to  be  a  woman  of 
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the  town,  who  took  lodgings  in  his  bouse,  and  he  consented 
that  she  should  be  at  tiherty  to  receive  male  visitors  for  the  pur- 

Eoses  of  prostitution.  In  an  action  for  the  rent,  Lord  Kenyon 
eld  it  not  maintainable ;  the  contract  being  contra  bonos 
mores.  But  one  recorered  for  washing  her  clothes.  Imp* 
M.  P.  SCO,  Girandy  v.  Richardson  ;  1  Bos.  &  P.  340,  Crisp 
V.  Charkhill;  1  Bos.  &P.  340,  Lloyd  v.  Johnson. 

§  9.  The  grantee  of  an  annuity  may  have  assumpsit^  but 
not  after  he  recovers  in  ejectment ;  as  where  the  plaintiff, 
grantee  of  an  annuity  charged  on  an  estate,  whereof  the  de- 
fendant was  a  yearly  tenant,  brought  assumpsit  for  the  use 
and  occupation^  against  the  defendant,  tenant,  from  year  to 
year,  before  July  18,  1777,  to  a  Mr.  Bowes,  at  the  yearly 
rent  of  £233  10s.  payable  half  yearly  ;  this  Bowes  convey- 
ed to  the  plaintiff  interest  to  pay  annuities^  &c. ;  the  rent 
was  paid  by  the  defendant,  to  November  22,  1784,  except 
J?81  15$. ;  but  none  was  after  paid.  May,  1785,  the  plain- 
tiff brought  ejectment  against  the  defendant,  and  laid  the 
demise  .^pn'/ 6,  1 785  ;  and  September,  1785,  extended  his 
execution  and  got  possession,  and  the  defendant  qoitted  the 
premises,  &c.  The  court  held,  the  plaintiff  was  not  entitled 
to  recover  for  the  time,  after  April  6, 1 785,  to  the  recovery 
in  the  ejecta\,ent ;  for  he  cannot  blow  hot  and  cold  at  the 
same  time ;  for  pending  the  tjectment^  he  treated  the  defend- 
ant as  a  trespasser ;  and  cannot  treat  him  as  a  lawfnl  ten- 
ant, during  the  same  period,  as  this  assumpsit  supposes ;  but 
the  plaintiff  may  recover  the  rent  due  before  April  6,  1785, 
the  time  of  ihe  demise.  1  Cruize,  277,  Lumley  r.  Reisbeck  ; 
15  East,  99. 

§  10.  In  an  action  for  rent  on  a  lease  at  will^  the  plaintiff 
must  show  the  lessee  entered^  and  how  long  he  occupied^  be- 
cause he  is  liable  only  by  reason  of  his  occupation  ;  but  on 
a  lease  for  years,  entry  and  occupation  need  not  be  shown ; 
for  if  the  lessee  never  enters,  or  occupies,  he  must  pay  the 
rent,  as  it  is  due  by  the  contract^  and  not  by  occupation  ;  and 
a  lessee  for  years ^  before  entry ^  has  an  interest,  which  he  may 
grant  to  another. 

§  11.  Lord  Mansfield  said,  *^the  lessee  being  a  party  to 
the  original  contract,  continues  always  liable,  notwithstand- 
ing any  assignment ;  the  assignee  is  only  liable  in  respect  of 
his  possession  of  the  thing."  "  He  bears  the  burden  while 
,  he  enjoys  the  benefit,  and  no  longer."  "  And  if  the  whole 
is  not  passed,  if  a  day  onlv  is  reserved,  he  is  not  liable/' 
Buller  J.  agreed  and  added,  the  form  in  declaring  is  that  by 
virtue  of  (he  assignment^  the  assignee  entered  and  was  pos- 
sessed^ and  he  did  not  agree  that  if  even  the  assignment  be 
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iibsoluie^  and  not  conditional^  the   action  would  lie  for  rent    Ch.  55. 
against  the  assignee  without  possession.  ^ri.  3. 

§  1%  If  the  lessor  oust  the  lessee  of  a  part  of  the  land,  s^^^^-^f 
the  whole  rent  is  gone ;  but  if  he  enter  into  a  part  for  the  3  (j^  22, 24> 
fault  of  ike  lessee^  it  shall  be  apportioned  ;  and  when  a  lessee  Walker'i 
for  years  holds  croer^  the  law  presumes  he  does  it  on  the  for-  ^^^^  ^°?^-_ 

T^   i_^  r  J  -•        •  *       I        I  on  Con.  135. 

mer  terms.     Debt  for  use  and  occupation  is  not  a  local  ac-  _p        ^ 
tion,  and  lies  independent  of  1 1  Geo.  IL  ^5  25. ' 

Art.  3.  Cases  in  Massachusetts. 

§  1.  This  action  in  Englan^^  is  of  modern  date,  and  ex- 
tends to  cases  within  the  1 1  of  Geo.  IK ;  but  in  Massachu- 
setts it  has  been  used  from  the  first  settlement  of  the  coufi- 
trj,  and  extends  to  almost  every  case  in  which  there  is  not 
a  sealed  lease  between  the  parties.  It  is  an  action  of  very 
extensive  use,  and  very  simple  in  its   principles  and  forms. 

The   plaintiff  states,  that  at on in  consideration, 

he  permitted  the  defendant^  at  his  request,  quietly  to  hold  and 

occupy  a  certain  house,  &c.,  from to ,  which  he 

held  and  occupied  accordingly ;  he,  the  defendant,  promised 

the  plaintiff  to  pay  him  on  demand  therefor,  so  much  money 

as  he  reasonably  deserved  to  have.     This  action  will  be 

proper  enough  in  any  case  in  which  the  plaintiff  is  entitled 

to  the  profits  of  real  estate^  in  his  own  right,  or  in  his  wife's 

right,  or  as  executor,  administrator,  or  guardian  ;  and  the  , 

defendant  occupies  and  takes  the  profits,  not  by  force  of 

any  deed,     if  the  amount  of  the  rent  be  agreed,  there  may 

be  a  count  in  indebitatus  assumpsit^  and  this  rent  may  be 

given  in  evidence. 

§  2.  As  this  action  is  grounded  on  use  and  occupation,  it  is 
necessary  the  defendant,  actually  occupy  the  estate;  for  if 
,there  be  a  special  agreement  on  which  the  action  is  grounded, 
then  the  parties  stand  on  the  agreement,  and  the  action  must 
be  governed  by  the  principles  of  the  contract^  as  in  other 
cases  of  special  contracts  ;  and  the  question  must  be,  what 
does  the  contract  mean  ;  and  use  and  occupation  may  be  ma- 
terial or  not. 

§  3.  But  this  action^  for  useand  occupation^  is  on  a  con-  -, 

tract  expressed  or  implied.  If  on  a  contract  expressed  in 
writing^  or  by  parol^  it  must  speak  for  itself,  and  the  plain- 
tiff's demand  must  be  founded  on  it.  If  a  contract  implied^ 
that  is,  such  a  one  as  the  law  will  raise  or  presume  for  the 
plaintiff,  the  plaintiff  then  must  demand  what  the  law,  or 
the  court  and  jury,  will  think  him  entitled  to,  in  law  and 
justice,  on  the  facts  and  principles  of  his  case.  This  action, 
therefore,  for  rent,  or  use  and  occupation^  on  an  implied 
promise  or  contract,  obviously  rests  on  broad  ground ;  be- 
cause, in  every  case,  the  facts  and  principles  of  it,  must, 
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Ch.  55.  clearly,  be  examined  and  understood  by  the  court  and  iury, 
^rL  3.  before  tbey  can  decide  what  promise  ought  to  be  considered 
>^_^-^-^r  as  raised  by  law,  in  favour  of  the  plaintifT;  and  till  this  is 
done,  tbey  cannot  see  what  rent  be  is  justly  entitled  to,  or 
whether  any.  In  this  examination, public  convenience  and 
policy  will  have  their  weight ;  but  the  rights  of  the  pariiti 
will  have  their  weight  also. 

§  4.  It  is  clear,  the  plaintiff  must  prove,  by  legal  evidence, 
that  Ae  has  a  right  to  recover  a  reasonable  rent  of  the  defendant^ 
and  how  much  this  is ;  and  the  real  questions,  in  every  case, 
must  be,  what  is  l^al  evidence^  and  does  it  prove  the  plain-* 
tiff  is  justly  entitled  to  recover  the  rent  of  the  defendant; 
these  questions,  at  first  view,  may  seem  to  be  broad,  and 
perhaps  inconvenient;  but  on  examination,  they  will  be 
fotjnd  to  be  reduced  to  a  narrow  compass  by  some  rules  al- 
ready settled. 

§  5.  As  1st,  where  the  plaintiff  owns  the  real  estate^  for  the 
use  and  occupation  of  which,  the  rent  is  demanded  by  him 
of  the  defendant ;  and  the  plaintiff  treats  hiin  as  a  trespasser^ 
or  a  wrong-doer  for  any  time,  he  cannot  recover  in  asswnpsitf 
for  that  time.  For  assumpsit  supposes  the  defendant  a  legal 
tenantj  impliedly  promising  to  pay  a  reasonable  rent ;  and  treat- 
ing him  as  a  trespasser^  as  is  done  in  ejectment,  in  trespass, 
^c.  supposes  him  a  wrong-doer,  and  not  a  legal  tenant. 
And  the  plaintiff,  as  the  court  said  above,  in  Birch  v.  Wright, 
cannot  blow  hot  and  cold  at  the  same  time.  Hence,  for 
the  time  the  rent  is  demanded,  the  plaintiff  must  have  treat- 
ed .the  defendant  as  one  lawfully  in  possession. 
'  §  6.  Sd.  On  the  other  hand,  the  defendant  cannot  blow 
hot  and  cold  at  the  same  time  ;  therefore,  if  he  requested  the 
plaintiff  to  let  him  occupy  y  if  he  paid  the  plaintiff  prior  rent^  or 
didi  or  does  any  act  recognizing  the  plaintiff '*s  right  to  the  rent 
of  the  estatef  the  plaintiif  must,  generally  recover;  because, 
when  the  defendant  has,  expressly,  or  impliedly  confessed 
the  plaintiff's  right  to  the  rent,  and  this  is  proved,  the  plain- 
tiff is  not  to  be  expected  to  come  prepared  to  prove  his  title ; 
6  D  &  £  ^^^  '^  '^  ^^^  reasonable  the -defendant  should  be  allowed  to 
62  Wiikins  ^^^J  what  he  had  so  acknowledged  ;  at  least  not  without 
V.  WxD^te.  giving  timely  notice  to  the  plaintiff,  that  the  confession  of 
his  right  was  founded  on  some  mistake.  Innocent  mistakes 
may  be  rectified  in  most  cases ;  but  a  confession,  knowing- 
ly made,  cannot  be  recalled ;  therefore,  as  in  the  case  of 
Cooke  V.  Loxly,  in  which  the  defendant  bad  occupied,  by 
the  plaintiff^s  permission^  and  bad  paid  him  prior  rent ;  the 
court  would  not  allow  him  to  call  on  the  plaintiff  to  prove 
his  title.     6  East.  348. 
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§  7.  3d.  A  general  rule  must  have  some  exceptions  ;  the    Ch.  55/ 
rule  laid  down  is,  ^^  that  the  tenant  shall  not  be  permitted  to     Art.  3. 
impeach  his  landlord's  title  in  an  action  for  use  and  occupa- 
tion ;"  to  try  if  a  rule  can  be  universal,  is  to  put  extreme 
cases ;  bardljr  any  reasonable  rule  will  appear  to  be  subject 
to  exceptions,  when  only  applied  to  medium  cases. 

§  8.  Suppose  then,  the  plaintiff,  .the  real  owner  of  a  piece 
of  land,  let  A  enter  and  keep  possession  several  years ;  sup- 
posing (though  mistaken)  he  had  acquired  the  title,  A  died 
intestate  in  possession^  and  the  defendant,  his  administrator, 
entered  and  kept  possession  one  year,  taking  the  profits  ; 
and  supposing  A  had  title ;  the  plaintiff  all  this  time  is  wholly 
silent  and  out  of  sight,  but  at  tne  end  of  the  administrator's 
year,  sues  him  for  the  rent ;  now  it  would  be  monstrous  in 
this  case,  to  say  the  defendant  should  not  be  allowed  to  call 
on  the  plaintiff  to  show  some  title  to  the  rent  he  demands, 
and  what  possible  title  can  he  show  but  his  ownership  in  the 
land  ;  the  plaintiff  proves  no  agreement^  no  request  for  his 
permission  to  occupy^  no  payment  of  any  prior  rent^  or  any  con- 
fession, or  act  whatever,  recognizing  bis  title  to  the  land  or 
rent;  on  what  ground  then  can  a  court  and  jury  presume 
he  is  entitled  to  the  rent,  unless  it  be  on  the  ground  he  owns 
the  land.  Hence,  when  the  plaintiff  brings  no  other  evi- 
dence to  prove  his  title  to  recover  the  rent,  ne  must  fail,  or 
prove  he  owns  the  lands,  so  as  to  he  entitled  to  take  the  profits 
oy  to  lease  it ;  and  this  he  may  be,  whether  he  owns  it  in 
fee,  entail,  for  life  or  years,  in  his  own  right,  or  in  his  wife's 
right,  or  as  executor,  administrator,  or  guardian ;  and  he 
need  not  say  in  his  writ  how  h^  owns  it ;  but  he  must  prove, 
on  the  trial,  how  he  owns  it,  whenever  he  proves  no  other 
right  to  the  rent  and  profits,  but  his  ownership ;  hence,  the 
rule  is  general^  but  not  universal^  as  th^  case  proves  before, 
in  which  it  is  laid  down ;  for  in  thafi^  stress  is  laid  on  the 
circumstance  of  the  defendant's  havine:  p^id  prior  rent ;  and 
on  his  having  occupied  bj^  the  plaintiff^  permission  ;  and  in 
Lewis  V.  Walker,  as  above,  when  an  express  promise  was 
supposed. 

§  9.  4.  Whenever  the  defendant  has  done  no  act  what* 
ever,  to  preclude  him  from  calling  for  the  plaintiff's  title  to  the 
rent,  or  land  in  Question ;  and,  also,  whenever  this  action 
against  the  defendant,  for  use  and  occupation^  or  rent,  is  the 
only  form  of  action,  or  the  best  form  in  which  the  defendant 
can  call  the  plaintiff's  title  in  question,  he  must  be  allowed 
to  do  it :  therefore,  whenever  the  defendant  is  in  possession^ 
he  cannot  have  ejectment  or  trespass,  against  the  plaintiff,  to 
try  any  title,  and  never  can  bring  any  title  to  the  land  in 
question,  unless  be  can  do  it  in  this  action  against  the  defend* 
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Ch.  55«     ant ;  but  if  the  plaintiff  previously  bring  ejectment,  theit 
Art.  3.     the  defendant  may  question  the  title ;  and  if  he  do  not,  then 
\^f^,ym^^    he  may  be  precluded  :  and  it  is  every  day's  practice,  uhen 
the  plaintifi^  leases  bis  land  to  the  defendant,  by  a  sealed  m- 
denture^  and  yet  sues  for  the  rent  in  assumpsilt  fortbeddon- 
dant  to  be  allowed  to  say  he  is  not  liable  in  assumpsit^  but 
only  in  covenant  on  the  sealed  kase.     So  the  defendant  may 
avoid  as  below'. 
Dougl.  244,        §  10.  In  this  case,  the  court  held,  that  this  action,  for  use 
ci^fa^* "      ^     occitpation^  could  not  be  maintained  in  the  Court  of  Con- 
science in  London  :  damages  ^1  7s»  Sd.     In  the  act,  giving 
this  court  jurisdiction,  there  was  an  exception  of  ^^  any  debt^ 
for  any  rent,  upon  any  lease  of  lands  or  tenements,  or  any 
other  real  contractsJ*^    And  Lord  Mansfield  and  the  court 
said,  ^'  the  title  may  come  in  question  in  this  sort  of  action, 
if  brought,  for  instance,  by  a  devisee  purchaser^'*  &lc.    The 
principle  applies  here. 
Salk.  297,  §  1 L  Hova  far  executors  are  liable  for  rent.     1  f  an  executor 

BiUin^hurst  have  a  term,  and  the  premises  are  of  less  value  than  the 
V.  Speerman.  p^jjj  received  thereon,  and  he  is  sued  in  the  debet  and  detinet^ 
he  may  plead  specially  ^^  that  he  has  no  assets^^  and  ^  that 
the  land  is  of  less  value  than  the  rent ;''  for  he  cannot  waive 
for  the  term  only — he  must  renounce  the  executorship  in  toto^ 
or  not  at  all. 
8  D.  A  £.  6  12.  Whtre  the  lessee  may  show  the  lessor'* s  title  is  at  an 

A.  D.  1800.  Covenant  on  an  indenture,  dated  May  16, 1778,  by  which 

Casaa  cited  the  plaintiff  and  his  wife  leased  to  the  defendant,  certain 

T''*tiff  ****  tenements,  for  twenty-one  years;  and  be  covenanted  to  re- 

7d\£.  P^ir;  breach  assigned  was  in  not  repairing:  pleas,  1.  Xon 

51,  537.  est  factum :  2.  did  repair :  3.  that  June  23, 1 768,  one  Wood- 

^—2^'  ward,  being  seized  m  fee,  devised  the  said  tenement**,  in 

Wiii.  143.—  '*^'^  for  said  wife,  fdr  ,her  life,  and  her  assigns ;  or  to  suffer 

5  D.'&  £.  her  and  them,  to  take  the  profits  for  her  life ;  that  the  plain- 
'♦•— y*"&^-  tiff  and  she,  having  such  estate,  made  such  indenture  :  and 
78.— Moore  ^^^^  January  1,  1790,  she  died,  on  which  said  estate  ceas- 
30*.  ed  ;  and  that  repairs  were  not  necessary  in  her  lifetime. 

On  demurrer  to  this  plea,  it  was  held  to  be  bad,  because  it 
did  not  admit  the  lessors  had  any  title,  &lc.  or  that  any 
For  the  de-  thing  passed ;  and  because  it  placed  the  legal  estate  in  the 
^ndant,  trustees  and  their  heirs,  merely  in  trust  for  the  wife  ;  so  that 
Dy.  57.-*>  ^^^  husband  and  she,  had  no  right  to  lease  it,  and  therefore 
Plow.  349.  their  said  lease  was  void,  and  passed  no  estate  or  interest. 
2  Palm.  352.   Defendant  held  the  said  leased  premises  the  twenty-one 

6  Co.  15.—    ygjirs. 

§  13.  Fourth  plea  was,  that  the  husband  and  wife  in  her 
right  were  seized  in  their  demesne,  as  of  freehold,  for  her 
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lifdy  and  made  said  indenture,  and  she  died  January  1, 1790,    Ch.  55. 
on  which  it  became  yoid ;  on  demurrer  to  this  plea,.because     ArU  3. 
it  did  not  show  how  the  husband  and  wife  became  entitled  to  ^^^^^^^ 
the  leased  premises  for  her  life,  nor  haw  their  title  commenced  ;  Moore,  ao.' 
and  because  a  particular  estate  was  pleaded  without  showing  Cro.£l.  700. 
the  commencement  of  it ;  the  court  held  this  fourth  plea  good  ;  ^^^^o^:,^®* 
because  it  admitted  an  interest  passed,  and  showed  how  '^^.-^^ 
it  ended;  and  so  the  indenture  was  no  estoppel;  this  case  Buhtr.278. 
had  been  as  strong  for  the  deCendaot,  if  the  action  had  been 
for  the  rent. 

§  14.  The  principles  of  these  cases  decided  in  England  at 
common  law,  apply  io  this  state ;  an  executor  or  administra- 
tor  there  and  here,  is  liable  to  pay  rent,  or  for  use  andoccu-' 
pation,  or  roust  recover  rent,  or  for  use  and  occupation,  on  the 
same  ground ;  so  if  the  lessor^s  title  to  damages  for  use  and 
occupation  is  at  an  end,  it  defeats  his  action  in  this  country  in 
the  same  manner  as  in  that. 

§  15.  In  this  case,  the  plaintiff  and  others  were  tenants  in  Smith  v. 
common  of  a  messuage,  which  the  defendant  occupied  for  Jf*'*'*g"j 
several  years  j  not  in  virtue  of  any  agreement,  or  express  Coort,  1812. 
consenL     The  plaintiff,  one  iejiant  in  common,  or  parcener,  as 
some  hold,  as  his  ownership  was  by  descent,  sued  for  his 
part  of  his  rent,  and  declared,  in  consideration  he  permitted 
the  defendant,  at  his  request,  to  occupy  and  enjoy,  &c.,  he 
promised  to  pay  such  a  sum ;  and  another  count  in  quantum 
meruit,  on  permission  and  occupation;  and  the  plaintiff  re* 
covered  ;  and  the  only  doubl  was,  if  all  the  tenants  in  com- 
mon, should  not  have  joined,  as  stated  in  another  chapter. 

§  16.  If  a  tenant  agree  with  A,  in  writing,  to  hold  certain  1  hd.RaLjm. 
premises  at  a  certain  rent,  the  tenant  may  deny  A  ever  had  J^J^^*^* 
any  interest  in  them,  if  he  never  was  in  possession ;  other- 
wise, he  cannot. 

§  1 7.  A,  a  lessee,  agreed  to  underlease  his  house  to  B,  he  3  Bo«*  ^  P- 
paying  for  the  furniture,  at  an  appraisement.     Held,  B  was  ^^^^' 
not  liable  to  be  compelled  to  perform ;  because  when  A  Sowerbj. 
quitted  the  house,  he  was  in  arrear  for  rent,  to  the  landlord, 
and  so  the  goods  were   subject  to  his  lien ;  whereas  the 
agreement  with  B,  was  on  the  ground  there  was  no  such 
lien.     This  action  lies  in  New  York  against  a  tenant,  hold- 
ing by  the  implied  permission  of  the  landlord. 

§  18.  Case  for  use  and  occupation  by  the  grantee;  by  13 Johns, 
the  grantee  of  an  annuity,  see  Birch  v.  Wright.     So  case  ?J^^[  ^' 
for  use  and  occupation,  when  a  tenant  from  year  to  year  of  Dewtj. 
a  house,  at  a  yearly  rent,  becomes  a  bankrupt,  in  the  mid- 
dle of  the  year.     See  J^aish  v.  Fatlock.    This  action  lies  in  ^7^^^*'^ 
New  York,  against  a  lessee,  by  deed,  who  holds  over  after  ^.  Raddiff 
his  term  expired. 

VOL  u.  57 
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§  19.  Notice  to  quxL  W6  find  but  few  decisions  in  this 
country  on  this  [i^oint ;  it  has  been  lately  stated,  that  in  a 
trial  in  Boston,  in  September,  1818,  the  judges  held,  that  if 
the  tenant  hires  bj  the  quarter,  week,  or  day,  there  must  b^ 
a  quarter,  week,  or  day^s  notice  to  quit. 

§  30.  If  A  agree  to  buy  land  of  B,  and  enters,  and  then 
refuses  to  complete  the  purchase,  B  cannot  haye  assumpsit 
for  use  and  occupation,  but  must  resort  to  trespass  and  eject- 
ment, to  recover  the  mesne  profits.  Cites  2  Wils.  214  ;  2 
H.  Bl.  323  J  Bui.  N.  P.  138 ;  Peake's  N.  P.  19«. 

Art.  4.  Different  kinds  of  rent. 

§1.  In  England  are  reckoned  three  sorts  of  rent,  at  com- 
mon law:  1.  Rent  service;  because  it  had  some  corporeal 
service  incident  to  it,  as  at  least  fealty  or  the  feudal  oath  of 
fidelity,  as  fealty  and  \0s,  rent,  or  ploughing  the  Lord's  land 
and  5s.  rent,  &c. ;  this  pecuniary  rent,  being  connected  with 
personal  service ;  is  called  rent  service  ;  we  have  such  rrnta  in 
few  or  no  cases ;  pay  in  labour,  if  any  is  fixed,  and  is  in  lieu 
,of  money.     3  Cruise,  507. 

§  2.  Rent  charge.  As  where  the  owner  of  the  rent  hath 
no  future  interest,  or  reversion  expectant  in  the  land ;  as 
when  A  deeds  his  whole  estate^  in  fee  simple  to  B,  with  a  cer- 
tain rent  payable  out  oT  it,  and  adds  to  the  deed  a  covenant, 
or  clause  of  distress,  that  if  the  rent  be  in  arrear,  or  behind, 
it  shall  be  lawful  to  distrain  for  the  same.  Here  the  land  is 
liable  to  the  distress,  not  of  common  right,  hut  6y  virtue  of  a 
clause  in  the  deed  to  B.  Hence  it  is  called  a  rent  charge^  be- 
cause, in  this  manner,  the  land  is  made  chargeable,  with  the 
distress  for  payment ;  this  rent  may  exist  in  Massachusetts ; 
for  men,  by  their  deeds,  may  grant  such  rent;  but  the^  are 
in  no  degree  in  use  here,  but  in  some  states  this  species  of 
rent  may  be  common.     3  Cruise,  308,  310. 

§  3.  Rent  seck^  or  barren  rent.  This  is  only  rent  reserved 
by  deed,  but  without  any  clause  of  distress;  this  kind  of 
rent  for  which  a  common  action  lies  on  the  deed,  is  common 
in  this  state.     3  Cruise,  309. 

§  4.  There  are,  also,  quit  rents  common  in  England,  and 
in  many  of  our  states,  but  hardly  heard  of  in  this  state.  It 
is  called  quit  rent,  or  q^iietus  reditus^  because,  thereby  the 
tenant  is  quit  of  all  other  services ;  rack  rent,  or  the  full 
value  of  the  estate  or  near  it;  and  fee  farm  rent  out  of  an 
estate  in  fee,  of  at  least  one-quarter  of  the  value  of  the  lands, 
are  but  branches  of  sent  reck,  and  do  often  here  exist ;  and 
the  remedy  is  by  action  of  covenant,  debt,  or  assumpsit,  as 
the  contract  may  be;  and  3  Cruise,  310 ;  Dougl.  637. 

§  5.  In  fact,  all  our  rents  rest  on  common  contracts,  and 
we  have  never  used  any  remedy  by  distress,  for  rent  in  this 
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state ;  therefore,  all  the  nice  learning  id  the  Eoglish  books  Ch.  55. 
about  a  remedy  bj  distress  for  rent^  may  be  laid  out  of  the  ^rL  4. 
question,  as  to  this  state ;  ana  so  all  other  nice  distinctions  ^S^J-^^r 
and  learning  found  in  those  booMi  except  those  which  enter 
into  their  action  of  assumpsU^  debt,  or  covenant  for  rent ; 
which  see  above,  as  also,  the  action  of  covenant  and  debt 
for  rent;  our.  whole  law  of  rent  depends  on  caniracU^  and 
those  enforced  by  actions.  According  to  Dr.  Sullivan,  all  Dr.  SuUi- 
rent  services  were  feudal  rents,  and  distrairuxble  ;  but  there  is  T***'*  ^^ 
another  species  of  rent  not  distrain9ble,called  in  the  English  ^'^^' 
law,  rents  seck^  i:iot  feudal ;  these  are  when  a  m^n  grants  rent 
out  of  bis  land  to  ^  stranger;  the  grantor  is  bound  by  his 
grant,  but  the  grantee  not  hieing  bis  Lord,  cannot  distrain; 
^^for  the  remedy  by  distress  being  substituted  in  the  place 
of  the  lord^s  right  of  entry,  cannot  be  extended  to  a  stran- 
ger, who  never  had  that  right  of  entry ;  and  this  was,  origi- 
nally, the  only  kind  of  rent  seek.  But  the  statute  quiaemp' 
tores^  introduced  another  species  of  rent,  not  distrainable ; 
this  was  by  converting  rent  services  into  rent  seek  ;  the  liber- 
ty of  alienation,  without  the  lord!s  consent  having  been  al- 
lowed before  that  statute  was  enacted,  it  became  customary 
for  a  tenant,  who  sold  his  land,  and  parted  with  his  whole 
estate  in  it,  to  reserve  the  tenure  of  the  vendee^  not  to  the 
superior  lord  and  his  heirs,  but  to  himself  and  his  heirs;" 
wherebv  the  grantor  retained  many  feudal  benefits  to  him- 
self and  his  heirs.  Now,  says  Dr.  Sullivan,  ^^a  rent  upon 
such  a  sale  to  the  vender,  was,  as  he  continued  the  vendee's 
lord,  a  rent  service^  and  consequently  distrainable;''  cites 
Co.  upon  Lit.  lib.  S,  ch.  12;  but  as  thi»  was  hurtful  to  the 
whole  military  policy,  and  not  very  consistent  with  feudal  18  Ed.  I. 
subordination,  that  statute  quia  emptores  was  enacted,  and 
provided  that  when  any  nian  aliened  his  whole  estate,  the 
alienee  should  not  hold  of  him  and  his  heirs,  but  from  the 
superior  lord  and  be  his  tenant,  directly  and  by  the  same 
services  by  which  the  alienor  had  holden,  hereby  the  ali- 
enor ceasing  to  be  lord,  and  his  right  of  reversion  clearly 
gone,  by  fprce  of  this  statute,  if  he  reserved  a  rent  on  such 
alienation^  he  could  not  distrain  for  it,  and  it  vr^s  ^  rent  seek* 
Hence,  these  rents  seek  came  to  be  of  two  kinds,  one  arising 
by  grantj  the  most  ancient,  the  other  by  reservation,  when  a 
man  aliened  his  whole  estate,  "  for  if  the  whole  estate  was 
not  gone,  but  a  reversion  remained  in  Aim,  a  rent  reserved 
was  still,  on  account  of  that  reservation,  a  rent  service;  as  if 
A  gave  lands  to  B,  and  the  heirs  of  his  body  reserving  rent  ;'^ 
as  this  gift  in  tail  to  .B»  left  a  reversion  in  4>  such  rent  for 
that  reason  was  distrainable,  but  if  A  had  leased  for  life,  or 
years,  or  made  a  gift  in  tail,  and  at  the  same  time  conveyed 
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Ch.  55.     ^hc  remainder  in  fee,  a  rent  reserved  would  have  been  a  rent 

ArU4.      seek. 

The  inconvenience  attending  rents  seck^  in  thfeir  not  being 
dislrainable,  gave  existence  to  another  and  third  kind  of 
rents  called  rents  chargei  "These  are  rents  seck^  armed  with 
a  power  of  distress  by  the  special  agreement  of  the  parties ;  . 
and  are  also  bj  grant  or  reservation.  Onlv  the  first  existed 
before  this  staute,  and  was  thus,  A  granted  out  of  his  lands, 
keeping  them  still  himself,  a  rent  for  jears,  life,  fee  tail,  or 
fee  simple,  and  gave  his  grantee  a  power  to  enter  and  dis- 
train for  the  rent :  by  reservation^  when  A  conveys  hia  es- 
tate in  fee  simple,  or  fee  tail,  or  leases  for  life,  or  years,  with 
a  remainder  over  in  fee,  and  on  such  conveyance  reserves 
a  rent,  and  it  is  covenanted  by  the  grantee  that  A  shall 
have  a  right  to  enter  and  distrain  for  the  rent.  Though  once 
doubted,  it  Is  now  settled,  a  rent  charge  can  be  reserved  by 
a  deed  poll ;  for  the  grantee  of  the  estate,  accepting  the  deed, 
shows  his  assent  to  take  it  on  the  terms  contained  in  it ;  and 
whoever  takes  a  benefit,  must  take  it  under  such  conditions, 
and  those  only,  the  donor  intended.  Of  these  three  kinds  of 
rent,  only  rent  service  is  properly /ewdfl/ ;  but  by  the/«ida/ 
law,  also,  distresses  were  taken  to  oblige  persons  to  appear 
in  courts  of  Justice ;  also  to  raise  fines  and  amerciaments  in* 
flicted  on  them ;  this  too,  arose  from  the  feudal  law  and  the 
obligation  of  fealty.  As  to  things  that  can  and  cannot  be 
distrained,  see  Distresses,  general  index,  and  1  Sul.  sect. 
202,  204. 

From  these  general  principles  it  is  to  be  inferred  that  dis* 
tresses  for  rent  may  be  on  three  grounds  in  the  United 
States,  where  the  relation  of  feudal  lord  and  tenant  or  vassal 
does  not  exist:  l.When  given  hj  statute:  2.  When  by 
contract^  as  in  the  cases  of  rent  charge  above :  and  3.  (not 

Suite  so  clear)  in  cases  of  rent  service^  when  the  person  enti- 
ed  to  the  rent,  has  the  reversion  of  the  estate  in  him,  and 
has  a  right  of  entry  for  non-payment,  and  as  a  substitute 
therefor,  may  take  his  distress,  that  is,  seize  and  hold  as  a 
pledge,  till  paid,  some  moveable  property  found  on  the  land 
not  of  any  of  the  five  descriptions  exempted  by  common 
law,  usually  enumerated  and  defined  in  the  books.  After  all 
our  remedy  is  mainly  by  action,  for  use  or  occupation,  or 
by  covenant  or  debt. 

Not  only  money,  but  horses,  provisions,  and  other  things, 
may  be  reserved  by  way  of  rent;  sq  services,  or  manual 
labour,  &c.  3  Cruise,  307.  But  it  must  be  certain,  or  that 
which  may  be  reduced  to  certainty,  and  payable  yearly, 
though  a  year,  &c.  may  be  omitted.  Id. 
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§6.  One  principle  in  distraining  beasts,  may  be  gathered    Ch.  55. 
from  all  the  English  cases.     The  principle  is  this :  if  A's     ArL  5. 
foeast  come  into  my  ground  hy  his  faulty  I  may  distrarn  them  n^^v^^^x 
kvant  and  couchant  or  not;  but  if  they  come  in  not  by  his 
faulty  but  by  the  fault  aftne  or  of  my  tenant^  in  not  repairing 
fences,  they  cannot  be  distrained,  except  the  ovrner  of  the 
beasts  leaves  them  there  afler  notice  to  take  thetn  away. 
This  principle  also  runs  through  all  other  cases  of  distress, 
for  damagt  feasant^  &c.     A*  wife  is  endowable  of  rent  service^ 
rent  charge^  and  rent  seek.     Baron  and  Feme,  107. 

§  7.  PFhen  leases  end.     A  lease  made  in   1785,  for  three,'3D.&E. 
six,  or  nine  years,  determinable  in   1788,  1791,  1794,  is  a  4«s,  Good- 
lease  for  nine  years,  determinable  at  the  end  of  three  or  six  Ri,§fjJjjgon. 
years,  by  either  parly.     See  Doe  v.  Porter,  Amer.  Preced.  i  wiis.  26«i 

§  8.  The  court  held,  that  a  lease  to  hold  to  H.,  from  Harris  v. 
Mich«)e1mas,  for  one  year,  and  so  for  two  or  three  years,  or  ^^*°'- 
any  further  term  of  years,  as  the  said  H.  and  E.  shall  think 
fit  and  agree,  from  and  after  the  said  term  of  one  year,  is  a 
lease  for  two  years,  and  afler  every  subsequent  year  6«gtin,  Salk.  414. 
is  not  determinable  till  that  be  ended  ;  then,  to  put  an  end 
to  the  lease,  the  party  intending  this,  mast  give  notice  before 
the  year  is  expired,  &c. 

AnT.  5.  Principles  of  contracts  as  the  grounds  of  rent. 

§  1.  Contracts  respecting  rent  include  leases ;  by  a  lease, 
lessor  and  lessee  are  bound  in  mutual  stipulations;  and  to 
make  a  lease,  some  person  must  c^ree  to  hire  the  thing  leased^  1  Barr,  192. 
and  to  pay  the  rent.  To  make  a  lease,  it  must  always  be  for  ^^^'  ^^' 
a  less  /tme,  than  the  lessor  has  in  the  estate ;  for  if  it  be  for 
the  whole  interest,  it  is  properly  an  assignment,  or  a  sale. 
Whether  the  tenant  holds  by  lease,  by  simple  contract*  or 
barely  has  the  use  and  occupation,  there  must  bean  interest 
remamiog  in  the  lessor ;  to  constitute  the  parties  lessor  and 
lessee.  • 

§  3.  No  set  words  are  essential  to  make  a  tease,  or  a  con- 
tract for  rent,  or  to  entitle  the  lessee  to  the  use  and  occupa- 
tion ;  hence,  to  have  and  possess  lands  in  consideration  of  ^ro.  El.  33, 
a  yearly  rent,  makes  a  lease ;  so  a  license  to  occupy  and  *^' 
take  the  profits.   A  lease  or  contract  may  be  for  life  or  years, 
reserving  rent,  but  the  term  must  have  a  certain  beginning 
and  a  certain  end ;  and  any  estate  that  must  end  at  a  certain 
timefixed^  is  an  estate  for  years;  and  that  is  certain  which 
may  be  reduced  to  certainty.     Hence,  a  lease  or  contract,  ^^  Gram, 
or  occupation,  for  as  many  years  as  A  shall  name,  is  good;  117^2  Bl. 
because  certain,  when  named  by  him,  and  such  a  lease  or  Com.  141, 
contract  for  twenty  years,  if  A  shall  live  so  long,  is  good  ;  so  J^^'  ^®'  ^' 
one  for  three  or  two  months,  is  for  years. 
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Cif.  55*        §  3.  So  a  lea^  to  A,  for  fifty  years,  if  ha  live  so  Iom,  re- 

jlrL  5,     mainder  to  B,  for  the  residue  of  the  term,  is  good  i  anq  the 

s^^f^s,,^^  old  cases  are  not  law,  vrbich  bel^  there  co^ld  he  tfo  rpmin-' 

1  Burr. 286,   f^***  ^/^  '«"'*i  ^^^^^  an  tslaUfor  /j/i,  by  dttdarwilh  b^t ipfben 
28&  long  leases  were  introduced,  such  a  remainder  w^s  ^rs4  al- 
lowed by  way  of  extcutorv  devict^  and  then  by  deed. 

2  Bi.  Com.  §  4«  It  is  not  understood  that  the  33  H.  VIII.  ch.  38,  em* 
319, 380.  powering  tenants  in  tail,  koAand^  seized  in  the  right  pf  their 
Co,  L.  46.      wivet^  and  parsons  in  right  of  theif  ch\irches^  tp  make  leases 

for  three  lives  or  twentv-one  years,  under  cc^rtain  restrictions, 
has  been  adopted  in  this  state. 
2  Bh  Com.  §  5.  A  lease,  or  contract,  for  letting  lands,  is. part  of  the 
143, 144.  personal  estate^  and  passes  without  livery,  whenever  the  estate 
is  less  than  a  freehold;  hence,  it  may  be  made  to  .coqnmence 
infuturo ;  as  to  hold  for  twenty  years  from  the  first  of  July 
next.  A  lease,  is  a  hare  permission  to  the  lessee,  19  enter  on 
the  land,  and  take  the  profits ;  and  when  he  is  entered  upon 
the  lands,  he  is  possessed^  and  the  estate  of  the  term  then  is 
10  him  ;  "  the  possession  or  seizin  of  the  land  remaining  still 
in  him  who  has  the  freehold  ;^  and  the  occupier  is  thus  pos- 
sessed, whether  he  holds  the  lands  by  a  sealed  lease,  a  sim- 
ple contract  in  writing,  a  parol  contract,  pr  merely  has  the 
use  and  occupation. 

§  6.  The  lessee  for  years,  &c.,  shall  have  estover  and  cm- 

hUments.    See  those  heads ;  a|i  to  dates,  see  Day  and  Dates. 

§  7.  Surrender  of  a  leasts  ^c.   If  one  take  a  nan  lease^  that 

fve'^Caso     ^"^^races  any  part  of  the  time  in  the  old  one,  it  is  a  surrm- 

UCo.  49. '    ^^  of  *t ;  for  by  the  new  one,  he  acknowledges  the  lessor's 

6  Eaat,  100.   power  to  lease,  and  he  cannot  have  this  power  till  the  old 

^^'sannd^   lease  is  surrendered;  and  it  canpft  be  surrendered  in  part ; 

hj  VI,  236.    for  if  A  have  a  lease  for  twenty  years,  he  cannot  surrender 

Note,  1  \>.     it  for  the  last  ten,  and  save  it  lor  the  first  ten. 

h  E.  441.  §  8.  ^  lessee^s  holding  over.     If  a  lessee  continue  on  the 

estate,  after  his  lease  expired,  without  opposition  from  the 

lessor,  both  are  supposed  to  prolong  the  contract,  till  they 

declare  ofl*;  ^  and  for  such  time  as  the  original  lease  was 

measured  by,  and  on  the  same  conditions ;  hence,  if  there 

be  lessor  and  lessee  for  seven  years,  and  the  lessee  holds  over 

after  the  time  expired,  he  is  thence  considered  in  law  as 

tenant  from  year  to  year  ;  for  during  the  seven  years,  the 

Pow.  on        term  is  executor^^  for  every  year ;  anu  as  to  the  execution,  it 

Con.  268.       is  the  same,  as  if  there  had  been  several  contracts,  one  for 

one  year,  and  another  for  another  year,  and  so  for  every 

year,  severally  \  and  the  principles  of  law  are  the  same  in 

these  respects,  whether  the  lessee,  holding  over^  be  lessee  by 

a  sealed  lease,  or  a  bare  writing,  by  parol  agreeipent,  or  by 
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mere  66cupMioh\  if  he  first  bold^  f6r  a  fixed  period  of  time  ;     Ch.  55. 
because  tbe  Kotding  cter  hj  (he  lessee,  and  the  acquiescence     ^W.  5# 
of  the  lessor,  afibrd  evidence  they  consent  to  continue  the  n^^v^^^^/ 
old  terms,  as  tbe^  continue  on,  and  neither  names  anj  altera- 
tion in  tbeffi ;  ^  thing  that  would  be  done  if  any  nfiw  termi 
or  conditi&ris  ^ere  intended. 

§  9.  L6sste*8  possesrion  for  years.    This  is  the  possession  of  Watkins' 
the  lessor^  and  the  lessor  is  not  seized  in  law^  but  in  deed ;  and  ^^T.®^**' 
the  lessee  is  considered  as  baihff^  or  setvnnt  to  the  lessor,  and  ^\i^  50^ 
the  heir,  before  enfty,  being  seized  in  law^  may  make  a  lease  ;  108. 
but  not  after  a  stranger  has  dbated ;  for  then  the  heir's  pre- 
sumed possession,  is  rebutted,  and  he  has  only  a  right ;  and 
if  A  die,'  ai^  tben  B,  his  lessee,  be  in  possession,  B^s  posses- 
sion will  be  the  possession  in  deed  ana  in  fact,  of  the  heir  of 
A,  and  itt^y  lessee's  possession  is  mine  in  this,  in  whichever 
of  the  ways  above  rianted,  he  holds  and  occupies  the  land 
under  me. 

§  10.  So  a  lease  niay  be  of  the  herbage  of  land,  and  when  Co.  L.  4«,  7. 
no  certain  time  ts  expressed  in  it,  wh^n  it  is  to  begin,  it  be- 
gins from  the  delivery. 

^11.  The  word  terni  signifies  not  ottly  the  time,  but  the  Co.  L.  45. 
estdte  that  passes  for  that  time ;  as  if  lessee  for  twenty  years, 
makes  a  lease  to  begin  after  the  expiratioti  of  the  term  afore-^ 
said  of  twenty  years,  it  shall  coifimence  on  a  forfeiture  or 
surrender  of  the  first  lease,  for  the  term  ends  when  the  estate 
ends,  as  well  as  when  the  time  is  run  but. 

§  13.  The  word^  of  the  1 1  Geo^  II.,  are,  that  the  {aipintiff  8  D.  it  E. 
may  *•  recover  a  reasonable  satisfaction  for  the  lands,  fee,  327,  Bull  v. 
held,  or  occupied  by  the  defendant,  in  an  action  for  use  and  ^^^'* 
occupation,^  and  hereupon  it  was  held,  that  an  occupation 
bv  the  tenant  of  the  defendant^  was,  as  ^r  as  it  respected  the 
plaintiff,  an  occupation  by  the  defendant  himself.     Hence  if 
A  agreed  to  let  lands  to  B,  who  permitted  C  to  occupy  them, 
A  may  recover  the  rent  in  an  action  against  B,  for  use  and 
occupation.    In  this  case,  B  might  properly  be  considered 
as  occnpying  the  lands  by  C. 

§  13.  This  was  dssun^sit  for  use  and  occupation ;  the  evi-  3Sclw.ll87, 
dence  was,  there  had  been  an  t^reement  in  writings  but  not  pJJmer.— 
stamped.    The  plaintiffargued  as  this  was  void  for  want  of  a  3  Eip.  N.  P. 
stamp,  be  might  waive  it,  and  prove  use  and  occupation.    The  69  ^^3. 
defendant  urged,  that  as  it  appeared  he  held  under  a  written 
contract^  and  the  plaintiff's  claim  was  under  one,  he  was 
bound  to  give  it  in  evidence.  .  Eldon,  C.  J.,  nonsuited  the 

Elaintiff,  and  observed,  ^^  that  this  being  a  specific  contract 
el  ween  plaintiff  and  defendant,  the  plaintiff  is  bound  to  show 
what  that  contract  was.    It  may  contkin  clauses  which  may 
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Ch.  55.    prevent  ihe  plaintiff  from  recovering— others  for  the  benefit 
Art.  5.     of  the  defendant,  which  he  had  a  right  to  have  produced." 
^^^^^^^^.       §  14.  A  lease  from  year  to  year,  as  long  as  both  parties 
Lawes'         should  agree  ;  pleadings^  trespass  by  the  lessee  against  the 
Pleading,      lessor ;  he  pleads  it  was  his  nouse  and  freehold ;  this  the 
196  to  204.     plaintiff  in  his  replication  admits,  but  pleads  the  lease,  and 
plaintiff's  entry  into  possession,  and  the  lessor's  wrongful  en- 
try during  the  demise,  hocparatw ;  rejoinder  by  the  lessor, 
that  it  was  agreed  a  quarter's  notice  should  be  given,  and 
that  it  was  given,  &c.  hoc  paratus ;  surrejoinder  by  the  les- 
see, the  plaintiff,  that  this  notice  was  waived  and  the  demise 
continued,  hoc  paratus  ;  rebutter^  notice  not  waived,  and  no 
continuance  of  the  demise  and  issue  offered;  surrebutter, 
joining  issue. 
14  Maas.  R.       §  1 5.  Assumpsit  Jor  tue  and  occupation  dots  not  lit  whtrt  thtrt 
2^aL  tf?en-  **  ^  covtnant  to  pay  rtnt ;  as  where  the  wife  was  seized  in  fee, 
kins.'  died,  leaving  John  Austin^  her  husband,  and  the  plaintiffs,  her 

,beirs,  (she  never  had  issue ;)  said  John  being  in  possession 
of  the  premises,  and  claiming  them  as  his  own,  and  having 
been  in  possession  above  twenty  years,  did  August  15, 1 803^ 
lease  them  to  the  defendant  for  said  John's  natural  life, 
at  $20  a  year.  August  4,  1807,  he  released  said  estate  to 
the  plaintiffs ;  he  is  still  living ;  defendant  held  under  said 
lease  by  which  ht  covtnanttd  to  pay  rent ;  plaintiffs  never  had 
possession  ;  defendant  was  always  ready  to  pay  said  rent  to 
said  John,  but  never  tendered  it ;  nor  did  the  defendant  ever 
make  any  express  promise  to  pay  rent  to  the  plaintiffs ;  and 
^  he  bad  built  on  the  land.     Plaintiffs  clainoed  as  assignees  of 

said  John  Austin,  as  having  his  remedies  on  33  H.  VIll;  ch. 
34,  cited  ch.  105,  and  his  remedy  was  only  on  the  said  cove- 
nant, see  ch.  55,  a.  3,  s.  9 ;  and  so  was  theirs,  as  his  as- 
signees ;  plaintiffs  nonsuit.  General  principle,  if  a  party 
have  a  remedy  on  a  deed  he  cannot  have  assumpsit,  even  on 
Cro.  El.  242,  ^p  txprtss  promise,  unless  that  involve  in  it  also,  some  new 
matter,  or  consideration,  as  the  basis  of  the  promise  ;  see  ch. 
53,  a.  4,  s.  5 ;  ch.  8,  a.  1,  s.  8 ;  nor  could  there  be  any  tm- 
plitd  promise  by  the  defendant,  to  pay  rent  to  the  plaintiffs, 
■    as  the  owners,  as  he  had  never  occupied  by  their  permission. 
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Ch.  56. 

Art.  2. 


CHAPTER  LVI. 


ABSUMF81T.    WAOEES. 


Whenever  the  plaintiff  is  entitled  to  recover  a  sum  of  S«e  Debt  for 
money  of  the  defendant  on  account  of  a  wa^etj  he  may  have  ^JJ*"*' 
this  action  of  aisumpsii^  on  an  express  or  implied  promise.        ' 
SLev.  118;  6  Mod.  128;  SSalk.U;  ^  Bos.&  P.  51 ;  but 
not  under  an  indebitatus  ;  6  Mod.  129  ;  12  Mod.  51 ;  2  Chit, 
on  PI.  77. 

Art.  1.  General  principles.     AH  wagers  are  not  t'/bga/,  but  3D.  4^. 
some  wagers  are,  as  1.  those  which,  by  injuring  a  third  per^  ^I'Tjq^ 
^on,  disturb  or  (end  to  disturb  the  peace  of  society.  1  East,  96;  ^Bot  kP 
2  W.  Bl.  1073.  130.  ' 

§  2.  Those  which  are  against  morait/y,  and  tend  to  demor-  ^'^^ 
alize ;  for  the  law  prohibits  every  thing  against  good  morals.  ^Jf  ^^  ^' 
2  Bos.  &  P.  51,  W haley  v.  Pagot ;  3  Salk.  366  ;  Lutu.  487 ; 
1  Esp.  Cas.  18. 

§  3.  Those  against  ihe  sound  policy  of  the  state,  and  have  a  2£l5  n 
tendency  to  injure  it ;  as  between  voters  at  an  election.  a^T^.  ' 

§  4.  Those  which  are  not  mutual,  but  on  one  side  only,  and  3  D.  &  E. 
those  that|affect  the  feelings  or  interests  of  third  persons.      ^^""^^^ 

§  5.  It  must  be  contingent  and  uncertain  how  the  event  is;  ^^'q(^, 
and  dn  equal  chance  of  winnins  or  loosing.  Playing  at  cards,  171^  b. 
dice,  &c.,  as  a  recreation,  was  legal  at  common  law.   5  Mod.  &  E.  499. 
13,  14  ;  Salk.  100.     In  a  suit  to  recover  money,  deposited  I^J^qJ^^i 
on  a  wager,  money  due  on  a  note  of  hand  cannot  be  proved,  r.  593. 

Art.  2.  English  cases. 


court  i 
house ( 

ly,  that  this  action  lies,  '^unless  the  motion  he  fraud,  or 
other  turpis  causa.^^  The  decree  in  this  case  being  reversed, 
the  plaintiff  sued  for  the  amount  of  the  zoager,  and  recover- 
ed ;  but  if  this  toager  had  been  made  with  one  of  ihe  judges, 
or  lords,  it  had  been  void^  aa  being  a  bribe ;  so  if  it  had  been 
a  mere  colour  to  cover  usury,  or  if  it  had  been  a  wager  with 
either  the  attorney,  or  counsel  in  the  cause.  Gmp.  7^9, 

§  2.  In  this  case  the  court  decided,  that  an  action  will  not  D«  Cotta^r. 
lie  on  a  voluntary  wagerf  between  two  indifferent  persons  upon  ^**,*~ 
the  sex  of  a  third,  apparently^  a  man. 
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Ch.  56. 


3  P.  Ik  E. 

6W,  Good  V, 
Elliot— 
SBarr.  1078. 


4D.&E.1, 
Johofon  0. 
Bann. 

3  was.  309, 
Blaxton  v. 


SIX  ft  E. 
175,  How- 
■on  «.  Han- 
cock.«-Bal. 
N.  P.  131.^ 

6EMt,  no. 

Cole  T.Oow- 

«r.— 

I  Camp.  647. 


Sect  .S.  a.  7, 
and  10. 


And  1.  the  indumey  of  eiidance  is  no  objection,  when  il 
is  necessary  to  the  decision  of  a  citiI  or  criminal  cause;  bat 
is,  when  the  parlies,  as  in  a  wager^  volunteer  to  introduce  it ; 
and  3  Chit,  on  PI.  76. 

A  wager  is  unlawful,  which  affects  the  interest  or  fuling$ 
of  a  third  person,  as  the  CbeTalier  D*Eon%  in  this  case ; 
or  where  the  wager  is,  that  such  a  woman  has  committed 
adultery ;  for  the  court  will  not  try  whether  she  has  com- 
mitted adultery  or  not,  on  such  a  wager ;  but  if  she  be  in- 
dicted for  that  crime,  the  court  must  try  it ;  the  one  is  an 
injury  to  a  third  person,  and  to  the  peace  of  society^  and  if 
allowed,  would  enable  indifferent  persons  to  bring  any  char- 
acter whatever  into  trial,  merely  by  lading  a  wager;  the 
other  is  necessary  to  enminal  justice.  But  if  the  husband  com- 
plain of  adultery,  he  shall  have  a  right  to  try  it,  for  he  is  the 
injured  party.  The  first  is  libelling  third  persons,  under  the 
forms  of  an  action. 

§  3.  In  this  case,  the  court  decided,  that  a  wager  that  A 
had  bought  a  certain  wagon,  was  lawful.  But  Buller,  J. 
thought  it  void,  as  it  respected  the  transaction  of  a  third  per- 
son, and  his  interests  ;  but  a  majority  of  the  court  was  of  a 
different  opinion.  2  Stra.  1349. 

§  4.  In  this  action  the  court  held,  the  wager  was  void,  as 
it  is  in  all  cases,  where  the  subject  is  unlawjul ;  as  where  it 
is  a  horse-race^  for  instance,  prohibited  by  statute. 

§  5.  In  this  case  it  was  decided,  that  if  a  wager  be  void 
one  side,' as  where  it  was  fourteen  guineas  on  a  horse^race^  and 
so  void  by  the  statute,  which  only  allowed  a  bet  of  ;f  10  or 
under ;  hence,  the  plaintiff  laying  it,  could  not  have  been 
compelled  to  pay,  if  he  had  lost  it ;  therefore,  the  defendant, 
who  betted  eight  guineas,  should  not  be  liable  to  an  action, 
though  he  lost.  But  as  the  case  was,  it  was  unequal^  and  so 
void ;  and  horse-racing  is  within  the  words,  other  game  or 
games. 

$  6.  In  this  case,  money  had  been  deposited  upon  an  iUe- 
al  wager,  and  paid  over  to  the  winner  by  the  loser's  consent. 
"eld,  he  coula  not  maintain  assumpsit  against  the  winner 
to  recover  it  back.  This  was  on  a  horse-race,  against  10  Geo. 
11.  and  the  court  said,  that  *^  when  money  has  been  actually 
paid  by  one  of  two  parties  to  the  other,  upon  an  illegal  con- 
tract,  both  parties  SLreparticipes  criminis ;''  no  action  has  beea 
maintained  to  recover  it  back  again;  '^therc  the  money  was 
not  paid  on  an  immoral,  though  an  illegal  consideration^^  and 
though  the  law  would  not  have  enforced  the  payment  of  it, 
yet  having  been  paid,  it  is  not  against  conscience  for  the  de- 
fendant to  retain  it.^    See  illegal  contracts.    Here  the  plain- 
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tiff  parted  with  his  money  fridy^  and  nan  Jit  itguria  wdentij    Ch.  56; 
and  ill  pari  delicto^  &c.  ArU  3. 

§  7.  Here  was  a  wager  deposited  with  a  third  persanj  a   v^p^^i^^ 
sttJu'holdern  on  the  event  of  a  boxing  matchi  to  be  between  5  d.  I^E. 
the  parties  laying  the  wager,  and  it  was  not  paid  over^  though  406,  Cotton 
the  battle  was  foughu    The  court  held,  that  either  party  ^[i^J^'JjJf*^' 
might  recover  of  the  stake  holder,  the  sum  he  deposited  with  373^  Ktr' 
him ;  this  was  an  ilUgal  wager,  and  so  no  right  accrued  to  9.  Osbom.— 
either,  to  have  the  money  deposited  by  the  other ;  but  each  ^^  ^'^U  ^* 
had  a  right  to  recover  back  his  own  from  the  stake-holder. 
3  East,  S3S ;  9  East,  49 ;  7  D  &  E.  585. 

§  8.  But  if  the  wager  be  legale  the  winner  may  recover  Imp.  M. 
against  the  stake-holder,  the  monies  received  of  both  par-'  ^'  ^^ 
ties,  pending  the  wager,  for  on  winning  the  wager  the  mon- 
ey is  his.  CiMiS"^* 

§  9.  In  this  action,  it  was  decided,  that  if  a  wager  be  legal  j^^^^* 
on  one  side,  and  illegal  on  the  other,  neither  party  can  re- 
cover, for  want  of  mutuality.    The  plaintiff,  to  recover  a 
wager  of  the  loser^  must  state  mutual  promises.    3  Chit,  on 
PI.  77.  9D.kE. 

§  10.  The  court  held,  that  a  wager,  concemin|;  any  part  ^^^^  f^^ 
of  the  public  revenue^  is  illegal  and  void,  and  agamst  public  Eeard!— 
policy,  and  leads  to  improper  discussions  and  examinations ;  2  Ch.  on  FK 
for  the  same  reasons,  a  note  is  void,  given  to  pay  a  wager  ^' 
on  the  amount  of  the  hop  duties.     2  Bos.  &  P.  130,  467.      ^  ^-  ^*  ^ 

§  1 K  No  action  lies  on  a  wager  as  to  the  mode  of  playing 
an  illegal  game.  Brown  v.  Leeson  ;  and  2  Chit,  on  PI.  75.      ^*J^  ^ 

§  12-  A  wager  between  two  voters,  as  to  the  event  of  an  h^J^***  ^* 
election  of  a  member  of  parliament,  laid  before  the  poll  be- 
gan, is  illegal.  7D  frCJSSS, 

§  13.  Wherever  money  is  paid  on  an  illegal  consideration,  ^^""^^^ 
it  may  be  recovered  back  by  him  who  has  improperly  paid  selinrTlT.* 
it ;  as  where  the  plaintiff  had  gi%'en  the  defendant  £100,  to  2  Chit,  on  ' 
receive  £300,  if  a  peace  in  a  certain  time ;  held,  he  might  Pi*  75. 
recover  back  the  £100,  though  after  the  event  of  the  wager 
was  decided,  by  which,  if  the  wager  had  been  legal,  he 
would  have  won  his  £300,  but  there  are  some  exceptions.  3  j^^^  ^ 

Art.  3.  American  cases.    $  \.  A  bet  laid^  after  an  electionf  464,  Lsn- 
astoihe  event  of  it,  is  void.     As  where  A  belted  with  B,  that  *»^  ^'i^ 
C  was  elected  govemour  of  the  state,  and  gave  his  negotia-  ^^ 
ble  note  for  the  bet,  to  be  paid  in  thirty  days,  lodged  with  a  5  t.a^«.  r. 
stake-holder,  and  by  him  delivered  to  the  winner ;  he  en-  387. 
dorsed  it  after  it  became  due.    Held,  this  note  was  impeach- 
able in  the  hands  of  the  endorsee,  in  the  same  manner  as  in 
the  promisee^s  hands,  and  was  void,  being  for  such  a  wager^ 
See  lYager-policy,  Insurance. 
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Ca.  56. 

Art.  3. 


4  Jobni.  R. 
496,  Bonn 
y.  Biker.— 
Monnt  k  bL 
Y.  Waite, 

8  Johns.  R« 
147. 


tCraneh^ 
33  to  64, 
Pennington 
in  error  v* 
Coze. 


10  Johni.  R* 
406,  407, 
Campbell  T. 
Richardflon 
etal. 


§  2.  Ad  action  for  a  wager  is  mainCaiiiable  at  commoa 
law ;  but  a  wager  is  illegal,  which  is  against  the  principles 
of  public  policy ;  so  a  wager  contract  of  aoy  sort.  7  Jofins. 
R.  434.  The  insurance  of  a  lottery-ticket  is  against  public 
policy,  especially  where  there  is  a  statute  against  such  in* 
Burance ;  but  the  assured,  not  having  violated  anv  statute, 
was  deemed  not  to  be  m  pari  deUetOt  and  so  efititied  to  re- 
cover back  the  premium,  paid  for  the  insurance*  And  if  a 
bet  be  lost  and  fairly  paid,  the  court  will  not  aid  the  plain- 
tiff.  3 D.& E.  693 ;  5  0.&  E.  75|  1  East^  98;  SComyos 
on  Contracts,  120. 

§  3.  Coxe,  the  commissuNier  of  revenue  of  the  United 
States,  demanded  the  duty  of  Pennington  on  refined  sugars  $ 
he  refused  to  pay,  and  Coxe  brought  this  action,  and  declar- 
ed on  a  wager,  that  the  United  States  were  entitled  to  col- 
lect the  duty,  and  stated  the  following  facts:  "  That  P.  was 
a  refiner  of  sugar,  within  the  meaning  of  the  several  acts  of 
Congress,  imposing  duties  on  refined  sugars,'^  l&c.,  and  other 
sufficient  facts,  as  the  plaintiff  understood  the  law.  Defend- 
ant demurred,  generally,  to  the  declaration  and  joinder. 
Coxe  was  styled  a  citizen  of  the  state  of  Ptfrn^vania,  and 
Penmngtcn  a  citizen  of  the  state  of  New  York,  (though  in 
fact,  ofP.)  to  give  jurisdiction,  &€•  Judgment  for  Coxe,  in 
the  Circuit  Court.  Held,  in  the  Supreme  Court  of  the  Unitp 
ed  States,  that  sugar  refined,  but  not  sold,  and  tent  imi  of  the 
manufactory  before  July  1, 1802,  was  not  liable  to  any  du- 
ty, on  being  sont  out  after  that  day.  On  the  act  of  June  5, 
1794,  there  was  a  feigned  issue,  and  agreed,  no  advantage 
should  be  taken  of  want  of  form  in  the  proceedings ;  duty 
was  repealed  after  that  day.  5  Cranch,  284,  287,  United 
States  V.  Potts  &  al.  Round  oapper  bottanUf  himed  tq^  at  the 
a<^,  are  raw  materials,  and  not  liable  to  duiies. 

§  4.  Firing  at  marks^  i$  UmIj  4^  In  error  on  certiorari 
from  a  justtce^s  court ;  the  (kfendant  set  a  mark  to  be  shot 
at,  and  it  was  agreed,  the  plaintiff  should  pay  twenty-five 
cents  for  every  shot  he  fired,  and  if  he  hit  the  mark,  then 
the  defendant  should  pay  him  (20.  Held,  to  be  a  legal 
contract  {  and  as  the  pWtiff  hit  the  mark,  he  bad  his  lac- 
tiott  for  the  $20« 
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CHAPTER  LVIL 


ASSUMPSIT.    WAGES  OF  SEABIEN. 


Sbaheh,  for  Uie  ordinary  wage*,  have  not  only  a  process, 
in  the  admiralty,  against  the  ship,  but  also  an  action  of  (u- 
nunpsit^  on  the  contracts,  for  their  wages,  but  lose  them  if 
ihc  ship  be  cast  away,  or  perish,  by  their  fault,  or  is  taken  ^  ^^'  ^^' 
by  pirates,  or  if  they  run  away,  or  if  they  refuse  aid. 

AUT.  1.  Ca9€8  in  JUMssaekuseiUm 

$  1.  This  action  was  aswmpeit  for  seamen^s  wages  ;  the  EimxS.J. 
defendants  were  the  owners  of  the  vessel,  which  Sailed,  in  ^^'^^ot 
1778,  from  Beverly  to  Corunna,  in  Spain,  with  a  cargo ;  ^,  Loyett.-* 
thence  to  Bordeaux,  in  ballast,  and  from  thence  to  Beverly,  Lex.  Mtr. 
with  a  cargo^  and  was  captured  on  her  return  from  Bordeaux  ^**  *^' 
to  Beverly ;  and  the  plaintiff  was  a  common  seaman  on  board, 
in  this  voyage.     He  siened  the  shipping-paper,  in  which, 
there  was  an  article,  that  ihe  stamen  $hcula  not  receivt  their 
«Mi^M  %mtil  ihe  vesnl  returned  to  Beverly^  or  some  o0ier  port  of 
dtuekarge,  (construed  a  port  of  discharge  in  the  United  States.) 
The  plaintiff  demanded  his  wages  for  his  services  from  Bever- 
]y  to  Cormma,  and  there,  and  thence  to  Bordeaux,  and  for 
half  the  tirte  the  vessel  lay  there»  amounting  to  $103.33. 
Judgment  for  theplaintiff,  accordingly.    [Like  decision,  15 
ifass«  R.  173,  175,  related  merely  to  the  time  of  payment.] 
The  defendants  objecte«l  to  the  action,  as  the  vessel  did  not 
return  ;  for,  as  they  said,  he  was  not  to  receive  them  till  she 
did  return,  &c.    The  court  said,  that  this  provision  went 
only  to  ihe  payment^  and  not  to  the  earning ;  and  that  it  was 
to  regulate  merely  the  payment,  in  a  manner  different  from 
the  act  of  Congress.     It  was  also  objected  to  paying  wages 
after  the  middre  of  the  period  of  the  vessePs  stay  at  Coranna^ 
because  she  sailed  in  hallast^  and  with  bills,  from  thence  to 
Bordeaux ;  and  therefore,  that  Corunna  was  her  last  port  of  Thwr  wagei 
discharge.    But  the  court  held,  that  Bordeaux  was  her  last  pJl^orto  bot- 
poi^  of  discharge  or  destination,  and  that  it  was  nothing  to  \o^rj^ 
the  seamen,  whether  the  master  saw  fit  to  go  only  with  4  Cnnch, 
ballast  or  a  cargo.    The  plaintiff  was  alk>wed  half  his  stay  **• 
at  Bordeaux^  on  Judge  Hplt^s  rule,  that  it  takes  half  the 
time  to  unlade,  and  half  to  load  ;  and  this  last  rule  was 
adopted  this  same  term,  on  a  special  verdict ;  Forba  v«  WtU^ 
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Ch.  57.  DanS)  C.  J.  said,  that  if  he  found  the  seamen,  in  any  case, 

Art.  1.  sign  an  unrea$oniAU  contract^  the  court  would  relieve  against 

\^f—^^%^-  it,  as  if  the  word  nnUss^  by  any  trick  or  artifice,  was  slipped 

'  Seaman  re-  '^^^^  ^^®  contract,  for  until,  &c.    If  the  chief  justice  meant 

coT«rri  fraud,  he  was  right,  but  surely  a  court  of  law  cannot  relieve 

wai^i  be-  against  a  contract,  knowingly  made  by  the  seamen,  merely 

tomi  oAhe  ^cdu&^  it  is  unreasonable,  and  because  it  appears  they  have 

ahippin^.  made  an  unreasonable  bargain ;  and  see  Goodridge  v.  Pea- 
paper,  wh«n  body. 

hJmhy*^!**       Holt,  C.  J.,  Said,  if  a  ship  be  lost  on  her  return,  the  sea- 

Barter.  m^n  shall  have  their  outward  wages,  and  half  while  in  the 

ajohnt.  R.  port  abroad  ;  if  lost  on  the  outward  passage,  then  all  wages 

loggl  '   *        §  2*  This  was  (Ufump^tl  against  the  defendants,  as  owners 
Enex  S.  J.    of  a  vessel  for  seamen^s  wages ;  the  facts  were  agreed.   The 
^^^^P^>  shippinr-paper  was  in  the  common  printed  form ;  but  there 
rkl^v.  Pea-  ^^^  ^  clause  added  in  writing,  expressing,  that  if  the  vessel 
body..        was  captured,  the  seamen  should  not  have  certain  wa^es, 
(those  sued  for ;)  the  vessel  was  captured  ;  but  the  plaintiff's 
counsel  thinking  the  agreement  void,  brought  the  action,  re* 
b^.J»l,      \y\nf  on  several  cases.    The  wages  were  the  common  wages 
2  Wilt.  9S4.  ^"  similar  voyages,  but  the  seamen  had  small  additional 
-*i  Mod.      privileges;  this  written  clause  and  its  effects  were  explained 
379'2?lr     ^^  ^^^  seaman  before  he  signed.    On  argument,  the  court 
R.  aaa,  sar.  ^^'^^  ^^^^  ^^^  plaintiff  couM  not  recover  ;  for  seamm,  lik$ 
other  men,  must  be  btmnd  by  their  contracti,  when  fairly  made, 
as  in  this  case.    That  though,  as  a  class  of  men,  they  are 
not  very  attentive  to  their  contracts,  they  may  be  favoured, 
and  the  court  will  be  careful,  that  contracts  be  not  obtained 
from  them  by  fraud  or  inpatiiian;  yet  they  must  be  con- 
sidered, like  other  men,  as  capable  of  making  contracts.   When 
a  seaman  may  leave  the  ship,  see  6  Bos.  &  P.  408 ;  4  Bos. 
&  P.  347;  3  Johns.  R.  17  ;  1  Pet.  339,  343. 
SulToQc  8.  J.       §  3.  Assumpsit  for  monies  paid,  laid  out,  and  expended.  The 
l^^roSl  P'^'^'^i^i  ^^^  owner  of  the  vessel,  sent  her,  about  1798,  from 
Ingham  e.  '  Kewburyport  to  Europe,  and  thence  got  her  and  her  cargo 
Prince —      insured,  by  the  defendant,  to  St.  Ubes,  and  from  St.  Ubes  to 
^^^  *•     Newburyport ;  she  arrived  safe  at  St.  Ubes  from  Europe, 
N^e^!!^.     ^^^^  ^^^  freight.    At  St.  Ubes  she  took  in  a  cargo  of  salt, 
and  on  her  passage  thence  to  Newburyport,  was  cast  away 
on  Cape  Cod,  and  lost ;  but  the  sailcMrs  saved  from  the  wreck 
enough  to  pay  their  wages  the  last  passage,  and  over ;  that 
is,  from  St.  Ubes  to  Newburyport.    The  vessel  and  eai|;o 
were  insured  to  the  full  amount ;  the  assured  abandoned  to 
the  underwriters,  who  paid  a  total  loss.    The  vessel  being 
thus  cast  away,  and  lost,  on  heV  passage  from  St.  Ubes  to 
Newburyport,  did  not,  in  that  passage,  earn  any  freight,  and 
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to  the  seamen  were  not  entitled  to  wages  on  their  contract.    C^.  67. 
Bat,  on  a  statement  of  facts,  the  court  held,  that  where  the     Art.  I. 
seamen  save  property,  in  such  a  case,  they  have  a  lim  wi  -_^-x-%_r 
such  property^  to  tne  amount  of  wages  due  to  tbemybr  the  hut 
passage^  by  way  of  salvage,  by  the  marifu  laws ;  and  who- 
ever takes  this  property,  so  saved,  whether  owner  or  under- 
writer, must  pay  out  of  it  such  wages.    In  this  case,  the  de- 
fendant had  agreed  to  be  liable,  as  much  as  he  would  have 
been  if  the  seamen  had  sued  him  for  their  wages,  out  of  the 
property  saved,  and  in  his  hands ;  and  in  this  case  mer- 
chants were  sworn,  to  testify  what  the  usage  was;  and  the 
defendant,  the  underwriter,  to  whom  the  property  saved,  had 
been  abandoned,  was  held  to  be  liable,  and  judgment  against 
him. 

§  4«  In  this  action,  the  court  decided,  that  a  .seaman^s  \^^  ^' 
wages  are  not  so  due  to  him,  as  to  be  attachable  on  the  truB*  yjf^^^^^ 
tu  process^  until  the  vessel  arrives  at  some  port  of  unlading ;  v^ttemora 
for  till  then  the  seaman's  wages  are  contingent,  and  until  AtraiUe. 
such  arrival  the  seaqaan  cannot  demand  them. 

§  6.  This  action  was  asmmpsit  for  seaman^s  Mge#,  where  ^^^^V. 
the  vessel  was  captured,  and  the  seaman  was  sick,  &c.  The  Dorretal.-^ 
court  held,that  if  the  ship  earn  her  freight  ultimately,  at  the  i  Law  Jour- 
end  of  the  voyage,  though  captured  and  detained  in  it  eight  ^^J^'  ?L| 
months,  a  seaman  captured  in  her,  and  carried  to,  and  long  i^^'     ' 
detained  in  a  foreign  country,  shall  have  his  wages  till  re- 
.  turned  to  his  own  country,  if  he  neglect  no  opportunity  to 
rejoin  his  ship  ;  and  the  original  owners  must  pay  him, 
though  they  early  abandoned,  and  not  the  underwriters ;  for 
the  seaman's  contract  is  not  with  them,  but  his  owners ;  and 
further  held,  that  capture,  without  condemnatian^  or  a  temporO' 
ru  detention,  does  not  work  a  loss  of  wages.     See  Beal  v. 
Thampsonf  post.     If  a  seaman  be  turned  from  the  ship  with- 
out cause,  he  has  his  wages.      1   Pet.  186.;  3  ed.  403, 
406,  420. 

§  6.  The  court  decided,  in  this  case,  that  the  master  of  a  4  Maas.  R. 
lighter  under  twenty  tons  burthen,  employed  in  Boston  har-  ?4^  P"**^ 
bour,  is  not  a  marimry  and  therefore,  is  not  exempt  from  mili-  iJ^Txir/' 
tia  duty,  on  the  act  of  congress  passed  the  8tb  day  of  May        ' 
1792. 

§  7.  The  court  decided,  that  the  penalty  provided  in  the  4  Mais.  R. 
said  act  of  congress  of  July  20,  1790,  in  the  second  section,  ^^t  ^'"*» 
is  incurred  by  a  desertion  before  the  commencement  of  the  jj^*   ^  ~ 
voyage,  and  in  the  fifth  section,  after  it  is  commenced  and 
during  the  voyage.    This  was  an  action  of  trover  for  the 
saiior's  goods  on  board,  and  iudgment  was  for  him ;  that  as 
he  left  the  vessel  or  deserted,  in  Salem,  before  the  voyage 
was  commenced,  he  only  forfeited  the  pecuniary  penalty, 
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provided  for  in  the  said  leeond  section ;  but  it  is  not  a  vol* 
untarj  desertion  when  be  leaves  the  ship,  if  he  josdy  fears  his 

_     personal  safety  on  account  of  his  master^s  cruelty. 

9  Johni.  R.  $  ^*  '^^^^  ^^^  asiumpsii  by  the  mate  of  the  ship  America^ 
138, Ward  ¥•  against  the  owners;  account  annexed :  ^H>wners  of  the  ship 
Ames.  America  to  Neil  Lemon,  Dr«  for  Mrvieex  on  board  of  the  ship 

Wanra/et  A^^"<^^  ^^^^  September  5,  1807,  to  September  7,  1808,  at 
al.  Mait.  s,  (^0  a  moDih,  9363,  and  quanttan  mtruU  for  the  same»  Sep- 
J.  Court,  '  tember  5,  1S07,  the  ship  sailed  from  Philadelphia^  for  Rot- 
9  MaM^Rl  '^r^^i^i ^^  ^^^  plaintiff's  evidence  was  the depoeitioD  of 
494.  *"'  John  Procter^  the  master ;  this  stated,  (among  other  things,) 
that  the  plaintiff  was  mate  on  a  voyage,  fee.  to  Rotterdam, 
and  back  to  the  United  States;  that  the  ship  was  taken  as  a 
prize  by  a  French  privateer,  early  in  February  1808,  in  her 
outward  passage,  at  the  movth  of  the  harbour  of  Rotterdam, 
and  carried  in  there ;  that  after  the  capture,  the  said  master, 
mate,  and  crew,  were  allowed  to  remain  on  board  her,  until 
the  ship  and  cargo  were  sold  at  Rotterdam,  September  7, 
1808,  pursuant  to  a  decree  of  condemnation,  made  June  8, 
1808,  hj  the  imperial  council  of  prizes  at  Paris  ;  that  all  her 
papers  were  taken  by  the  French  consul  there,  and  her  car- 
go put  into  government  stores;  that  the  America  and  cargo 
were  consigned  to  Collins  Sc  Co.  at  Rotterdam,  who,  on  her 
arrival  there,  required  the  mate  and  crew  to  oe  kept  on  board 
.  her  by  the  master,  and  the  American  consul  there  required 
the  same ;  that  in  March,  1 808,  the  mate  and  crew  requested 
leave  to  return  home  in  a  cartel,  then  going  to  America ;  but 
this  was  not  allowed,  nor  could  the  plaintiff  get  employment 
till  early  in  June,  1808 ;  that  he  and  the  crew  often  request- 
ed leave  to  quit  the  ship,  but  were  not  allowed  to  do  it,  be- 
ing forbidden  to  do  it  by  Collins  &  Co.,  said  consul,  and 
the  Blaster ;  that  before  September  7,  1 808,  three  cartels 
sailed  from  Amsterdam,  to  bring  American  seamen  and  offi- 
cers to  America,  and  that  his  crew  might  have  come  in  them ; 
thai  the  mate  and  crew  were  at  no  expense  on  board  the 
ship  at  Rotterdam,  but  their  expenses  were  paid  out  of  the 
sales  of  the  vessel ;  and  that  the  mate  was  not  at  liberty  to 
leave  the  ship  after  the  capture  till  he  did ;  that  he,  Procter, 
retained  him  as  he  was  required  to  do,  by  said  Collins  &  Co. 
and  consul. 

Thi^  defendants.  Walker,  &  al  produced  the  shipping  pa- 
per, in  which  it  was  agreed  that  ^>no  seamen  shall  t^  entitled 
to  receive  more  wa^s  than  are  (now)  advanced  on  account 
of  said  voyage,  until  the  arrival  of  the  said  ship,  at  her  port 
<tf  discharge  in  the  United  States ;''  also,  the  master^s  oroersy 
directing  mm  to  call  on  said  Collins  &;  Co.,  of  Rotterdam,  to 
asiisi  him  there,  &c* ;  also,  an  attested  cc^y  of  the  plaintiff's 
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protest,  made  at  Rotterdam,  February  15,  1808,  ascertain-  Ch.  57. 
ing  the  facts  and  circumstances  of  thp  capture ;  also,  said  de-  Art,  1« 
cree  of  June  8,  1808,  of  condemnation,  whereon  no  claim  of 
an  appeal  was  minuted. 

Jurj  found  a  verdict  for  the  plaintiff  at  980  a  month,  from 
the  time  of  the  capture  to  the  time  of  the  sale,  September  7, 
1808.  This  verdict  was  set  aside,  and  judgment  for  cosU 
for  the  defendants,  on  the  ground,  generally,  that  the  mas- 
ter had  no  power  to  keep  his  mate  and  crew  on  board  the 
America,  as  he  did. 

It  appeared  in  the  evidence,  that  this  ship  was  captured 
on  her  outward  passage  and  carried  into  England,  and  thence 
was  ekared  for  Rotterdam ;  so  her  case  c^me  within  the 
French  Milan  decree^  and  so  there  was  no  hope  of  a  restora- 
tion, and  hence  no  hope  of  freight,  the  mother  of  wages,  be- 
ing earned,  in  any  form,  and  no  loss  of  voyage  imputable  to 
the  master  or  owners,  and  no  special  contract  on  which  to 
rest  the  action.  As  to  these  purposes,  see  9  Johns.  R.  350, 
&cc»  Porter  V.  Andrews,  in  which  case  a  seaman  signed  arti- 
cles for  a  voyage  from  New  York  to  North  Carolina,  and 
thence  to  any  port  in  Europe;  the  vessel  sailed  from  New 
York  to  North  Carolina,  in  ballast,  and  there  received  a  car- 
go and  sailed  for  Europe,  but  springing  aleak,  was  obliged  to 
put  into  New  York  for  repairs,  which  the  owners  of  their 
own  accord  made,  but  the  seamen  did  not  apply  for  them, 
under  the  United  States  law ;  when  repaired,  she  was  sea- 
worthy, in  the  opinion  of  the  master-carpenter,  and  three 
ship-builders,  but  not  in  the  opinion  of  seven  journeymen 
carpenters,  and  on  this  ground,  the  crew  refused  to  proceed 
on  the  voyage.  No  freight  was  earned,  the  cargo  having 
been  landed  only  for  the  purposes  of  repairs,  and  reladen 
after  they  were  made.  One  of  the  seamen  sued  for  his  wa- 
ges to  the  time  he  refused  to  proceed  on  the  voyage,  jand 
held,  be  was  not  entitled  to  any,  for  the  reasons  above ;  es- . 
pecially  as  no  freight  was  earned,  and  no  loss  of  voyage  by 
any  fault  in  master  or  owners,  some  of  the  essential  grounds 
on  which  the  seaman  might  claim  wages ;  no  special  contract 
for  wages  was  in  this  case  pretended.  From  authorities  ap* 
plicable  to  the  case.  Lemon  v.  Walker  &  al.,  it  was  agreed 
and  decided,  that  the  seaman  was  not  entitled  to  the  wages 
he  sued  for  in  this  case ;  and  on  the  whole,  as  to  the  merits, 
it  was  urged  that  this  action  could  not  be  supported  :  1 .  Be- 
cause the  master  acted  against  his  own  judgment,  as  he 
stated,  and  very  unreasonably,  in  so  keeping  the  mate 
and  crew  on  board,  especially  after  the  final  condemna- 
tion of  the  ship :  2.  As  there  was  no  special  amtract,  they 
were  on  board 'on  the  common  terms  of  the  marine  law, 
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Ciu  57.  which  in  such  cases,  allows  no  wages  or  pay :  3.  A  master 
^rt.  1.  abroad,  can  by  law,  bind  his  owners  only  in  what  is  reasona- 
\^0-^-%^  ble,  and  for  their  benefit,  of  which  the  court  will  jud^e: 
4.  Because  there  can  be  no  wages  or  pay  in  this  case,  but 
by  special  contract^  and  where  the  plaintiff  can  make  claim 
but  by  special  contract^  he  never  can  recover  on  a  general 
indebitatus' assumpsit^  or  on  a  quantum  meruit^  by  the  rules  of 
law  :  5.  Because  it  was,  in  substance,  agreed  in  the  shipping 
paper  that  the  mate  and  seamen  should  lose  their  wages,  if 
the  ship  and  freight  should  be  lost. 

Chapeon  v.  Nicholas^  Stra.  405.  This  was  an  action 
against  a  master  on  an  express  contract^  at  Oottenburg^  to  re- 
tain the  old  seamen  three  months  while  the  ship  was  repair- 
ing for  a  voyage  fixed  on^  which  ship  had  been  captured ; 
certain  pay  was  agreed  on  by  the  month.  In  this  case,  the 
chief  justice  allowed  it  to  be  a  general  rule,  that  the  freight 
is  the  mother  of  wages,  ^'  and  none  are  ever  paid  while  ihe  sh^ 
is  lading  and  unlading^^^  but  he  said  here  was  a  special  agree- 
ment. 

Milxoard  v.  Hallet,  3  Caine's  New  York  R.     To  bind  the 
owners  ^  it  is  necessarv  the  supplies  furnished  the  master 
should  be  reasonably  fit  and  proper  for  the  occasion*"  See 
See  1  Pet.     Chandler  v.  Graves,  S  H.  BL  600;  Brooks  v.  Dorr,  2  Mass. 
2>5i  Apple-    R^  39.  Lui^e  ^^  Lyde,  2  Burr.  882;   Bergstroom  r.  Mills, 
by  V.  i^odd.   ^  £^p^  ^g ,  g^g^j^  ^  Thompson,  4  East,  546 ;  Pratt  v.  Cuff, 
4  East,  43 ;  Cutter  9.  Powell,  6  D.  &  E.  S20 ;  Abernethy 
V.  Lonsdale,  Dougl.  539«     See  these  cases  in  the  following 
articles, 
3  Barr.  1844,      §  9.  The  wages  of  a  sailor  are  not  payable  if  the  ship  be 
Wipinf  v.    jQgj  Qj.  taken  before  the  end  of  the  voyage.     So  where  she 
^  ®  ^^'       is  lost  before  she  comes  to  port,  3  Salk.  23 ;  1  Ld.  Raym. 
139 ;  so  if  she  be  captured,  though  afterwards  ransomed,  2 
Ld.  Raym.  121 1  ;  can  sue  in  the  admiralty  only  where  wa- 
ges are  in  the  usual  way,  Salk.  31.  See  ch.  186,  a  5,  s.  1. 
H*u*7b  h       ^^^^  ^*^^'  ^^^  majority  of  the  court  held,  that  a  mariner 
j^^fi.      '     is  entitled  to  his  wages  as  a  hostage  on  the  master^s  promise 
to  continue  them,  though  the  owners  gave  up  the  ship  and 
cargo.     But  Buller,  justice,  dissented,  and  said,  ^  the  cap- 
tain has  no  power  by  law,  to  bind  the  owners  beyond  the 
.  value  of  the  ship  and  cargo." 
6  Mau.  R.         §"  '^* '"  ^^'^  case,  a  seaman  enlisted  on  board  of  a  vessel 
S&3,  Bain-     of  the  United  States,  (gun*boat  No.  1 1,)  and  the  defendant, 
bridge  y.       as  surety,  engaged  that  he  should  repair  on  board  the  ves- 
Downes        g^j^  ^^^  proceed  to  sea  in  her ;  and  if  he  did  not,  the  defend- 
"     ant  would  be  accountable  for  the  wages  advanced  to  this  sea- 
man ;  he  deserted,  and  the  court  held,  that  no  action  lay  for 
the  commanding  officer  of  the  vessel  against  the  surety  i  but 
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that  the  remedy  was  exclusively  w  Iht  name  of  the  United     Ch.  57. 
Slates.     The  defendant  engaged  in  writing,  and  subscribed      ^ri.  1. 
it.     On  public  contracts,  public  officers  have  been  adjudged  v^^v^^^ 
not  liable,  &c. 

§  II.  A  seaman  shipped  for  a  voyage  before  the  master  eMasi.  R. 
\^as  appointed,  the  shipping  paper  then  blank  as  to  his  name ;  300,  Mayo  p. 
this  was  filled  when  the  master  signed  ;  and  the  court  held,  Warding. 
the  master  was  liable  to  the  seaman  for  his  wages,  for  which 
be  brought  an  action  of  assumpsit.     The  plaintiff  shipped  as 
mate,  DecembcrJO,  1803,  and  the  defendant,  Harding,  as 
master,  Feb.  1, 1804,  and  the  plaintiff  made  his  contract  with 
John  Gray,  the  owner,  there  then  being  no  master  ;  when 
the  master  engaged,  he  assumed  the  contract,  &c.  and  be- 
came liable  to  the  seamen.     13  Mass.  R.  158. 

§  13.  The  master  of  a  ship,  in  a  foreign  port,  made  a  con-  6  Mass.  R. 
tract  for  the  sale  of  her,  and  delivered  her  in  pursuance  of  483,  Aspin- 
it ;  and  it  was  agreed  that  the  new  employers  should  victual  ^^Jjr^ett!^ 
and  man  her.     The  court  held,  that  the  former  owners  were 
not  liable  for  the  wages  of  the  seamen ;  which  accrued  after 
that  contract  was  made. 

§  13.  Assumpsit  for  seamen^ swagts.     The  plaintiff  shipped  lOMasi.R. 
in  the  brig  Cornelius,  at  Kew  York,  April  25,  1810,  monthly  g^^^^*' 
wages,  9^0,  defendant  master,  bound  to  Gottenburg  and  a    ^^  ^  ' 
market,  and  back  to  the  United  States.     In  returning  from 
St.  Petersburg^  she  touched  at  Elsineur,  where  were  several 
Annrican  vessels,   bound  home,  also  ;   several  Danish  and 
French  privateers  being  there,  and  committing  many  depre- 
dations on  American  vessels,  the  American  masters  agreed  to 
defend  themselves  as  well  as  they  could,  and  to  this  end,  to 
arm  the  ship  Augusta,  of  Salem^  (one  of  them)  and  man  her, 
to  serve  as  a  convoy  ;  the  plaintiff  and  another  went  on. 
board  her  from  the  Cornelius,  by  her  master's  consent,  (the'  ^ 

defendant.  The  American  vessels  there,  all  sailed  accord'- 
ingly,  under  this  convoy,  Sept.  16,1811.  On  the  same  day, 
the  Augusta  was  captured  and  carried  to  Copenhagen,  the 
plaintiff  on  board  ;  he  was  not  able  to  get  a  voyage  home, 
and  was  by  the  American  consul  put  on  board  a  vessel  bound 
to  the  Delaware,  where  he  arrived  December  31,  1811,  and 
at  Boston,  the  port  of  discharge  of  the  Cornelius,  Jan.  13, 
1812,  and  his  home  ^t  York,  Jan.  18,  1812.  The  Cornelius 
arrived  at  Boston,  Nov.  20, 1 811.  Held,  he  was  entitled  to 
wages  only  to  that  time,  Nov.  20, 1811  ;  by  going  on  board 
the  Augustaf  as  a  volunteer,  he  assumed  the  risk  of  a  longer 
detention. 

§  14.  Assumpsit,  by  a  mariner,  against  the  owners  of  the  lOMaH.R. 
schooner  Albert,  on  a  voyage  to  Trinidad,  June  16, 181 1,  to  1*3,  Oxnard 
January  7,  1812,  when  he  arrived  home.     She  was  seized  ••'^•»»**^- 
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Ch,  57.  and  condemned  in  the  English  admiralty,  for  breach  of 
Art.  2.  revenue  laws,  in  exporting  sugars  contrary  to  law,  from  that 
island,  and  it  seems  to  be  understood  by-  the  acts  of  her 
owners.  Held,  the  plaintiff  was  not  entitled  to  wages,  after 
the  seizure,  about  December  1,  1811,  if,  after  the  outward 
voyage  was  completed.  The  court  made  a  distinction  be- 
tween violating  "  the  municrpal  taw  of  the  country  where 
the  contract  is  to  be  enforced,''  and  foreign  municipal  laws, 
or  canlraband  trade  abroad  ;  we  are  not  called  upon,  said  the 
court,  "  by  any  rule  of  policy  or  comity,  to  enforce  the  reve* 
nue  laws  of  Great. Britain.''  It  seems  to  be  rather  implied 
in  the  court's  reasoning,  that  the  plaintiff  impliedly  assented 
to  this  contraband  trade. 

§  15.  If  the  ship  be  captured  and  condemned,  wages  can- 
not be  recovered,  because  the  owner  has  received  the  freight 
fromthe  underwriters ;  nor  if  captured  and  ransomed,  2  Ld. 
Raym.  121  ;  4  Rob.  R.  (Am.  ed.)  251  ;  nor  if  captured  and 
the  seamen  taken  out,  though  recaptured  and  brought  to  her 
destined  port,  4  Roh.  H.  (Amer.  cd.)  116.  *  See  1  Pet.  A.  D. 
115,  123,  130,  132;  2  Pet.  A.D.  384,  and  Brooks  v.  Dorr. 

§  16.  A  vessel  was  turned  off  from  her  destined  port,  be- 
cause blockaded,  and  went  to  one  not  originally  contemplated 
in  the  shipping  articles.  This  will  be  considered  her  port  of 
discharge,  or  delivery,  if  the  cargo,  or  any  part  of  it,  is  there 
delivered  ;  and  if,  after  leaving  that  port,  she  is  lost,  the  sea- 
man has  his  wages  to  the  arrival  there^  and  half  of  the  stay 
there ;  and  if  a  cargo  or  part  of  it  be  purchased  at  neigh- 
bouring ports,  and  she  goes  to  one  or  more  of  them  for  all  or 
part,  the  last  of  lading  and  departure,  is  that  to  which  wages 
are  paid. 

§  17.  The  master  is  liable  for  seamen^s  wages,  though  in 
fact,  employed  by  the  owners,  if  he  admits  them  to  serve 
on  board. 

When  a  vessel  is  captured,  the  master  has  wages  to  the 
time  of  the  capture.  It  puts  an  end  to  the  contract  which 
was,  to  pay  him  wages  while  in  the  owner's  service. 

§  18.  Seamen  must  abide  by  their  contracts,  though  their 
labours  and  duties  be  increased  ;  as  where  a  mariner  shipped 
on  bodrd,  was  dismissed  by  the  master  without  fault,  before 
the  voyage  was  ended ;  and  held,  though  he  was  entitled  to 
his  wages  for  the  voyage,  yet  the  rest  of  the  crew  were  not 
entitled  beyond  their  contracts,  though  their  risk  and  labour 
become  greater  by  the  dismission. 

Art.  2.   When  wages  are  due. 
3Salk.93.         §  1.  If  a  ship  be  lost,  before  she  arrives  to  any  port  of 
delivery,  the  seamen  lose  their  wages ;  but  if  after  then,  the^ 
-  only  lose  their  wages  from  the  last  port  of  delivery  ;  but  if 
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they  run  away,  tboagh  after  they  come  to  a  port  of  delivery,    Ch.  57. 
they  lose  their  wages ;  these  principles  are  clearly  settled.     Art.  2. 

§  3«  In  this  case,  the  court  held,  that  there  being  no  freight  n^pv^^ 
earnt,  there  could  be  no  wages ;  nor  could  the  plaintiff  re-  l>ou^i.  &39, 
cover  for  services  done  on  board  a  prize,  at  the  defendant's  Abcraethy 
request  on  a  quantum  meruit.  The  plaintiff  in  this  case,  *•  Lonsdale. 
sailed  in  a  letter  of  marque,  at  £5  a  month,  wages,  and  his 
share  of  prizes ;  the  defendant  was  her  commander ;  she 
was  captured  September  S,  1 779 ;  after  the  prize  was  taken, 
the  plaintiff  put  on  board  as  prize-master,  and  sent  to  Lis« 
bon,  in  August,  1779,  and  there  continued  in  the  care  of 
her,  till  January,  1780,  and  returned  to  England  in  Fe-> 
bruary ;  he  sued  for  wages  to  the  time  of  his  return,  Judg* 
ment  against  him.  Here  the  defendant  seht  the  plaintitT 
away  in  the  prize;  there  was  an  attempt  to  show  the  plain- 
tiff  performed  services  in  another  capacity^  in  taking  care  of 
Che  prize  about  four  or  £ve  months  after  the  letter  of  marque 
was  captured;  and  so  about  four  or  five  months  after  his 
connexion  with  her  was  dissolved ;  it  was  true,  he  perform* 
ed  these  services  ;  and  if  the  plaintiff  had  bis  part  of  the 
prize,  so  had  the  other  officers  and  men  ako,  who  perform- 
ed no  such  services ;  but  it  was  adjudged  the  plaintiff  could 
not  recover  for  these  services,  any  thing,  as  wages,  or  on  a 
quantum  meruit ;  the  true  reason  must  have  been,  they  were 
viewed  by  thet:ourt,  as  included  in  his  original  undertaking, 
substantially,  in  which  all  casual  contingencies  were  em- 
braced. 

§  3.  The  master  appoints  the  seamen ;  they  are  his  ser-  imp*  M.  P. 
vants,  and  he  may  correct  them  ;  and  the  owners  are  liable  ^i^^/ 
for  their  faults.  ^^l  &c. 

§  4.  If  mariners  make  a  contract  at  land,  for  an  intended  2  Wiia.  S64, 
vagage^  and  'work  on  board  the  ship  m  port^  and  then  the  5?"  ^*  _^ 
voyage  fails,  they  may  sue  for  their  wnses  in  the  admiralty  i  j^^  ^ 
but  the  admiralty  has  no  jurisdiction  when  the  contract  is  at  Willis  t.  Or- 
land  ;  and  to  do  work  on  board  and  within  ihe  county  only  ;  "^^J^YT*^ 
and  not  with  a  view  to  a  voyage.  ^    ' 

§  5.  Though  the  contract  be  made  at  land,  seamen  may  4BQrr.  1944, 
sue  in  the  admiralty ;  because  there  they  may  all  Join,  and  Howe  v. 
the  ship  is  made  liable ;  and  the  admiralty  jurisdiction  is  ^^PP'*'- 
allowed  in  cases  of  contracts  made  upon  land,  with  a  mari- 
ner, to  serve  for  wages  in  the  ordinary  and  usual  way ;  there 
the  contract  is  only  a  memorandum,  fixing  the  rate,  and  as- 
certaining the  wages  ;  but  the  service  at  sea  is  the  principal 
matter  in  consideration ;  but  Lord  Mansfield  added,  '^  that 
I  Salk.  31,  Opis  v.  Addison ;  and  3  Stra.  968,  Day  v.  Searle, 
are  express,  that  when  there  is  a  special  contract,  by  which 
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Ch.  57.     the  mrtriners  are  to  receive  their  wages  in  any  other  man- 

Art.  2.     ner  than  is  usual,  or  if  the  agreement  be  under  nal^  so  as  to 

^_^^^-^_-    be  more  than  a  parol  agreement,  in  such  case  a  prohibition 

12  Mod.  38.   shall  be  granted ;''  ^'  but  if  the  common  and  usual  agree* 

ment,  generally  made  hyparol^  happens  to  be  put  in  wriiingj 

merely  without  a  seal,  or  adding  an v  special  agreement,  it  is 

no  more  than  a  memorandum  of  the  rate  of  wages  ;'^  and 

Yates  J.  said,  that  where  there  is  no  special  agreement,  the 

reliance  is  on  the  ship,  whether  the  contract  be  in  writing 

or  not ;  in  which  case,  the  seamen  declare  on  the  service^ 

^ik°^^*^'  ^^^  ^^*  writing  is  on\y  given  in  evidence  ;  but  it  is  otherwise. 

Clay  V.  Sad-  ^hen  they  are  obliged  to  declare  on  a  deed;  so  a  mate  may 

glare.  sue  in  the  admiralty  for  his  wages. 

Imo.aea —        §  e.   The  admiralty  has  no  jurisdiction  of  the  master^s 

Hernlmim^'  wages.    "  Freight  is  the  mother  oj  wages,  and  the  safely  of 

▼.  Bawdent.  the  ship  the  mother  of  freight ;  and  wherever  freight  is  due, 

—Imp.  963,    wages  are»    if  a  ship  is  lost  before  it  comes  to  a  delivering 

port,  no  freight  or  wages  are  due ;''  the. whole  voyage  must 

be  performed  in  order  to  entitle  the  seamen  to  their  wages, 

for  the  ship  is  only  entitled  to  her  freight  on  the  delivery  of 

her  cargo  ;  and  a  voyage  to  Newfoundland,  and  thence  to 

Lex  Mer.      Spain  and  Portugal,  or  some  port  in  the  Mediterranean,  was 

iSi  ^^       holden  to  be  one  entire  voyage,  and  the  wages  not  payable, 

though  the  ship  had  arrived  at  Newfoundland,  and   was 

taken  in  its  voyage  from  thence  to  her  port  of  delivery  of 

the  fish.  Here  the  ship  delivered  no  cargo  at  Newfoundland, 

but  went  there  merely  to  take  one  ;  and  to  arrive  at  a  port 

A**  190 '      ^^  destination  is  not  enough,  but  the  ship  must  arrive  at  a 

^'  port  of  delivery :  But  it  is  enough  that  earnings  be  made  by 

the  vessel  in  the  nature  of  freight,  as  if  advanced  money  be 

paid  in  part  of  freight,  and  named  so  in  the  diarter^partyf 

though  the  ship  be  lost  before  it  com^s  to  the  delivering 

Imp.  263 port,  yet  wages  are  due,  according  to  the  proportion  of 

Lex  M.  Am.  freight  paid  before  ;  for  the  freighters  cannot  have  their 
^^"  money  back. 

Imp.  264.—  §  7-  Seamen  are  not  entitled  to  wages  while  the  ship  is 
Stra.40&—  lading  or  unlading  ;  no  freight  being  paid  at  that  time  ;  but 
i^^M^^  if  there  be  a  special  agreement  (ov  wages,  in  such  case,  it  is 
i9o!  °^  good,  and  the  rule  does  not  coiitrol  the  ^cial  agreement. 
See  Champion  v.  Nicholas,  above. 

§  8.  If  a  ship  be  seized  for  debt,  or  for  having  contrabands 

on  board,  the  seamen  have  their  wages  up  to  tne  time  of  the 

seizure ;  because,  though  the  voyage  is  not  completed,  that 

is  the  fault  of  the  owners  and  not  of  the  sailors. 

Imp;  265.  §  ^*  ^y  ^^^  ^^'^  '^^  ^^^  custom  of  merchants,  if  the  ship 

Stnu707^      be  castaway,  or  perish  through  the  mariners'  fault,  they 

805.--1         loge  their  wages ;  so  if  taken  by  pirates  ;  or  if  they  run 

Mod.  405. 

Ld.  Raym.  632, 398,  576,  639, 650. 
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away ;  for  if  it  were  not  for  this  policy,  they  would  forsake    Ch.  57. 
the  ship  in  a  storm,  and  yield  her  up  to  enemies.  Art,  2. 

§  10.  So  a  seaman  is  entitled  to  wages  while  a  hostage^  as    \,^*v^i^^ 
where  in  1780,  the  plaintiff  was  given  as  one,  by  an  English  Tatcsr. 
vessel  to  an  American  privateer,  and  promised  £4  a  month,  Hall,  i  D. 
by  the  English  master.     Held, "  the  master  could  bind  his  *  ^I^g"" 
owners  in  contracts  made  for  their  benefit ;"  and  the  plain-   ™^' 
tiff  recovered  £4  a  month  while  he  was  a  hostage;  and 
mariners  may  sue,  at  common  law,  either  roaster  or  owners ; 
but  the  common  law  courts  cannot  stop  the  ship,  and  each 
mariner  must  bring  a  separate  action. 

6  J  U  *'  Capture  divests  the  sailor  of  his  right  to  pay;"  Lex.Mer. 
ana  being  an  officer  makes  no  difference.  ^™*  ^^' 

§  12.  After  capture  and  condemnation,  and  the  sentence  Bailie  v. 
reversed,  and  the  property  restored^  freight  is  paid  pro  rata  Modi^liani. 
itineris  ;  and  so  are  seamens^  wages  in  proportion.  i^"^*^^* 

§  13.  The  mariners  contract  with  the  ship,  the  master  and  j^^,  m,  j^ 
owners,  and  may  proceed  aeainst  either  of  them ;  against  I90, 193, 
the  ship  in  the  admiralty^  and  against  the  owners  and  mas-  ^^• 
ter  at  common  law ;  and  all  the  officers,  except  the  captain, 
as  well  as  the  seamen,  may  sue  in  the  admiralty ;  but  to  give 
it  jurisdiction,  the  services  must  be  performed  at  sea^  or  in  Robi  t. 
conten^lation  of  a  voyage  at  sea;  hence^  pilotage  from  Sandy  ^^^%^^ 
Hook  to  New  York  must  be  recovered  at  common  law,       ■•*W- 
though  the  pilot  is  a  seaman  ;  for  the  service  is  done  in  the 
country. 

§  14.  But  if  sailors  agree  not  to  sue  in  foreign  countries,  ^Sf'^ivT' 
but  to  abide  by  the  courts  of  their  own  country,  they  cannot  ^j  003     * 
proceed  against  the  master  abroad,  though  freight  be  re-  quiner V. 
ceived  for  intermediate  voyages,  made  before  their  return  to  Meyer, 
their  home  port.     In  this  case,  some  Dutch  sailors  sued  their 
master  in  England,  and  the  court  deciced  the  action  did  not 
lie. 

If  a  ship  be  captured,  freight  out  and  home,  and  on  her  re-  l  Ld.  Rajm. 
turn  voyage,  the  seamen  shall  be  paid  for  their  outward  voy-  ''^^ 
age,  and  for  half  of  the  time  they  remained  at  the  port  of 
delivery. 

Same  rule  adopted  in  this  case,  though  the  seamen  ship-  n  Mast.  R. 
ped  on  a  voyage  to  a  foreign  country,  and   back  to  the  ^%J\^^^ 
United  States,  captured  on  her  return  voyage.     Assumpsit 
by  an  indented  apprentice,  shipped  January,  1812,  with  his    - 
master's  consent,  against  the  captain,  at  t21  a  month.     In 
this  case,  the  ship  arrived  at  Bayonney  her  port  of  delivery, 
March  28, 1812,  unloaded  A^ril  16,  and  May  18,  had  loaded 
four  hundred  pipes  of  brandy,  was  thence  detained  to  Sep- 
tember 1 5,  waiting  for  a  license  from  the  emperor  to  depart ; 
the  license  being  then  obtained,  and  the  lacing  completed, 
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Ch..57.    she  was  ready  to  sail  September  30,  but  was  detained  by 
^rt.  2.     adverse  winds^  &c.  to  November  6 ;  then  sailed  for  Boston, 
got  on  the  bar  of  Bayonne,  and  was  there  repairing  till  Feb- 
ruary 13^  1813;  then  sailed,  and  was  captured  and  con- 
demned as  prize  at  Hal\fax ;  all  lost ;  wages  allowed  to  Sep- 
tember 4)  1813,  half  her  time  she  was  in  her  port  of  delive- 
ry.    The  court  deemed  this  a  correct  decision  on  principle 
independent  of  precedents ;  and  see  Arfridton  v.  Ladd* 
1  Pet.  A.  1).      Jill  responsibilUies  of  officers  and  crewcease^  during  a  deten- 
vf  fthi'p  Fair   ^'°"  "^^  captors,  as  prize,  or  by  belligerents  iot  amitjr,  for 
American.—  adjudication.    2.  They  are,  separately,  liable  for  individual 
1  Pet.  A.  i>.  acts  of  plunder  or  embezzlement,  but  the  principle  of  con- 
^^^'  &^'1"     tribution  by  all  is  not  allowed ;  but  in  the  latter  case,  they 
Brig  pka-^  ^^^  bound  to  Stay  by  the  neutral  ship,  and  if  they  volunta- 
beth.  rily  leave  her,  it  is  desertion  and  forfeiture  of  wages;  but 

after  an  unfavourable  adjudication  in  thelower  court  of  ad- 
miralty of  the  captors,  the  seamen  are  not  bound  to  remain, 
though  an  appeal  be  entered,  and  the  ship  remains  in  custo- 
dy, and  unsold.     3.  If  a  vessel  on  her  return  voya|;e  is  ta- 
ken and  qondemned,  the  seamen  are  entitled  to  their  wages 
to  the  last  port  of  delivery,  and  for  half  the  time  the  vessel 
staid  there ;  half  the  stay  to  unlade  the  outward  cargo,  and 
half  to  reload  and  prepare  for  the  return  voyage. 
1  ^«^*  A.  D.      The  ship^s  articles  are  prima  fade  evidence  of  a  seaman's 
T?Beii&^ai!  ^^^'^S  ^^^  ^n  board;  the  charge  against  a  seaman,  of  one 
'day's  pay  for  each  hour^s  absence,  after  that  appointed  at 
the  foot  of  the  articles,   for  rendering  on  board,  is  well 
proved,  under  the  act  of  Congress,  by  the  log-book  entry. 
Receiving  him  on  board  out  of  time,  does  not  remit  the 
penalty ;  the  log-book  entry  is  necessary,  though  not  con- 
clusive. 
v\Mr**-l^*  §  15.  A  shipwright  was  treated  with  by  a  captain,  for  the 

Lex.  Mer.      ^^'^  ^^  ^  ^^'P  >  ^^  ^^^^  mariners  with  him  to  try  her,  and  em- 
Am.  191,       ployed  them  some  time  in  launching  her,  &c.     Afterwards, 
cited  from  2  and  before  the  property  was  changed,  the  shipwright  and 
1M4.   ^^     captain  disagreed  ;  the  workmanship  was  removed  from  her 
and  the  hull  returned  to  the  shipwright.     She  had  never 
been  out  of  the  county,  and  the  mariners  were  allowed  to 
proceed  in  the  admiralty  against  her  for  their  wages.  In  this 
case,  the  seamen  performed  actual  services ;  no  misfortune 
happened  to  the  ship,  and  it  seems  that  wages  were  actual- 
ly stipulated  for. 
c  11     ai         §  16.  If  the  ship  unload  at  a  port  of  necessity  or  destina- 
Y.^Mico         ^'^^9  wages  are  always  due ;  this  rule  is  fixed ;  so  much  so, 
Lex.  Mer.      that  if  the  mariners  agree  not  to  claim  their  wages  until  the 
rJT'  ^df^""    *^'P  return,  this  is  no  bar.    Some  sailors  gave  a  bond  not  to 
':hii^,  8^     claim  wages  until  the  ship  returned  to  her  home  port.  Held, 

ast,  303. 
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ihcy  were  entitled  to  wages  to  the  first  port  of  delivery,    Ch.  57. 
though  the  vessel  never  arrived  at  her  home  port.  Art.  2, 

§  17.  But  in  Appleby  v.  Dods,  assumpsit  for  seamen's  >^^-v-^,/ 
wages,  by  the  plaintiif,  a  mariner,  against  the  owner  of  the  Appleby  t. 
ship,  in  a  voyage  io  Madeira^  the  West  India  Islands  and  Ja-  DodB,8£ast, 
macia,  and  to  return  to  London ;  the  shipping  paper  was  ^^* 
in  common  form,  except  it  ^' was  further  agreed  that  no  sea- 
many  &:c«  shall  demand  or  he  entitled  to  his  wages  or  any  part 
thereof  until  the  arrival  of  said  ship  at  the  abovementioned 
port  of  discharge,  and  her  cargo  delivered.''  The  ship  sail- 
ed from  Gravesend,  Feb.  1 1^  1806,  with  a  full  cargo  of  goods, 
for  Madeira^  which  she  delivered  there  in  April,  and  there 
took  in  a  cargo,  part  of  which  she  delivered  at  Dominica ; 
and  thence  sailed  to  Kingston,  in  Jamaica^  and  there  deliver- 
ed the  other  part,  and  took  in  government  stores  for  Port 
Antonio  in  Jamaica^  and  there,  also,  delivered  them ;  then 
sailed  to  Martha^s  Bay^  in  Jamaica^  and  there  arrived  June 
28,  1806,  and  delivered  the  rest  of  the  wine  shipped  at  Ma- 
deira^ and  then  loaded  with  sugars,  &c.  for  London,  and  was 
lost  at  sea,  August  28,  1806,  in  her  home  passage.  It  was 
urged  for  the  plaintiff,  as  the  voyage  was  divided  into  three 
partSf  to  Madeira,  to  the  West  Indies,  and  third,  home ;  and 
freight  earned  in  the  two  first,  the  plaintiff  was  entitled  to  his 
wages, pro  rata^  from  his  shipping  till  the  ship  left  Jamaica^and 
that  the  word  part  must  be  construed  reddendo  singula  singu- 
lis^ as  applicable  to  each  port  of  discharge.  Held,  the  plain- 
tiff could  not  recover;  that  the  contract  was  clear  ana  rea- 
sonable, and  its  terms  included  the  present  case. 

§  18.  Assumpsit  for  seamen's  wages.     The  plaintiff  was  a  Chandler  ▼.' 
seaman  in  a  ship  on  a  voyage  from  London  to  Honduras;  GreeTe8,2 
thence  to  Philadelphia^  and.  back  to  England;  the  articles  ^-^I'^^fi- 
were  in  the  usual  form ;   at  Honduras^  the  plaintiff,  in  the 
course  of  his  duty  in  the  ship,  received  a  heavy  blow  from  a 
piece  of  timber,  and  was  wholly  disabled  ;  at  Philadelphia, 
he  was  left,  and  the  ship  arrived  in  England^  his  wages  had 
been  paid  to.his  arrival  at  Philadelphia.     Held,  he  was  en- 
titled to  his  wages  from  Philadelphia  to  England ;  for  by  the 
marine  law  ^^a  sailor  disabled  in  the  course  of  his  duty,  is  en* 
titled  to  wages  of  the  whole  voyage,  though  he  had  not  per- 
formed the  whole.*^ 

§  19.  In  this  case  the  sedmen  were  imprisoned  in  Russia  Beal  t. 
aboutsix  months;  and  then  they  and  the  ship  (ah  English  one)  Thompson, 
were  released  and  she  earned  her  freight,  and  they  were  ad-  i.4  ^,^^' 
judged  to  be  entitled  to  their  wages  ;  for  this  Russian  seizure,  566. 
though  hostile,  partook  of  the  nature  of  an  embargo;  and  not 
of  a  capture  ;  and  that  it  did  not  put  an  end  to  a  contract  of 
a  mariner  for  wages,  &c.  and  during  the  time  of  such  deten- 
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Ch.  57«     tion  and  iroprisonnient ;  or,  if  like  a  temporary  capture,  yet 
Art.  2.       like  the  case  of  a  capture  and  recapture,  ihe  mariner  was  still 
entitled  to  his  wages ;  for  his  title  to  them  depends  on  the 
ship's  earning  her  freight  for  the  voyage,  and  the  perform- 
ance of  the  stipulated  duty.     Here  tne  ship  ultimately  earn- 
ed her  freight,  and  the  plaintiff  was  guilty  of  no  breach  of 
duty.     This   action  was  against   the   owner.     P.  559,  the 
court  said  ^'the  effect  of  capture  is  to  dissolve  the  contract 
X      both  for  freight  and  wages,  between  the  respective  parties 
thereto ;''  but  otherwise  in  case  of  recapture  ;  for  thereby  the 
Molloy  6.  2,  right  of  the  parties  are  revested  ;  or  as  Lord  Mansfield,  in 
ch.  4, 8. 13.    Hamilton  v.  Mendez,  expresses  it,  "the  jus  postliminii  con- 
tinues forever."     P.  561,  '*even  hostile  seizure  is  not,  neces- 
sarily, capture ;  the  ultimate  act  of  the  state  seizing,  assigns 
its  conclusive  quality  to  its  orignal  act/'    "If  it  condemn  in 
such  case,  it  is  capture  ah  initio^  "if  it  award  restitution,  it 
pronounces  on  its  own  act,  as  not  being  a  valid  act  of  cap- 
ture, but  as  an  act  of  temporary  seizure  and  detention,  upon 
§  rounds  not  warranting  condemnation  of  the  property,  or  the 
ealing  with  it  as  captured^    Judgment  for  the  plaintiff;  for 
the  ship  earned  her  freight,  and  he  did  his  duty  on  the  ori- 
Lez .'Mer.      ginal  contract,  and  the  contract  for  wages ;  and  it  is  now  set- 


>Am.  188.       ^led,  that  capture  divests  the  sailor  of  his  right  to  pay. 
BirgBtrom  y.       §  20.  In  this  case,  it  appears  to  have  beep  hblden,  that  il 
MiUs,  cited    ^  ship  be  captured  and  recaptured,  and  afterwards  arrives  at 


4  East,  560.   j^^^,  p^^.^  ^f  destination,  ana  discharges  her  cargo,  the  mari- 
ner is  entitled  to  his  wages. 
Luker.  §  21.     In  this,  the  Sarah's  case,  the  ship  was  bound  from 

Lyde,  a         Newfoundland  to  Lisbon,  and  had  made  17-21  parts  of  her 
Burr. 882.      voyage,  half  her  fish  was  saved,  and  freight  was  accept- 
ed; the  goods  paid  half  freight  on  1 7-21  parts  of  the  passage, 
and  wages  were  allowed  in  the  same  propt>rtion. 
3  Dallas,  39.       A  seaman  is  shipped  on  board,  and  is  dismissed  without 
faulty  by  the  master,  before  the  voyage  is  ended.     He  shall 
have  his  wages  stipulated  for  the  whole  voyage,  but  tberest 
of  the  crew,  in  such  case,  can  only  claim  to  the  extent  of 
their  contract,  though  their  risk  and  labour  becomes  greater* 
Dal.  393.  §  22.  A  master  is  liable  for  seamen's  wages  shipped  by 

the  owner,  if  he  allows  them  to  serve  on  board. 

3  Johns.  R.  §  23*  In  the  master's  absence  the  first  mate  permitted  the 
^  *?»  crew  to  go  on  shore,  and  the  second  mate  was  ordered  to  re- 
Davis.-^  ^^^^  ^"d  take  care  of  the  vessel  at  night,  but  neglected  to  do 
1  P€t.  132,  so,  and  some  part  of  the  cargo  was  stolen  out  of  the  vessel. 
Qfto'  iff'  Held,  the  crew  were  not  liable  to  contribute  out  of  their 
IS?!—   '        wages  to  make  good  the  loss :  2.  if  the  loss  or  embezzle- 

4  Bos.  &  P.    men  of  goods  can  be  traced  to  a  particular  seaman,  the 

u4» . 
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rest  of  the  crewiought  not  to  contribute  when  they  are  no     Ch.  57, 
way  concerned.  Art.  2. 

§  24.  The  seaman  has  his  full  wages  where  the  vessel  is  cap-  \^^v^/ 
lured  by  the  mastert  fraudulent  conduct ;  as  where  a  sea-  3  johns  R. 
man  was  hired  for  a  voyage  from  New  York  to  Bombay,  518, 523, 
thence  to  Canton,  and  back  to  New  York ;  the  vessel  was  ^"^^g^^ 
laden  with  articles  contraband  of  war,  and  in  her  voyage  to  See  5  Esp. 
Bombay,  the  master  pretending  a  want  of  water,  not  true  in  R.  6. 
fact,  deviated,  in  order  to  put  into  the  Isle  of  France,  the 
real,  but  concealed  port  of  destination,  and  while  proceeding 
to  that  island,  and  near  it,  was  captured  by  a  British  cruiser, 
and  afterwards  condemned;  the  seaman  was  put  on  board  an 
English  frigate  and  afterwarcjls  shipped  to  London,  whence 
he  sailed  to  Wilmington,  North  Carolina,  and  thence  came 
to  New  York,  and  sued  the  owner  of  the  ship  for  his  waives,  MalyneS 
and  recovered  them  according  to  the  contract,  from  the  lime  Lex.  Mcr. 
be  left  New  York  till  her  return  there  again,  deducting  such  J^*"[  ^^ 
wages  as  he  had  earned  and  received  during  his  absence.       ^* 
Abbott  354,  444,  Mar.  Ord.  Lewis  XIV.  ch.  14,  a.  3,  Poth- 
ier;  5  Esp.  N.  P.6;  1  Sid.  179* 

^  25.  J^o  freight  earned — so  no  wages  /  but  the  seamen  may  ^  johni.  R. 
have  an  equitable  lien  on  the  goods  saved,  for  a  compensa-  I54,  Dun- 
tion,  in  the  nature  of  salvage  ;  as  in  a  voyage  from  Greenock  jj®*  ^-  '^^?^ 
to  New  York,  the  ship  Sarah,  was  abandoned  of  necessity  i^et!'54 
by  the  crew,  who  took  the  boat  and  brought  away  a  part  58,79,203. 
of  the  cargo  ;  the  boat,  and  crew,  and  articles  saved,  were  Abbott,  96L 
afterwards  taken  up  at  sea  by  another  vessel  and  brought  to  ^  Pct.424. 
New  York,  and  the  goods  saved  by  this  other  vessel,  were 
libelled   by  her  crew,  for  salvage.     In  the  seaman's  action 
for  wages,  held,  as  above. 

§  26.  Special  contract  for  wages  not  rescinded^  seamen  cannot  2  Eart,  145, 
sue  on  the  general  counts  in  assumpsit.    Plaintiff  sued  the  cap-  Uulle  t. 
tain  of  a  Danish  ship,  for  wages  from  Altona  to  London ;  tn-  Heightman. 
debitatus  assumpsit^ p\e^^  never  promised;  defence  was,  writ- 
ten articles  of  agreement  -signed   by  the  plaintiff,  &c.,  by 
which  it  appeared  that  they  were  hired  for  a  voyage  from    ' 
Altona  to  London  and  back^  and  express  stipulation  the  sea- 
men should  assist  in  carrying  the  ship  back  to  Altona,  and 
make  her  fast,  &c.  before  they  should  make  any  demand  on  the 
captain  for  wages  due  under  a  certain  penalty ;  another  stipu- 
lation not  to  demand  any  money  of  bim  in  a  foreign  port, 
but  to  be  content  with  the  wages  advanced,  till  the  ship  re- 
turned to  Altona,  &c.  &c.     In  London,  the  captain  turned 
the  plaintiff  and  crew  out  of  the  ship.     Judgment  for  the  de- 
fendant, and  held,  this  conduct  of  the  captain  did  not  put  an 
end  to  the  special  contract;  and  if  the  plaintiff  had  any  reme- 
dy,, it  was  either  for  the  breach  of  the  special  contract,  or  for 
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Ch.  57.    tortiously  preventing  the  plaintiff's  earning  his  wages.     See 
^rL  S.     Weaver  t.  Burroughs,  and  Towers  v.  Barrett. 
s^r^,/"^^       §  27.  The  seamen  may  sue  the  captain  for  any  wages  due 
1  New.  R.     to  ihcm  beyond  such  sum  as  he  may  have  paid  out  of  their 
299.  wages  to  the  government,  by  force  of  any  statute. 

3  Bot.  &  p  §  28.  .^  passenger  entitled  to  salvage  instead  of  wages  ;  as 
612,  Net».'  where  a  ship  being  in  great  danger,  and  the  captain  and  part 
man  v.  Wei-  of  the  crew  left  her;  a  passenger,  at  the  request  of  the  rest 
^«"-  of  the  crew,  look  the  command, and  brought  her  into  port  in 

safety.  The  owner,  in  bis  letter  to  an  underwriter,  acknow- 
ledged the  passenger's  merits  in  savins:  her,  and  expressed  a 
desire  to  make  him  a  compensation.  Held,  he  bad  a  right  to 
sue  the  owner  for  salvage.  This  he  sued  for,  and  judgment  for 
him.  First  count,  a  short  one  for  salvage  ;  second,  work  and 
labour  about  saving  the  ship  and  delivering  her  to  the  defeo* 
dant ;  third,  for  work  and  labour  generally ;  fourth,  quantum 
meruit  for  the  same ;  also,  said  by  the  chief  justice,if  the  male 
left  oh  board,  had  done  what  the  plaintiff  did,  in  saving  the 
«  ship,  he  would  not  have  been  entitled  to  any  salvage,  as  he 
would  have  only  done  his  duty;  but  the  plaintiff  did  more  than 
his  duty  as  a  passenger ;  for  when  he  assumed  the  command, 
be  macfe  himself  responsible  in  the  same  manner  as  if  he  had 
been  master ;  this  he  was  under  no  obligation  to  do.  So  if 
a  pilot  risk  his  life  beyond  his  duty^  and  save  the  ship. 
Jnly  20  Art.  3.  Act  of  Congress  for  governing  seamen.     §  1.  This 

]790.-^  act  provides,  that  all  vessels  bound  on  foreign  voyages,  and 
Cited  Lex.  coasting  vessels,  above  fifty  tons,  other  than  to  adjoining 
1^'  "**  states,  shall  have  a  shipping-paper,  in  writing  or  print,  to  be 
signed  by  the  parties.  By  the  second  section,  each  seaman, 
for  each  hour's  absence  or  neglect  of  duty,  forfeits  one  dav's 
pay  before  sailing ;  and  if  he  deserts,  he  forfeits  double  bis 
advanced  wages.  And  the  fourth  section  fines  any  person 
filO  a  day,  for  knowingly  harbouring  or  secreting  any  sea- 
roan  belonging  to  any  vessel,  one  moiety  to  the  prosecutor, 
and  the  other  moiety  to  the  United  States ;  and  makes  any 
credit  given  him, above  9l,  invalid,  until  the  voyage  is  ended. 
Section  5.  Forfeitures.  By  the  sixth  section,  he  may  de- 
mand one  third  of  his  wages,  due  at  every  port  where  the 
ship  shall  unlade,  before  tne  voyage  be  ended,  unless  the 
contrary  be  agreed,  and  may  demand  the  whole,  according 
to  cpntract,  as  soon  as  the  voyage  is  ended,  and  the  cargo 
or  ballast  discharged;  if  not  paid  in  ten  days,  or,  if  there 
be  any  dispute,  they  may  libel  the  vessel  in  the  admiralty, 
£^nd  all  may  join  in  the  same  libel,  retaining,  hgwever,  their 
actions  at  common  law,  if  they  prefer  them;  Seventh  sec- 
tion provides,  that  if  a  sailor  desert  from  the  ship,  a  justice 
of  the  peace  may  commit  him,  &c.    Eighth  and  ninth  sec- 
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tions  direct,  certain  ships  to  have  medicine  chests,  and  cer-  Ch.  57- 
tain  provisions ;  and  if  short,  and  short  allowance  be  had,  Jlrt.  4. 
the  master  or  owner  shall  pay  double  watches.  s^^^y'^ 

§  2.  As  to  their  protections,  sec  act  of  Congress,  of  May 
26,  1797,  and  ejremptions  from  arrest  for  debt,  or  contracts, 
during  the  term  of  their  public  seraice. 

§  3.  In  this  case  it  was  decided,  that  if  a  seaman  agree  6D^E. 
for  such  a  sum^  wages  for  the  voyage,  if  he  performs  it,  and  320,  Cutter, 
he  dies  in  it,  his  administrator  cannot  recover  any  thing  \  p^^^U. 
the  performance  of  the  service  is  a  ccndition  pretedenL 

§  4.  If  a  ship  be  captured  and  ransomed^  and  then  recap-  T-ex  Mcr. 
tured,  then  she  finishes  her  voyage,  and  earns  her  freight,  ^^  ^' 
yet  wages  are  not  due,  for  the  enemy's  right  subsists;  but 
not  on  a  recapture,  mei'ely  after  a  capture,  for  by  the  re- 
capture, the  enemy^s  right  is  at  end. 

Art.  4.  Impressment  of  seamen.  §1.  This  power  used  in 
England,  time  out  of  mind,  has  never  been  exercised  in  the 
United  States,  since  they  were  independent,  aAd  pever  in 
America  under  Colony  or  Province  laws,  in  the  manner  in 
which  it  has  been  exercised  in  England. 

§  2.  In  this  case,  this  power  was  largely  considered,  and  Cowp.  513, 
the  court  held,  that  this  power  to  impress  in  England,  seamen,  T^bb* 
seafanng-men,  and  persons,  whose  occupations  and  callings  are     "    ** 
to  work  in  vessels  and  in  boats  upon  rivers,  is  founded  in  tmme- 
morial  usage  ;  and  that,  upon  the  same  foundation,  immemorial 
usage,  there  may  be  a  Ugai  right  of  exempticn.    This  was  de- 
cided in  the  B.  R.  on  a  habeas  corpus,  on  which  the  body  of 
John  Tubbs,  an  impressed  seaman,  was  brought  into  court ; 
he  was  impressed  on  a  warrant  from  the  admiralty  in  the 
usual  form,  empowering  Lieyt.  Tail  ^.^  to  impress  seamen,  sea* 
faring  menf^^  &c.     Tubbs  claimed  an  exemption,  as  a  water- 
man of  the  city  of  London,  in  certain  service.     See  Rex  v. 
Phillip,  Cowp.  832 ;  cited  East^s  Cr.  L.  308. 

§  3.  The  admiralty  acts  under  a  commission  from  the 
crown,  and  this  power  the  king  exercised  throughout  his  do- 
minions, except  where  there  were  special  exemptions* 

Though  our  Colony  laws  did  nbt  provide  for  this  sort  of 
impressment  in  particular,  yet  they  were  by  no  means  stran- 
gers to  the  principles  of  impressment. 

§  4.  By  a  Colony  law,  passed  in  1641,  one  magistrate  and  Mass.  Col. 
the  overseers  of  any  public  works,  were  authorized  to  impress  ^*^»  ^^^' 
workmen,  under  certain  limitations ;  but  it  was  provided,  that 
no  roan  be  impressed  to  go  out  of  the  Colony  as  a  soldier, 
but  in  virtue  of  some  act  of  the  general  court ;  and  that  no 
man's  cattle  or  goods  be  impressed,  but  by  warrant  grounded 
on  some  act  of  the  general  court,  and  fdr  a  reasonable  hire 
and  allowance  in  case  of  loss  or  injury  thereto. 
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Cit.  57.  §  5.  There  was  a  similar  law  passed  in  Connecticut,  as 
^rL  5.  early  as  1672.  These  laws  clearly  shew,  this  Colony  legis- 
v_^^^^^_^  lature  claimed  the  right,  and  exercised  the  power  in  passing 
Laws  of  1^^^  ^^  impress  men,  (their  cattle  and  goods)  into  the  public 
Connecti-  service,  even  to  be  sent  as  soldiers  out  of  the  colonies ;  and 
ca^  this  power  of  impressment,  has  invariably  been  exercised  by 

A.  D.  1672.  jjjg  legislature  of  Massachusetts  upon  all  pressing  occasions, 
by  statutes  passed  for  the  purpose,  from  1641  down  to  the 
American  revolutionary  war,  included,  as  appears  in  the 
statute  laws  of  the  Colony,  Province  and  State  ;  and  it  is  a 
power  that  must  be  inherent  in  every  government,  as  essen- 
tial to  self-preservation  in  times  of  great  emergency ;  but  it 
is  a  power  that  ought  to  be  exercised  wiili  great  care  and 
caution,  and  so  as  to  infringe  upon  the  liberty  of  the  citizen 
as  little  as  possible. 

Art.  5.  Admiralty  cases  in  Pennsylvania  ;  further  as  to 
such  wages.  §  K  If  a  seaman  libel  for  wages  against  the 
owner,  and  make  the  master  a  party,  and  no  process  served 
on  him,  he  is  not  admitted  as  a  witness  to  prove  the  facts 
alleged  in  the  respondent's  answer.  1  Peters,  141. 
1  Peters^  §  2*  Where  a  seaman  is  incorrigibly  disobedient,  the  mas* 

175,  Thome  ter  may  dismiss  him.     1  Peters,  176,  Thorne  v.  White. 
V.  White.  And  a  master  may  displace  a  mate  for  just  cause,  but  this 

cause  Ynay  be  inquired  into.     If  a  seaman  disobey  and  re- 
fuse to  do  his  duty,  but  in  time  repents  and  offers  amends 
and  a  faithful  discharge  of  his  duty,  the  master  is  bound  to 
receive  him. 
1  Peters^  U      §  3.  Evidence  in  cases,  ^c.    The  entry  in  the  log-book  is 
Plwenix  ^"^  "^^  conclusive  evidence,  nor  admissible  evidence,  except  in 
1  Peters'siO,  ^^e  cases  stated  in  the  act  of  Congress ;  nor  is  the  master  a 
Thompson     competent  witness  in  suits  by  seamen  for  wages  ;  nor  can 
*•*!??*'*•    one  seaman  be  a  witness  for  another,  if  the  witness  and  party 
Tpeters**      ^^^^  ®  common  interest  in  the  point  in  controversy. 
178,  Jackson      §  4.  A  seaman* s  receipt  in  full  of  all  debts,  dues,  and  de- 
».  White.—   mands,  is  only  prima  facie  evidence  against  his  claim  for 
Whttem^     wages,  and  may  be  examined  into  ;  but  discharges  given 
A  ai.  r.  ship  with  due  deliberation,  and  a  full  explanation  of  circum- 
Neptane.       stances,  will  not  be  set  aside  on  light  grounds. 
wnieSwm '      §  5.  Alien  parties :  our  courts  will  not  take  cbgnizance  of 
V,  the  For-     their  causes,  and  between  masters  and  crew  of  foreign  ves- 
soket     ^     sels,  unless  under  special  circumstances. 
1  Pet.  105.         ^jjj  jjj  gyjjg  f^^  wages  by  foreign  seamen,  the  decision 
ought  to  be  according  to  the  laws  of  the  country  to  which 
the  ship  belongs. 
lPeten,212,       ^  g^  Manner  of  the  seamen^s  signing,  ire.   One  shipped,  but 
shS^Regu-    *^'^  ^^^  ^^S^  articleiJ ;  he  is  to  be  paid  according  to  the  act  of 
lut.  Congress ;  and  he  is  entitled  to  all  the  benefits,  and  subject 
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to  all  the  forfeitures,  prescribed  by  the  maritime  laws  that    Cii.  57. 
existed  before  the  act  of  Congress. '  ^rt.  b. 

The  act  of  Congress  includes  seamen  shipped  in  foreign   n^p-v^p/ 
ports.     1  Peters,  223. 

§  7.  Embezzlement  by  the  crew<,  Sire,  of  the  cargo ;  the  whole  l  Peteri,239, 
crew  contribute,  according  to  their  respective  wages,  includ- 
ing  master  and  officers ;  but  the  crew  is  exonerated,  if  they 
prove  it  was  without  their  paticipation  or  contrivance. 

§^8.  Seamen  deserting  in  danger  and  distress,  are  liable  for  siiJl'^^se.  * 
the  damages  sustained  in  consequence  of  their  desertion  of 
the  ship,  and  lose  their  wages.  SPeten, 

By  the  general  marine  law,  seamen  are  obliged  to  stand  411,  Dixon 
by  the  ship  till  the  cargo  is  landed  safely,  under  the  penalty  ^  *'•  ^^* 
of  forfeiting  all  their  preceding  wages-;  but  the  master  may  ^^'|  7  j^. 
expressly  or  impliedly,  waive  this  obligation ;  nor  does  it 
exist,  if  he  neglect  to  supply  them  with^  the  necessary  pro* 
visions.     And  if  the  shipping*paper  be  silent,  he  is  bojind  to 
them,  at  the  commencement  of  the  voyage,  to  have  the  ship 
furnished  with  all  customary  requisites  for  navigation,  that 
she  may  be  seaworthy,  ana  to  supply  them  with  good  and 
sufficient  provisions,  while  in  his  service. 

A  seaman   was  absent  from  the  ship  above  forty-eight  l^.*?"»'P 
hours,  and  entered  in  the  log-book,  duly,  as  a  deserter^  then  ^  y^^e 
returned,  and  was  received  by  the  master.    Held,  hereby  brig  Com- 
the  forfeiture  of  his  wages  was  waived,  and  he  recovered  mwcc. 
for  ttie  whole  voyage. 

§  9.  Cruelty  of  the  master^  ire.  effect  on  woge».    A  Swedish  ^J^}^ 
seaman  was  discharged,  and  allowed  his  wages  because  of  ^^^  a.]!?, 
the  master^s  cruelty ;  so  if  this  obliged  the  seamen  to  leave  —2  Kt.  420. 
the  ship  during  the  voyage,  they  are  entitled  to  full  wages 
for  it;  same  as  to  the  mate.  Rice 9.  the  Polly  and  Kitty,  see 
Abbott,  p*  4,  ch.  2,  s.  1  ;  Pothier,  Louage  des  Matelots,  p. 
296;  Laws  of  the  Hans  Towns,  art.  42. 

§  10.  Cases  of  shipwreck.    Seamen  are  entitled  to  their  ]l  l*eter»,  58, 
wages,  if  enough  of  ship  or  cargo  is  saved  to  pay  them ;  and  cm^i  Pe- 
though  the  part  saved  oe  less  than  the  freight.    If  the  vessel  tert,  186. 
be  lost  before  she  arrives  at  her  port  of  delivery,  yet  wages 
are  due  if  the  freight  be  advanced.     2  Peters,  426 ;  and  see 
a.  X,  B.  o. 

§  Jl«  Wages  depend  on  fre^ht^  ^c.    This  is  the  fund  for  lPeteri,l25, 
them,  and  ihey  participate  in  its  risk ;  hence,  due  where  a  5**^^"^!^- 
seaman  was  carried  ofT,  ship  taken  and  retaken,  and  paid  yiQia.!!f 
salvage,  and  earned  freight.     A  seaman  is  impressed  by  a  Id.  132. 
foreign  power,  but  the^hip  proceeds^  he  cannot  have  wages  ;s 
aliier^  if  detained  for  adjudication,  and  he  not  impressed. 
Watsoi(i  V.  the  brig  Rose.     Wages  are  due  at  every  deliver-  i  Peteri,l86, 
ing  port,and  whenever  freighlis  earned;  and  no  agreement  of 
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Ch.  57.     the  owner,  making  the  freight  of  outward  voyage  depend 
Art.  5.     on  the  return  one,  will  affect  the  seamen^s  wages,  without 
v^p^^,-^^    their  privily ;  and  doubtful,  if  with  it.  / 

lPeter8«il5«  §1^*  Casts  of  8%cknts9.  A  seaman  is  sent  out  of  a  ship  on/ 
117, 118.  *  special  services^  is  taken  ahd  made  a  slave,  falls  8ick,&c.  hi/ 
119,  Hart  ▼.  ransom,  cure  and  expenses  dfe  to  be  paid  by  the  roaster  or 
Ue*/^.^**'  owner,  as  well  as  his  full  wages  for  the  voyage.  If  sickness 
prevent  the  seaman  performing  bis  duty,  and  not  any  fault 
of  his,  he  has  his  full  wages ;  and  if  he  dies  on  the  voyage, 
his  heir  has  his  full  wages.  And  where  a  seaman  was  ship- 
ped at  the  current  monthly  wages^  and  died  on  the  voyage, 
bis  representatives  recovered  wages  for  the  whole  voyage ; 
1  Peters,  143,  Idl,  Walton,  administrator,  v.  the  ship  Nep- 
tune ;  and  157 :  but  if  the  sickness,  disability,  or  death  of  a 
seaman,  is  owing  to  his  vicious  or  unjustifiable  conduct,  be 
or  his  representatives  must  bear  the  loss  of  wages.  Id.  Sol 
if  one  be  left  sick  in  a  foreign  port,  and  after  he  recovers 
can  rejoin  his  ship,  but  will  not,  be  has  wages  only  to  the 
time  he  might  have  rejoined.  1  Peters,  138,  Williams  v.  the 
brig  Hope.  If  a  seaman  ship  as  an  able-bodied  man  when 
diseased,  and  dies,  no  wages  after  his  death.  3  Peters,  263. 
§  1 3.  Special  clauses  in  the  iktpfnns-piipers.  A  common  one, 
making  the  wa^^s  payable  on  the  snipes  return  ;  with  such, 
the  wages  for  the  outward  voyage  were  allowed,  though  she 
perished  on  her  return  voyage.  Such  common  cla^e  is 
merely  intended  to  prevent  the  sailors^  libelling  in  foreign 
ports,  and  not  otherwise  to  affect  the  principles  of  wages ; 

1  Peters,  187,  Relf  v.  ship  Maria ;  315,  Johnson  v.  Sims : 
and  agreement,  the  seamen  shall  sue  for  their  wages  only  in 
their  own  country,  is  legal.     1  Peters,  104. 

§14.  For/et/ure  o/*io(i|^e^,  see  Desertion,  above.  Usually, 
broils,  assaults  and  batteries,  resistance  to  the  master,  &c., 
on  the  part  of  the  seamen,  do  not  work  a  forfeiture  of  them, 
as  these  offences  may  be  reasonably  punished  by  the  mas- 
ter. 1  Peters,  1&8,  Thome  t.  White;  aliUty  as  to  mutinous 
and  rebellious  conduct  persisted  in.  Id.  186,  Relf  v.  the 
ship  Maria. 

§  15.  DAts  of  the  master^  ^c;  vessel  is  seized  for  these, 
and  the  voyage  is  defeated ;  the  seamen  are  entitled  to  wages 
pro  t'antOj  and  an  extra  compensation  for  the  disappointment. 

2  Peters,  261,  Woolfe  &  and  al.  v.  the  brig  Oder.  Why  not 
wages  for  the  whole  voyage,  according  to  their  contract  ? 

§  16.  Seamen,  separated  from  the  ship,  and  returning  as 
soon  as  practicable^  have  their  wages,  as  when  taken  from 
an  American  vessel  by  a  French  privateer,  and  the  vessel 
carried  into  port,  but  was  liberated  and  performed  her  voy- 
age ;  the  seamen  escaped  from  the  privateer,  and  returned 
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to  the  Dort  of  departure ;  some  of  them  carried  wages,  others  Ch.  d8. 
workea  their  passage  home ;  they  recovered  their  wages  for  n  ^rU  1. 
the  voyage,  deducting  what  they  had  earned  after  so  sepa- 
rated. 3  Peters,  384. 

$  17.  How  they  may  sue ;  may  sue  either  the  ship,  the  mas- 
ter, or  the  owners,  for  their  wages. 


CHAPTER  LVIII. 


CASE  ON  TORTS.    GENERAL  PRINCIPLES. 


Art.  1.  General  principles* 

§  1.  In  the  preceding  chapters,  the  principles  on  which 
assumpsit  is  founded,  were  examined,  somewhat  at  large, 
and  the  principles  of  contracts  were  briefly  considered ;  these 
chapters  properly  embrace  the  action  oj  the  case  upon  con* 
tracts^  on  the  several  subjects  in  them  alphabetically  treated 
of.  This  and  the  following  chapters  to  ch.  79,  will  treat  of 
case  on  torts^  in  various  forms,  as  torts  and  wrongs^  by  one^s 
agents,  or  servants,  by  assessors,  attornies,  &c. ;  cheating, 
deceit,  escapes,  false  returns,  &c.  defamation,  disturbance, 
&c.,  not  so  accompanied  with  actual  force^  as  to  make  tres- 
pass vi  et  armisf  the  proper  action ;  vet  all  so  founded  in  tort 
and  wrongs  as  that  in  all  of  them,  the  plea  not  guilty,  is  the 
general  issue. 

§  3.  As  no  man  can  be  liable  to  an  action,  but  in  one  of 
three  ways,  either  1st.  because  he  has,  in  fact,  or  in  law,  (i«* 
sumed  or  promised  to  do  the  thing  or  contracted  to  do  it ;  or 
2d.  because  he  has  done  some  wrong  or  tortious  act^  by  him- 
self or  servant,  to  another,  by  negligence  or  design ;  or  3d. 
because  some  law,  specially  gives'  the  action,  he  must,  in 
every  case,  be  sued  or  prosec^uted  on  his  promise  or  contract^ 
or  for  his  tortious  act,  or  on  some  such  law;  promises  or 
contracts  have  been  already  considered,  generally,  and  in  a 
special  manner,  as  far.as  they  are  the  grounds  of  actions  of 
assumpsit,  and  will  be  considered  further  in  the  chapters  re- 
specting covenant  and  debt ;  conveyances  in  equity. 
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Ch.  58.        §  3.  Torlioui  act$^  in  part,  are  now  to  be  considered  in  the 

^rU  !•     various  branches  of  this  action  of  the  case,  and  as  to  other 

parts,  will  be  considered  in  repltvm  and  in  trespass^  vi  et  ar^ 

mis ;  this  chapter  and  the  twenty-one  that  follow,  embrace 

iorti&ui  acts^  as  the  grounds  of  actions  in  penmtal  matters, 

and  as  to  landi^  (where  they  are  not  to  recover,)  not  tt  et  ar- 

mis ;  and  these  chapters  will  be  divided  into  articles,  as  the 

preceding  ones  were,  each  subject  matter  will  1>e  included 

in  each  chapter.    These  tortious  acts,  as  more  generally  di- 

Smsof^-    ^'^®^i  ^^^  ^f  three  descriptions  ;  1st.  negligent  acts  or  non- 

clantiona  in  y^flvtittcef,  as  where  one  neglects  to  do  something  he  ought 

case.  S  Chit,  to  do ;  3d.  malfeasances,  as  where  one  does  something  bad- 

wttPl.^to  ij^  gpj  to  the  injury  of  others ;  and  3d.  misfeatances,  as 

iiot«s!^         where  one  does  a  thing,  otherwise  than  it  should  be  done, 

and  to  a  like  injury ;  but  these  descriptions  are  very  ^ne* 

ral,  and  not  easily  distinguished  ;  and  in  the  subdivisions, 

our  minds  must  be  carried  to  subjects  and  to  matters  more 

obviously  distinct,  and  more  obviously  distinguished  by  their 

names. 

§  4.  The  third  description  of  personal  actions  is  not  pro- 
perly grounded  on  contracts^  as  usually  understood,  or  on 
torts,  but  are  given  by  statutes,  in  certain  cases ;  on  Black- 
stone^s  idea,  that  every  member  of  society  impliedly  promi- 
ses to  do  what  the  law  enjoins,  as  to  satisfy  a  judgment 
against  him,  or  to  pay  a  penalty  the  law  enacts ;  a  promise 
is  the  ground  of  action,  even  in  suits  on  judgments,  and  for 
penalties.  But  this  idea  of  a  promise,  is  too  remotely  im* 
plied,  to  be  fairly  viewed  as  the  ground  of  action;  nor  have 
declarations  on  judgments  or  for  penalties,  ever  stated  the 
defendant  promised ;  but  have  stated  facts,  and  have  con- 
cluded that  an  action  has  accrued  to  the  party  plaintiff,  to 
recover  against  the  party  defendant.  Hence,  when  the  law 
on  a  certain  state  of  facts  gives  an  action,  and  without  any 
proper  consideration  of  a  promise,  it  is  best  to  make  it  a  dis- 
tinct kind  of  action;  as  when,  for  instance,  a  statute  says 
under  such  circumstances,  and  in  such  a  case,  the  party 
shall  have  an  action  to  recover  of  another  some  penal  sum 
or  thing  named.  There  are  many  cases  in  which  the  plain- 
tiff may  elect  to  have  assumpsit  or  case,  stated  in  various 
parts  of  the  work  ;  also  3d.  Chit,  on  PI.  117,  370 ;  that  is, 
where  the  defendant  assumed,  and  has  been  guilty  of  negli- 
gence or  misfeasance  in  the  performance.  See  Bailments, 
ch.  17  J  Carriers,  ch,  23,  &c.;  and  3  East,  62;  3  Wils.  429; 
6  East,  333;  3  Wils.  348. 

§  5.  Actions  of  this  third  description,  will  generally  be 
found  under  the  heads  of  actions  of  the  case  or  of  debt ;  and 
will  be  distinctly  considered  in  the  subdivisions  of  actions. 
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§  6.  This  action  is  sometimes  called  an  action  on  the  case,  Ca«  58. 
sometimes  an  action  upon  the  case,  and  by  many  an  action  ArU  2. 
^the  case.  v_^^^^^^^ 

§  7.  Whenever  the  defendant  justifies  using  force,  his  plea  e  d.  &  E. 
must  show  that  he  used  no  more  force  than  the  case  299, 3oo, 
reauired ;  and  Gregory  and  wife  v.  Hill.  Collins  ▼. 

9  8,  To  support  case  for  a  tort,,  there  must  be  damnum  cum  w^^^^f^ 
injuria  ;  was  an  action  for  enticing  away  the  plaintiff's  wife ;  584,  Wiu-' 
and  held,  also,  her  declaration  is  not  admissible  evidence.    ^^^  ^* 

§  9.   This  was  case  brought  against  the  defendant  for  2^§^k!^5^' 
disturbing  the  plaintiff  in  the  ^Jice  o^  parish  clerk ;  and  held,  Lee  v. 
it  will  lay*     But,  trifling  actions  will  be  discouraged  by  the  Drake.— 1 
court.  ^'  ®^*  ^* 

§  10.  Where  a  statute  creates  a  right  and  a  remedy^  no  ac"  12  Mass.  R. 
tion  lies  at  common  law  ;  as  where  the  legislature  authorized^  ^^»  ^^- 
tfae  defendants  to  make  this  canal,  and  provided  a  speciaf  {voprieton 
mode  of  redress  for  those  injured  in  their  properly,  by  the  of  the  Mid- 
natural  and  necessary  effect  of  making  the  canal  ;  held,  no  dlet^x  Ca- 
action  lay  for  such  injury  at  common  law ;  the  plaintiff  T^'a-^^^Jg* 
brought  case  at  common  law,  and  was  non-suited.  *    ^  *  ' 

Art.  3*  Trespass  on  the  case. 

§  1  •  This  action  lies,  generally,  for  the  redress  or  wrongs 
and  injuries  without  force  ;  and  it  may,  properly  enough,  be 
called  by  this  name,  because  the  plaintiff,  in  most  cases, 
states  his  case  at  large  in4iis  declaration  ;  and  it  lies  for 
nonfeasance,  in  neglecting  to  do  what  one  has  promised,  or 
ought  to  do ;  for  malfeasance  in  doing  something  that  should 
not  be  done,  and  for  misfeasance  in  doing  something,  other- 
wise,  than  it  should  be  done. 

§  2.  Lord' Mansfield  and  the  court  said,  "  an  action  on  j^?"t-  j 
the  case  is  founded  on  the  mere  justice  and  conscience  of  ^^  Rj^dJIii. 
the  plaintiff's  case,  and  is  in  the  nature  of  a  bill  in  equity, 
and  in  effect  is  so;''  hence,  a  former  recovery,  a  release  or 
satisfaction  may  be  given  in  evidence ;  and  ^^  whatever  will, 
in  equity  and  conscience,  according  to  the  circumstances  of 
the  case,  bar  the  plaintiff's  recovery,  may  in  this  action  be 
given  in  evidence  by  the  defendant,  because  the  plaintiff 
must  recover  upon  the  justice  and  conscience  of  his  case, 
and  upon  that  only ;"  these  principles  were  laid  down  in  an 
action  against  the  defendant  for  enticing  away  the  plaintiff's 
journeyman,  of  whom  the  plaintiff  had  recovered  the  agreed 
penalty  in  the  nature  of  agreed  damages* 

§  3.  This  action  is  a  universal  remedy  for  all  wrongs  done,  \^'^^' 
without  force  ;  hence,  it  lies  for  false  affirmations^  and  for  Bnrr,  2345. 
cheating,  even  against  an  infant^  in  trade ;  jt  is  a  remedy,  —8  Co.  48. 
"  suited  to  every  wrong,  one  may  suffer  from  a  special  inva-  Jfe'l^.fl'n 
sion  of  his  right.^'    Wherever  a  statute  imposes  a  duty,  and  ^,  3^0/ 
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any  person  is  prejudiced  b^  the  non-performance  of  it,  tbe 
party  injured,  may  have  this  action ;  where  case  lies  for  ob- 
_  _  structinf^  a  navigable  river,  to  the  plaintiflPs  special  damage. 
4  Maul  ft  s.  §  ^*  ^o  it  lies  against  a  cooper,  in  a  voyage,  for  neglect  of 
101,  pott,  duty ;  and  the  action  varies  according  to  the  variety  of  the 
-^  Co.  48.  case.  And  it  is  a  general  principle,  that  if  any  hurt  happen 
Bal.  N.  P«  to  one,  by  my  act,  I  am  liable  in  this  action,  unless  it  be  en* 
^ST^*^^'  '*''*'y  Toithout  my  fault  or  neglect ;  as  if  a  soldier,  in  exerci- 
rf  WaM?^^  sing,  hurt  another,  he  is  liable  in  this  action,  unless  he  makes 
Exactly 'lUc«  it  appear,  it  was  inevitable^  and  that  he  was  in  no  degru  negti- 
Weaver  r.  gent ;  for  it  is  not  enough  that  he  did  it  caeually^  or  by  mis/or^ 
TWorr.  ^^^  ?"^  against  his  will ;  for  no  man  shall  be  excused  a 
Rainbow^^  ^^U  unless  it  may  be  justified  entirely  withont  his  fault ;  as 
3  Hen.  k  this  would  have  been,  if  the  plaintiff  had  run  across,  the  mo- 
^L^  ^  ment  the  defendant  discharged  bis  piece,  and  in  a  way  the 
tretp][^        hurt  could  not  be  avoided  by  the  defendant. 

§  5.  So  where  the  plaintiff  stood  by,  to  see  the  defendant 
uncock  his  gun,  and  was  accidentally  wounded  ;  the  court 
held,  the  action  lay  on  the  principles  above  stated.  Bui.  N. 
P.  16  ;  Stra.  596 ;  1  Hale's  P.  C.  38,  Underwood  v.  Hew- 
son  ;  Raym.  467  ;  3  W.  Bl.  896  ;  £  Hen.  &  M.  433. 

§  6,  So  if  one  be  hurt  by  the  neglect  o{my  servant^  I  am 
iable,  as  in  many  cases  stated  in  the  next  chapter.  3  D.  & 
E.  335«  331,  Morgan  v.  Hughes. 
Si-TiJd  §  7.  So  if  the  defendant  whip  my  horse,  on  which  I  am 
34,  Dod^ll  fiding,  and  he  throw,  and  hurt  me,  or  hurt  a  third  person, 
and  niie  9.  this  action  lies  against  the  defendant,  as  by  bis  malfeasance, 
Bnriord.        another  is  injured. 

dSll-l-Ctfth.  ®*  ^^  ^^  ^"^  '*y  '^^S*  '"  ^^^  highway,  so  that  I  might 

194, 451.—  ride  safely  by  them  with-  care  ;  and  yet  by  means  of  them 

3  Call.  59,  Diy  horse  stumbles,  and  I  am  hurt,  I  may  have  this  action, 
Skams'  ^^^  ^^^  particular  injury ;  if  it  be  direct^  as  for  a  wound  or 

bruise ;  and  not  amsequential^  as  by  being  delayed  in  an  tm- 
portant  journey.  What  is  case  and  not  trespass,  fiyrd  v. 
Cocke ;  1  Wash.  333 ;  3  Hen.  &  M.  433. 
BuL  N.  P.  ^  9,  So  if  a  common  surgeon  undertake  to  cure  me,  and 
^^^^  by  his  negligence  and  want  of  skilly  miscarry,  I  may  have  this 
77,^2  Will,  action  against  him ;  but  if  not  a  common  nirgcon,  there  must 
359 — 3  Ld,  be  an  express  promise  ;  for  it  not  fretti^  his  profession,  it  is  my 
SSbbi' •  ^^^^^  ^®  employ  him  ;  and  if  he  deceive  me,  not  with  an  ex- 
Edmiinds.     pre««  promise,  the  law  will  not  raise  one. 

4  T).  AE.  §10.  Where  the  defendant  negligently  run  down  the  plain- 
6^  to  561,  ^jfl-jg  boat,  in  the  river  Thames,  at  a  certain  place  near  the  half 
Twitt^S  xD^Sy  reach  ;  and  the  evidence  was,  that  the  accident  hap- 
Ld.  Raym*  pened  on  the  Thames,  in  half^wajj  reach ;  and  the  court  held, 
13^3.-4  D.  ^||3(  ^he  plaintiff  might  support  this  action  on  this  evidence. 
Syiiflor    Watson  v  Norbury    Allen,  84. 
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§  Ih  But  this  action  does  not  lie  where  there  is  mutual    Ch.  58. 
neeligeoce  in  both  vessels,  as  both  then  are  in  pari  delktOf     Art.  2* 
and  one  has  as  much  a  right  of  action  as  the  other*  3  East,  v^^v-^^/ 
393;  is  trespass. 

§  13.  So  no  action  lies  for  suffering  the  defendant  to  be  3  East,  314, 
arrested  on  a  writ,  after  he  has  paid  the  debt  and  costs;  ^T»,^^^* 
malice  is  the  gist  of  such  actions ;  and  it  belongs  to  the  m^.^80v 
debtor,  and  not  to  the  creditor,  in  such  cases,  to  apply  to  Bourd«n  r. 
the  officer,  and  stop  the  service  of  the  writ.  AUoway. 

§  13.  If  one  find  my  goods,  and  negligently  keep  them,  so  2  Bali.  3i2, 
that  they  be  damagee,  case  lies  against  him,  as  appears  un*  ^^f^^^j^ 
der  the  head  of  bailment ;  and  not  trespass  vi  et  armis.  Bac.  Abr. 

§14.  So  where  the  defendant  assumed  to  move  a  ho|[sbead  356. 
of  brandy,  from  one  cellar  to  another,  safely,  and  did  it  so 
carelessly  and  ntgligenth/^  that  a  part  of  it  was  lost ;  Holt,  C. 
J.  held,  that  the  action  lay,  though  it  was  objected,  that 
there  was  no  consideration,  as  he  was  not  to  have  any  re- 
ward, and  that  he  did  not  appear  to  be  a  common  carrier ; 
but  it  was  further  ruled,  that  he  might  have  refused  to  enter 
on*  the  service,  but  having  entered  upon  k,  he  was  bound  to 
perform  it,  carefully  and  faithfully  and  his  n^l^fenet  in  per* 
forming  what  he  had  undertaken  to  do,  was  a  deceit  on  the 
plaintiff.    Salk.  £6  ;  3  Salk.  11,  Coggs  v*  Barnard. 

§  15.  The  plaintiff  declared  against   three  defendants, 
that  they  had  the  loadins:  of  a  hogshead  of  treacle  of  the  ^J^^  ^ 

1    •    **i«     •  J  ®     .    •  ^    r  *    •  71.GovettT. 

plaintiff's,  m  and  upon  a  certain  cart,  for  a  certam  reasona-  Radnid^e  k 
ble  reward,  to  be  paid  by  the  plaintiff  to  two  of  the  defend-  al.— andS 
ants,  P.  and  G.;  and  for  a  certain  other  reasonable  reward  to  SV^V^.  ^^' 
be  paid  by  him  to  the  other  defendant,  R. ;  that  the  defend-  ^^'  ^^* 
ants,  so  negligently^  carelesily^  unskilfiilly^  and  improvidenily 
conducted  themselves  in  loading  the  said  h(^head,that  it  was 
much  damaged,  &c.    The  court  held,  that  the  gist  of  this 
action  was  the  low,  and  not  the  contract^  out  of  which,  it 
arose ;  and  that,  therefore,  on  the  plea  of  not  guilty,  the  two    . 
being  acquitted,  judgment  might  be  had  against  the  third, 
who  was  found  guilty.     Ash  v»  Brudnell,  Cro.  Jam.  955  ; 
case  for  tearing  a  deed. 

§  16.  So  where  the  plaintiff  was  master  of  a  ship  in  port  «  t  »  p 
ready  to  sail,  and  the  defendant  detained  her,  whereby  the  ^  79 1.  * 
voyage  was  impeded.    The  court  held,  this  action  lay,  or  Salk.  10, 
trespass  on  bis  possession.     1  Ld.  Raym.  558 ;  and  Childs  P>^  ^* 
t^.  Sands,  1  Salk.  31.  WM^'.m 

§  17.  So  where  the  plaintiff  was  possessed  of  a  cellar, 
contiguous  to  the  defendant's  privy,  and  separated  therefrom  T^^n^^t  V. 
by  a  wall,  part  of  the  defendant's  bouse,  which  the  plaintiff  Goldio^.  * 
alleged  the  defendant  ought  and  used  to  keep  in  repair;  and 
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Ch«  58«    that  for  want  of  repairs,  the  filth  of  the  privy  run  into  the 
ArU  2.      plaiiiiiflPs  cellar,  to  his  damage,  &c.  Onjudgment  by  default, 
*^^^^^^^^   and  on  motion  in  arrest  of  judgm^it  the  court  hetd,  the 
plaintiff  need  not  prescribe,  for  it  is  a  charge  <>rt  the  defendant 
ofcomm<m  right  ;jas  one  is  bound  to  keep  his  cattle  from 
trespassing  on  his  neghbour's  ground,  so  he  muiAt  a  heap  of 
dung,  and  the  maxim  is  sic  uttre  tuout  atitnum  non  laedas. 
§  1 8.  So  case  lies,  for  not  repairing  fences,  but  the  action 
3iS  *  ^       """^^  ^^  brought  against  the  occupier  of  the  land*  See  Fences 
ch«  66*  ' 

§  19.  So  if  the  defendant  stand  on  bis  own  land,  and  fire 
Salk.9, 10.  at  wild  ducks,  in  the  plaintiff^s  decoy  pond,  case  lies;  but 
293,^^*™'  ^'  "®^  ^^^  interrupting  a  prospect. 

§  2Q.  So  if  a  schoolmaster  fright  away  another's  boys,  an 
action  lies,  though  not  for  keeping  a  school  neiir  by,  nor  for 
keeping  a  noisy-  school  near  one's  oflSce; 

§  21  •  So  if  one  getB  my  goods  into  his  possession,  by  legal 

meansy  as  by  bailment,  &x.,  and  detains  them,  case  only  lies, 

^Bac  Abr.   ^^^  detinue,)  for  be  docs  not  violate  my  possession ;  and 

without  this,  trespass  vi  et  armis  does  notJie. 

§  23.  So  if  one  keep  a  dog,  bull,^or' other  brute  animal, 

3B1.  Com.    *used  to  do  mischief,  and  ^ucfa  animal  does  mischief,  the 

153.  owner  is  liable  tn  this  action,  and  for  consequences,  if  he 

know  of  such  evil  habits ;  but  his  knowledge  mu^t  be  alleged 

and  proved. 

««    1.  u  $  23.  In  these  and  other  cases,  there  are  several  general 

Ini.  209 rules ;  as  if  one  of  two  innocent  persons  must  suner  by  the 

a  Caine^i  R.  act  of  a  third,  he  shall  bear  the  loss  who  trusted  the  third 
338.  person. 

^  ^  ^  §  S4«  In  all  cases,  where  a  man  has  a  temporal  loss  or 
168.-.3  D.  damage  by  the  wrong  of  another,  he  may  have  this  action  ; 
AE.24,6S4,  but  there  must  be  a  dammim  cum  injuria^  excepting  some 
pE'Tii^*  special  cases;  hence,  it  lies  not  against  a  woman  who  pre- 
2  Burr  1670  ^^"^^  ^^^  '*  single,  and  inveigles  a  man  to  marry  her,  where- 
by he  is  disturbed  in  conscience. 
1  Com.  Dw  §  ^^'  ^^  action  does  not  lie  for  a  common  uuisance^  wlth- 
170^2  D.  out  a  particular  injury ;  nor  does  it  lie  for  not  keeping  a 
&  E.  667  —    ferry ;  for  every  olie  has  a  like  claim,  and  actions  would  be 

1  8alk.  16.     without  number;  nor  for  stopping  a  way;  nor  without  al- 

leging a  special  damage ;  nor  for  any  act  not  prohibited 
by  law. 

§  26.  "Wherever  a  statute  gives  a  right,  the  party  shall 

2  Salk.  415.    by  consequence,  have  an  action  at  law  to  recover  it.'' 
Zbutt!*  ^'      §27.  Bot  this  action  does  not  lie  against  one  who  acts 
2381.—        judicially^  though  he  prejudices  another ;  as  if  a  judge  of 
1  Com.  D.     record  gives  a  lalse  judgment. 
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§  28.  It  has  been  decided,  that  this  action  lies  against  6ne     Ch«  58, 
for  representing  a  tavern  to  be  a  bawdy  house,  where  the     Art.  3. 
representation  is  false  or  malicious,  and  damages  ensue.     8  \^pv««^ 
Mod.  315,  Plunket  r.  Gilmore. 

§  29.  So  case  lies  for  maliciously  preventing  wild  ducks  ]  ifod.  74, 
coming  to  my  decoy  pond  ;  this  decoy  is  in  the  nature  of  a  76  Keeble 
trade  and  a  private  right.  «.  Haoharin- 

§  30.  This  action  lies  against  one  for  his  servant's  driving  fJ^Ma,,.  r. 
the  defendant's  horse  and  chaise  against  the  plaintiff's  chaise,  67,  Barnes 
whereby  it  was  broken,  and  the  plaintiff  injured ;  alleged  ••Hard, 
the  defendant  carelessly  and  neglis^enily  drove  &c. ;  second 
count,  drove  by  his  servant,  &c.  Verdict  aipended,  and  con- 
fined to  secona  count:  and  Barnes  and  wife  against  Hurd, 
same  act,  and  injury  to  her^  for  loss  of  her  labour,  &c«   Judg- 
ment arrested,  because  injuries  were  charged,  as  to  which 
the  plaintiffs  could  not  join. 

AaT.  3.  IVhcre  case  and  where  trespass^  vi  et  armis  lies  or  not* 

§  1.  On  this  head,  there  are  many  nice  distinctions  in  the 
books,  English  and  American,  which  probably,  like  many 
other  nice  distinctions,  will  never  be  dear  of  doubt. 

§  2.  But  as  it  has  beep  depided,  that  if  the  plaintiff  bring  cJIIIrt,  April 
case^  as  for  an  illegal  assessment^  n^^de  by  the  defendants  on  laos.  Pier-  * 
the  plaintiff,  and  an  objection  be  made  to  the  form  of  the  ton  v.  Little 
action,  that  it  ought  to  be  trespass  vi  et  armis^  the  plaintiff  ^^^* 
may  amend,  and  turn  case  into  trespcus^  by  leave  of  the  court ; 
the  distinction  is  not  so  important*    Iq  this  case  the  court, 
on  argument,  held,  that  for  such  an  assessment,  the  action 
must  be  trespass  vi  et  armis:  but  also  decided,  the  plaintiff 
might  amend.     Hence,  if  the  plaintiff  mistake  bis  action,  be  U  Mms.  R. 
may,  oii  an  objection  being  made,  augend  and  change  case  to  ^^* 
trespass ;  and,  no  doubt,  on  the  same  principle,  trespass  ta 
case.    But  see  Adorns  v*  Hemmentvay^  next  case,  no  such 
amendment. 

§  S.  In  this  case,  the  court  decided,  that  case^  and  not^rer-  i  MaM.R. 
pass^  lay  against  the  defendant,  for  firing  at  the  plaintiffs'  &^*^^^!JIi. 
master  of  their  vessel,  at  sea,  and  wounding  him,  so  that  (he  menway*"*" 
vessel  was  obliged  to  turn  back,  for  the  damages  sustained 
by  the  plaintiff  were  consequential ;  and  the  court  said,  it  was 
in  vain  to  go  on  in  trespass.  634  — 

§  4.*  The  true  distinction  seems  to  be  this,  if  the  act  itself  |  s^kc.  Abr 
be  lawM,  as  my  putting  up  a  spout  on  my  house,  and  is  fol-  S8.--a  Mod. 
lowed  by  an  injury  to  another,  the  proper  action  is  case^  ^»  27e, 
especially  if  the  injury  happen  at  a  time  subsequent  to  the  cie^rk?—  ^* 
putting  up  of  the  spout.     But  if  the  act  itself  be  unlawful^  as  s  Ld.  Raym. 
it  was  held  the  assessment  was,  then,  trespass  vi  et  armis  is  139»* 
the  proper  action. 
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Ch.  58.        So  case  only  lies  for  ^ny  fraudulerU  act  by  which  another 
JirL  3.     is  injured.     1  Bac.  28. 

>,^_^^^^^_j.  §  5.  It  is  a  settled  distinction,  that  where  an  act  is  done^ 
3  Bl.  Com.    ^hich  is,  in  itstlff  an  immediate  injury  to  another^s  person,  or 

123/153 property,  then  the  action  is,  usually,  by  an  action,  of  tres- 

®  o  w*r^*  P^*'»  ^*  *'  armw.  But  when  there  is  no  act  done,  but  only  a 
403,  413,  culpable  omission^  or  where  the  act  done  is  not  immediately  in- 
Scott  Y.  jurious,  but  only  by  consequence^  and  collatteraily,  then  only 
Shepberd.^  a  special  action  on  the  ca$e  lies  for  the  damages  consequent 
^"b  ^  *^  <^"  ^^^^  omission  or  act* 

l^Ld.  Raym.  Therefore,  if  one  borrow  my  horse  to  go  to  A,  and  he 
264.— Saik.  goes  to  B,case  only  lies,  and  not  trespass,  for  this /rauiltilml 
13,-a  Bmr.  abuse.     1  Bac.  Abr.  28. 

1  w.Bi  482,      §  ^*  ^"^  ^"  injury  to  a  mine  is  a  trespass ;  as  where  Mrs. 
Marker  t.      More,  having  no  right  in  the  soil,  was  entitled,  by  lease,  from 
Birkbeck.      the  crown,  "  to  the  sole  right  of  raising  lead  in  such  a  dis- 
trict, and  hj  writing  without  stamp  let  and  set  to  the  plaintiff, 
^  all  her  right  of  digging  for  lead-ore  therein,''  and  he  en- 
tered and  dug,  fcc.  and  the  defendant  dug  in  the  same  place, 
&c.    The  court  held,  that  Mrs.  More  had  the  possession  of 
the  mine,  '^and  actually  did  transfer  it''  to  the  plaintiff;  that 
an  '^  injury  done  to  that  possession  is  clearly  a  trespass;"  so 
trespass  is  the  proper  action,  *^  which  is  a  possessory  action^" 
"  and  may  be  maintained  against  a  wrone  doer,  even  by  a 
cestuy  qui  trust  in  possession,"  and  ^^  the  plaintiff  is  cestuy  qui 
trust  in  possession,"  so  entitled  only  to  an  action  of  trespass. 
5 1>.  II E.  §  7.  The  plaintiff  brought  an  action  of  the  case^  for  that 

648,  kc^  the  defendant  sojuriously  drove  his  cart,  that  by  his  impro- 
iJ2di -^'  I^*'  conduct  it  was  driven  with  great  force  against  the  plain- 
8  D.  &  E.  tiff^s  carriage  ;  per  quod  the  loss  happened.  The  court  de- 
188.  cided  this  should  be  trespass  vi  et  armis  ;  and  so  must  be 

trespass  even  if  done  by  tne  defendant's  servant.     Here  the 
act  IS  unlawful,  violent,  and  the  injury  is  immediate. 
6  D.  ft  EL  §  8*  The  plaintiff  brought  an  action  of  the  case^  and  stated 


Bl.  443.—     pass  vi  et  armis  could  be  supported.     And  the  court  said,  that 
2Bay'iS.      the  16th  and  17th  Ch.  II.  ch.  8,  which  provides,  that  judg- 
ment shall  not  be  arrested  for  want  of  the  words  ^  vi  et  ar- 
m»,"  or  '^  contra  pacem^  in  actions  of  trespass,  only  applies 
'to  those  cases  that  appear  on  the  face  of  the  declaration  to 
have  been,  evidently,  intended  to  be  actions  of  trespass. 
8  n  ft  E  §  9*  If  A  mlJuUy  run  his  vessel  against  B's  vessel,  and 

188,'orie  ft  ^^D^d^c  ensue,  B  may  bring  trespass ;  but  if  A  so  negligently 
ai.  T.  Barnei  Steer  his  vessel,  that  it  run  foul  of  B's  vessel^  case  is  the  pro- 
6t.  ai.  -       per  action ;  and  this  distinction  between  a  wilful  and  a  neg- 
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ligent  act,  runs  through  many  cases*    But  see  subsequent    Ch«  58. 
cases.  ArU  3. 

In  this  case  it  was  stated,  that  the  defendant  wntgligently  ^^^^^^_^ 
drove  his  horse  and  cart,  that  the  cart  struck  against  the  ^  h.  bi.  449 
plaintifi^s  chaise,  and  damaged  it.     The  court  held,  that  cofe  MoMieyr.  * 
and  not  trtspassj  was  the  proper  remedy  j  but  see  Leame  v.  ?J;S?.'^"^-rr 
Bra  J,  below.  achit-<mPL 

§  10.  The  plaintiffs  stated  they  were  fishermen,  and  had  ^  d!  ft  E. 
thrown  out  their  net  in  a  certain  place  in  the  sea,  and  that  128,'  Tripe  ft 
the  defendant,  lanlfiilltf,  wrongfully,  and  maliciously,  rowed  a  >^-  ▼•  Potter, 
certain  boat  against  it,  and  sunk  it,  &c.  Held,  the  plaintiffs 
must  declare  in  trespass,  and  not  cast. 

§11.  Brucker  v.  Framont.  If  the  defendants  servant  care*  ^*  *  ^ 
Ussly  and  negligently  drive  against  the  plaintiff's  carriage,  the 
proper  action  is  case  ;  and  if  the  declaration  be  against  the 
siuuter,  evidence,  his  servant  drove,  and  did  the  wrong,  is 
sufficient,  and  supports  the  action,  for  qtifacitper  alium  Jacit 
per  se. 

So  trespass^  vi  ei  armis^  lies  against  the  sheriff  for  the  act 
of  his  deputy.     See  officers,  ch.  75. 

§  13.  And  if  the  plaintiff  brine  case,  and  state  the  act  to  SD.ftE. 
be  done  negligenthf,  and  the  evidence  proves  it  was  wilfiilly  ^^ 
done,  he  must  be  nonsuited^  per  Lawrence,  for  only  trespass 
m  et  armis  lies. 

§  13.  In  this  case,  it  appeared,  the  defendant  in  a  dark  3Eaat,  ssa, 
night  drove  his  chaise  the  wrong  side  of  the  road,  and  ran  ^^jj^jl^ 
against  the  plaintiff's  carriage,  and  injured  him ;  and  held,  scbnionil. 
trespass  was  the  proper  remedy.     It  seems  if  the  defendant  S81,  Mc, 
had  kept  his  right  side  of  the  road,  the  accident  would  not 
Ibave  happened,  as  he  should  have  done,  by  the  law  of  the 
road ;  this  was  his  only  fault.     In  this  case,  Lord  Ellenbo-  ^  Bo^  it  P. 
rough,  C.  J.  said,  *'the  true  distinction  seems  to  be,  accord-  y^i^i^JJ* 
ing  to  what  Lord  C.  J.  De  Grey  says  in  Scott  v.  Shepard ;  ciroand  ne^ 
whether  the  plaintiff  received  an  injury  hy  force  from  the  de-  ligrence  !• 
fendant.    If  the  injurous  act  be  the  immediate  result  of  the  sJJ^^"^ 
force  originally  applied  by  the  defendant,  and  the  plaintiff  gett  r-Mont. 
be  injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vi  et  gomery,  446, 
armis,  by  all  the  cases,  both  ancient  and  modern.    It  is  im-  ^^  ■"**  '*"- 
material  whether  the  injury  be  wilful  or  not ;''  mentions  Wea-  StiS"  ^**** 
ver  9.  Ward,  and  the  cases  cited  in  Scott  v.  Shepherd,  and  ob- 
serves that  in  none  of  them,  ^did  wilfulness  make  any  diffe- 
rence f^  that  the  word  furiously  in  Day  v.  Edwards  ^'was 
understood  to  imply  an  act  of  force  tmmediately  proceeding 
from  the  defendant ;''  he  admitted  Ogle  v.  Barnes  to  be  well 
decided,  as  it  did  ^^not  appear  that  it  must  have  been  the 
personal  act  of  the  defendant ;  it  is  not  even  alleged  that 
they  were  on  board  of  the  ship  at  the  time :  it  is  said,  in- 
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C^.  58. 

Art.  3. 


Lieame  ▼• 
Bray,  recof^* 
nif  ed  Iq  2 

423,  Taylor 
V.  Rainbow, 
in  Massl 
1  Mass.  R. 
145— In  N. 
York, Vail  t. 
I^eweB, 
4  Johns.  R. 
45(5.-1 
Camp.  R« 
497  — 
1  East,  106, 
McManuB 
T.  Crickett. 


Esser  Maw. 
S.  J«  Court, 
AprU  1802^ 
Thomdike  r 
Lee.— 1  Bos. 
*  P..472^ 
Turner  r. 
Hawkins;  - 

ClMX  MMi« 

S.  J.  Court, 
AprU  1803, 
BortiUam  v. 
Fatne. 


Skinner  228. 
2H.B1.  442. 
_6i>.&E. 
648.— 6  D. 
ft  E.  125,  be- 
fore cited* 


deed,  that  they  had  the  care,  direction,  aind  management  of 
it ;  but  that  might  be  througn  the  medium  of  other  persons 
in  their  employ  on  board  ;  that,  therefore,  niight  be  sustain- 
ed as  an  action  on  the  case,  because  there  were  no  words  in 
the  declaration,  which  necessarily  implied  that  the  damage 
happened  from  an  a^t  of  force  done  by  the  defendants  them^ 
selves.^^  In  the  case  in  trial  ^Hhere  being  an  immediatt  vfyur 
rtfjrom  an  immediaU  act  of  force  by  the  defendant^  the  proper 
remedy  is  trespass ;  and  wilfvlnen  is  not  necessary  to  con- 
stitute trespass."  The  other  judges  agreed,  and  Lawrence 
said,  the  difference  is  between  injuries  direct  and  immediaie^ 
or  mediate  and  consequential;  and  cites  McManus  v.  Crickett, 
in  which  case  the  court  held,  ^Hhat  trespats  would  not  lie 
against  the  master  (or  the  wilfiAl  act  of  Au  servant^  in  driving 
bis  roaster's  carriage  against  another's  carriage,  against  the 
will  of  the  master." 

Le  BIsinc,  .T.  said,  '^in  all  the  books,  the  invariable  princi- 
ple to  be  collected  is,  that  where  the  injury  is  immedittte  on 
the  act  done,  there  trespass  lies;  but  where  it  isnot immedi- 
ate on  the  act  done,  but  consequential^  there  the  remedy  b  in 
case,''  ^'and  the  distinction  is  well  instanced  by  the  example 
put,  of  a  man's  throwing  a  log  into  the  highway;  if  at  the 
time  of  its  being  thrown,  it  hit  any  person,  it  is  trespass ;  but 
ir  after  it  be  thrown,  any  person  going  along  the  road,  re- 
ceive an  injury  by  falling  over  it  as  it  lies  there,  it  is  case." 

§  14.  Here  an  action  of  the  case  was  brought  by  the 
plaintiff  against  the  defendant,  for  that  the  skipper  and  crew 
of  tbedefendani's  vessel,  on  the  Grand  Banks, n^itgen</y  run 
against  the  plaintiff's  schooner,  and  damaged  her, &;c.;  and 
he  recovered.  This  case  was  according  to. the  above  dis- 
tinction, and  was  like  the  case  of  Mitchell  v.  Tarbutt^  5  D.  & 
£.  649,  and  1  Bos.  &  P.  472;  4  DalL  206;  though  under 
the  n^anagement  of  a  pilot,  owner  is  liable  for  his  negligence. 

§  Id.  This  was  an  action  upon  the  case;  the  declaration 
stated,  that  June  6,  1801,  the  plaintiff,  at  Salem,  was  pos- 
sessed and  owner  of  a  chaise,  value  ji60,  riding  in  it,  &c. ; 
that  the  defendant  was  possessed  of  a  stage  coach,  ^c.  and 
that  by  his  sercanty  (one  Holmes)  had  the  care,  direction, 
and  management  of  it ;  yet,  by  said  servant  so  negligeniltf 
and  unski^ully  drove  and  managed  the  same,  that  be  neglu 
gently  and  carelessly  drove  against  the  plaintiff's  chaise,  in 
which  be  was  ridings  and  overset  it,  &c«;  damages  {500. 
Plea,  not  gjuilty/ 

Two  questions  were  made  in  this  case :  I.  Did  the  injury 
hslppen  by  the  fault  of  the  defendant,  or  of  |Iolmes,  bis 
driver.; 

...2;  How  far  was  the  defendant  liable  for  the  act  of 
Holmes,  his  servant  ?  It  seemed  to  be  settled  he  was  answera* 


GENEIUL  PRINCIPLES.  491 

ble  for  his  ntgligmi  actr  ^nd  not  for  his  toilful  act ;  and  see  Cii.  58. 
post  agent  and  servant ;  and  on  examining  all  the  authori-  Art.  3. 
ties,  held,  this  action  was  properly  brought.  \^»v^^to/ 

§  16.  On  the  whole,  the  distinction  taken  bj  Le  Blanc, 
above, seems  to  be  the  true  one ;  and  if  the  act  complained 
of,  be  an  act  offorct  by  the  defendant  himself ,  and  thereby 
the  injury  tothe  plaintiff,  direct  and  immediate^  trespass  lies; 
and  at  is  immaterial  whether  it  was  wilfully^  negligently^  or 
Juriausly  done  or  not,  and  vnlfiil  or  negligent^  are  not  mate- 
rial, but  as  it  respects  the  master^s  liability  for  his  servant. 

§  17.  The  above  case  of  Pearson  r.  Little  is  hardly  in  con-  J*?*'***'*.  *• 
formity  to  the  principles  in  the  English  cases  above  cited ;  ^^^^^ 
for  there  the  assessmentf  though  illegal,  was  not  followed  by 
any  injury,  till  Pearson's  cattle  wer^  taken  and  distrained  by 
the  collector,  months  after  the  assessment  was  made ;  so  that 
the  UUgal  assessment^  the  act  of  the  defendants,  and  the  iniu- 
ry  to  the  plaintiff  by  the  distress,  were  quite  distinct,  in  point 
of  time :  yet  the  court  held,  that  no  action,  but  trespass  vi  et 
armisy  lav;  but  the  throwing  the  log  into  the  highway,  was 
also  an  illegal  act,  and  the  stumbling  over  it  an  injury,  and 
not  more  distinct  in  point  of  time,  than  the  assessment  and 
distress ;  yet  the  court  held,  that  where  the  illejgal  act,  the 
throwing  the  log,  and  the  injury,  as  the  stumbhng  over-it, 
were  thus  distinct,  in  point  of  time,  case  only  lay ;  and  the 
practice  in  Massachusetts^had  previously  been,  to  bring  case 
against  assessors  for  illegal  assessn^nts,  as  in  subsequent  ar- 
ticles; but  see  Morgan  v.  Hughes^  below. 

§  18.  So  if  I  bail  my  horse  to  ^A  for  a  week,  and  take  him  5  Bac  Abr. 
away  before  it  is  out,  he  may  have  case  against  me,  but  not  ^^* 
trespass ;  for  one  having  special  property ,'can  never  have  /res- 
pass  against  one  having  the  general  property.  So-if  A  kills 
the  liorse,  case  only  lies ;.  but  otherwise  if  bailed  for  a  par- 
ticular purpose ;  for  then  the  bailee  has  no  right  or  proper- 
ty but  for  that  purpose,  and  any  injury  done  by  him  to  the 
horse  foreign  to  that  purpose,  is  in  contemplation  of  law  done 
without  any  right  or  authority  at  all,  and  so  is  a  trespass; 
aed  for  that  purpose,  the  bailee  has  the  entire  possession. 

§  19*  So  iC  a  justice  of  the  peace,  without  complaint,  issue  2  D.  ft  E. 
his  warrant  and  cause  one  to  be  imprisoned  for  felony,  tree-  225,232, 
pass  and  not  case  lies ;  for  the  immediate  act,  the  arrest  and  *Hu^^** 
imprisonment,  is  the  offence,  though  the  constable,  at  another  3  Seiw.  941. 
day,  arrest  and  imprison  fhe  person  charged  in  the  warrant.  — 6  D.  ft  C 
The  iaw  in  this  case  connects  the  act  of  issuing  the  warrant  ^p'~4^^* 
and  the  arrest,  though  they  may  be  on  different  days  and'       '      *  ' 
distinct  in  point  of  time;  and  this  and  some  other  cases  of 
tort  seem  to  tend  to  support  the  above  case  of  Pearson  9. 
Little,  and  this  case  can  be  supported  but  by  this  connection  of 
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Ch.  58.    acts,  in  fact,  distinct  in  point  of  time.  Thb  question^  whether 
^rt.  3«     case  or  trespass  is  the  proper  action,  will  be  further  consider- 
■^^^^-^^    ed  under  the  head  of  trespass.     Had  there  been  an  informa- 
tion^ case  had  been  the  proper  reined j,  3  Selw,  941. 
'  Strange  634,      §  30.  If  the  defendant  put  up  a  spout  where  he  has  a  right 
635,  Rej-      to  do  it,  and  it  throws  water  on  to  the  plaintiff  ^s  land  to  his  in- 
ClarL^'        J^*"^ '  ^^^  proper  action  is  case.  Here  the  wrong  was  the  confe- 
rence ofanother  act;  the  first  act  here  was  j^rimayiictey  lawful* 
LeTeradge         §  3^*  ^  if  ^^^  defendant  dig  trenches  b  his  own  land  and 
T.  Haikins.    thereby  he  draws  awaj  the  water  from  the  plaintiff's  river, 

this  is  case. 
iTa^'cTSr*      ^  ^^'  ^"^  where  the  defendant  did  an  act  on  his  own  soil, 
neyV.  Col-    ^^^^  caused  water  to  flow  upon  the  plaintiff's  fishery  or  land, 
lett.  '  held  this  was  a  trespass ;  but  see  Howard  v.  Bankes,  post, 

7g|^2  Ean.        §  ^^*  '''^^  ^^^  ividmcs.    The  general  issue  in  case,  is  not 
447.-3  Stn.  g^i^%  3°^  ^^  ^^^^  i^^ii®  ^^  the  defendant  may  give  in  evidence 
®7,SiaterT.  any  matter  which  destroys  the  plaintiff's  action;  for  the  de- 
9  WBl  "840   ^I^^^t*^"  charges  a  particular  injury  or  offence,  and  not  guil- 
Winn  F.     *  t^  denies  such  injury  or  offence.''     £ven  matter  of  justinca- 
WftUcar.        tion  may  be  given  in  evidence  on  not  guilty ;  as  in  case,  for 
beating  the  plaintiff's  horse,  fry  which  he  lost  the  %ub  of  him^ 
&c.     The  defendant  justified  on  not  guilty,  that  he  kept  a 
shop,  and  the  plaintiff  put  his  horse  and  cart  directly  before 
the  door^  &c.  obstructing  the  customers,  &c»  wherefore  the 
defendant  whipped  the  horse  away.    Judgment  for  the  de- 
fendant.    So  it  may  be  in  evidence  that  the  plaintiff  ^  no< 
lost  the  service  of  his  servant;  or  that  there  was  no  deceit  in 
the  transaction  ;  as  will  appear  in  the  several  chapters  in 
which  this  action  on  the  case,  is  considered.     Though  the 
5th.  and  6th.  of  W.  and  M.  has  taken  away  the  capiatur  in 
Riddle^!        trespuss  vi  et  armis;  yet  this  has  not  altered  the  nature  of 
«M«-  the  action,  and  this  form  of  action  lies  now  only  where  it  did 

before.     7  Mass.  R* 

2  parr.nis,      ^  34^  Agreed  trespass^^  and  trespass  on  the  case^  cannot  be 
Buikei.  ^'    Joined ;  but  the  court  said  the  plaintiff  in  his  declaration  de- 
scribes a  fact,  which,  as  it  comes  out  at  the  trial*  may  or  may 
not  he  a  proper,  strict  trespass.     It  might,  at  the  trial,  be 

E roved  to  be  either  trespass  or  case,  according  to  the  evidence  ; 
ere  it  was  proved  case^  for  if  trespass  vi  et  armis,  the  plain- 
tiff would  have  been  nonsuited ;  before  the  trial  it  was  indif- 
ferent whether  the  one  or  the  other.  ^  However,  in  the  nO' 
ture  of  the  thing,  it  must  be  a  con^e^uen/tai  damage ;  as  the  act 
complained  of  was  done  upon  the  plaintiff's  ovm  soil.^  Force 

3  East,  599.    q^  hq  force,  forms  the  true  distinction  ;  if  the  act  be  done  with 

force, the  action  is  trespass,  totZ/iii  or  not,is  no( materia/;  but 
an  act  without  force  may  be  trespass,  as  an  assessment* 
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§  25.  After  an  execution  18  expired,  an  oflBcer  serves  it,  be     Ch.  59. 
is  a  trespasser;  trespass  lies  and  not  an  action  on  the  case,     ArUX. 
for  he  serves  it  without  any  authority  at  all.     Cro.  Car.  -^^^-^-^^ 
505,  506;  1   D.  &  E.  656;  4  Johns.  R.  &c.  450,  Vail  v. 
Lewis  &  hI.  ;  4  D.  &  E.  590. 

§  36.  The  distinction  between  case  and  trespass  sometimes  ]]  y^^^^  ^ 
depends  on  the  degree  of  caution  or  carelessness,  attending  137, 139, 
the  act  on  the  defendant's  part*    This  was  vi  ti  armis  for  ^P^  *• 
firing  a  gun,  by  which  the  plaintiff  ^s  horse  was  frightened        ^'* 
and  broke  his  chaise,  &c.     Should  have  been  case. 

§  37.  Where  the  plaintiff's  goods  had  been  attached  on  a  i^  mm^.  R  . 
writ,  afterwards  abated  because  another  action  was  pending  5oo,Hajden 
for  the  same  cause  of  action,  and  held  case  and  not  trespass,  •Shed,  jr. 
was  the  plaintiff's  proper  remedy.     Special  plea,  the  pro- 
cess ;  replication,  the  abatement  of  the  writ,  be.   Shed  was 
the  plaintiff  in  the  first  action,  and  attempted  to  justify  as 
assistant  to  the  officer. 

^  28.  A,  claiming  a  privilege  in  a  well  and  pump  on  the  13  irau.  R. 
land  of  B,  and  both  bound  to  contribute  their  parts  to  repair  63,  Doana  v. 
the  same,  A  can  have  no  action  against  B,  until  after  a  re-  ^<^r* 

3uest  and  refusal  to  repair  :  was  trespass  on  the  case.  The 
efendant  removed  the  pump  and  erected  a  building  on  the 
place,  &c. ;  the  plaintiff  set  up  a  prescriptive  right  to  use  the 
pump,  paying  a  proportion  of  the  repairs. 


CHAPTER  LIX. 


CASE  ON  T0RT8.    AGAINST  ONE  FOR  THE  ACTS  OF  HIS 

AGENTS,  APPRENTICES  AND  SERVANTS;  OR  AGENT 

AND  PRINCIPAL. 

Art.  1.  TTii  general  rule  isf  ihat  the  principal  is  antwerahle 
for  the  conduct  of  hie  u^ent.  Sea  Martar 

§  1.  The  acts  qf  my  agent  or  servant,  as  they  respect  me,  ^^'^[^ 
rest  on  the  same  ground  ;  the  maxim  qui  fadt  per  alium^  N^li^noa, 
facitper  ee.  If  the  agent  or  servant,  practise /raiul,  in  any  pott,  ch.  73. 
transaction  for  his  principal,  it  vitiates  it,  though  the  princi- 
pal, personally,  takes  no  part  in  the  fraud ;  this  principle,  3^^;^^,^' 
universally  prevails  ctvt7f7er,  both  in  courts  of  law,  and  courts  d^  ,,  j^,^ 
of  equity, upon  the  above  maxim ;  so  if  the  pawner's  servant  ten.— 2 

refuse  to  deliver  the  pawn  00  tender,  the  pawner  is  liable.  ^^-^^"^ 

1  01.  Coin* 

X  439,  430^  Dr.  and  Studt  933  toS36. 
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Ch.  59. 


1  Bl.  Com. 
430. 

Bui.  N.  P. 
35.^70 
Oilb.  CaMi. 
960. 


8  Mod. 
2  Salk.  441. 


2  H.  Bl.  44, 
Mofely  r. 
Oainaford. 
B.N.P  70. 
—  SBac. 
d66. 


5  D.  ft  E, 

646,649, 
Day  •.  Ed- 
wards. 


Skinner, 
228.--3 
Bac.  563. 


6D.fc£. 
^25,  in 
Safignac  t. 
Roome. 


Salk.  441, 
Jonei  V. 
Hart. 


Thenidster  is  respontiUerpr  the  actsiof'htssenfiint,if  done 
bj  his  command,  expressly. or  inrpliediy  given*;  and  the  ac- 
tion lies  against  the  master  ;''^  and  whatever  the  servant  is 
permitted  to  do  in  iht.umal  count  of  his  business^  is  equiva* 
lent  to  a  general  command  ^^  and  a  wife^  a  friend,  or  rela- 
tion, who  use  to  transact* one^s  business,  are,  qiLoad  hac^  his 
servants. 

§j|«^Butthe  maWer  is  '  liable  for  the  servants  aetSyOnly 
when  he  wcls.within  Atf-ordert,  expressed. or  impUed ;  there 
can  be  no  uncertainty  when  the  serysigi^x^^  by* express  or-, 
ders ;  the  doubt  is  when  he  acts  by  tmf^^f'edtones* 

§  3.  These  general  princijplesare'laiddown' in  many  books, 
and  in  roost  cases*  the  main  question  is,  whether  the  case  be 
within  the-priiiciple'or  not;  «&io: which,  the  ibilowing  cases 
have  been  jdeeided;  asi  to;  a  post^inaster^St  liability:  for  bis 
deputy,  see-  ch.  M» 

If  my  servant  drive  my  cart  over  one^iMgigcni/y,  I  am 
liable. 

Art.  3.  Cases ;  the»  master  isnot  liaUe  for  the.  wi^ul^  vol' 
untary^  ovjurious  act  of  bis  servant.     See  cases  Above. 

§  1.  If  my  servant  distrain  a- horse,  UmfiiUy^  by  my  order, 
and  Aen  asthm^  this  cen version  is  bis  act,,  and  trover  Ues* 
against'  him  ;  for  my  .order  rooly  extends  $o  distrammg  ^ 
horssy  and  not  to  using  him;  this  using* is  his  own. act. 

§  2.  Nor  is  the  master  bound  for  the  voluntary  acts  of  his 
strvani;  for  if  he  be  bound,  servants  may  ruin  their  masters 
by  wilful  acts ;  nor  are  their  wilful  wrongs  authorized  by 
their  masters. 

^  3.  In  this  case,  in  which  the  servant  of  the  defendant 
furiously  drove  against  the  plainiiflf!*s  carriage,  whereby  it 
was  damaged  ;  the  court  decided,  that  the  master  was  not 
liable. 

§  4.  If  I  order  my  servant  to  do  what  is  lawful,  and  he 
does  more,  he  only  is  liable ;  it  is  his  own  act ^  otherwise  he 
might  ruin  me;  and  inp  sutK  case,' there  can  be  no  express 
or  implied  command  from  me  for  what  he  thus  does  beyond 
his  orders ;  and  whenever  the  question  is,  bow  far.lhe  master 
is  liable  for  his  servant^s  act,  the  material  inquiry  must  be 
how  far  he  expressly  or  impliedly  authorized  it. 

§  5-.  In  this  case,  Espinasse  ai;gucd  and  conceded  that  the 
master  is  not  liable  for  the  tortious  acts  of  his  servant,  vrith 
force,  for  whifch  trespass  vi  et  ormi*  lies;  but  is  for  hisn^g^ 
ligence  or  loaht  of  skill,  and  for  his  tortious  acts,  not  with  force, 
done  in  the  course  of  his  business. 

§  6.  The  master  is  liable  for  the  negligent  act  of  his  ser- 
vant, but  not  for  his  wilful  wrong ;  is  liable  in  trover;  for 
it'hich  rule  several  reasons  may  be  given  ;^  1  •  a  wilful  wrong 
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is  tlie  servant^s  own  act ;  2.  to  allow  hiai,  by  his  toilfid  Ch.  59. 
wrongs  or  by  his  own  wilful  Mti(Ms  act,  to  bind  his  master,  Art,  3. 
and  subject  him  to  damages,  WoUk)  be  to  allow  to  servants 
4  power  to  ruin  their  masters;  3.  in  such  cases,  there  is  no 
command  from  the  master  expressed  or  implied,  to  do*a 
toilful  wrong. 

§  7.  In  this  case,  the  master  sent  one  to  sell  a  counUrfeit  ^■'*"** 
jemtl^  such  as  it  wov,  and  did  not  order  him  to  conceal  the  Soathefn  o. 
defect ;  this  person  86ld  it  foi*  a  good  one ;  tifid  the  court  How.«-5 
held,  the  master  was  not  liable  ;  for  it  was  the  toilful  deceit  ^^  ^^SoT' 
of  the  sevant.    The  rule  is  the*  same,  if  my  servant  sell  an 
unsound  horse  in  the  market.     In  this  case  of  tike  jewel,  the 
master  appointed  his  servant  to  act  fairly,  and  to  dispose  of 
it,  such  as  it  was ;  and  When  he  undertook  to  sell  it,  as  a 
l^od  one,  he  departed  from  ttis  orders,  acted  of  his  own 
nead,  and  therefore,  became  personalty  liable ;  and  to  sup- 
pose he  had  his  mastef^s  ofders  fe^  seflinfg  &  counterfeit  as  a 
^ood  jewel,  would  be  to  piif  a  f^rf  unreasonable  constftic- 
tion  upon  them ;  would  be  to  make  a  supposition  directly 
and  plainly  contrary  to  the  fact. 

Art.  3.  Cases  in  which  the  masitr  is  lUihUfor  his  strvanfs 
negligence  and  frauds f  including  childreti  c^d  othtts  aetifig  ds 
sertlDLnts.     See  dev^ral  Cas^s,  kri.  1  arid  3. 

§  1.  As  if  si  smithes  servant,  by  negligenee,  lame  a  horse  ih  s  Go.  and 
shoeing  hidi^  the  rhastei*  Is  liable ;  b^re  i%  fteglict,  tici  toiljjil  ^'  N.  P« 
wrong;  atfdtheactili  dofni^  iA  the  risual  caui^st  oftUmasief^s  ^* 
business;  to  do  which)  thii  servant  faa^  the  master'^  general 
or  special  orders^ 

6  3.  So  in  this  tase,  the  court  thought  the  mdster  was  Day  T.Ed- 
liable  for  the  servant's  negligent  acts;  "because  it  was  a  ^^^' 
neglect  ^nd  fault  in  the  master  to  appoint  a  careless  and  rle^/t* 
gent  person  to  do  his  business  ;  and  the  Heglifrent  act  is  pre- 
sumptive evidence  of  negligence  of  character  ;"  this  seems  to 
be  a  ^ood  general  rule,  and  it  does  not  a|3pear  that  any  case 
has  beten  tried  in  \thich  the  evidence  proved  the  appoint- 
ment a  good  one ;  and  of  a  servant  of  a  good  and  faithfi  1 
character^  but  once  guilty  of  a  particular  negligent  act;  nor 
does  it  appear  ever  to  have  been  settled  how  far  ohe  negli- 
gent act,  as  the  one  complained  ef,  is  conclusive  evidence  of 
a  negligent  chdrdctet  in  the  serVant^ 

§  3.  In  this  case,  th6  couH  decided,  that  if  goods  b^  spoiU  ^^^'  *^o^ 
ed  by  the  default  of  the  ship's  fnast^r^  the  owners  ^te  jointly  ^^^; 
liable,  as  upon  th&ir  joint  Undertakings  to  answer  (or  thei^ 
master's  misconduct,  !h  the  usual  c6ufse  of  their  business^ 
appointed  by  them  to  him  tb  db ;  and  in  the  said  case  of 
Miichelly.  TartuUi  k,  a).  U  ^a^  Aeld,  they  were  liable  for 
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their  master's  ruKining'down  negUgmtly^  the  plaintifi's  ship; 
but  not  jointly,  but  severally. 

§  4.  So  in  this  action,  it  was  beld,  the  qfiaster  was  liable 
for  [lis  servant  sonri^/tgen/^,  and  itnprotidintly^^nd  careUssty 
driving  his  master's  cart,  that  it  was  vioUntly  Jorctd  agaifui 
the.  plaintiffs  horst^  &c.  though  the  master  was  not  present! 
\\\  this  case,  too,  the  servant  was  acting  in  the  ordinary 
course  of  his  business^  his  master  set  him  to  do;  nor  does  it 
appear  he  wilfiiliyy  or  designedly,  run  against  the  plaintiflPs 
horse,  or  that  it  was  a  voluntary  act,  or yunota/y  done. 

§  d.  This  was  case  for  fugligtnce^  stating  that  one  Jones 
&  Bolland,  were  possessed  of  the  ship  Albitm^  on  a  voyage 
from  Jamaica  to  Bristol,  with  six  hundred  hogsheads  of 
sugar  on  board,  belonging  to  the  plaintiff ;  that  Tarbutt  and 
four  others  named  in  the  writ,  were  possessed  of  the  ship 
Amity  Hall^  one  Young,  master,  then  sailing  on  the  high 
seas;  that  the  said  Young,  (iuir  terpan^  in  that  behalf, had 
the  management  of  their  sMd  ship,  &c.  Amity  Hall;  yet, 
iht  dtfmdanti  hy  their  said  servant^  so  negligently  navigated 
their  said  ship,  that  she,  by  the  negligenctof  their  MtraanU 
with  great  force  struck  against  the  said  ship  Albion^  then 
•ailing  with  the  plaintifi's  goods  on  board,  and  so  damaged 
theg<K)ds,  that  the^  were  wholly  lost  to  the  plaintiff.  Judg- 
ment for  the  plaintiff.  There  was  a  plea  in  abatement,  that 
there  were  other  ownen  of  the  Amity  Hall,  not  named  de- 
fendants ;  there  was  a  demurrer  to  this  plea  and  joinder, 
and  ruled  the  plea  was  bad ;  for  this  action  is  ex  delicto^ 
*'and  it  is  immaterial  whether  the  tort  was  committed  by 
the  defendant  or  his  servant,  because  the  rule  applies  ^ut 
facUper  alium^fadt  per  $e  ;^  hui  facil  per  alium^  &c.  does  not 
extend  to  a  breach  of  the  peace. 

§  6.  In  the  case  of  Thomdike  v.  Lee,  above  stated,  the 
plaintiff  recovered  against  the  defendant,  on  the  principles 
of  Mitchell  V.  Tarbutt^  &  al.  As  to  the  owners  not  being^'oifil- 
ly  but  severally  liable,  in  Mitchell  v.  Tarbutt^  as  on  tort^  the 
decision  was  different  from  that  in  Boson  v.  Sanford ;  in  the 
latter  case,  the  court  considered  the  implied  undertaking  of 
the  owners  of  the  ship,  to  answer  for  the  faults  of  their  mas- 
ter, and  that  though  bis  act  was  a  tort^  yet  their  liability 
was  on  their  said  contract.  But  in  Mitchell  v.  Tarbutt,  the 
court  considered  the  master's  tort^  in  running  foul  of  the 
Albion,  and  not  the  ovrnevB  implied  contract  to  answer  for  his 
faults,  but  viewed  them  as  acting  and  committing  the  tortious 
helper  alium;  there  were  clearly  the  same  principles  in 
botn  cases,  and  though  the  court  decided  differently  in  theoi» 
yet  it  decided  right  on  the  principles  it  assumed  in  each ; 
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but  the  difference  was  in  laying  stress  on  one  part  of  the     Ch.  59. 
case  in  one  action,  as  said  implied  undertaking,  and  laying    Art.  4. 
no  stress  upon  it  in  the  other,  but  putting  it  out  of  the  case,  v.^-v^^ 
and  viewing  the  owners  as  doing  the  tortious  act  by  their  ser- 
vantj  and  so  acting  severally,  in  committing  the  tort.     Per* 
haps  Mitchell  v.  Tarbutt,  as  the  latest  decision,  has  a  claim 
to  be  the  best ;  otherwise,  the  decision  in  Boson  and  San- 
ford  is  best  founded  on  the  sound  prmciples  of  law ;   for, 
however  the  master's  act  was  a  tort,  they  did  not  act  by 
him,  unless  they  were  liable  for  his  acts  by  law,  and  how 
could  they  possibly  be  thus  liable  but  upon  their  said  under- 
taking  to  answer  ror  his  conduct  in  their  service,  and  this 
undertaking  was  join/ ;  therefore,  passing  by,  as  it  were,  this 
undertaking,  as  in  Mitchell  v.  Tarbutt,  was  passing  by  the 
most  essential  ground  on  which  rested  the  action  against  the 
owners  for  the  tort,  in  fact,  committed  by^the  master.    If^Salk.  44i. 
A's  servant  drive  his  cart  against  B's  cart,  and  damage  it, 
A  is  liable. 

§  7.  So  in  Bumham  T.  Paine,  the  court  held  the  master 
or  the  owner  of  a  stage-coach,  answerable  for  the  negligent 
act  of  his  servant  or  driver,  done  in  the  course  of  the 
owner's  business,  as  that  act  was. 

So  wherever  the  master  has  no  power  to  do  a  thin^,  and  3  Bac.  Abn 
one,  by  his  command,  do  it,  both  are  trespassers ;  still  the  ^^' 
case  must  be  open  to  the  question,  when  does  the  master 
command  it. 

Art.  4.  Doubtful  cases.  §  1.  There  are  some  cases,  in 
which  the  master  seems  to  be  liable  for  the  acts  of  his  agent 
or  servant,  though  torts  or  wilful  deceit. 

§  2.  As  where  a  custom-house  officer  is   liable  for  the  5  Bac.  Abr. 
monies  his  deputjr  conceals  ;  as  where  a  pawn-broker's  ser-  |^g^^^J[^, 
vant,  in  the  execution  of  his  authority,  unlawfully  conceals  a  — Ld.Rayiii'.' 
a  pawn ;  as  where  a  servant  exercised  a  pair  of  unruly  horses  738.-3 
in  a  public  place,  and  hurt  the  plaintiff,  it  being  intended  |^!^^'i" 
the  master  sent  him  there  to  train  them ;  as  where,  also,  the  Gammer  v. 
servant  was  guilty  of  cheating ;  as  where  he  pocketed  money  Nixon, 
and  bought  on  credit ;  so  where  a  servant  warranted  a  thing, 
it  was  held,  the  master  was  liable. 

§  3.  In  each  of  these  acts,  there  seems  to  have  been  a  3  Bac.  Abr. 
toilful  act  of  the  servant,  as  in  concealing  the  money,  the  pawn,  ^^^ll^t^. 
&c. ;  going  to  a  public  place  to  exercise  his  horse,  cheating, 
warranting,  &c. ;  and  by  such  wilful  acts  he  may  ruin  his 
master;  and  notwithstanding,  the  distinction  has  been  so 
often  made,  between  the  wilful  and  negligent  acts  of  the  ser- 
•  vant  or  agent,  in*  these  cases,  it  does  not  very  fully  appear, 
that  the  cases  turn,  generally,  on  that  distinction.  The  dis- 
tinction goes  further ;  to  excuse  the  master,  and  to  make  the 
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Ch.  59.  aervant  alone  liable,  his  wilful  act  must  be  accompanied  with 
ArU  4.  such  force,  as  that  only  trespass  vi  et  armis  can  be  brottght, 
and  when  this  only,  it  cannot  be  against  the  master,  for  the 
act  of  another,  done  under  a  general  authority ;  for  this  ac- 
tion supposes  a  breach  of  the  peace,  and  formerly  subjected 
the  defendant  to  a  fine ;  now  no  man  can  break  the  peace,  and 
be  subject  to  a  fine,  for  an  act,  unless  he  order  or  assent  to 
that />arricw/ar  act,  which  he  never  does  by  giving  a  general 
authority  to  pursue  any  branch  of  business ;  for  such  an 
authority  is,  always,  to  pursue  lawful  business,  and  is  to  be 
so  construed,  if  no  particular  unlawful  act  be  named  in  it ; 
and  if  there  be,  then  there  is  an  order  for,  or  assent  to  such 
particular  unlawful  acts ;  hence,  the  master  is  not  liable, 
when  his  servant  or  agent  wilfully  commits  a  trespass  vi  et 
armis,  without  an  order  from  the  master  referring  to  such  a 
trespass. 

Dr.  k,  Studt.      §  4.  If  the  servant  of  the  Moler  let  the  debtor  or  felon  es- 

*^*  cape,  wilfully,  the  gaoler  shall  answer  the  debt,  and  pay  a 

fine,  as  to  the  felon,  for  a  negligent  escape ;  and  the  servant 
alone  shall  answer  to  the  felony  for  the  wilful  escape. 

Ga.  Caaca,        ^  5.  If  my  servant,  without  my  consent,  put  my  beast  into 
•  B's  close,  no  action  lies  against  me ;  because  my  servant  ac- 

quired a  special  property  for  a  time  in  the  beast,  by  taking 
on  himself  to  do  this ;  perhaps,  more  truly,  because  the  mas- 
ter's assent  could  not  be  implied. 

1  Bl.  Com.        ^  6.  If  an  inn-keeper's  servant  rob  his  guest,  the  master  is 
'  bound  to  restitution.    In  this  case  the  servant's  act  is  wUr 

ful,  and  even  a  trespass,  and  the  master  is  liable  for  the 
goods,  if  not  for  the  trespass. 

S^k.  441.         §  7.  Yet  in  Jones  v.  Hart,  Holt,  C.  J.  said,  the  master  is 
not  liable  if  the  servant  steaU 

§  8.  At  common  law,  and  before  the  6  of  Ann,  if  a  servant 
kept  his  master's  fire  negligently,  so  that  his  neighbour's 
house  was  burnt,  an  action  lay  against  the  master,  because 
the  negligence  Iwppened  in  his  service  ;  but  "  if  the  servant,  go- 
ing along  the  street,  with  a  torch,  by  negligence  set  fire  to  a 
house,"  the  master  is  not  liable,  ^for  then  he  is  not  in  his  mas* 
ter^s  immediate  business^'*  and  must  answer  himself,  the  dam- 
age, personally.  As  we  have  not  adopted  the  6th  of  Ann,  the 
common  law  on  this  subject  is  still  in  force  here. 

1  Bl.  Com.        §  9.  So  if  my  family,  or  any  one  in  it,  cast  any  thing  into 

^  ^'  the  street,  out  of  my  house,  I  am  liable,  if  it  be  to  the  dam- 

age of  any  individual,  or  to  the  common  nuisance  of  the  peo- 
ple ;  for  I  have  the  charge  of  my  household ;  and  so  was  the 
civil  law,  and  it  may  be  well  inferred  I  allow  this  to  be  done. 
§  10.  If  there  be  any  general  rule  to  be  extracted  from 
the  several  cases,  it  is  this :  if  the  servant  be  actually  doing 
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his  fnasitr*8  proper  iusintss^  and  a  hurt  happen  to  a  third  per-     Ch.  59. 
son,  the  master  is  liable,  civiliUr^  in  this  action,  because  the     Art.  5. 
injury  happens  in  doing  that  very  business  the  master  set  his  \^^^sr^^ 
servant  to  do,  and  so  the  servant's  act  is  the  master's,  qui  fa-- 
citper  alium;  and  the  act  must  be  such,  as  the  third  person 
Bday  well  infer  it  is  done  in  doing  the  business  the  master  set 
his  servant  to  do ;  but  this  inference  may  be  rebutted  by  evi- 
dence, as  other  inferences  or  presumptions  may  be. 

Art.  5.     §  1.  TTu  servant^  where  Itable  to  be  sued  ornoU  He  1  Bl.  Com. 
is  liable  whenever  he  commits  a  trespass  to  the  third  party  in-  ^^'  ^**^" 
jured,  but  he  is  not  liable  for  an  act  done  in  the  usual  course 
of  his  business  ;  as  by  a  smith's  servant  in  shoeing  a  horse ; 
otherwise  if  not  at  the  time  in  his  master's  service ;  nor  is  3  Bac.  Abr. 
the  servant  in  a  tavern,  liable  for  selling  corrupt  wine  or  pro-  jJ^^Tj^^™* 
visions :  for  this  he  does  in  the  usual  course  of  his  master's     * 
service,  and  is  the  master's  act. 

§  2.  But  if  one's  servant  injure  my  goods  by  the  direction  3  Bl.  Com. 
of  the  master,  I  may  sue  either ;  both  are  wrong-doers  in  re-  1^3. 
gard  to  me. 

§  3.  If  I  employ  one  to  sell  my  goods,  as  my  sorvant,  and  5  Bac.  Abr. 
he  carry  them  away ;  I  mav  have  traoer  against  him,   for  ^^^^^^ 
my  conndence  in  him  extended  only  to  the  selling ;  and  so  II3  Bac!"b. 
the  carrying  away  was  a  conversion ;  so  if  my  servant  dis-  562. 
train  a  horse,  by  my  command,  and  then  use  him,  ti'over 
lies  against  him,  for  my  command  extended  not  to  the  using ; 
but  case  lies  not  by  a  carrier  against  his  servant  for  losing  11  Mod.  135. 
goods,  without  showing  negligence  in  him. 

§  4.  So  if  my  servant  so  meddle  with  one's  goods  as  that  5  Bac.  Abr. 
it  amounts  to  trespass^  with  actual  force^  trover  lies  against  ^^' 
him,  though  he  did  it  by  my  command ;  for  my  command  is 
no  excuse  to  him  for  doing  an  act  apparently  tortious ;  but  it 
is  otherwise  if  he  use  no  actual  force  ;  for  a  servant  cannot 
know  the  property  of  the  goods,  and  so  could  not  be  liable  2  Mod.  24S, 
merely  for  meddhng  with  them  by  his  master's  command.      ^®* 

§  5.  September   22,  1 749,  Hughes  became  a  bankrupt,  i  Wiu.  328, 
and  September  23,  he  delivered  his  goods  to  Smith,  the  de-  P«rk*n«^al- 
fendant,  a  servant^  to  pay  a  debt ;  Hughes  owed  Mr.  Garra-  huSci^V 
way,  his  master,  and  Smith,  the  servant,  gave  a  receipt,  that  bankrupt,*, 
he  had  received  the  goods  for  his  master,  Garraway,  and  S»>th- 
then  sold  them  for  his  ti*e.     The  court  held,  that  Smith,  the 
servant,  was  liable  in  trover ;  for  he  had  no  right  to  dispose 
of  the  assignees^  goods^  to  the  use  of  himself,  or  of  his  master, 
or  of  any  other  person,  nor  could  his  master  give  him  any 
authority  to  do  it. 

§  6.  In  this  case  A,  a  minor,  owned  a  coal  mine,  and  the  6  D.  &  E. 
Lord  Chancellor  appointed  Cartwright,  the  defendant,  his  411,413, 
steward,  who  employed  B  and  C,  other  workmen  to  work  it,  Cwrtwiffht. 
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C«.  59.    but  did  not  meddle  with  it  himself  or  eive  any  directions 
ArU  6.      about  it.    B  and  the  others  undermined  D's  house.    The 
v.^PV'-^^   court  held,  that  D  could  not  sue  the  steward,  the  defendant, 
as  middle  servant,  but  should  sue  those  who  immediaUly  did 
the, wrong ;  or  the  minor,  the  owner,  for  whose  use  or  bene- 
fit it  was  done ;  ^^  a  servant  who  hires  labourers  for  his  mas* 
ter  is  not  liable  for  their  acts." 
Mod.  209.—      §  7.  So  if  an  attorney  bring  debt  for  A,  and  the  attorney 
563*^^'  ^^''    ^^^  *  witness  to  a  release  of  it,  before  the  action,  he  is  not  lia- 
ble ;  for  he  acts  only  a«  a  servant  and  in  the  way  of  his  call- 
ing.    It  may  be  true  an  action  would  not  lie  agamst  him ; 
but  it  would  now  be  deemed  improper  practice. 
8  Co.  84.-3      §  8.  If  my  servant  be  robbed  of  my  money,  on  the  high* 
Bac.  Abr.      way,  he  is  not  liable  to  me,  as  a  carrier ;  for  ne  engages  on* 
564.  jy  f^j,  jjjg  fidelity  and  diligence. 

3  Bac.  Abr.        §  9*  But  a  servant  is  liable  for  his  negligence  or  fraud  to 
564.-  his  master;  as  if  he  smuggle  goods;  or  lets  his  master^s 

246^— 2  Cro,  ^^^^  perish  by  neglect ;  but  the  servant  is  not  liable  if  he, 
471.^       *  in  his  master^s  business,  sell  corrupt  wine,  knowing  it  to  be 

1  Salk.  282,  SO ;  SO  if  he  sell   by   hU  master^s  command  and  covin  ;  so  if 

44i'  442*—    ^^  ^^^^  ^^^^^  f^^^^  ^*  ^^^^^  ^y  ^"  master's  order,  the  servant 

2  Cro.  468.    *^  ^^^  liable  5  nor  in  any  case  where  he  acts  by  his  master'9 

authority.  But  the  servant  is  liable  if  he  deceive  of  his  own 
head ;  for  it  is  his  own  wrong  and  falsity ;  as  if  my  servant 
sell  false  merchandize  in  a  fair,  of  his  own  head ;  so  if  he 
act  against  my  directions,  and  I  disagree ;  so  if  my  servant 
make  an  express  warranty,  though  he  reserve  the  rent  to  me. 

3  B«c.  Abr.       §  10.  If  a  master  command  his  servant  to  do  what  is  law- 
^V~^^n^'  yit/,  and  he  misbehave  himself  and  does  more,  the  master  is 

'  P  •   •      not  liable,  but  the  servant  for  himself;  for  it  is  his  own  act ; 

otherwise  it  would  be  in  the  servant^s  power  to  subject  his 

master  to  what  actions  or  penalties  he  pleases ;  and  this  is 

the  rule  if  the  master  order  a  legal  act^  and  the  servant  in 

doing  it  do  an  illegal  act^  the  servant  is  liable. 

Baron  &  Art.  6.  Enticing  away  a  servant^  an  apprentice^  heating  him^ 

Feme,  18.—  ^c.    §  1.  Another  species  of  torts  in  regard  to  servants,  is 

Preced4?     ^^^  enticing  them  away  from  their  masters,  harbouring  them, 

209.       *      &c. ;  and  also,  beating  them,  by  either  of  which  means  the 

master  loses  the  services  of  his  servant. 
6  D.  &  E.  §  2.  In  this  case,  the  court  decided  that  an  action  will  lie 

221,  Blake^  against  one  for  continuing  to  employ  my  servant,  after  notice^ 
2  E»p!^4S?7.  though  he  did  not  procure  him  to  leave  me,  or  know  when 
he  employed  him,  he  was  my  servant ;  and  trespass  lies  for 
actually  enticing  away  a  servant.  Cowp.  54,  below. 
Cowp.  53,  §  3.  The  plaintiff  employed  M  and  C,  as  journeymen  shoe- 
Hart  r.  Ai-    makers,  Ini  the  piece ;  but  for  no  determinate  time,  and  each 

dridg^e —  J         /  >  5 

2  Esp.  437. 
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of  them  having  a  pair  of  shoes  unfinished,  the  defendant  per-    Ch.  59* 
suaded  them  to  leave  them,  and  to  enter  into  his  service.  Art.  6. 

§  4«  Judgment  for  the  plaintiff;  for  joumej/men  are  ser^  v^^^/^-^^ 
vants.    Note,  there  was  no  objection  made  that  this  was  tres*  F.  N.  B.  390v 
pass  vi  tt  armis.    T^spass  lies  for  debauching  the  plaintiff's  ?®i"T  *«i« 
daughter,  5  Bos.  &  P.  476.  6Mod.i8«. 

§  5.  One  Burford  bound  himself  to  Bird,  to  serve  five  LS^  «?i 
years.     Bird  articled  to  employ  and  pay  him  wages ;  they  Randail.— 
mutually  bound  themselves  in  a  penalty  of  £lOO,  to  perform  3  Burr.  134. 
these  articles.    Nicol  t.  Martyn,  2  Esp.  R.  734.     The  de-  —2  Esp. 
fendant,  Randall,  enticed  away  Burford  fromPBird's  service,  i^jjj^.^ 
and  the  court  held,  that  Bird  could  not  recover  against  Ran- 
dall,/or  the  penalty  is  the  damages^  which  was  recovered  of  the 
servant ;  but  it  is  no  excuse  that  the  servant  came  to  the  de- 
fendant of  his  own  accord,  if  the  defendant   had  notice. 
Hamilton  v.  Veere,  2  Saund.  169;  Lev.  62;  2  Esp.  437. 

§  6.  So  it  has  been  adjudged  that  the  master  or  father,  5  D  &  E. 
mav  have  an  action  on  the  case  against  one  for  beating  his  ?fl'"'^  ^^' 
child  or  servant ;  for  begetting  his  daughter  and  servant,  or  Precedrs? 
his  negro  woman  servant  with  child,  whereby  he  loses  her  ser-  Dec.  237.— 
vice,    but  there  must  be  a  loss  of  service  in  order  to  support  2  Lord 
this  action;  for  it  is  wholly  on  this  account  the  master  has,  ^!§^'  3^' 
by  law,  any  action,  to  recover,  in  damages,  an  equivalent  for  —2  Cainei»\ 
that  service  he  loses  by  the  conduct  of  the  defendant.  219. 

§  7.  The  court  decided  in  this  case,  that  if  an  apprentice,  6  D.  &  E. 
eighteen  years  old,  enter  into  the  sea-service,  voluntarily^  his  ^^'  ^^'' 
master  cannot  sue  out  a  habeas  corpus  to  bring  him  up.  *^* 

§  8.  A  master  may  defend  his  servant,  or  the  servant  his  3  Bac.  Abr. 
master,  and  not  be  liable  to  an  action ;  thw  may  aid  each  ^®* 
other  with  their  services  and  attendance  in  their  lawsuits. 

§  9.  If  the  daughter  live  separate  from  the  father,  he  can-  5  D.  &  E. 
not  maintain  an  action  against  one  for  seducing  her;  for  then  ^^ — 
he  does   not  lose  her  services ;  and  the  per  quod  servitium  Posu"        ' 
amisit^  is  the  gist  of  the  action,  and  per  Lx)rd  Kenyon,  C.  J.  thwaite  «. 
"  it  is  clear  that  no  action  can  be  maintained   unless  some  Parkei.— 
evidence  be  given  that  the  daughter  performed  some  acts  of  §5^4'^  ^ 
service  for  the  father."     In  Parker's  case,  the  daughter  was  count  per 
twenty-three  years  old,  lived  out  at  service,  when  the  defend-  q«od,  &c. 
ant  begot  her  with  child,  and  being  turned  away,  as  her  ^^^^h"^**""" 
pregnancy  appeared,  she  returned   to  her  father's  house,  mtrespa^ 
where  she  lived  and  got  to  bed,  at  his  expense ;  but  as  she  Per  quod, 
lived  at  service  when  the  child  was  begotten,  the  court  held,  ^c.utrei- 
her  fathei^  could  not  mamtain  his  action,  which  was  trespass  S"!!^^**' 
vi  et  armis. 

§  10.  This  was  an  action  of  trespass  for  begetting  the  3  Wiis.  18, 
plaintiff's  daughter  with  child,  about  thirty  years  old,  but  ^^i  TuUidge 

V,  Wade.—* 
Esp.  436 — Stra.  414. 
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Ch.  59.     living  in  his  family.     Jud^ent  £50  for  the  plaintiff.     In 
ArU  6.     this,  the  daughter  was  admitted  as  a  witness,  who  proved  a 
s^^^s^'^^  promise  of  marriage,  &c. ;  but  the  court  told  the  jury  not  to 
notice,  in  their  damages,  this  promise,  for  on  this  sne  had  her 
action  for  breach  of  promise.  5  Bos.  &  P.  476.  Nor  can  the 
father  recover  if  he  connive  at  the  intercourse ;  nor  can  he 
avail   himself  of  a  custom  to  sleep  together.     S  Caines^ 
R.  2197. 
iCom.  D.         §  11.  So  if  one  apply  bad  medicine  to  my  servant  and 
iR^T'os.—  niaim  him,  I  have  a  prejudice,  and  may  have  an  action  ;  so 
«  Eip.  236.    if  ^^^  cozen  my  servant  of  my  money. 
Ld.  fciy.  Buller  J.  said,  "  an  action  merely  for  debauching  a  man's 

1032.—^        daughter,  by  which  he  loses  her  services,  is  an  action  on  the 
U9iT^^  *'     ^^^  5"  ^^  defence  the  daughter  was  previously  unchaste,  un- 
less he  connive,  &c. 
Cro.  1:1.  55,       §  12.  But  a  father  cannot  maintain  this  action,  for  an  ex- 
^!^7  ^'^^^'  cessive  battery  of  his  son,  and  the  subsequent  injuries  aris* 
Esp!  437.       i^^S  f^^"^  i'  5  ^'  ^^'  ^  could  not  marry  him  as  before  ;  for  the 
father  has  no  claim  on  account  of  the  injury,  further  than 
for  his  loss  of  his  son's  service :  every  other  injury  and  loss 
is  the  son's  own. 
2  Era.  438.        §  13.  Therefore*,  if  one  lay  logs  in  the  hiehway,  and  my 
--2Rol.Abr.  gervant  fall  over  them  and  is  injured,  I  may  have  this  action 
for  the  loss  of  his  service,  and  for  this  onlv :  any  further  loss 
in  either  case,  is  the  son's,  or  the  servant's  own,  not  mine. 
1  Com.D.         §  14.  So  this  action,  on  the  case,  lies,  if  it  be  proved  the 
wi'soyoou?    defendant  asked  the  servant  to  enlist  in  the  army,  and  after- 
wards gave  him  money.     It  is  enticing  him  away  from  his 
master's  service,  which  he  loses.     So  where  an  infant  slave^ 
in  the  West  Indies,  executed  an  indenture  by  which  he  cove- 
nanted to  serve  B  for  a  certain  term  of  years,  as  his  servant; 
and  B  covenanted  to  do  certain  things  on  his  part ;  B  then 
came  to  England  with  his  slave,  and  the  defendant  enticed 
him  away.     And  the  court  would  not  allow  the  defendant  to 
allege  that  the  contract  was  void,  "'  as  being  made  by  an  in- 
fant and  a  slave ;"  for  it  may  be  for  his  benefit,  and  then  it 
is  only  voidable  by  the  infant  himself. 
aSaund.  §  15,  It  has  been  decided  that  m  an  action  for,  enticing 

'^^'  away  an  apprentice,  damages  cannot  respect  the  future. 

The  jury  can  consider  only  such  damages  as  the  master  has 
sustained. 
Cro.  Car.  §  16.  Minors  cannot  bind  themselves  apprentices.    Sec  Guar^ 

Abr"547^**^  dians.  Minors,  &c.  ch.  35.  Yet,  if  one  bind  himself  and 
continue  seven  years,  in  England,  he  has  the  benefit  of  his 
trade,  and  he  is  a  servant  de  facto.  And  may  not  the  master 
have  an  action  on  the  case  for  the  loss  of  his  service,  by  tlie 
enticing  away  of  him  bj*"  a  third  person  ? 
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^17.  Serving  in  England  seven  years  at  a  trade,  or  else*    Ch.  59. 
where,  vnihaut  being  bounds  is  a  good  qualification  for  follow-     Art.  7. 
ing  the  trade ;  as  a  son  with  his  father,  a  wife  with  her  hus-  s^^v-^i^ 
band,  &c.    And  it  is  said  in  Salkeld,  that  the  apprentice  act  3  Bac.  Abr. 
is  a  hard  law.  ct^sTI*^^" 

§  18.  But  an  infant  may  bind  himself  by  custom,  as  an  %y^^  bi. 
apprentice.    F.  N.  B.  in  a  note.     So  one  twelve  yeai-s  old  934,  Wright 
shall  be  bound  by  his  covenant  to  serve  in  husbandry  in  Eng-  ^*  ^tt«"eli- 
land,  390  D. ;  but  our  law  is  otherwise. 

§  19.  So  in  Wright  r.  Russell,  it  was  held  that  if  one  be 
surety  for  the  faithful  service  of  J.  S.  to  a  sole  trader,  this 
contract  does  not  extend  to  a  sttbseqvient  partnership  ;  there- 
fore, if  the  apprentice  be  enticed  away  from  it,  this  action 
does  not  lie  for  loss  of  service :  he  is  not  an  apprentice  to 
the  firm,  even  de facto. 

Art.  7.     Case,  per  quod  servitium  amisitj  continued. 

§  1.  So  the  case  for  the  collector  of  taxes,  was  trespass^  «D.&E. 
for  breaking  and  entering  the  plaintiff^  house,  and  getting  his  g^^'^^Jf }, 
daughter  with  child,  by  which  he  lost  her  service.  And  the  aUcoU. 
court  decided  this  action  could  be  supported ;  and  that  the 
father  has  his  election  to  bring  case^per  quod  servittum  amisit, 
for  the  damages  to  him  are  consequmtial,  or  to  bring  trespass 
for  breaking  and  entering  his  house,  and  to  lay  the  debauching 
of  his  daughter,  and  Toss  of  her  service,  as  consequential. 
Here  the  action  is  for  breaking,  ^c.  and  all  the  rest  is  merely 
consequential.  But  in  this  case  of  trespass,  the  trespass  in 
breaking  and  entering  the  house  must  be  proved,  and  no  /t- 
cense  to  enter  can  be  given  in  evidence,  under  the  general  is- 
sue, but  must  be  specially  pleaded ;  and  though  the  daughter 
be  above  twenty-one  years  of  age,  and  is  not  in  the  service 
of  another,  but  lives  in  her  father's  family,  and  instances  of 
her  actual  Services  for  him,  as  milking  his  cows  &c.  are 

{proved,  this  action  on  the  case,  for  the  loss  of  her  services, 
ies  for  him,  though  there  be  no  contract  for  service  proved. 
In  this  case  the  daughter  was  thirty  years  old,  and  the  jury 
gave  a  verdict  for  the  plaintiff  for  £200,  and  the  court 
thought  the  damages  were  not  excessive.  But  it  does  not 
appear  how  far  this  sum  was  given /or  breaking  and  entering 
the  plaintiffs  house,  or  how  far  for  the  loss  of  his  daughter's 
service,  or  for  other  wrongs. 

§  2.  This  was  trespass  for  beating  and  wounding  the  plain-  Cro*.Jam. 
tiff,  himself,  and  also  for  beating  his  wife,  by  which  he  lost  her  ^i  ®*y  «'• 
company  three  days ;  and  on  motion  m  arrest  of  judgment,  glJi^Ja.  g 
the  court  held  the  action  was  well  brought ;  for  as  it  respects  ■,  5. 
the  wife,  it  is  only  for  the  husband's  loss  of  her  service. 
This  decision  may  now  be  doubted,  because  in  the  action  is 
joined  clear  matter  of  trespass,  as  beating  the  husband,  dLnd 
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Ch.  69.    clear  matter  of  cnse^  as  hi»  Ion  of  his  wift^s  service  ;  nor  was 
Art.  7.     the  loss  of  her  service  at  all  a  conseifamct  of  the  healing  ^ 
^^^^^^-^^  the  husbandU 

But  now  it  is  not  necessary  to  prove  any  service  of  a 
daughter,  a  minor  or  not,  if  she  lives  in  his  fasuly;  in  sach 
Peak«,  55,     case  service  will  be  intended.    Nor  need  any  contract  as  to 
•^'  service  be  proved  between  them.    She  is  viewed- as  his  ser-  ' 

vant ;  if  a  minor,  she  is  so  of  course,  and  if  of  age,  the  pre- 
sumption is,  she  is  his  servant  whenever  she  makes  a  part  of 
his  familv ;  but  the  contrary  may  be  proved,  and  it  ma^  be 
proved  she  lives  there  as  a  boarder,  and  that  her  earnings 
are  her  own,  and  not  his ;  and  if  of  agre,  and  does  not  live 
with  him,  she  is  not  his  servant,  and  then  he  cannot  have 
this  action,  per  quod  servitium  amisit^  for  any  loss  on  her  ac^ 
count ;  but  if  she  be  beaten,  defamed,  or  seduced,  she  must 
herself  sue.  But  if  the  child  be  a  minor,  it  is  immaterial 
whether  it  lives  with  the  father  or  not^  for  such  child,  though 
abroad,  or  absent,  is  his  servant ;  that  is,  he  has  a  right  to 
the  service  of  a  minor  child :  but  if  bound  out  apprentice^ 
then  the  case  is  altered.  Any  one  in  the  parentis  place,  de^ 
ceased,  may  have  this  action,  as  aunt,  mother,  uncle,  &c. ; 
s  D.  ^  E.  and  in  this  action,  per  quod^  the  minor  or  servant  is  a  witness, 
mond^r.  ^^  ^"^^  ^^ ^^  interest  in  the  event  of  the  suit,  though  per- 
MacheU.  '  baps  in  the  question.  And  in  the  case  of  seduction,  the  fe* 
male  is  often  admitted  of  necessity •  This  action,  in  England, 
is  trespass,  vi  et  armis^  in  form,  but  in  fact,  case.  In  this 
case,  tne  aunt  sued  for  the  loss  of  the  services  of  her  niece^ 
in  this  form ;  the  jury  gave  damages  for  the  aunt's  loss,  and 
the  injury  to  the  niece,  and  the  court  refused  a  new  trial, 
especially,  as  the  niece  withdrew  her  own  acUon.  See  also 
Tullidge  V.  Wade.  This  action  per  quod  servitvum  amisiiy  is 
case  in  several  States ;  but  vi  et  armis  is  proper,  where  the 
house  of  the  master,  or  father,  mother,  aunt,  &c.  has  been 
broken. 
6  Ea«t,  45,  §  3.  This  was  case,  for  debauching  the  plaintiff's  daughter 
Peel?**'  ^'  ^^^  servant,  and  begetting  her  with  child,  per  quod  servttium 
amisit.  The  evidence  was,  she,  a  minor^  was  living  in  the  fami- 
ly of  another  person,  as  his  house^keeper,  and  when  seduced 
had  no  intention  to  return  to  her  father's  house,  though  she 
afterwards  did  return  there,  while  a  minor,  in  consequence 
of  the  seduction,  and  was  maintained  by  him.  Held,  he 
could  not  maintain  this  action.  (She  was  the  witness.)  Ill 
this  case,  though  a  minor,  she  was  actually  in. the  service  of 
another,  and  wnen  seduced  she  had  no  animus  reoertendi  to 
her  father's  house.  Several  case^  cited,  in  which  it  is  held 
that  this  action  is  not  maintainable,  unless  laid  with  a  per 
quod  servitium  anUsit*    Where  it  does  not  appear  the  daugb- 
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ter  is  a  minor,  and  though  not  a  minor,  the  fatheir  has  the    Cm.  59. 
aclioh  if  she  live  with  him,  or  is  only  absent  on  a  visit,  by  his    Art.  9. 
consent,  with  intentions  to  return  to  his  family.  \^^^\^^^^ 

'    §  4.  A  husband  ttiay  have  trespass  for  an  adulterous  inter-  7  Mod.  81. 
course  with  his  wife,  force  and  violence  being  supposed  in  77|  ^^' 
law.     5  D.  &  E.  35t ;   6  East,  244,  387  ;  5  Bos.  &  P.  476,  Maule  & 
•Woodward t>,  Walton:   but  not  after  they  have  separated  Sei. 436, 
by  deed.     6  D.  &  E.  357.     See  Ch.  64,  a.  2,  s.  6,  7,  and  Ditdiamr. 
Chambers  v.  Caufield.  ^^^• 

§  5.  A  count  for  beating  the  plaintiiBT's  servant,  per  quod  |  ?'^^^^ 
^ervitium  amistt^  may  be  joined  with  counts  in  trespass,  &c.  ^  DUch-* 
as  for  beating  the  plaintiff  himself,  and  breaking  and  entering  am  «.  Bond, 
liis  house ;  and  the  court  said  they  would  restore  the  old 
law,  making  the  per  quod  fyc.  trespass.    See  Cooke  r.  Sayer ; 
Bennett  «.  AUcott;  Macfadgen  r.  Olivant;   Woodward  r. 
Walton,  all  cited  herein. 

§  6.  Trespass  for  pulling  down  an  ancient  meeting-house.  2  Day'i  Ca. 
One  existed  by  an  ancient  agreement,  repeatedly  sanctioned  ^Jie^^" 
by  resolves  of  the  legislature,  in  a  certain  place.    A  part  of  *'    *  ^  • 
tne  society,  being  authorised,  repaired  it.    Held,  a  vote  of 
the  society,  relinquishing  their  interest  in  it,  would  not  justi- 
fy pulling  it  down,  and  that  trespass,  vi  et  crmw,  lay  against 
the  wrong-doers,  and  that  damages  might  be  given  beyond 
the  mere  value  of  the  repairs. 

Art.  6.  Attomies.  §  1.  In  this  case,  the  court  held  that  i  Mod.  209, 
no  action  lay  against  one,  for  suing  in  a  cause  as  an  attorney,  ^^^J?^^'* 
knowing  the  plaintiff  has  no  cause  of  action.  358,  Barker 

'   §  2.  but  false  imprisonment  lies  against  one  who  sues  out  admr.  v. 
a  void  execution  on  a  judgment,  and  nimself  delivers  it  to  the  Braham,  and 
oflScer,  who,  by  the  attomev's  order,  arrests  the  defendant ;  Sg'^toraey. 
ds  if  judgment  be  a^inst  tn^  intestate,  and  he  have  execu- 
tion agamst  his  administratrix,  without  a  scire  facias,  and  so 
delivers  it.  « 

Art.  9.    Assessors.    This  was  case  against  the  defend-  Mass.  S.  J. 
ants,  assessors,  for  an  illegal  tax.     Plea,  not  guilty,  and  ver-  Court,  Nov.  • 
diet  for  the  defendants.  ril^r.  Gould 

§  1.  The  case  was  thus.     In  1776,  one  Broadstreet  died,  &ai.  aaiet-. 
seized  in  fee,  of  a  farm  in  Topsfield,  arid  on  his  estate,  John  »or»  of  Tops- 
Goodhue  administered,  and  put  his  son,  Ebenezer  Goodhue,  *^^^' 
upon  the  farm  as  tenant,  at  the  halves,  who  continued  on  it 
till  April  5,  1782,  but  his  parol  lease  ended  April  1.     In 
JPebruary  1782,  the  plaintiff  took  a  lease  of  it,  to  hold  for 
one  year  from  the  2d  day  of  April,  1782,  and  it  was  agreed 
this  lease  included  the  2d  day  ;  but  all  three  parties  appear- 
ed to  think  the  plaintiff  was  to  enter  the  2d  day,  and  he  pro- 
posed to  move  accordingly,  and  in  March  he  put  com,  meat, 
some  sheep,  and  swine  upon  the  farm,  and  purchased  stock 

VOL.  II.  64 


S06  CASE  ON  TORTS. 

Ch.  59*  and  hay  on  it,  all  which  remained  there*  Ebenezer  Good- 
«4w.  9*  hue  took  from  the  farm  most  of  his  stock  before  the  1st  of 
April,  and  proposed  to  move  his  family  off  that  day,  but  the 
plaintiff's  wife  meeting  with  an  accident,  he  did  not  move 
his  family  till  after  the  1st  of  April.  The  plamtiff  requested 
Ebenezer  Goodhue  to  remain  on  the  farm,  to  take  care  of 
his,  Herrick's  provisions,  creatures,  &c.  till  he  could  move, 
and  he  remained  accordingly,  till  the  4th  or  5th  of  April. 
The  state  tax  that  year,  related  to  the  2d  of  April,  and  the 
«  plaintiff  was  assessed,  for  this  farm,  jClO,  \Ss.  8a. ;  when  he 
was  first  called  on  for  the  tax,  he  proposed  to  pay  it ;  but 
finding  he  was  taxed  in  Wenham  and  beverly  in  that  tax, 
and  examining  his  lease,  &c.  he  refused  to  pay  it.  The  col- 
lector took  six  of  his  cows,  and  sold  them  for  the  tax.  The 
only  question  was,  who  was  occupant^  or  in  posstssion^  on  the 
2d  of  April. 

After  a  lone  argument  the  court  held,  the  plaintiff  was  in 
possession  on  that  day,  and  so  liable  to  be  assessed  for  the 
farm ;  that  Ebenezer  Goodhue  ceased  t6  be  tenant  before 
that  day,  and  the  lessor  gave  the  plaintiff  parol  license  to 
enter  on  that  day,  and  he  proposed  to  enter  that  day.;  that 
the  plaintiff's  moving  part  of  his  things,  and  employing 
Ebenezer  Goodhue  to  take  care  of  them,  was  the  plaintiff's 

S>ssession,  and  Goodhue  acted  as  the  plaintiff's  servant, 
owever,  Sargent  J.  was  of  a  different  opinion.    Judgment 
for  the  defendants. 

In  this  case,  Ebenezer  Goodhue  and  his  wife,  being  pro- 
duced as  witnesses,  were  objected  to  as  mterested,  1.  be- 
,  cause  being  in  possession  on  the  3d  of  April,  he  might  now 
be  taxed :  2.  because  he  might  be  considered  as  Herrick's 
landlord,  and  therefore  liable  to  pay  half  the  tax.  But  the 
court  decided  they  were  competent  witnesses,  for  1.  Good- 
hue cannot  be  taxed ;  for  when  assessors  have  made  and  re- 
turned a  tax,  they  have  executed  their  authority :  2.  Good- 
hue cannot,  on  any  principle,  be  considered  as  the  plaintiff's 
landlord. 

In  no  case  can  the  assessors  add  above  five  per  cent,  to 

the  tax — ^not  if  the  commission  for  collection  exceed  five  per 

cent ;  nor  can  they  assess  a  highway  tax,  as  a  money  tax. 

And  if  property  be  seized  for  taxes,  part  illegal,  assessors 

are  liable.     15  Mass.  R.  144, 148. 

Mass.  S.  J.         §  2.  Case  against  the  defendants;  for  that  as  assessors  of 

Court,  N^.  the  first  parish  in  Newbury,  they  made  an  illegal  tax,  where- 

Ke™k         by  the  plaintiff's  oxen  were  taken  by  the  collector  and  held 

fAmhk  al.  one  hour,  till  he  paid  him  his  tax  assessed.    Held,  the  tax 

was  illegal,  because  it  was  not  shown  in  distinct  columns,  as 

the  tax  act  required,  how  much  polls  paid ;  how  much  real^ 
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and  how  much  personal  estate  paid,  and  because  the  assess-  Ch.  59. 
ment  was  not  signed  by  the  assessors,  in  some  part  of  it,  as  Art.  9. 
well  as  the  warrant.  v.^^v'^^ 

Where  the  proprietors  of  a  township  may  sell  to  pay  taxes. 
See  Bott  v.  PerleV. 

§  3.  Trespass  for  taking  away  a  quantity  of  iron,  for  taxes  n  Maaa.  R. 
assessed  on  a  compamfs  agent.  Defendants  justify  as  assessors  ^^  ^  al^. 
6f  Dover,  for  the  year  1808.  The  plaintiffs  were  the  Boston  teUe  &  al. 
Iron  and  Nail  Factory  Company.  Kuggles  Whitbg,  one  of 
the  plaintiffs,  was  their  known  agent,  and  they  were  proprie- 
tors of,  and  liable  to  be  taxed  as  non-residents,  for  real  estate 
set  to  "  Ruggles  Whiting,  agent  for  the  Boston  Iron  and  Nail 
Factory  Company,''  by  which  name  they  had  been  usually 
assessed.  Held,  1.  A  tax  on  land  of  a  company,  occupied  by 
their  agent,  one  of  them,  may  be  set  to  such  agent  by  his 
name ;  nor  will  it  vitiate  such  tax,  that  there  is  added  to  his 
name,  his  title  of  agent  of  the  company :  3.  It  is  not  necessary 
in  invoices,  or  tax  lists,  to  state  the  number  of  acres  of  land, 
except  in  the  case  of  unimproved  land :  3.  A  town-clerk  may 
amend  a  record  made  by  nim  when  in  office  under  a  former 
election,  such  amendment  being  consistent  with  the  truth. 
The  original  entry  was  "  sworn,"  as  applied  to  himself,  town- 
clerk  :  after  reelected,  and  this  action  was  commenced,  he 
added,  ^  mto  office  by  the  moderator  in  said  meeting,  no  jus- 
tice of  the  peace  being  present."  4.  Assessors  are  not  lia- 
ble in  trespass  for  an  irregalariiy  in  assessing  taxes. 

Trespass  against  assessors^  for  illeeally  assessing  the  plain-  12  Mais.  R. 
tiff,  whereby  his  property  was  seized,  &c.  in  Ckarlestown^  161,  Gray  r. 
&c.     Plaintiff  lived  in  Boston^  and  owned  stores  in  Charles-  ^^^X,-^ 
town^  in  which  he  deposited  large  parcels  of  goods,  imported  a.  i,  8.«4..  ' 
by  him,  and  he  kept  an  agent  there  to  take  care  of,  and  ex- 
hibit and  deliver  them  to  purchasers,  when  sold  by  the  own- 
er, but  not  to  sell  them.     Held,  the  plaintiff  was  liable  to  be 
taxed  in  Charlestown,  for  such  goods,  by  the  general  tax 
act.    The  plaintiff  was  assessed  in  Boston^  for  all  his  personal 
property,  including  this  in  Charlestown.    See  Little  v.  Grun- 
hafir  al. ;  Salem  Iron  Factory  Company  v.  Danvers,  &c. 

Held,  an  ordained  minister,  not  settled  in  any  particular  12  Mass.  R. 
parish,  is  not  exempted  from  taxes  bj  the  statute  of  1811,  c.  ^'•^vfj't! 
6 ;  as  to  assessments  in  school  districts,  Ch.  172,  a.  6,  s.  3 ;  12  mm,.  r'" 
Ch.  211,a.  5.  675. 

And  in  this  case  the  court  held,  that  assessors  are  not  lia-  5  Man.  R. 
ble  as  trespassers^  vi  et  crmf*,  for  an  error  in  judgment,  in  ^7,  DilUnf- 
omitting  to  assess  some  taxable  estate,  if  legally  chosen  and  ^^^^'  ^^^ 
qualified,  and  the  tax  be  duly  ordered  and  assessed,  and  the 
warrant  well  issued,  and  the  plaintiff's  poll  or  estate  is  legal- 
ly taxable.    In  this  case,  the  parish  assessors  omitted  to  tax 
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Art.  9. 


1  Mass.  R. 
101,  Hall  V. 
Hall,  admr. 


3  Mass.  R. 

419,  Martin 
r.  Mansfield 
&  aJ.  asses- 
sors. 


3  Mass.  R. 

429,  Thurs- 
ton V.  Little 
Sl  al.  asses- 
sors. 


the  lands  of  some  non-residents^  which  were  taxable  $  the 
omission  was  in  consequence  of  an  agreement  with  the  towq 
of  Orleans,  which  agreement  the  court,  in  this  action,  held  to 
be  void.  And  the  court  further  said,  that  asstssws^  like  other 
inferior  jucJtcui/  officers,  cannot  be  liable  to  this  action,  for 
a  mistake  or  error,  in  the  execution  of  their  authority,  b  a 
case  clearly  within  their  jurisdiction ;  they  may  be  punished 
for  malfeasance  in  their  office,  on  information  or  indictment  $ 
and  possibly,  in  an  action  on  the  case,  by  the  plaintiff,  for  be- 
ing taxed  by  them  beyond  his  legal  proportion,  to  recover  ai 
sum,  equal  to  the  excess.  This  point,  however,  was  not  de*t 
cided. 

§  4.  An  appeal  from  a  probate  decree ;  and  a  question 
was  as  to  taxes  assessed  on  the  intestate's  estate ;  Sind  held^ 
the  adminbtrator,  to  support  a  charge  of  them,  must  produce 
the  collector's  receipt.  The  testimony  of  a  witness  is  not 
the  best  evidence.  Qusere,  if  he  must  not  also  prove  the  a&* 
sessment  of  the  taxes. 

§  5.  Trespass,  for  taking  and  carrying  away  the  plaintiff's 
chaise.  Special  pleadings.  Held,  the  tenant,  in  actual  oc« 
cupation  of  land,  is  liable  to  be  assessed  for  it  in  parish 
taxes,  and  not  the  owner  of  the  land,  who  lives  in  another 
town.  The  plaintiff  lived  in  Marblehead,  and  the  estate 
lay  in  Lynn ;  and  the  defendants  assessed  him  for  it,  for  the 
stock,  &c.  though  in  the  actual  occupation  of  one  Kimba)!^ 
tenant  from  year  to  ^ear.  Judgment  for  the  plaintiff:  1. 
because  the  parish  tax  should  have  been  assessed  on  the  ten- 
ant :  2.  because,  though  the  same  persons  were  the  assessors, 
thev  could  not  make  a  warrant  in  one  year,  for  a  tax  they 
had  apportioned  the  year  before. 

§  6.  Was  trespass  for  taking  the  plaintiff,  &c.  Justified* 
tion,  as  assessors.  Held,  that  parish  assessors  must  make  a 
list  and  valuation  of  the  taxable  property,  before  assessing  a 
tax,  or  the  assessment  will  be  illegal  and  void.  The  court 
said  the  valuation  must  be  such,  as  that  the  owneK  and  tenant 
of  a  farm,  stock,  &c.  for  instance,  may  '^  be  able  to  ascertain 
the  amount  of  the  tax  on  the  several  parts,"  whether  the  valua- 
tion or  list  be  made  by  the  individual,  or  by  the  assessors, 
by  dooming.  "  The  result  is  obtained,  and  it  is  equally  re- 
quired by  law,  that  a  list  and  valuation  of  each  indiviclual'a 
taxable  property,  be  made  and  preserved  for  the  inspection 
of  all  interested  in  the  assessment."  Now,  the  individual's 
list  must  clearly  contain  the  several  items,  so  far  as  they 
exist  according  to  the  tax  act,  and  as  therein  distinguished ; 
and  the  valuation  and  copy  of  the  assessment,  must  be  re- 
turned to  the  town-clerk's  office.     14  Mass.  R.  1 77. 


AS  TO  AGENTS,  SERVANTS,  ASSESSORS,  &c.  |K)9 

§  7.  This  was  trespass  against  asseasors  of  Milton,  for  as^    Oh«  $9* 
sessing  ministerial  lands  in  Milton,  belonging  to  Dorchester.     4rt^  9. 
Held,  not  liable  to  be  assessed  in  the  town  taxes  of  Milton*  s^fv'^i^. 
When  in  1662,  Milton  was  set  off  from  Dorchester,  these 
lands  were  exempted  from  taxes  in  Milton,  and  not  taxed 
till  1802.     Judgment  for  the  plaintiff.     4  Mass.  R.  305^ 
Capen  v.  Glover  &  al. 

§  8.  Trespass  and  false  impriscMiment.    In  this  case,  the  7  Ma«i.  R. 
plaintiff  lived  in  •Yewftury,  and  hired  a  store  in  Naoburyport^  ^fow«le«f 
where  he  placed  a  cargo  of  salt  for  sale,  and  also  owned  ^  al.  Anei- 
and  fitted  out  in  Newburyport  several  vessels.    Held,  the  wn  %nd 
plaintiff  was  liable  to  be  taxed  therefor  in  Newburyport;  Coiiccton. 
2.  but  not  for  his  business  done  there  as  an  underwriter,  nor 
for  his  shares  in  banks,  insurance  companies,  and  other 
shares  in  corporations :  3.  assessors  are  not  liable  for  avtr- 
taccing  one  who  is  liable  to  be  taxed  by  them ,  but  in  this 
case,  his  remedy  is  by  appeal  to  the  sessions ;  this  being 
taxed  in  another  town,  &c.  is  on  a  special  clause,  usually 
inserted  in  each  tax  act ;  defendants  justified  as  assessors, 
&c. 

§  9.  Trespass  for  taking  the  plaintiff  ^s  horse ;  case  afi;reed ;  L^^mi  ^t 
defendants  as  assessors  of  the  Congr^ational  Parish  in  Bnms^  ^^  Curtia  & 
jpick^  assessed  the  plaintiff  <(1. 84,  and  the  collector  distrained  ai.  Pariah 
the  horse  and  sola  him  at  auction.    Brunswick,  as  a  town,  Assewon. 
was  incorporated  A.  D.  1738;    1803,  sundry  persons  by 
statute  therein  named,  ''  with  their  families  and  estates,  were 
incorporated  into  a  religious  society,  by  the  name  of  the 
Baptist  Society  in  Brunswiek,  with  all  the  powers,  privileges, 
and  immunities,  to  which  other  parishes  are  entitled  by  the 
constitution  and  laws  of  this  commonwealth,  for  relidous 
purposes  only.'^    Since  passing  this  act,  in  1803,  the  old  or 
remaining  parish  styled  itself  in  all  its  proceedings,  the  First 
Parish  in  Brunstoick,  sometimes  the  First  Congregational  Par-    . 
ish  or  Religious  Society  in  BrunsToick,  sometimes  the  Congrega- 
tional Parish  in  Brunsroick^  and  sometimes  the  First  Religious 
Society  in  Brunswick ;  by  this  last  name  they  were  called  in 
l;he  warrant  for  calling  the  meeting,  which  voted  the  tax,  &c. ; 
but  never  by  this  name  had  they  settled  a  minister ;  plaintiff 
nonsuited*    A  poll  parish  is  within  the  act  of  1786,  cb«  10, 
sect.  5,  which  provides  that  the  remaining  part  of  a  town 
from  which  a  parish  is  taken,  shall  constitute  the   first 
parish ;  a  parish  may  be  known  by  several  corporate  names ; 
as  other  corporations  may.    See  4  Maule  &  Sel.  27. 

Held,  the  defendant  was  answerable  for  the  conduct  of  a  1  Bos.  k  p. 
servant  thus  remote.    The  defendant  having  a  house  by  the  ^^»  ^^^ 

road,  contracted  with  B  to  repair  it  for  a  certain  sum ;  B  ste^nman 

contracted  with  C  to  do  the  work,  and  C  with  D  to  furnish  3  stra.  1083. 
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Cb.  59.  the  materials ;  and  DV  servant  brought  casks  of  lime,  and 
Art.  9.  laid  them  in  the  road  by  the  house,  by  which  the  plaintiff's 
carriage  was  overturned;  and  he  supported  his  action 
against  the  defendant.  The  intestate  was  assessed  his  part  of 
a  town  tax  in  Fairhaven ;  part  of  the  money  voted  to  give  ad' 

^^ ^         ditianal  wages  to  the  milUia,  and  other  purposes  of  defence  in 

DaJl.  206.—  war — intestate's  chaise  was  seized  for  the  tax,  &c. ;  he  sued 
13  Mass.  R.  and  died,  and  his  admilaistrator  was  admitted,  &c.  Held, 
SteuS tl  said  part  of  the  tax  wa^  illegal,  town  no  power  to  vote  it ; 
^kaptonSc  assessors  liable,  though  i  part  of  the  tax  was  legal.  But  a 
ai.  Anecson.  town  may  legally  vote  not  to  send  a  representative  to  the 

Sneral  court,  and  die  minority  is  bound  by  such  vote.     15 
ass.  R.  535,  539. 
10  Maaa.  R.       §  10.  Writ  of  right  to  recover  lands  in  Windham^  sold  for 
^^^'  2°ii       '^^^Si  *^d  the  title  rested  on  the  validity  of  the  assessments 
Aadenon!*''  ^°^  sales;    several  points  were  settled:  1.  Seals  are  not 
essential  to  warrants  issued  by  selectmen  to  call  town- 
meetines  : 

3.  '^wn-clerks  can  swear  town  officers  as  well  after,  as 
during  the  seven  days  : 

3.  If  one  chosen  constable  and  collector  of  taxes,  be 
sworn,  onlv  as  constable,  he  is  a  qualified  collector  of  taxes, 
as  constables  are  ex*officio  collectors,  when  there  are  no  col* 
lectors,  &c. 

4.  Where  assessors  before  February  20,  1786,  assessed 
for  state  and  county  taxes,  more  than  was  required  by  war- 
rants therefor,  the  assessments  were  not  for  that  cause  void : 

5.  Where  a  collector  sold  lands  for  taxes  more  than  thirty 
years  before  the  trial,  and  a  question  arose  on  the  validity 
of  the  sale,  the  jury  were  properly  instructed  to  consider 
every  thing  as  proved,  which  might  be  fairly  presumed  from 
facts  and  circumstances  proved,  as  to  the  regularity  of  tax 
bills,  valuations,  warrants,  &c. 

The  tenant  being  onlv  guardian  to  her  children,  prayed 
in  aid  of  their  title,  a5  the  heirs  at  law  of  her  late  husband, 
Edward  Anderson. 

§  11.  As  to  the  continental  tax  in  1778,  no  tax  act,  no 
valuation  of  the  assessors,  and  no  warrant  from  the  state 
treasurer  to  the  assessors,  to  assess  the  tax  was  produced ; 
similar  defects  as  to  a  continental  tax  in  1779;  like  as  to  the 
state  tax  of  1778,  &c. ;  as  to  the  county  taxes  of  1778  and 
1779,  no  estimate  of  the  taxes  by  the  sessions ;  no  legislative 
resolve  to  authorize  them,  and  no  warrants  from  the  asses- 
sors  to  the  collectors  were  produced,  and  for  1 778  no  ap- 
portionment of  the  tax  on  the  several  towns  in  the  county 
was  shown,  nor  any  warrant  from  the  clerk  of  the  sessions 
to  the  assessors  to  assess  the  tax,  nor  any  valua^on  by  the 
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assessors ;  like  defects  as  to  town  taxes ;  tax  act  required  Cat  59* 
advertisements  in  two  Boston  newspapers ;  only  one  pro-  jirU  10. 
duced,  &c.  &c. ;   yet  the  sales  and  assessments  were  ad- 

1'udged  eood  and  valid ;  owing,  in  a  great  measure,  to  the 
ength  of  time  elapsed  since  the  sales  were  made* 

§  12«  Assessors  may  lawfully  tax  non-resident  owners  of  19  Man.  R. 
real  estate,  in  the  actual  occupation  of  tenants  at  will ;  for  ^^^^  ^^Tt 
^  the  tax  act  authorizes  the  taxes  to  be  assessed  upon  the  cm^^tion 
owners  of  real  estate,  whether  such  owners  reside  in  the  v.  Jno.  Up- 
same  town  or  district,  or  not ;  or  the  assessors  may  set  the  ton. 
tax  to  the  occupants.^' 

§13.  Trespass  against  the  defendants,  assessors  of  Charles-  iSMui.  R. 
town,  for  an  illegal  assignment,  by  force  whereof,  certain  of  ^^xaftalT* 
his  goods  were  seized  and  sold,  A.  D.  1814 ;  the  plaintiff,  ai.  AaseMon. 
May  1,  1814,  was  an  inhabitant,  and  gaatMan  of  certain 
minors,  also  inhabitants  of  said  town ;  and  of  their  property 
he  had  the  care  and  possession,  being  personal,  for  which 
he  was  assessed  as  their  guardian.    On  nis  refusing  to  pay, 
the   collector  distrained  the  plaintiff's  own  property,  and 
held  legal;  the  minors  were  described,  ^  children  of  rhillips 
Payson,  deceased.^ 

$  14.  Action  to  recover  lands  sold  for  taxes  above  thirty 
years  before ;  held,  the  jury  might  presume  the  choice  of 
assessors  and  constable,  and  their  proceedings  before  the 
sale,  and  the  notifications,  &c.  were  regular  after  such  a 
lapse  of  time*     14  Mass*  R*  144,  148* 

Art*  10*  The  princq^h  on  which  the  tortious  act  of  one  may 
be  charged  to  another  ;  examined* 

§  1*  Any  one  is  my  agent  I  cgppoint  to  act  for  me,  or  m  97iy 
business  ;  so  any  one  is  my  servant  I  employ  to  serve  me  in  my 
affairs  ;  and  his  act  therem  is  my  act  generally,  though  not 
always;  always  in  matters  of  contractf  vihea  he  acts  and 
contracts,  in  virtue  of  my  authority  to  him,  and  then  his 
contract  is  mine ;  or  more  properly,  it  is  my  contract,  as  if  I 
appoint  and  empower  a  factor  to  sell  my  goods,  the  contract 
of  sale  he  makes  is  mine,  wherever  he  acts  by  and  has  my 
power  to  sell ;  and  I  am  as  much  charged  or  bound  by  it,  as 
if  I  made  it  myself;  and  here  the  maxim  qui  facitver  alium 
facitper  se,  strictly  and  properly  applies ;  here  the  law  holds 
firm  and  valid  my  authority  to  my  agent  or  servant;  so  that 
a  contract  thus  made  by  either,  must  be  sued  and  declared 
on,  as  my  contract  alone,  for  that  is  the  legal  operation ;  or 
more  specially  as  my  contract  made  by  A,  my  agent  or 
servant* 

§  2*  But  in  matters  of  tor/,  as  fraud,  dueit^  or  injuring 
another^s  person  or  property,  as  driving  against  him  or  over* 
turning  ms  chaise,  and  breaking  it,  &c* ;  I  am  not  liable  or 
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Ca.  5d«  chargeable  fof  the  act  of  my  agent  or  setvitni  lA  dieating 
ArU  10.  another,  or  in  driving  over  him ;  because  I  have  not  em* 
powered  him  to  do  this,  for  mj  power  to  him  to  any  such 
UUgal  purpose,  the  law  deems  null  and  void ;  and  in  fact  no 
power  at  all  to  this  purpose ;  though  my  power  to  him  is 
valid  to  do  the  legal  act  in  my  business,  I  set  him  to  do ; 
and  in  doing  which,  by  negligence  or  otherwise,  he  does  this 
ioriums  act ;  but  I  am  liable  for  this  tortious  act,  only  by 
reason  of  my  assent  to  it,  to  the  act  itself;  and  so  in  doing 
the  wron^,  I  am  a  wrong-doer,  because  I  assent  to  it,  direct-* 
ly  or  indirectly ;  hence,  the  true  question,  in  the  case  of  a 
wrong  or  injury  so  done,  is,  if  the  master  or  principal  assents 
to  it,  or  assumes  to  answer  for  it ;  in  neither  case  does  the 
rule  ouifacitper  oitum,  &c.  strictly  and  properly  apply ;  for 
strictly  and  properly  one  acts  by  another  only  where  ike  law 
authorizes  him  so  to  do.  It  is  absurd  to  suppose  the  law 
views  me  as  acting  by  another,  when  it  holds  my  power  to 
him  to  do  the  act,  a  mere  nullity,  as  being  against  law. 

§  3.  Then  when  the  question  is,  if  the  principal,  master,  or 
employer,  is  answerable  in  any  case  for  the  act  of  his  a^ent, 
apprentice,  factor,  or  servant,  the  point  first  to  be  settled,  is, 
if  the  principal  or  master,  any  way  assented  to  the  ad,  or  in 
liny  manner  engaged  to  answer  for  it ;  as  to  such  assent,  the 
law  will  not  imply  it ;  but  the  evidence  must  be  such  as  to 
prove  it,  or  to  afford  reasonable  grounds  to  presume  it; 
whether  thus  proved  or  not  is  a  question  (^  evidence.  If  an 
inn-keeper  furnish  corrupt  wine  to  be  used  in  his  inn,  and  ap- 
points a  servant  to  supply  the  guest  with  such  as  there  is, 
and  he  let  them  have  this  wine,  these  facts  clearly  prove 
the  inn-keeper's  assent  to  this ;  so  as  to  provisions,  &c. ;  but 
if  the  inn-keeper  supply,  or  furnish  for  his  inn,  good  wine, 
and  so  appoints  a  servant,  and  he,  of  his  oton  head^  go  abroad 
and  get  bad  wine,  and  let  a  euest  have  it  to  his  injury,  who 
calls  for  wine,  here  is  no  evidence  of  the  inn-keeper's  assent 
to  the  injury,  and  if  liable  for  these  acts  of  his  servant,  it  is 
not  because  the  inn-keeper  assents  to  the  tort  or  frauds  but 
because  the  law  holds  him,  on  his  expressed  or  itiyfnied  under- 
taking, to  answer  for  his  seroanCs  conduct,  toward^  his  guest ; 
so  as  to  the  shoeing  the  horse  badly,  by  an  apprentice,  or 
the  pawner's  servant's  wrongfully  concealing  tne  pawn,  or 
the  principal's  factor's  cheating  in  the  silks,  or  my  servant's 
driving  my  team  over  a  boy ;  or  my  master  of  my  ship  run- 
ning down  the  ship  or  boat  of  another^  wilfully  or  careless- 
ly, usually  there  will  be  no  evidence  of  the  assent  of  the 
f>rincipal,  master  or  employer,  to  the  tortious  act.  How  then 
iable  for  it  ?  It  must  be  on  such  undertaking ;  and  in  this 
way ;  I  appoint,  and  employ  A  to  drive  my  te^,  Cor  in- 
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seance,  and  bold  him  up  to  the  world  as  one  I  trust  in  such  Ch.  60. 
business,  and  so  as  deserving  of  trust  and  confidence  in  that 
business ;  and  I  am  in  law  engaged  to  answer  for  his  acts  he 
does,  in  kU  doing  this  business  of  minef  at  host  negligently  or 
fraudulnUbf^  and  without  force.  To  make  the  person  employ- 
ing another,  in  his  business,  liable  for  the  tortious  acts  of  the 
one  so  employed,  it  is  essential  the  acts  be  done  in  the  em- 
plogment  appointed  by  the  former ;  for  the  moment  the  latter 
departs  from  this^  and  does  the  tortious  acts^  injurious  to  a 
third  person,  they  are  the  latter's  own  acts,  and  he  alone  is 
liable;  but  when  he  thus  departs,  is  often  a  question  offact^ 
and  sometimes  a  question  of  law ;  the  principle  is  clear,  . 
thoueh  it  may,  frequently,  be  doubtful  when  the  facts  of  a 
case  brings  it  within  the  principle ;  and  so  if  the  one  employ- 
ed,  act  wilfidly  and  designedly ^  as  if  my  servant  wUjyily  and 
designedly  AT\y%  my  team  against  B^s  carriage,  and  injure  it, 
I  am  not  liable.  1. 1  undertake  only  for  the  reasonable  care 
of  my  servant,  and  his  act  is  his  own :  2.  If  the  law  make 
me  liable  for  this  aet^  one^s  servant  might  ruin  him :  3.  He 
departs  from  my  business. 
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Suits  for  the  support  of  bastard  children  have  their  foun- 
dation in  wrongs  doiu,  not  on  contracts.  The  mother  to  charge 
the  putative  father,  complains  he  committed  fornication  with 
her,  whereof  her  child  is  bom.  His  plea  is  not  guilty ;  and 
the  judgment  is,  that  he  pay  so  much  for  the  child's  main- 
tenance, and  give  bond  or  other  security  to  perform  ;  also 
security  to  save  the  town  harmless,  that  may  be  liable  to 
maintam  it.  By  the  law  of  nature,  parents  are  bound  to 
maintain  their  bastard  children,  and  our  statute  on  this  sub- 
ject, passed  to  oblige  them,  especially  the  father,  to  do  this, 
does  no  more  than  enforce  this  law  of  nature. 
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These  suits  respecting  bastard  children  involve  in  them 
two  questions  of  some  difficulty :  1.  What  child  is  a  bastard : 
2.  Is  the  evidence  sufficient  to  charge  the  jmtativs  father  ? 

Art.  1  •  §  1 .  fFhai  chitd  i$  a  baiiard  t  In  the  English  lair, 
a  hattard  e^pit  is  one  bom  before  marriage  of  those  who  after- 
wards marry ;  a  malitr  puisne,  is  one  oorn  after  marriaee, 
where  there  is  a  bastard  eigne.  In  this  case,  if  the  Gather  die 
seized  of  lands  inheritable,  and  the  bastard  eigne  enter  and 
die  seized,  and  his  heir  enters,  the  mulisr  is  barred,  though 
not  before  such  descent.  This  rule  of  law  does  not  appl j  m 
this  state,  nor  is  there  here  any  such  distinction ;  but  here, 
every  child  is  a  bastard  to  every  purpose,  not  bom  of  pa« 
rents  joined  in  lawful  marriage.  A  bastard  is  a  child  of  no- 
body, and  can  inherit  nothing,  aad  can  have  no  heirs  but 
children  and  issue,  or  the  public  $  he  cannot  inherit  even  of 
his  mother.    Ld.  Raym.  68. 

§  2.  Where  there  is  no  pretence  of  marriage  between  the 
parents,  there  can  be  no  question,  and  a  question  generally 
can  arise  only  where  a  marriage  between  the  parents  is  set 
up,  and  a  question  arises  as  to  its  validity.  IfaHaral  children 
are  bastards  in  our  law;  but  in  the  Roman  law,  they  were 
children  legally  born  and  called  natural,  in  contradistinction 
to  adopted  children.  Jus.  Inst.  L.  2.  T.  13.  S.  4.  As 
to  what  is  a  good  marriage,  see  the  head  of  Marriage, 
ch.  46. 

§  3.  The  mother  may  be  reputed  a  married  woman,  and 
yet  her  child  may  be  a  bastard ;  either  because  the  mar- 
riage may  be  void,  in  fact,  or  because  her  husband  is  not 
the  father. 

§  4.  At  common  law,  every  child,  bom  before  fnarriage,  or 
of  parents  who  afterwards  married,  was  a  bastard ;  and  this 
is  tne  law  of  Massachusetts,  and  of  our  states  generally.  But 
by  the  Qvit  law,  a  child  bom  before  marriage^  is  legitimated 
by  a  subsequent  marriage  of  the  parents ;  and  so  is  the 
French  law,  and  the  canon  law  adopts  the  principles  of  the 
Civil  law.     But  no  child  is  a  bastard  before  it  is  born. 

§  5.  The  child  of  a  married  woman,  may,  in  some  few 
cases,  be  'proved  to  be  a  bastard,  by  other  evidence  than 
that  of  the  non-access  of  the  husband ;  as  by  {;e&eral  evi- 
dence of  his  absence,  the  molher^s  living  or  bemg  intimate 
with  another  man,  the  conduct  of  the  family,  &c.  or  that  the 
husband  was  beyond  sea,  &c.  And  one  may  be  proved  a 
bastard  after  his  death,  and  after  the  deaths  of  bis  parents, 
though  they  lived  as  husband  and  wife.     1  Salk.  190. 

§  6.  Tb^e  may  be  proof  of  the  non-access  of  the  hus- 
band, though  in  England,  Stnu  925.  So  in  the  United  Sutes ; 
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ftccess  is  a  question  of  fact,  that  must  generally  depend  on  Ch,  60. 
evidence  and  circumstances.  1  Wooddesson,  393, 394 ;  Bui.  Art^  2. 
N.  P.  1  le.  N*iiv-w^ 

$  7.  It  has  been  decided  in  England,  and  the  same  rule  5  o.  it  £. 
must  hold  here,  that  ibe  mOatwe  father  has  no  right  to  keep  278,  RexT. 
the  child,  three  years  old,  from  the  mother}  and,  generally,  ^^l' 
a  child  is  considered  a  nurs^  child,  and  most  properly  placed  ^.l!x?2w 
with  the  mother  till  it  is  seven  years  old.     2  Johns.  K.  375,  R.  148.^7 
the  mother  is  entitled  to  its  custody ;  but  if  the  child  be  £<^t,  679. . 
abused,  the  court  will  direct  it  to  be  placed  elsewheire. 

§  8.  The  Marriage  Act,  26  Geo.  11,  does  not  extend  to  3  E>p*  205, 
Scotland^  or  to  foreign  countries,  or  to  Quakers^  Jew$f  &c.  nor  ^^* 
does  it  take  away  the  evidence  arising  from  eohabikitum  ;  as 
where  the  father  and  mother  of  a  pauptr^  lived  together  thirty 
years  as  man  and  wife,  and  after  her  death  he  was  produced 
.  to  prove  *Hhat  no  marriage  had  ever  actually  taken  place*^^ 
But  Lord  Mansfield  thought  that  ihiriy  years  cokabilalion  a$ 
fnan  and  wifi^  was  suflkient  evidence  to  prove  the  child  was 
not  a  bastard,  and  to  found  an  order  of  removal  upon.  But  2  Eip.  908« 
in  another  pauper  case,  the  father  was  admitted  to  prove  no  ^^^>  ^^^* 
marriase  alter  ^raenvean  clihabiUition ;  and  of  course,  to  prove 
the  children  to  be  bastards ;  and  if  the  wife  be  divorced  a 
mefwa  e<  thoro^  the  children  are,  prima  facity  bastards,  bom 
during  the  separation ;  otherwise  if  they  live  apart  without  a 
sentence  of  divorce.    The  wife  may  be  a  witness  tohervnr 
conh'tMtice,  from  the  necessity  of  the  case;  but  not  to  her  Hardw.77« 
husbanded  non-access,  even  after  his  death  ;  for  this  may  af-  Drowoe^t 
feet  the  children.    Said  she  is  a  witness  to  prove  her  child  a  ^^^ 
bastard,  Hardw.  77 :  Why  not  then  to  non-access  ? 

Art.  2.  Massackasttts  siatuit.    §  1.  Thisactof  March  15,  Mass.  A^t. 
1786,  (similar  to  the  law  of  England,  and  to  the  law  of  Mas-  ^^^  ^^* 
sacbusetts  Colony  and  Province  on  the  subject)  provides,  JukieAct 
that  when  any  woman  delivered^  or  pregnant  with  a  bastard  ch.  72.     ' 
child,  shall  accuse  any  man  of  being  tbe  father,  before  any 
justice  of  the  peace,  on  examination,  on  oath,  ^  and  being 
put  upon  the  discovery  of  the  troth  respecting  the  same  ac- 
cusation in  the  time  of  her  travail,  shall  thereupon  accuse 
the  same  person  of  bemg  the  father  of  the  child  of  which 
she  is  about  to  be  delivered,  and  shall  continue  constant  in 
such  accusation,  and  shall  prosecute  htm  as  the  father,'^  &c» 
he  shall  be  adjud^,  &x.    She,  by  this  act,  is  to  be  admit- 
ted as  a  witness,  though  her  credibility  is  left  to  the  iury ;  but 
the  jury  may  acquit  him  on  evidence  produced  by  him,  satis- 
factory to  them ;  and  by  the  act,  their  verdict  of  guilty  or  not 
guilty  is  made  final.    There  have  been  but  a  few  decisions 
on  this  act,  which  declares  that  the  putative  father  shall  be 
charged,  &c.  with  the  motber^s  assistance ;  making  the  dup- 
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port  of  the  child  the  care  and  charge  of  both,  in  such  pro- 
portions as  the  court  ma j  judge  fit. 

§  2.  Our  statutes  have  always  (till  lately)  given  the  ses- 
sions original  jurisdiction  in  cases  of  bastardy,  to  make  or- 
ders of  filiation  and  maintenance ;  as  did  the  3  Car.  1,  ch. 
4,  in  England ;  before  that  act  was  passed,  the  courts  pro- 
ceeded on  18  EK  ch.  3,  under  which  two  justices  first  made 
an  order,  and  then  the  case  could  be  earned  to  the  sessions. 
Slater^s  case,  Cro.  Car.  470.  The  statute  3  Car.  1 .  it  seems 
has  never  been  reenacted  in  New  ITork ;  the  act  of  that  State 
(Sect.  1.  24,  ch.  18.)  ^  seems  to  be  a  transcript  of  the  British 
statute,  except  the  single  section  relating  to  this  subject  in  the 
statute  of  Charles  I.  ;^'  original  jurisdiction  of  the  sessions. 
It  seems,  also,  by  the  first  section  of  this  act  of  New  York,  an 
order  must  first  be  made  by  two  justices.  The  mother  as 
in  our  practice,  is  examined,  and  is  a  witness. 

^  3.  This  was  an  action  for  false  imprisonment  against  a 
justice  of  the  peace,  who  issued  a  warrant  against  the  putO' 
live  father  of  a  bastard  child,  under  said  New  York  act,  on 
the  application  of  an  attorney,  not  authorised  by  the  over- 
seers ;  and  held,  the  warrant  was  void,  and  that  the  justice 
acted  ministerially  in  issuing  it,  and  so  was  liable  to  the  ac- 
tion brought  against  him,  though,  he  was  deceived  by  the  at- 
torney, and  though  after  the  arrest,  one  of  the  overseers  went 
before  the  justice  and  consented  to  the  proceedings ;  and 
though  the  warrant  was  issued  on  the  examination  of  the 
mother  in  the  usual  form. 

§  4.  On  the  return  of  a  cer(tof  an  from  the  court  of  general 
sessions  in  Duchess  county,  after  an  appeal  had  been  ma^e 
to  the  sessions  from  an  oraer  of  bastardy,  made  by  two  jus- 
tices of  the  peace  on  said  New  York  act :  Held,  1.  the  or- 
der of  two  justices  of  the  peace,  pursuant  to  said  act,  was 
jpnma/acte  evidence  of  the  truth  of  the  facts  therein  stated ; 
it  being  considered  as  the  judgment  of  the  magistrates :  3. 
that  if  the  party  appeal  from  the  order,  it  is  incumbent  on 
him  to  impeach  the  truth  of  the  facts ;  3.  that  the  court  of 
sessions  are  the  judges  of  the  lam  and  the  fact :  3.  that  a 
bill  of  exceptions  dees  not  lie  to  that  court,  because  they  are 
BO  judges  in  these  summary  proceedings :  and  5.  that  the 
supreme  court  may  order  the  sessions,  by  certiorari^  to  return 
all  the  facts  and  proceedings  before  them,  that  the  supreme 
court  ma^  judge  of  the  law  thereon.  It  appears  the  justices 
made  their  order,  as  well  on  the  mother^s  oath  as  oiherwise. 
See  constructions  of  said  18  El.  and  3  Car.  1. ;  3  Stra.  1039 ; 
3  Burr.  Sett.  Cases,  77 ;  1  Burns,  247  ;  Cro.  Car.  341,  350, 
470 ;  1  Stra.  475 ;  Dougl.  632. 
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§  5.  Though  a  person  be  liable  to  be  rated  in  a  town,  he    Ch.  60. 
is  a  witness  in  a  pauper  case  in  which  it  is  interested :  2.  if     Art.  2. 
security  be  given  by  a  bond  for  the  maintenance  of  a  bas-  .^^^^^^_^ 
tard  child,  or  helpless  pauper,  a  previous  order  of  a  justice  2  johm,  R. 
of  the  peace  is  not  necessary :  3.  if  such  a  bond  be  given  to  386,  case  of 
save  the  town  harmless/rom  time  to  tine  hereafter^  the  obligor  ^*^^'  *  •*• 
is  held  after  the  child  has  arrived  to  the  age  of  twenty-one 
years,  and  as  long  as  he  shall  continue  chargeable. 

It  is  a  general  rule,  that  parents  may  be  admitted  to  prove 
their  children  legitimate,  but  not  to  bastardize  any  born  after 
marriage.     Esp.  D.  733.     So  their  declarations. 

Art.  3.  Cases  decided.     §  !•  In  this  case,  the  court  held,  Shepard^i 
that  it  is  not  absolutely  necessary  to  charge  the  putative  f^*ri^' 
father  with  the  maintenance  of  the  child,  that  the  mother  ca.  in  £.' 
charge  him  in  the  time  of  her  pregnancy ;  but  that  it  is  indis-  S78|  283. 
pensably  necessary  that  she  charge  him  tn  the  time  of  her 
travail^  and  may  be  compelled,  &c. 

§  2.  There  was  a  like  decision  in  this  case,  on  the  pro-  Gage^i  caM, 
vince  act,  the  same  in  substance  as  that  of  1786.  ^'^83, 

§  3.  As  these  suits  are  on  the  statute,  no  doubt  the  mother 
though  she  prosecutes  on  them,  must  bring  her  case  within  it. 

§  4.  The  mother  complained  against  theputoftve  father  of  Y^" 
her  bastard  child ;  the  court  held,  that  her  being  examined  \^^ "  ^^^* 
in  the  time  of  her  travail  ;  and  her  then  charging  the  father  ; 
and  her  being  constant  in  her  charge,  are  not  conditions  in 
the  act,  to  her  admissibility  as  a  witness ;  but  if  any  con- 
ditions, they  are  so  only  to  the  judgment  charging  him.  The 
1'ury  found  the  defendant  not  guilty,  and  the  court  allowed 
um  his  costs  against  the  compTainant,  as  the  prevailing  par- 
ty in  a  civil  action.  The  court  allowed  him  to  prove  her  a 
kwd  woman^  and  a  person  not  of  good  credit  as  to  truA  ;  her 
character,  as  to  hoth^  was  proved  by  general  opiniotis  of  those 
who  knew  her ;  and  by  general  conduct ;  not  by  particular 
factsj  as  to  which  she  could  not  come  prepared  to  answer  ; 
but  she  might,  as  to  her  general  character  and  conduct. 

§  5.  But  in  a  subsequent  case,  the  S.  J.  Court  held,  that  ^4^^'^^^ 
on  the  mother's  complaint  against  one  as  the  father  of  her  9.  stimpion. 
bastard  child,  it  must  be  proved  that  she  charged  him  in  the 
time  of  her  travail^  and  continued  constant  in  her  accusation, 
and  by  other  evidence  than  her  own  ;  and  before  she  can  be 
received  as  a  witness ;  as  these  facts  must  be  known  to 
others. 

§  6.  On  a  certiorari  issued  on  the  defendant's  motion,  the  Common- 
court  decided  that  the  mother  of  a  bastard  child,  must,  to  wealth  r. 
support  her  suit  against  the  putative  father,  accuse  him  in  ^^^^^  ^ 
the  time  of  her  travail ;  and  that  it  is  not  enough  she  do  it  517, 
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about  the  limey  *<  though  in  great  pain  ;^'  that  the  court  has 
no  power  to  compel  htm  to  pay  monej  for  lying-in  charges. 
The  charge  in  this  case  was  two  days  before  the  child  was 
bom,  when  she  told  her  aunt  that  Cole  was  the  father,  and 
then  she  was  in  great  pain. 

§  7.  In  this  case,  it  was  decided,  that  the  mother  of  a  bas- 
tara  child  is  entitled  to  the  custody  of  it,  and  if  the  parents 
intermarry  and  then  are  divorced^  she  is  entitled  to  have  it, 
though  the  natural  ^uardianth^  of  the  mother  devolves  on 
the  husband  by  their  marriage,  as  her  executorship  or  ad- 
ministratorship does;  yet,  his  power  depending  on  the  mar- 
riage, on  iu  dissolution  ceases. 

§  8.  It  is  essential  the  court  adjudge  the  man  the  futative 
father  of  the  baitard  child^  before  any  order  be  passed  against 
him  for  the  maintenance. 

Art.  4.  Action  at  cowman  ktm  confidered.  §  1.  Indepen- 
dent of  the  statute,  a  question  has  been  made  in  several 
cases,  how  far  the  mother,  at  common  law^  can  maintain  her 
actiofi  against  the  father.  If  he  practice  deceit  and  deceives 
her,  andshe  sufier  a  temporal  lose,  she  can  support  this  ac- 
tion against  him ;  because  she  sustains  a  loss  or  damage  by 
his  fraud  and  dec^tion :  as  if  he  promise  her  marriaee  and 
then  leaves  her,  she  ought  to  recover  damages,  according  to 
the  circumstances  of  her  case  ;  and  there  seems  to  be  no 
good  reason  wh  v  her  distress  of  mind,  and  the  condition  of 
the  parties  should  not  be  taken  into  view*  in  assessing  the 
dama^,  in  this  case  as  well  as  in  slander,  assaults  and 
batteries,  and  many  other  cases. 

§  2.  In  her  declaration  she  states,  he  did  pretend  or  pro- 
mise marriage,  and  did  dicehe  her  ;  that  he  pretended  he 
was  unmarried,  when  in  fact  he  was  a  married  man,  &c.  of 
which  she  was  ienorant ;  and  in  the  few  cases  in  the  books, 
the  plaintiff  ados,  that  the  defendant  got  her  with  child.  Be- 
cause no  woman,  probably,  has  brought  an  action  in  these 
cases,  except  where  her  pregnancy  has  exposed  her,  it  does 
not  follow  that  an  action  does  not  lie  for  the  deception  only. 
TTiis  getting  with  child^  cannot  be  the  gist  of  the  action,  where 
there  is /mud  and  deceit  fractised  ly  the  man ;  for  the  injury 
is  real,  and  great,  in  respect  to  her  character  and  peace  of 
mind,  though  she  be  not  pregnant ;  imd  where  he  is  the  au- 
thor of  this  injury,  and  it  is  accompanied  by  his  fraud  and 
deceit,  where  it  would  not  have  existed  but  for  his  deception^ 
there  cannot  be  much  doubt,  but  that  an  action  lies  against 
him. 

§  S.  If  the  husband  in  crtm.  eon.  as  the  case  is^  has  his  ac- 
tion against  one,  for  having  such  connection  with  his  wife, 
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wUhmti  demi  or  deuitmg  ;  merely  because  the  busband  los-     Ch»  60. 
es  the  contort  and  society  of  hii  wife  ;  much  more  ought  a     ArU  4. 
woman,  who,  by  such  a  connexion,  with  deceit^  has  lost  her  ^^^v-^^ 
character,  comfort,  and  peace  of  mind,  to  have  an  action.  3  ^^1^  33^ 
Upartic^  criminisj  she  is  not  in  part  delicto  ,*  and  as  the  de*  it.   How 
ception  is,  generally,  in  the  man's  makine  a  promise  of  mar*  ^'^^'^ 
riage,  and  then  breaking  it,  the  woman  has  her  action  for  ylS^;^^  *^ 
this,  as  has  been  decided.    And  as  a  contract,  and  a  fraud 
in  not  performing  it,  are  the  grounds  of  the  action,  with  ag- 
gravated circumstances ;  and  as  the  damages  are  altogether 
in  the  discretion  of  the  jury,  they  may  rive  damages  accord- 
ing to  the  nature  and  circumstances  of  tbe  case ;  and  if  there 
be  a  child  to  be  supported,  they  may  justly  consider  this 
circumstance,  (among  other  things)  as  the  pecuniaty  dama- 
ftes  occasioned  by  the  defendant ;  and  when  the  woman  is 
deceived,  the  rule  volenti  non  Jit  injurioj  does  not  apply  to 
the  case  in  the  manner  in  which  it  is  usually  understood,  if 
at  all,  to  the  case  of  one  deceived. 

§  4.  But  suppose  there  is  no  promise  of  marriage,  no  de- 
ception, but  tnat  the  connection  takes  place  by  the  mother^s 
ccmsenC  and  a  child  is  bom,  which  must  be  supported.  Is 
not  the  defendant,  being  proved  to  be  the  father,  bound  to 
help  maintain  it,  independent  of  any  statute,  and  on  common 

Erinciples  f  It  is  the  Jaw  of  nature,  as  well  settled,  that  he 
elp  maintain  his  children ;  and  when  the  mother,  or  any 
other  person,  is  obliged  to  feed  and  maintain  the  child,  to 
prevent  its  perishing,  is  there  not  an  implied  promise  by  the 
father f  No  case,  perhaps,  has  been  decided  to  this  effect; 
it  may  be  for  two  reasons :  1.  The  action  may  have  been 
considered  as  founded  in  terpi  causa,  and  as  the  price  of 
prostitution :  3.  The  mother  may  not  have  been  able,  inde- 
pendent of  her  oath  on  the  statute,  to  prove  the  defendant 
the  father.  But  proving  him  to  be  the  father,  by  witnesses, 
or  by  his  confession  and  general  conduct,  obviates  this  last 
difficulty ;  then  the  only  question  is  this.  Is  the  action  against 
him  for  hb  aid  in  maintaining  the  child,  so  founded  in  turpi 
causa,  that  a  court  cannot  allow  it  t  On  this  point  it  may  be 
suggested,  that  to  allow  the  action,  is  not  to  allow  a  woman 
to  take  a  prtoums  promise,  as  the  price  of,  and  encourage- 
ment to  prostitution*  Nor  is  it  to  allow  her  to  make  herself 
whole  by  an  action ;  for  if  this  action  be  allowed  for  a  part 
of  the  child's  support,  acainst  the  father,  and  with  the 
mother's  aid,  she  still  would  be  a  great  sufferer ;  she  would 
pay  a  part  of  the  maintenance,  and  would  have  nothing  to 
compensate  for  her  persooal  suffermgs,  in  body  and  mind. 
In  fact,  this  action  against  the  father  for  d^pari  of  the  chiUPs 
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Cb.  60.  support^  ift  not  eten  in  the  nature  of  a  njparaiion  to  the  moth* 
Jirt,  A.  er ;  but  is  less  objectionable  than  that  would  be,  as  that  might 
'u-^'Xi^^^^  ^  viewed  as  an  after  compensation  to  her,  on  account  of 
her  illegal  conduct.  But  such  an  action  is  solely  to  make 
the  father  pajr  a  part  of  an  expense  that  somebody  must  pay; 
as  the  child,  in  all  events,  must  be  supported  by  some  per^ 
son  ;  and  by  whom  more  properly  than  by  the  father  of  it, 
with  its'mother's  assistance* 
C^^'s  ^  ^*  Christian,  in  his  notes  on  Blackstone,  observes,  that 
noUi,  p.  12.  ^  i^  appears  to  be  a  remarkable  omission  in  the  law  of  Elng- 
land,  which  with  such  scrupulous  solicitude  guards  the  rights 
of  individuals,  and  secures  the  morals  and  good  order  of  the 
community,  that  it  should  have  afforded  so  little  protection 
to  female  chastity  J'  ^'  In  no  case,  whatever,  unless  she  has 
a  promise  of  marriage,  can  a  woman,  herself,  obtain  any  re- 
paration for  the  injury  she  has  sustained  from  the  seducer  of 
her  virtue."  And  the  parent  has  no  action  for  his  daugh- 
ter's seduction,^  which  is  not  attended  with  a  loss  of  service, 
or  an  injury  to  property/'  Christian  adds,  ^'  and  I  should 
think  the  action  would  be  sustained  upon  the  evidence  of  a 
consumption,  or  any  real  disorder  contracted  by  the  daugh- 
ter,  in  consequence  of  her  seduction,  or  of  her  shame  and 
sorrow,  for  the  violation  of  her  honour.^'  In  this  action,  by 
the  father,  the  daughter  ^^  is  a  competent  witness,  and  is  gene- 
rally produced  to  prove  the  circumstances  of  the  seduction.'* 
^  Ana  it  should  seem  that  this  action  may  be  brought  by  a 
grandfather,  brother,  uncle,  aunt,  or  any  relation,  under  the 
protection  of  whom,m  loeo  partntisj  a  woman  resides." 
1 W  Bl.  §^»  ^  vrevioua  promise,  to  induce  prostitution,  was  held 
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V.  Perkini.—  ditioned  to  pay  ;ff30  a  year,  to  the  plaintiff,  in  consideration 
Turner  «^^*  of  a  cohabitation  had  with  her,  by  the  defendant,  was  held 
Vaue:han!      ^^  ^  S<^  ^"^  Y^lid  in  another  case ;  for  the  bond  was  for 
a  wrong,  done  and  past*    If  here  was  a  consideration,  as 
the  court  held  there  was,  sufficient  to  supportthe  bond,  which 
was  in  the  nature  of  a  reparation  to  the  woman ;  the  sup- 
port of  the  child,  with  the  mothers's  aid,  must  be  amuch  bet- 
ter consideration.  The  above  distinction  is  a  just  one:  the  law 
will  not  allow  a  promise*  the  object  of  which  is  to  produce 
illegal  conduct ;  but  when  such  conduct  is  past,  it  is  not  en- 
couraging ir,  to  allow  reparation,  except  in  some  special  cases* 
The  end  of  many  suits  is  sebaration^  both  parties  in  fault* 
Mui  act,         §  7i  The  statutes,  which  allow  and  enable  the  mother  to 
^^^  .     charge  the  father,  and  to  oblige  him,  in  part,  to  maintain  the 

nj  and  FroTincial  actf ,  Eng;liih  acti,  &c.  Acts  in  Kratncky,  fta  nearlj  th«  Mm«,  ex* 
cept  the  mother  makes  oath  before  ajnitice,  after  the  is  delivered,  and  it  not  examined 
in  the  time  of  her  trarail.    Act,  Dec.  14, 1795. 
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child^  cannot  be  considered  as  going  on  the  ground  of  turpi  Ch.  60. 
causa ;  for  the  legislature  gives  no  remedy  on  such  ground ;  Art.  5. 
nor  as  resting  on  criminal  ground,  and  as  paying,  as  a  pun^ 
ishmtntfor  a  crimen  in  a  criminal  proce^dmg ;  for  so  far  as 
there  is  any  crime  in  the  connection,  it  is  punished  by  a  cer-  ^ 
tain  fine,  by  another  clause  in  these  acts*  But  the  statutes 
go  on  her  right  to  contribution^  and  mean  only  to  give  her  a 
more  easy  and  expeditious  remedy,  especially  by  admitting 
her  to  be  a  witness  against  the  putative  father,  and  to  sub- 
stantiate her  claim  by  her  own  oath*  And  when  a  woman 
brings  an  action  against  a  man,  for  a  breach  of  promise  to 
marrv  her,  and  alleges  an  unlawful  connection,  which  ac- 
tion the  courts  of  law  have  often  allowed  and  sustained,  there 
is  as  much  of  the  turpi  causa^  as  there  can  be  in  the  action 
alluded  to ;  and  the  only  difference  is  in  his  deceiving  her, 
by  his  prombe.  But  her  connection  is  as  much  criminal  and 
punishable  by  law,  with,  as  without  such  a  promise ;  for  if 
she  be  indicted  (or  fornication^  it  can,  in  taw,  be  no  excuse, 
that  she  had  his  promise  to  marry  her.  On  the  whole,  may 
we  not  conclude,  that  at  common  law^  the  mother  may  i(ue 
the  father  of  a  bastard  child  for  a  part  of  its  maintenance, 
if  by  evidence,  at  common  law,  she  can  prove  he  is  the  fa- 
ther ;  though  there  may  be  no  adjudged  cases  found  to  the 
point  ? 

§  8.  Principles  of  prvoate  justice^  moral  Jitnese^  and/Mii/tc  4BaiT.23i2. 
convenience^  when  applied  to  a  new  subject,  make  common  J^'WeUei, 
}aw^  without  a  precedent,  and  more  clearly  Vhen  received 
and  approved  by  usage. 

§  9.  A  bastard  is  chargeable  only  where  born,  1  Stra,  644,  R«x«.  War- 
by  English  law ;  so  by  our  law,  formerly.     And  see  Poor,  ^''^^  ^^• 
Ch.  53 ;  this  subject  considered  at  large.  A  bastard  is  filius     * 
nullius^  only  to  civil,  and  not  to  moral  purposes. 

Art.  5.  Legal  birtk^  how  long  after  conception.     §  1.  In  some  French  civa 
countries,  the  law  has  considered  that  a  child  may  be  born  ^^gJJ** 
in  one  hundred  and  eighty  days,  after  begotten  ;  or  not  till  sosl&cand 
three  hundred  days  after  begotten  :  so  is  the  modern  French  preamble  to 
law.    And  the  Roman  law  seems  to  have  allowed,  a  wider  ^~'  ^*' 
latitude,  in  certain  periods.     This  rule  in  the  French  law  12  tables  al- 
seems  to  have  been  settled  on  a  very  extensive  examination  lowed  ten 
of  the  laws  of  other  countries,  as  well  as,  physically,  the  months.  T. 
course  of  nature  and  experience.  "^  *'  * 

§  3.  And  Art.  325,  '^  Les  enfans  nes  hors  mariage  autres 
que  ceux  nes  d^un  commerce  incestueux  ou  adulterin,  pour- 
rontetre  legitimes  par  le  mariage  subsequent  de  leur  pere  et 
mere,"  if  recognized  before  or  at  the  time  of  the  marriage," 
This  was  the  civil,  and  is  the  canon  law ;  but  not  the  Eng- 
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Ch.  60.    Ii«h,  or  our  Jaw.     Geslation  U  tisually  forty  weeks  in  our 
Jrt.  5.      law.    Cro.  Jam.  541  ;  Co.  L.  185,  139. 
-^^^^^^      Though  access  be  presumed,  yet  evidence  may  be  given 
9  stn  940.    of  ^^^  impossibility  of  begetting  children.  And  8  East  193 ; 
-4IXIkE.   SSelw.  N.  p.  681.' 

^!Zc*^^'        §  3.  A  child  bom  after  a  divorce,  a  merua  it  tharo^  shall 
04.      ^^^'  be  deemed  to  be  a  bastard ;  but  not  after  a  voluntary  sepa* 

ration,  unless  no  access  of  the  kusbandj  be  found. 

Cowp.  696,        §  4.  If  the  parents  of  a  bastard  child  state  facts,  shewing 

8*  ^f^*^   i^  5*  illegitimate,  their  declarations  may  be  ^iven  in  evidence, 

us'^Eq.  R.**'  ^^^^^  ^^^7  ^^^  dead,  but  not  while  thcv  are  living :  they,  also, 

596rs«0        are  witnesses  to  prove  the  fact  of  marriage,  when,  and 

MarrMge,      where;  and  when  the  child  was  born. 

Co.  U  3.—        §  ^*  Thowgl^  ^  bastard  cannot  inherit  of  anyone,  or  be  in- 

Pow.oiiDec<  berited  of  by  any  one,  even  his  mother ;  yet  a  bastard  may 

313, 336.—    purchase  by  his  acquired  name,  by  reputation.     By  this  he 

Cro?^'670   ^^y  ^  gi^niec  or  devisee :  so  to  all  intenLs  is  fiim  nullius. 

'  That  if  land  be  granted  to  A's  eldest  son, and  his  eldest  son 

is  a  bastard,  he  cannot  take ;  nor  can  he  if  A  have  no  other 

son  :  nor  is  a  bastard  capable  of  taking  by  the  name  of  child, 

issue ;  as  if  land  be  devised  to  the  child,  or  issue  of  A,  and 

he  has  only  an  illegitimate  child,  it  cannot  take. 

81  PediS^'      §  6.  The  defendant  procured  the  plaintiff  to  be  indicted 

Sarett.  for  conspiring  to  lay  a  bnstard  child  to  the  defendant;  aud 

held,  the  plaintiff  might  have  an  action  on  the  case. 
Q^TK^^'       5       ^"  *'^**  c^siiy  so  very  largely  considered,  it  was  held, 
Kinr^*       the  wife  is  not  a  proper  witness  to  prove  the  non-access  of 
Liift.*6      *her  husband.    Non-access  by  him,  need  not  be  proved,  dur- 
Bin.  283.      ing  the  whole  time  of  the  wife's  pregnancy ;  but  it  is  suffi- 
cient, if  the  circumstances  of  the  case  show  a  natural  impos- 
sibility that  the  husband  could  be  the  father;  as  where  be 
had  access  only  a  fortnight  before  the  birth.     But  the  wife 
is  a  witness  to  prove  her  criminal  intercourse  with  other 
men ;  for  this  is  a  fact  more  probably  within  her  own  knowl- 
edge, and  that  of  the  adulterer  only.     In  this  case,  many 
other  cases  were  cited«    See  1  Wils.  340.    Non-access  may 
be  proved  by  other  witnesses. 

§  8.     Not  only  the  laws  of  different  nations,  but  public 
opinions  have  been  very  different  as  to  bastards,  or  illegiti- 
mate children.     In  ancient  times,  they  were  held  in  the  high- 
est disgrace  among  the  feudists ;  but  more  so  among  the  lai- 
ty  than  among  the  clergy,  as  appears  in  the  case  of  the  stat- 
Sir'llinry      "'®  ^^  Merlon,  9.     In  Germanjr,  and  in  England,  a  bastardy 
Spelmaft^-    was  always  a  circumstance  of  ignominy ;  but  was  no  bar  to 
Btitier^sCo.  succession,  among  the  northern   nations.      Bui  in  Italy, 
L.  343.  France,  and  Spain,  In  many  respects,  bastards  were  nearly 

on  an  equal  footing  with  legitimate  children.     But  the  law, 
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in  a  well  regulated  state,  may  well  hold  an  illegal  intercourse    Cfl»  60. 
between  the  sexes,  in  high  disgrace,  and  rigidly  punish  it ;     ^rL  5. 
and  yet  not  punish  illegitimate  childreni  by  leaving  those  of  -y^^-^-^^j- 
wealthy  parents,  destitute  of  the  means  of  living.    Public 
opinion  is  against  severity  inflicted  upon  them ;  therefore,  in 
England,  if  one  dies  intestate,  leaving  personal  estate,  with- 
out wife,  or  children,  the  king,  by  law,  becomes  entitled  to 
such  estate,  &€• ;  and  so  if  a  man  leaves  no  issue,  or  rela- 
tions, but  those  born  bastards,  the  crown,  or  public  is  enti-  1  Wooddef. 
tied  to  his  property  ;  but  public  opinion  has  not  actually  ac-  S'^*^^* 
corded  witn  this  law,  and  it  has  been  but  rarely  strictly  ex- 
ecuted :  and  so  has  usually  been  the  case  in  the  United  States. 
The  rule  ofnulliusJUius,  applies  onl^  to  cases  of  inheritance, 
hence,  no  man  can  marry  nis  illegitimate  relation,  within  the  1 1^  itE.a6. 
prohibited  degrees. 

§  9.  It  will  be  observed,  that  in  the  ages  of  darkness  and  l  Hmne^s 
superstition,  the  clergy  indulged  a  sexual  intercourse  among  ^^^/^ 
unmarried  persons,  more  than  the  laity  did :  therefore  though  ^^  ^7* 
the  church  forbid  priests  to  marry,  it  allowed  them  to  have  5ld. 
concubines,  much  on  the  terms  of  those  of  the  East,  except, 
but  one  was  allowed  ;  also,  the  church  law  was,  that  if  a 
child  was  bom  before  the  marriage  of  its  parents,  it  was,  to 
all  intents,  legitimated,  by  their  subsequent  marriage.    This 
the  municipal  law  did  not  allow.     Hence,  when  the  prelates, 
in  the  year  1236,  requested  this  might  be  made  to  conform 
to  the  church  law,  that  memorable  reply  was  drawn  from  all 
the  nobility,  so  often  mentioned  by  authors  ;  nolumus  Ugti 
Angliit  mtitare. 

§  10.  Though  a  bastard  cannot  inherit,  it  may  be  devisee,  6  CniMe  iv. 
unless  in  ventre  mcUris  ;  but  affection  for  one,  is  not  sufficient  "T^^  Cruite 
consideration  to  raise  a  use  in  a  covenant,  to  stand  seized. 
By  a  statute  of  Virginia,  enacted  1 785,  the  subsequent  mar- 
riage of  the  parents  legitimated  their  children  born  before 
marriage,  &c«    Ch.  2i3,  a.  1 1,  s.  34 ;  this  act  explained. 

§  11.  Formi  referred  to.  Of  a  declaration  b^  parish  over- 
seers, &c.  against  the  defendant,  for  permitting  one  J.  D., 
who  had  been  apprehended  by  a  iostice^s  warrant,  for  a 
b(ulard  child^  to  escape  out  of  custodjr,  contrary  to  his  pro- 
mise, to  bring  him  before  the  iustice,  in  consideration  or  the 
plaintiflf^s  permitting  him  to  take  charg;e  of  J.  D,  3  Wentw. 
23—35.  Declaration,  one  parish  against  another,  on  a  jus- 
tice's order  to  maintain  one  born  in  the  parish  defendant, 
but  removed  with  its  mother  to  the  parish  plaintiff,  for  nur- 
ture; 2  counU.     3  Wentw*  31--34. 

§  1 3*  Boitardy  hondu  Declarations  and  pleas,  as  to  (forms*) 
Declaration  bv  the  parish  officers,  against  one  of  the  sure« 
ties  on  such  a  bond,  given  by  the  putative  father,  to  indem<' 
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Cb.  61.    nify  the  parish,  &c.    Plea  in  bar,  the  parish  was  not  danni- 
Jtrt.  ].     fied  until,  &c.  when  he  offered  to  take  and  proyidc  for  the 

child,  &c. ;  other  pleadings,  &c.     5  Wentw.  890  to  506  ; 

Dougl.  7—10;  Bond,  Pleas,  &c.;  1  H.  Bl.  353. 


CHAPTER  LXI. 

CASE  ON  TORTS.    COPT  RIGHTS,  AND  PATENT  RIGHTS,  Ac« 


Art.  1«  General  principles.  §  1.  A  ma n^s  property  in  hit 
ZI^^^^^^'  lii^rary  compositions  is  founded  in  his  labour,  and  he  has  a 
Declaring.^  right  (o  lh«m  exclusively,  because  by  bis  personal  labour  or 

2  Chit  on      exertions,  he  has  produced  them ;  he  clearly  has  a  right  to 
PL  313, 399.  dispose  of  them  as  he  pleases  ;  and  if  he  bargains  for  one 

impression,  the  reversion  is  clearly  in  him,  but  he  may  aban- 
don his  right  if  he  pleases, 

$  9.  This  case  of  Millar  v.  Taylor  was  the  first  case  de- 
4  Barr,  9303  cided  in  the  King^s  Bench,  concerning  iUerary  property^  after 
i^^^Tv***'  three  arguments;  form  of  the  declaration  2305,  is  m  tort. 

1m.1a.I)'.    The  plamtiff  charges  "  that  January  20,  1763,  at ,  he 

1709.—         was  and  is,  <Ae  true  and  only  proprietor  of  the  copy^  of  a  certain 

3  ^H*'^-     book  of  poemsy  entitled  the  Seasons,  by  James  Thompson  ;" 
--9BUCom.  ^^j^^  gj ^jj ^  while  so  propriclor,  did,  at  his  own 

charge,  cause  two  thousand  books  of  the  said  copy,  to  be 

printed  for  sale ;  and  afterwards  on ,  at ,  had  one 

thousand  of  the  said  books*  so  printed  of  the  said  copy,  re- 
maining in  his  hands  for  sale ;  ^et  the  defendant,  not  igno- 
rant of  the  premises,  but  intcndmg  to  deprive  the  plaintiff  of 
the  whole  benefit  of  the  said  one  thousand  books  of  the 
plaintiff,  entitled,  ^  the  Seasons,  by  James  Thomson^  then 
remaining  in  his  hands  for  sale,  and  injuriously  to  prevent 

the  sale  thereof,  afterwards  on ,  at ,  did  publish  and 

expose  to  sale,  several  other  books,  entitled  ^  the  Seasons,  by 
James  Thomson,'^  to  wit,  one  thousand  other  books  oj  the  like 
copy^  which  last  mentioned  books,  entitled  ^^  the  Seasons,  by 
Jamts  Thompson,'^  had  been  infuriously  printed  by  some  person 
or'personSf  vfithout  the  license  or  consent  of  the  plainliu,  and 
then  and  there  sold  twenty  of  the  said  last  mentioned  books, 
to  printed  as  last  mentioned,  the  said  defendant  then  and 
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there  well  knowing  that  the  same  had  been  so  injuriously     Ch.  6 1 . 
printed  without  the  license  or  consent  of  the  plaintiff;  by     Art  A. 
means  whereof  the  plaintiff  was  deprived  of  the  benefit  of  >^^v«i^ 
the  said  copy  and  book,  entitled  ^^  the  Seasons,  by  Janus 
ThomBon^  and  of  the  said  one  thousand  books  so  printed  at 
his  charge,  as  aforesaid,  and  then  remaining  in  his  hands  un- 
sold,'whereby  the  plaintiff  is  injured,  and  hath  damages  to  See  also, 
the  amount  of  ^200.  ^"BfcklTit. 

The  jury  in  their  special  yerdict,  among  other  things, 
found  that  before  the  8th.  of  Ann  *^it  was  usual  to  purchase 
from  authors  the  perpetual  copy  right  of  their  books,  and  as- 
sign the  same  from  hand  to  hand,for  valuable  considerations." 
In  this  case,  the  House  of  Lords  held,  that  by  common  law^ 
authors  have  not  the  soU  andexclusive  right  remaining  in  them- 
selves, or  their  assigns,  in  perpttuily  tfter  having  printed  and 
jmblisfud  their  compositions ;  and  that  by  the  statute  of  the 
8th.  of  Ann,  it  is  secured  to  them  for  fourteen  years  from  the 
day  of  publishing ;  and  it  was  said  that  ^by  the  author's  sale 
of  printed  books,  the  copy  necessarily  became  open  at  common 
law,  in  like  manner  as  the  inventor^s  communicating  a  trade^ 
manufacture,  or  musical  instrument,  the  art  becomes  free  to 
all  who  have  learnt  from  such  communication  to  exercise  it." 
Willes,  J.  contra,  who  thought  there  was  a  property  at  com- 
mon law  in  a  book,  and  that  the  printing  of  it  was  not  a  gift 
to  the  public.  Aston,  J.  agreed  with  Willes,  and  added  that 
if  an  author  gives  his  works  to  the  public,  this  ought  to  be 
proved  ;  and  that  the  bareact  of  publication^  is  not  (his  proof ; 
that  the  author^s  right  and  property  in  his  works^  and  the 
copy  rights  is  well  establishecl,  ^  because  it  is  admitted  to  be 
property  in  his  hands  ;  and  that  he  has  (he  original  right  of 
first  publishing  themf'*  that  when  any  one  buys  a  book  he 
may  gather  from  it  all  the  knowledge  he  can,  he  may  ex- 
tract U*om  it  and  translate  it,  ^but  he  buys  no  right  to  publish 
the  identical  work  ;"  that  the  reprinted  book  is  the  very  same 
substance  ;"  ^^because  its  doctrine^  and  sentiments^  are  its  cs- 
sential  and  substantial  part ;  and  the  printing  of  it  is  a  mere 
mechanical  act ;''  but  ^Hhe  property  of  the  maker  of  a  me- 
chanical  engine  is  confined  to  that  ifidividual  things  which  he 
has  made;  that  the  machine  made  in  imitation,  or  resem- 
blance of  it,  is  a  different  work  in  substcmce^  materials^  labour, 
and  expense^  in  which  the  maker  of  the  original  machine  can- 
not claim  any  property ;  for  it  is  not  his^  but  only  a  resem- 
blance of  his ;"  ana  that  the  8th.  of  Ann  does  not  take  away 
the  common  law  right,  or  the  common  law  remedy.  Lord 
Mansfield,  C.  J.  agreed  ;  but  Yates,  J.  was  of  a  different  opin- 
ion ;  P.  3254  to  2395.  He  stated  this  principle,  on  which  the 
cause  seems  finally  to  have  been  decided  in  the  House  of 
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Cr.  6  i .  Lords  to  wit,  ^that  in  the  compotitions  of  all  private  authon^ 
ArL  I  •  the  right  if  publication  must  depend  on  the  claimant's  proper^ 
in  the  thing  to  be  published.  ^WhUst  the  substance  of  the 
publication  continues  his  own  exdueive  property^  be  so  long 
will  have  the  eole  and  perpetual  r^fht  to  publish  it ;  whenever 
thai  propertjf  ceases,  or  by  any  act  or  event  becomes  eommonj 
the  right  of  publication  will  be  equally  commonJ^ 

It  is  agreed  in  this  case,  that  z  literary  work  is  the  sole 
and  exclusive  property,  of  theauthor*  whilst  it  is  in  manuscript, 
but  the  decision,  finally,  was,  that  it  becomes  common  by  the 
author^s  publicaiion* 

Yates,  J.  took  a  nice  distinction,  to  wit,  that  an  author 
may  have  exclusive  property  in  his  manuscript,  but  not  in  his 
ideas,  and  another  person^  of  himself,  may  have  the  same 
ideas,  and  hence  a  ctear  right  to  publish  them ;  so  may  ma* 
ny  of  themselves  have  the  same.  But  according  to  Puffen- 
dorff  and  the  Difl;ests,  ^property  is  a  right  by  which  the  very 
substance  of  a  thing  belongs  to  one  person,  so  that  it  cannot 
in  the  whole,  nor  after  the  same  manner,  become  another\ 
'^Nothing  can  be  an  object  of  property  which  has  not  a  corpo^ 
real  substance ;''  and  the  position  '^arises  from  the  nature  of 
all  property i  for  property  has  some  certain  distinct  and  sepa- 
TdLit  possessions  ;^  and  the  object  of  it  is  something  w/Ue,  with 
bounds  or  marks,  to  distinguish  it ;  but  ideas  have  no  bounds 
or  marks,  nothing  visible ;  but  are  solely  in  the  mind }  no 
trespass  can  reach  them,  no  tort  affect  them ;  no  fraud  or  vio^ 
lence  can  diminish  or  ^damage  them  ;  but  every  incorporeal 
right  has  respect  to  some  coporeal  substance,  as  lands  &c, 
and^no  right  can  exist  without  a  substance,  to  retain  it, 
and  to  which  it  is  confined.'' 

In  this  case,  the  House  of  Lords  stated  five  questions  to 
the  Judges,  in  their  answer  to  which : 

Nine  judges  held,  1.  'Hhat  at  common  law  an  author  of  a 
book  or  literary  composition,  had  the  sole  right  of  first  print- 
ing and  publisoing  the  same  for  sale,  and  could  bring  an  ac* 
tion  against  any  person  who  printed,  published,  and  sold 
the  same,  without  his  consent :''  three  judges  were  of  a 
different  opinion. 

2.  Four  judges  held,  ^that  if  the  author  had  such  sole 
right  of  first  printing,  the  law  did  take  away  his  right  upon 
bis  printing  and  publishing  such  book  or  literary  compost* 
tion  ;  and  that  any  person  mighty  afterwards,  reprint  ana  sell 
for  his  own  benefit,  such  book  or  literary  composition,against 
the  will  of  the  author.  Eight  judges  were  of  a  different 
opinion. 

Six  judges  held,  that  the  author  has  no  remedy  but  on  the 
statute.    Six  judges  differed. 
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§  3.  Many  principles,  are  also,  laid  down  in  the  reports  of    Ch.  6  1» 
Sir  W.  BlacKstone,  on  this  subject.    The  questions  made  in     ^rU  2. 
^  this  case  were,  whether  the  copy  right  subsists  in  authors  as  a  n^^v*^^ 
'  valuable  property^  independent  of  the  statute  of  the  8th.  ^^  «  ve  Bl  300 
Ann :  2.  whether  any  copy  right  ezisu  in  authors,  indepen-  to  .  ii,  and 
dent  of  the  statute  8th«  of  Ann.    After  two  arguments,  con-  331  to*345, 
tinued  for  a  third,  no  decision  appears  ;  most  probably,  this  JJ  Jwwon  ▼• 
case  was  decided  by  that  of  Millar  v.  Taylor,  pending  at  the  pjl^,*^**!" 
tame  time*     An  this  case  it  will  be  observed,  that  on  the  23, 3.  ^ 
second  question  and  decision  above,  eight  judges  were  of 
opinion  that  the  autkorU  publishing  his  liUrary  composiliwi^ 
did  not  take  from  him  his  sxcltuiveYigbt ;  the  judges  of  this 
opinion  were  Lord  Mansfield,  Mares,  Ashhurst,  Willes,  As- 
ton, Gould,  Blackstone,  Justices,  and  Chief  Baron  ;  among 
whom  were  some  of  the  ablest  judges  England  ever  produced. 
But  the  House  of  Lords  differed  from  tnese  judges. 

In  this  case,  it  was  held,  that  a  musical  composition  is 
within  the  8ih.  of  Ann.  Cowper,  623,  624,  Bach  v.  Long- 
fnasu 

Art.  2.  Statutes  in  the  United  States. 

§  1.  This  act  recites,  that  no  property  is  ^  more  peculiarly  Mem.  Act, 
a  man^s  own,  than  that  which  is  produced  by  the  labour  of  ^^-  ^^r 
his  mind  ;^^  then  this  act  secures  ^^  all  books,  treatises,  and 
other  literary  works,^'  having  the  author^s  name  printed 
therewith  to  the  author,  solely,  as  his  property,  (a  citizen  of 
the  United  States,)  his  heirs  and  assigns  for  twenty-one 
years  from  the  date  of  their  first  publication  ;  and  this  act 
prohibits  any  one  to  print,  reprint,  publish,  sell,  or  expose  to 
sale,  the  same,  on  a  large  penalty  named. 

§2.  This  act  declares,  that  the  author^^  of  any  map,  cbartt  Act  o(  Con- 
book,  or  books"  printed  in  the  United  States,  being  a  citizen  RP^jJa*^ 
thereof,  or  resident  therein,  his  executors,  administrators,  ^  ' 
or  assigns,  who  hath  not  sold  his  copy  right,  and  any  other 
person,  being  such  citizen,  or  resident,  his  executors,  adminis- 
trators, or  assigns,  who  hath  purchased  the  copy  rights  in  or- 
der to  print,  tec.  ^  shall  hav^  the  sole  right  and  liberty  of  print- 
ing, reprinting,  publishing,  and  vendingsuch  map,  chart,  book, 
or  books,"  for  fourteen  years  from  recording  the  title  thereof 
in  the  clerk's  office,  as  in  the  act  directed  ;  and  the  same 
sole  right  is  extended  to  all  such  maps,  charts,  book,  or  books, 
as  were  then  already  made  or  composed  and  not  printed,  or 
to  be  made  or  composed  ;  and  if  at  the  end  of  fourteen  years, 
the  author  be  living,  or  any  of  them,  the  sole  right  is  con- 
tinued another  fourteen  years,  as  above,  he  or  they  causing 
the  title  thereof  to  be  a  second  time  recorded,  as  above ;  and 
by  this  act,  further,  the  author  or  authors  must  publish  within 
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Ch.  61  •  two  months  from  the  date  of  the  record,  a  copy  thereof,  in  one 
ArL  5.  or  more  of  the  newspapers  printed  in  the  United  States,  for 
>_i^^— ^*  four  weeks  ;  and  if  any  other  person  shall  print  any  maps, 
charts,  book,  or  l>ooks,  without  the  consent  of  the  author, 
or  authors,  &c.  he  forfeits  all  the  copies  or  sheets  to  the 
author  or  proprietor,  and  fifty  cents  for  every  sheet  which 
shall  be  found  in  his  possession^  printed,  or  printing,  publish- 
ed, imported,  or  exposed  to  sale  against  the  act,  half  to  the 
author,  &c.  and  half  to  the  United  States  ;  but  the  action 
must  be  commenced  in  one  year  after  the  cause  of  action 
accrued.  To  secure  the  copy  right  the  author  or  proprietor 
must,  "  before  publication,  deposit  a  printed  copy  of  the  title 
of  such  map,  chart,  book,  or  books,  in  the  clerk's  office  of 
the  district  court,  where  the  author  or  proprietor  shall  re* 
side  ;^'  this  he  must  record,  &c.  in  a  form  prescribed.  In 
two  months  from  the  date  of  snch  record  tne  author  must 
cause  a  copy  of  such  record  to  be  published  in  one  or  more 
newspapers  printed  in  the  United  States,  for  four  weeks,  and 
in  six  months  after  publishing  thereof,  the  author,  JIlc.  must 
deliver  a  copy  to  the  secretary  of  state.- 

§  3.  And  if  any  person  shall  print  or  publish  any  manu- 
script, without  the  consent  of  the  author  or  proprietor  there- 
of, (being  a  citizen,  &c.  as  aforesaid)  be  shall  pay  him  ^*  all 
damages  occasioned  by  such  injury,  to  be  recovered  by  a 
special  action  on  the  case,  foundedf  upon  this  act,^  in  any 
court  having  cognizance  thereof.    On  this  act  any  special 
matter  of  defence  may  be  given'  in  evidence  on  the  general 
issue.    Act  of  Congress  of  April  10,  1793,  repealed  by  the 
next  act. 
Acti  of  Coa-      §  4.  These  acts  secure  to  the  inventors,  all  new  and  useful 
il!"79?^'    fir/*,  machines^  tnanufaclurea,  or  compositions  of  matter  f  and  all 
Jane7»lV84.  ^^^  ^^^  useful  improvements  on  any  art,  machine,  manufac- 
Act  AprU      ture,  or  composition  of  matter,  not  knozm  or  used  before  ;  the 
^'^k/*^"*  title  to  which  may  be  tninsferred.     And  if  these  be  invaded, 
Mct'of  the    ^^^  P'^rty  injured  has  this  action  oA  the  case,  founded  on 
act  of  1793,    these  acts,  on  which  the  party  injured  recovers  three  times 
and,  eztendt  the  price  of  the  thing,  having  first  secured  the  invention  by 

to  certain       patent,  &C.  ^'  ^  ^ 

Tiseet,  kc.        §  S.  These  several  acts  secure  to  authors  and  mventors 
2  Decl.  Am.  the  full  benefit  of  all  their  useful  inventions,  and  literary 
Preced.215,  ^orlcs.     And  if  any  right,  properly  secured,  be  invaded,  the 
part;f  injured  has,  for  his  remedy,  this  action  on  the  case. 
Act  of  Con-       §  6.  The  first  section  of  this  act  requires  that  the  author, 
SrVftntf"*   or  proprietor  of  any  map,  chart,  or  book,  if  a  book,  to  enter 
29, 1802.       g  ^^py  qJ.  ^i^g  clerk's  record  on  the  title  page  of  the  book, 
&c. :  and  if  a  map  or  chart,  to  cause  these  words  to  be  im- 
pressed on  the  face  of  it,  to  wit :  ^'  entered  according  to  act 
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of  Congress,  the day  of by  A  B,  of  the  state  of    Ch.  61. 

•     The  second  section  provides,  that  after  the  1st  day     ^rU  2. 

of  January,  1 803,every  person,  a  citizen  of  the  United  States,  >^^>v^^ 
or  resident  therein,  ^^  who  shall  invent  or  design,  engrave, 
etch,  or  work,"  any  historical  or  other  print,  ^^  shall  have  the 
sole  right  of  printing,  reprinting,  publishing,  and  vending 
such  print,"  for  fourteen  years  from  recording  the  title  there- 
of, in  the  clerk^s  office ;  he  observing  the  rules  prescribed, 
as  to  maps,  charts,  and  books. 

The  third  section  prescribes  the  punishment,  for  any,  in- 
fringing this  right ;  and  the  fourth  section  adds  a  further 
penalty  for  the  infringing  any  copy  right. 

§  7.  The  plaintiff^s  grantor  fraudulently  obtained  di  patent  gMass.  R. 
rights  and  assigned  it  to  the  defendant,  for  which  he  gave  his  46,  Bliss  ic 
promissory  note.     Held,  it  was  void,  though  certain  materi-  ^'  ▼•  ^^S 
als  had  been  furnished,  and  certain  instructions  given  by  the 
plaintiff  to  the  defendant,  in  the  art  described  in  the  patent. 
The  patentee  knew  the  art  (of  painting  rooms,  &c.)  had  been 
before  discovered,  and  used  by  others ;  none  of  the  mesne 
conveyances  bad  been  recorded  in  the  office  of  the  secretary 
of  state.     The  plaintiff  conveyed  no  title  to  the  defendant,  so 
his  note  was  for  no  consideration.     If  a  deed  convey  noth- 
ing, a  covenant  of  all  the  right  has  no  efiect,  and  the  consid- 
eration totally  fails. 

§  8.  Case — ^states  a  patent,  granted  February  32, 1810,  to  2  OaliU'  R. 
Jesse  Reed,  and  to  his  heirs,  administrators,  and  assigns. for  Court"^7'th 
fourteen  years,  "  the  full  and  exclusive  right  and  liberty  of  u? States,  at 
making,  constructing,  using,  and  vending  to  others,  to  be  us-  Boston,  6ct« 
ed,  his  said  improvement,  being  a  machine  for  the  purpose  ^®^^'  ^^' 
of  cutting  and  heading  Rails,  ot  one  operation ;  then  states  w^nklej. 
Reed's  assignment  to  the  plaintiff,  his  heirs,  &c.  of  said  let- 
ters patent,  and  the  exclusive  properly  thereby  secured  to 
Aeed,  and  the  plaintiff  became  possessed ;  then  states,  the 
defendant,  well  knowing  the  premises,  but  intending  to  injure 
the  plaintiff,  did,  December   18,  1810,  and  at  divers  other 
days  and  limes, between  that  day  and  thedav  of  the  date  of 
the  writ,  to  wit,  at ,  without  the  plaintiff's  consent,  un- 
lawfully devise,  make  use  of,  and  sell  '^  the  said  improve- 
ment, as  aforesaid,  invented  by  said  Reed,  and  secured  to 
him,  as  aforesaid,  and  so,  as  aforesaid,  assigned  and  trans- 
ferred to  the  plaintiff,  by  said  Reed,  contrary  to  the  form  of 
the  statute  of  the  United  States,  made  and  passed,''  Febru- 
ary 31,  1793,  entitled,  &c.  by  means  of  which,  and  by  force 
of  another  statute  of  the  United  States,  made  and  passed 
April  17,  1800,  entitled,  &c«  the  defendant  has  forfeited  to 
the  plaintiff,  a  sum,  equal  to  three  times  the  actual  damages 
sustained  by  the  plaintiff,  from,  or  by  reason  of  the  premis* 
VOL,  II.  67 


530  CASE  ON  TORTS. 

Ch.  61.    es ;  which  actual  damages,  the  plaintiff  avers  are  equal  to  the 
Art.  3.     sum  of  $6,000 ;  and  an  action  hath  accrued  to  the  plaintiff, 
\^t^y/^^  to  have  and  recover  of  the  defendant,  the  sum  of  918,000, 
that  sum  being  three  times  the  actualdamage  sustained ;  jet, 
though  requested,  the  defendant  has  never  paid  the  said  sum, 
but  neglects  it ;  ad  damnum,  $18,000.    Defendant  gave  no- 
tice he  should  plead  the.general  issue,  and  prove  to  the  jury, 
that  the  machine,  &c.  was  not  discovered  by  Reed,  but  had 
been  long  before  in  use,  and  described  in  a  public  work,  &c. 
3.  That  he  surreptitiously  obtained  a  patent  for  the  discove- 
ry of  another  person,  to  wit,  Jacob  Perkins,  fee.     Plea,  not 
guilty,  &c.     Verdict,  not  guilty.    And  the  jury  also  found 
*^  that  the  machine  described  in  the  patent,  in  part  recited  in 
the  plaintiff's  writ,  was  not  originally  discovered  by  Jesse 
Reed,  in  said  patent  named,  but  had  been  in  use,  and  had 
been  describee!  in  a  public  work,  anterior  to  the  supposed 
discovery  of  the  said  Jesse."     The  court  stated  the  law  to 
be,  ^^  that  if  any  one  substantial  operation  of  the  machine,  of 
the  plaintiff's,  viz.  the  cutting,  griping,  or  heading  a  nail,  was 
the  same  in  the  said  patented  machine  of  said  Perkfns,  as  in 
the  plaintiff's ;  in  that  case,  although  ell  the  other  substan- 
tial operations  might  be  different,  yet  the  plaintiff's  patent 
must  be  considered  to  be  void."    Costs  for  defendant,  (74, 
liofft,775.—  53;  and  patent  of  the  plaintiff,  adjudged  void. 
7  Johm.  R.        To  abridge  a  book,  when  the  iudgment  is  exercised  in  re- 
i^\«iMd°*  ^"*^*"g  ^^^  matter  of  it  to  a  smaller  compass,  is  a  new  work, 
'    and  no  violation  of  the  author's  right.    A  patent  right  can- 
not be  tried  in  a  state  court,  granted  by  the  United  States, 
or  the  infringement  of  such  right ;  nor  can  the  assigneee  of 
part  of  a  patent  right,  maintain  an  action  on  the  case,  for 
violating  the  patent.     6  Cranch,  324,  Tyler  v,  Tuel.     The 
assignment  was  of  all  the  righis,  except  in  certain  counties 
in  Vermont,  named.    Manner  of  declaring ;  declaration  con^ 
tained  the  substance  of  the  statutes  on  the  subject,  the  spe- 
1  East  358,     cification,  &C. 

Skn  k        §  9-  Ca.e  Iks  for  pirating  the  neto  additions  and  carrectUms 

ai.-Isyesej  to^and  in  an  old  v>ork.    The  plaintiff ^s  first  count  stated  that 

Jr.  34. 709.—  he  was  the  author  of  a  certain  book,  entitled  Cary^s  Xew  Itin 

Bfckford^  erary,  or  an  accurate  delineation  of  the  great  roads,  both 

Hood.^3  '    direct  and  cross,  throughout  England  and  Wales,  &c.  from 

Ch.  on  PI.      an  actual  admeasurement,  made  by  command  of  his  Majes- 

312  &c.        ty'^  post-master  general,"  &c. ;  and  so  being  the  author's, 

&c.  within  fourteen  years  last  past,  he  had  published  the 

same  for  sale,&c. ;  that  the  defendants,  intending  to  deprive 

the  plaintiff  of  the  profits  thereof^  injuriously  published,  and 

exposed  for  sale,  divers  copies  of  a  certain  book,  entitled 

^  a  new  and  correct  description  of  all  the  direct  and  princi- 
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pal  roads,  &c.  from  a  late  arctual  admeasurement,  made  bv  Ch.  61. 
command  of  his  majestv's  post-master  genera  V  "  which  ^rU  2. 
same  book,  before  that  time,  had  been  wrongfully  and  inju-  ^^^^^-^^ 
riously  copied  from  the  said  book  of  the  plaintiff,  without  his 
consent,^'  &c.  Second  count  thus,  ^'great  part  of  which  said 
book,  had  been,  before  that  time,  wrongfuUv  and  injuriously 
copied  and  pirated  from  the  said  book  of  tne  plaintiff,  with- 
out his  consent,'^  &c.  and  some  other  counts  added.  Found, 
the  original  foundation  of  both  books,  was  a  work  first  pub- 
lished in  1771,  by  Mr.  Patterson ;  thence  to  1796,  this  work 
went  through  eleven  editions.  In  1797,  the  plaintiff  was 
employed  by  the  post-master  general  to  make  an  actual  sur- 
vey of  the  principal  roads;  and  the  book  published  by  him 
with  their  leave,  contained  material  corrections  of^  and  addi- 
tions to  the  last  edition  of  the  original  work^^Jy  Patterson*  The 
Krincipal  of  these  consisted  in  some  corrections  of  distances, 
y  the  actual  surveys ;  in  the  admeasurement  of  distances 
from  inn  to  inn,  in  the  several  post  towns,  in  addition  to 
those  from  one  town  to  another ;  in  an  index  to  the  roads, 
more  copious  than  the  former  one;  in  an  additional  num- 
ber of  gentlemen's  seats,  by  the  road-side ;  in  a  rejection 
of  some  routes,  and  an  addition  of  many  others.  Defend- 
ant's work,  published  as  the  twelfth  edition  of  the  original 
work  of  Patterson^  appeared  to  be  copied,  nine  tenths  of  it, 
verbatim,  from  the  plaintifTs  improvements,  and  many  of  the 
alterations  merely  colaarahle.  Held,  1.  The  plaintiffhad  no 
right  to  recover,  as  to  any  part  of  his. book  which  he  had 
taken  from  Mr.  Patterson's  ;  but  3.  he  had  a  right  to  his  own 
additions  and  alterations,  many  of  which  were  deemed  ma- 
terial and  valuable ;  and  the  defendants  were  answerable^ 
at  lea^t,  for  copying  those  parts  in  their  book :  3.  An  au- 
thor may  have  a  copy  right  to  a  part  of  a  work,  though  he 
have  not  an  exclusive  right  to  the  whole  book :  4.  A  may  be 
at  liberty  to  publish  an  original  work ;  but  if  he  publish  it 
with  B's  notes,  he  is  liable  to  B's  action  as  to  the  notes. 

§  10.  But  one  is  not  liable  to  another  author,  if  he  vary  in  1  Eaat  961. 
principles^  though  he  may  copy  forms,  &c. ;  as  where  an  ac-  Lord*  r. 
tion  was  brought  by  the  plaintiff  against  the  defendants,  for  JJ^*'^* 
pirating  sea  charts,  protected  by  statute.     The  charts,  which 
had  been  copied,  were  four  in  number,  which  the  defendant 
had  made  into  one  map.     The  defendant  had  taken  the  body 
of  his  publication  from  the  plaintifTs,  but  had  made  many 
alterations  and  improvements  on  them.     The  plaintiff  had 
been  at  great  expense  to  collect  materials,  from  ;£4,000  to 
;€3,000  ]  and  one  witness  thought  it  was  some  improvement 
on  former  charts,  as  justly  to  be  deemed  a  new  work.     But 
for  the  defendant,  it  was  proved  there  were  important  im- 
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provements  in  his  map,  and  the  plaintiflPs  vizh  fotinded  on  nd 
useful  principle,  neither  of  the  Mercator^  nor  the  plain,  chart, 
but  upon  a  corruption  of  both ;  that  there  were  only  two 
kinds  of  charts — the  plain,  now  very  little  used,  and  the 
Mercator^  very  necessary  in  the  higher  latitudes,  and  the 
plaintiffs  map  was  on  no  principles  recognized  by  seamen, 
and  no  rules  of  navigation  could  be  applied  to  them,  and  so, 
useless.  Lord  Mansfield^  C*  J.  The  statute  secures  copy 
rights  to  the  authors,  and  guards  the  piracy  of  the  words 
and  sentences ;  but  it  does  not  prohibit  writing  on  the  same 
subject.  The  question  before  the  jury  is,  if  the  alterations 
are  colourable  or  not.  **There  mu8t  be  such  a  similitude, 
as  to  n)ake  it  probable  and  reasopable,  that  one  is  a  trans- 
cript of  the  other ^  and  nothing  more  than  a  transcript*-  So  in 
the  case  of  prints :  no  doubt  different  men  take  engravings 
from  the  same  picture.  The  same  principle  holds  with  re- 
gard to  charts  :  whoever  has  it  in  his  intention  to  publish  a 
chart,  may  take  advantage  of  all  prior  publications."  In 
this  case  are  improvements  made  by  the  defendant.  The 
plaintiff^s  chart  is  on  a  wrong  principle,  inapplicable  to  navi- 
gation ;  'Hhe  defendant,  therefore,  has  been  correcting  errors 
and  not  servilely  copying.  If  you  think  so,  you  will  find  for 
the  defendants ;  if  you  think  it  is  a  mere  servile  imitationf  and 
pirated  from  the  other,  you  will  find  for  the  plaintiff.  ^^  Verdict 
for  the  defendant.  Same  principle  in  Trusler  v.  Murray^  \ 
East,  363. 

§  11.  The  assignee  of  a  print,  may  maintain  an  action 
against  any  person  who  pirates  it,  ^nd  without  producing  the 
plate  itself  in  evidence.  One  of  the  prints  taken  from  the 
original  plate,  is  evidence.     See  3  Bos.  h  P.  630. 

§  12.  A  patent  is  void,  if  its  specification  be  uncertain,  or  if 
the  patentee  says  he,  by  one  process  can  produce  three 
things,  and  fails  in  any  one  of  three — if  the  specification 
direct  the  same  things  to  be  produced  several  ways,  or 
by  several  different  ingredients,  and  any  one  of  them  fail. 

§  13.  There  cannot  be  a  patent  for  a  philosophical  prin- 
ciple only,  not  capable  of  being  organized  ;  but  may  be  for 
a  machine  improved  by  such  principle ;  as  where  Boulton 
&  Watt  brought  case,  against  Hornblower  &  Maberly,  in 
the  common  Pleas,  and  declared  on  a  patent,  dated  January 
1769,  reciting;  Watt  "invented  a  method  of  lessening  the 
consumption  of  steam  and  fuel  in  fire  engines,'^  granting  to 
him,  his  executors,  administrators  and  assigns,  the  sole  privi- 
lege, of  •*making,  using,  exercising,  and  vending  his  said  in- 
vention," for  fourteen  years,  &c.  forbidding  others  to  use  it, 
&c.  on  condition  he  enrolled  a  specification  in  chancery,  &c. ; 
that  he  did  so  enroll,  Slc.     The  method  consisted  of  certain 
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principles  described,  and  shewing  how  applied  to  the  pur-     Ch.61. 
poses  of  the  invention.     By  act  of  parliament,  his  right  was     Jirt.  3. 
extended  to  twenty-five  years.     Watt  resigned  two  thirds  of  v^piv-^^ 
his  interest  to  Boulton  ;  invasion  of  the  right  alleged,  &c. 
and  how.     Plea,  not  guilty;  general  verdict  for  the  plain* 
tiff;  defendant  brought  error  in  the  King's  Bench  ;  general 
error  assigned,  also,  ^^  that  the  invention  u>r  which  the  letters 
patent  were  granted,  is  not  the  invention  of  any  formed,  or 
organized  machine,  instrument,  or  manufacture,  but  of  mere 
jrmciples  only^  for  which,  no  such  letters  patent  could  by 
aw  be  granted  ;^'  twice  ably  argued.     Another  objection  was 
that  the  specification  did  not  contain  a  suflScient  description 
of  the  machine,  and  3.  The  patent  was  taken  for  the  whole, 
when  it  ought  to  have  been  taken  for  an  addition  <mly  :  the 
addition  alone,  in  the  specification  appearing  to  be  of  the 
plaintiflf^s  invention.     Judgment  for  the  original  plaintiffs, 
but  had  these  objections  been  true,  in  fact,  the  court  clearly 
deemed  them  valid  ;  but  held,  they  were  not  founded  in  fact. 
No  technical  words,  said  Lord  Kenyon,  are  necessary  to 
explain  the  subject  of  a  patent ;  and  he  viewed  the  patent  as 
explained  by  the  specification  ;  that  by  both,  it  was  clear, 
the  patentee  claimed  a  monopoly  for  an  engine,  or  machine^ 
composed  of  material  parts,  which  were  to  produce  the  effect 
described  ;  '^  and  that  the  mode  of  producing  this  is  so  de- 
scribed, as  to  enable  mechanics  to  produce  it.''     Held,  also, 
a  patent  may  be  granted /or  an  addition  to  an  old  invention. 
The  proviso  in  this  act  of  21  Jac.  1,  ch.3,  is  the  sole  founda-  21  Jameil. 
tion  of  all  the  patent  rights  in  England.     This  act  forbids  all  c.  3, 8. 6. 
monopolies;  provided,  however,  the  king  is  enabled  to  grant  J|^ooy«ction 
"  any  letters  patent,  and  grants  of  privilege,  for  the  term  of  out'ofthe** 
fourteen  years,  or  under,  thereafter  to  be  made,  of  the  sole  realm,  nor 
working,  or  making  of  any  manner  of  new  manufactures,  with'  ^^^  ^?  P** 
in  this  realm,  to  the  true  and  first  inventor,  or  inventors  of  such  aifen*  but  ** 
manufactures,  which  others,  at  the  time  of  making  such  let-  the  thin^ 
ters  patent  and  grants  shall  not  use,  so  as  they  be  not  con^  must  be 
trary  to  the  law,  nor  mischievous  to  the  state,  by  raising  prices  g^]^  ^^^ 
of  commodities  at  home,  or  hurt  of  trade,  or  generally  incon-  Edgeberry 
t>enten(."    The  questions  to  be  decided,  obviously  grow  out  ».  Steyens.— 
of  this  provision,  in  England ;  but  it  is  confined  to  new  manu-  I^^S?^*^  f^ 
factures,  within  England,  to  the  true  and  first  inventor,  and  he  Co.  Inst.  184. 
first  putting  the  machine  in  use  :  More  limited  than  our  acts  Patentee 
of  Congress,  in  which  is,  also,  the  word  improvement.  *P<*  **"  ^- 

§  14.  The  specification.     This  is  most  material  in  the  Uni-  pfrtf  also, 
ted  States,  as  well  as  in  England.     The  general  principle  is  joined, 
against  monopolies,  in  every  well  governed  state  ;  and  to  1  Gal.  R. 
leave  all  pursuits  for  honour  or  profits,  open  to  the  best  ^^^^^^ 
abilities  and  to  the  best  exertions.     But  there  are  exceptions 
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Ch.  61.  to  this  rule ;  and,  therefore,  to  encourage  and  reward  ioge- 
ArL  2.  nuity,  new  and  useful  inventions  and  discoveries,  wise  gov« 
ernments  have  granted  to  inventors  of  such,  the  eiclusive 
benefit  thereof,  for  a  limited  time,  usually  fourteen  years ; 
but  always  on  a  condition,  fully  expresaed  or  implied,  name- 
ly ;  that  the  inventor  give  such  an  exact  description  in  his 
specificoHofi  of  his  invention,  as  that,  after  his  patent  right 
expii*ed,  artisU,  and  scientific  men,  may  once,  and  without 
repeated  experiments,  make  and  use  the  thing,  to  ail  the 
beneficial  purposes,  expressed  in  the  specification^  and  intend- 
ed;  for  it  is  this  subsequent  benefit  to  the  public,  which  is 
the  equivalent  for  his  monopoly.  For  another  reason,  this 
ipedjkatum  ought  to  be  very  exact  and  particular  ;  that  is, 
to  enable  others  to  know  precisely  what  the  invention  patent- 
ed  is,  that  they  may  avoid  infringing  it,  and  yet  not  be  pre* 
eluded  other  intervisntioos :  3d*  reason,  the  invention  must 
answer  every  purpose  specified,  for  which  the  exclusive 
right  is  granted ;  and  if  it  fail  as  to  any  part,  or  any  pur- 
pose specified,  it  is  void  for  the  whole.  The  public  must 
trust  to  the  inventor's  description,  and  the  monopoly  is 
granted  to  him  for  all,  and  nol  for  apart  of  the  benefits  he 
sets  forth ;  and  whether  his  invention  or  machine  be  new 
and  useful,  or  not,  must  be  decided  by  the  description,  or 
specification,  on  which  he  gets  his  patent.  It  is  this  descri- 
bed thing  only,  the  patent  can  protect  and  secure  to  his  bene- 
fit. In  fact,  the  specification  must  be  '^  a  complete  description 
of  the  thing  to  be  done,  and  the  manner  of  doing  it|  that 
others  may  be  fully  informed  of  it ;''  8  D.  &  E.  100 ;  '«  and 
at  the  end  of  the  fourteen  years,  be  enabled  to  work,  or 
make  the  manufacture,  of  which  the  patentee  was  the  in- 
ventor ;^  id*  Engine,  method,  device,  contrivance,  may 
mean  the  same  thing,  and  either  may  fall  within  the  descrip- 
tion of ""  a  manufacture."  8  D.  &  E.  106,  107.  See  s.  IS 
&  13.  So  a  patent  is  void,  if  the  speajkatian  be  ambiguous, 
or  gives  directions,  tending  to  mislead  the  public.  1  D.  & 
E.  603.    The  specification  must  be  ^^  in  the  clearest  and  most 

Turner  r.      unequivocal  terms,  of  which  the  subject  is  capable,"     1  D. 

h'z'SiL^'  &  E.  605.  As  if  it  direct  the  use  of  sea  saU,  or  salt  gem,  or 
fossil  saltj  or  any  marine  salty^  and  onlj^  salt  gem  will  do  ; 
here  is  ambiguity,  and  the  specification  is  bat^  and  patent 
void.  As  if  the  patent  be  for  making  white  lead,  and  two 
other  things,  by  one  process,  and  by  the  specification,  the 
process,  as  directed,  does  not  produce  that  which  the  patent 
professes  to  do,  the  patent  itself  is  void.  The  specification 
must  be  so  clear  and  explicit,  ^'  that  a  man  of  science  may 
be  able  to  produce  the  thing  intended,  without  the  necessity 
of  trying  experiments.*^    So  if  the  patentee  make  the  article 
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*^  with  cheaper  materials  than  tboae  ivlnicfa  he  hasenuinerat-'    Ch.  61. 
ed,  although  the  latter  will  answer  the  purpose  equally  well,     Art.  3. 
the  patent  is  void ;  because  he  does  not  put  the  public  in 
possession  of  the  inveation^or  enable  them  to  derive  the 
same  benefit  he  himself  does.'^     As  if  he  specify  miniun^ 
(bad  calcined)  and  it  will  not  do ;  or  bis  specification  implies 
fusion,  and  that  fails;  and  if  heat  is  to  produce  an  effect,  the 
degree  of  heat  must  be  specified.    So  when  the  patentee 
laits  in  one  article  in  his  specification,  the  public  is  deceived, 
and  hence,  also,  his  patent  is  void.     ^  Sl^t  defects  in  the 
spedfieaiion^  will  be  sufficient  to  vacate  the  patent ;"  as  in 
one  for  steel  trusses,  and  the  patentee,  in  tempering  the  steel, 
rub  it  with  talbw,  of  some  use,  but  this  is  omitted  in  tfaeipe- 
cificaticnf  it  is  insufficient,  and  the  pat^it  is  void.     See  also  At  to«pee|/E- 
Starkie's  N.  P.  906,  354,  Rex  v.  Cuihr.  There  the  invention  SM3d.,ert. 
must  be  truly  specified,  and  must  he  as  exteflsii/ie  as  the  pa«  of  act  of 
tent.     This  cannot  be  for  the  vAoU  modUne,  and  that  for  an  ^^^^^^ 
addition  or  an  improvemeni  only.     Buller%  N.  P.,  and  cases  h^„  y.      . 
above;  also  11  East  JOl ;  14  Yesey  laO;  11  East  109, the  Piayne. 
Kingy.  Etse^  (see  3  Inst.  184, cases;)  Bui.  N.  P.  76. 

§  15.  To  entitle  a  man  to  a  patent,  the  invention  must  be  ^ood  j. 
new  to  the  world;  but  is  not  so,  if  the  patentee,  himself,  use  q2["2^478 
it  before  he  gets  his  patent.    1  Holt's  N.  P*  R.  68.    And  — M>Fariane 
if  for  an  addition  or  an  improvement,  patent  roust  be  for  that  ▼•  Pric«, 
only ;  and  the  specijication  must  accurately  describe  wbat  is  lj^^\t 
new,  and  what  is  old.    1  Starkie's  N.  P.  199.    The  iwyrcwe-         * 
ment  may  be  sold  by  itself.    The  partioutarstof  the  new  part 
must  be  specified,  and  distinguished  from  the  old;  but  the 
particulars  of  the  old  part,  Before  patented,  need  not  be 
stated  ;  reference  thereto  is  enough.     11  East  101 ;  14  Ye- 
sey isa 

§  16.  A  alleged  he  had  a  right  to  a  patent  machine,  and  3D. ft  E. 
covenanted  with  B,  that  he  should  Aise  it  in  a  particular  man-  438,  Hmynes 
ner;  in  consideration  whereof,  B  covenanted  be  would  not  ^-^^^^7* 
use  any  other.    Jn  aa  action  of  covenant,  A  against  B,  he  is 
not  estopped  by  his  covenant,  to  plead  that  the  invention  was 
not  new,  or  that-  A  was  not  the  inventor ;  a^nd  may  shew  it  is    > 
void.     But  where  one  is  not  allowed  to  aver  against  a  deed. 
Oldham  v.  Lai^mead,  Ch.  1:60,  a.  l,s.  IS.     As  to  scire  fa- 
cias, to  vacate  a  patent,  see  2  Saund.  Wms.  7S. 

Art.  B.  Further  American  cases,  i^. 

§  1.  Error  to  the  Circuit  Court,  Pennsylvania.    Case,  by  3  Wbeaton^a 
Evans,  plaintiff,  for  an  infringement  of  his  patent  right,  to  ^*  ^^ 
the  use  of  his  improved  hoppetboy,  oaeof  the  several  ma-  i^n/' 
chines  discovered,  invented,  improved,  and  applied  by  him, 
.  to  the  art  ;of  manufacturing  ftour  andoeaL  Plea,  not  guilty ; 
and  defendant  gave  notice,  he  would  prove,  at  the  trial,  that 
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Ch.  61.  said  machine  bad  been  used  prior  (o  the  plaintiff *s  alleged 
ArU  3.  '  invention,  in  several  places  tpeciJUd,  or  some  of  them  ;  ^^  and 
-_^— ^-^_r  also,  at  sundry  other  places  in  Pennsylvania,  Maryland,  and 
elsewhere  in  the  United  States.''  Defendant  having  given 
evidence  as  to  some  of  the  specified  places,  was  admitted  la 
give  evidence  as  to  someof  these  other  places,  not  otherwise 
specified,  but  thus  generally;  care  being  taken,  to  prevent 
surprise.  Could  it  be  admitted  otherwise  ?  Sundry  points 
were  decided  in  this  case,  but  of  little  public  use ;  because 
most  of  them  were  affected  by  a  special  act  of  Congress, 
.  passed  for  Evans'  relief:  3.  However,  held,  on  general  prin- 
ciples, if  the  invention  secured  by  the  patent  had  been  in 
use,  or  described  in  a  public  work,  prior  to  the  plaintiff's 
alleged  discovery,  his  patent  was  void,  though  he  were  igno- 
rant  of  such  prior  use  or  description :  Same  rule  in  English 
cases :  Also,  held,  3.  he  was  bound,  if  he  made  an  tmpror^* 
mmt  on  old  machines,  to  show  the  extent  of  his  improvements 
clearly,  as  stated  in  the  above  English  cases, 

§  8.  No  discovery  is  considered  as  new^  previously  made 
by  another,  and  put  into  use ;  and  the  priority  of  patent  does 
not  vary  the  case.  1  Gal.  433.  It  cannot  be  mo,  if  before 
in  use.  How  the  original  discovery  by  one,  and  improvement 
thereon,  by  another,  are  kept  distinct.  See  3d  section,  act 
1793. 

§  3.  By  the  first  section  of  the  act  of  April,  1 800,  the  pa- 
tentee must  make  oath,  ^^  that  such  invention,  art,  or  discove- 
ry, hath  not,  to  the  best  of  his  or  her  knowledge  or  benefit, 
been  known  or  used,  either  in  this  or  any  foreign  country.'' 
By  the  second  section,  a  deceased  inventor's  representatives 
may  obtain  a  patent.  Third  section  gives  treble  damages  in 
case.  See  Construction,  1  Gal.  429,  478,  485;  2  Gal.  51. 
See  other  constructions  on  these  acts,  1  Mason's  R.  182, 
Lowell  r.  Lewis,  Bedford  v.  Hunt,  and  Stearns  v.  Barrett. 
As  to  the  damages,  specification,  matter  in  evidence  on  the 

3  Bo8.  ft  P.    general  issue,  &c.  as  to  assigning,  ch.  14,  a.  3,  s.  22. 

630,  Smith        ^  4.  If  the  defendant /roudti/etit/y  obtain  a  patent  for  the 

^oJ!!!^*"^"     P'aintiff 's  invention,  when  privately  informed  of  it,  the  plain- 

3  Maule  k     ^^^  ^^^  ^  right  of  action  against  him. 

8el.  7—9*         §  5.  Assignment  of  a  copy  right  must  be  in  writing,  to 
avail  the  assignee  in  a  suit  for  pirating  it. 

§  6.  A  contract  to  reprint  any  literary  work  in  violation 
of  a  copy  right  secured  to  a  third  person,  is  void,  and  if 
with  a  knowledge  of  his  right,  a  printer  makes  such  a  con- 
tract, he  cannot  recover  for  his  labour.  3  Day's  Cases  in  E. 
145,  Nichols  v.  Ruggles&  al.  Other  cases  of  patent  rights, 
O'Reilley's  case,  1  Ves.  Jr.  112,  130;  3  Meriv.  612^  Hill  r. 
Thompson. 
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§  6.  Steam,  boats — exdusvoe  right  to  use  in  New  York^  hy    Ch.  61. 
Stahite.  Art.  3. 

9  Johns.  R.  507  to  590,  Lioingston  ^  aL  y.  Van  Ingen 
4r  oL  In  March,  1787,  the  legislature  of  New  York  granted 
to  John  Fitch,  his  heirs,  executors,  and  admiQistrat(»*s,  and  as- 
signs, to  encouraj^e  a  useful  improvement,  the  sole  and  exclu- 
sive right  and  privilege  of  making,  employing,  and  navigatins" 
all  kinds  of  boats  or  water  craft,  which  mi^ht  be  impelled 
through  the  water  by  force  of  fire  or  steam,  m  all  the  creeks, 
rivers,  and  bays,  and  waters,  whatsoever,  within  that  state, 
for  fourteen  years.  He  never  having  used  this  privilege,  the 
same  legislature,  in  March,  1798,  repealed  said  act,  and 
granted  tne  same  exclusive  privileges  to  Robert  R.  Livingston, 
for  twenty  years,  ^ving  proof,  &c.  in  one  year.  He  enected 
nothing  material  till  April,  1803,  when  Robert  Fulton  joined 
with  hun,  &c. ;  and  by  acts  then  passed,  and  afterwards,  to 
April,  181 1,  said  privilege,  was  so  secured  to  them  for  twen- 
ty years  from  April  5,  1803.  This  term  was  extended  to 
uiirtjr  years ;  between  April  and  July,  1808,  they  gave  the 
vequu-ed  evidence,  that  they  had  constructed  a  steam-boat  of 
more  than  twenty  tons,  propelled  by  steam,  more  than  four 
miles  an  hour,  against  the  stream  of  the  Hudscm,  between 
New  York  and  Albany.  The  statutes  further  provided,  that 
if  an  J  persons,  with  such  boatd,  interfered  with  the  privileges 
of  Ldvingston  and  Fulton,  such  boats  should  be  forfeited  to 
them,  &c.  Van  Ingen  and  company  employed  on  that  river, 
their  steam-boat,  in  opposition  to  the  said  exclusive  right  of 
Livingston  and  Fulton,  whereby  thev  averred  in  their  biU, 
said  hodit  was  forfeited  to  them  and  oecame  their  property ; 
that  they  demanded  her  to  be  delivered  to  them  by  said 
Van  Ingen,  &c.  but  they  refused,  claiming  a  right  to  navi- 
gate her  in  said  waters,  and  continuing  to  do  so,  &c.  pre- 
tending no  such  laws  as  above,  had  been  passed,  or  if  passed, 
the  appellants  had  not  complied  with  the  terms  of  them. 
The  bill,  notwithstanding  the  forfeiture  they  claimed,  prayed 
that  the  respondents  be  enjoined  from  so  using  their  boat, 
&c.  In  October,  181 1,  the  respondents,  in  the  court  of  chan- 
cery, read  an  act  of  the  same  legislature,  passed  April  9, 
1811,  declarine.said  forfeiture,  &c.  &c.  The  appellants  ad- 
mitted, that  before  they  filed  their  bill,  they  commenced  an 
action  of  detintUj  which  was  pending,  for  the  recovery  of 
said  boat. 

.  The  chancellor,  November  18,  1811,  denied  the  injunc- 
tion ;  the  respondents  urged,  that  said  exclusive  navigation 
was  contrary  to  the  constitution  of  the  United  States :  2. 
That  the  statute,  under  which,  Livingston  and  Fulton  claimed, 
having  provided  a  remedy  for  the  violation  of  the  exclusive 
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Cb.  61.  right,  chancery  must  leave  them  to  pursue  it»  without  its  m- 
ArL  3.  terference.  The  chancellor,  in  giving  his  reasons  in  the  court 
of  errors,  relied  on  the  eighth  section  of  the  first  article  of 
the  constitution  of  the  United  States,  conferring  on  congress 
the  power  ^^  to  remlate  commerce  with  foreign  nations,  and 
among  the  several  states ;  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writ- 
ings and  discoveries;"  also,  on  the  second  section  of  the 
fourth  article,  which  declares,  ^^that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states ;"  and  observed  the  grant 
was  of  the  propellbg  power  at  larc^e,  on  the  waters  of  the 
state,  if  applied  to  navigating  vessels.  He  relied  on  2  BL 
Com.  14,  18;  Brownl.  142;  Co.  Lit.  4,  stating,  air  and  run- 
ning water  cannot  be  exclusively  possessed,  but  in  a  limited 
manner ;  also,  on  Justinian's  law,  admittbg  them  to  be  a 
common  right,  &c.  Institutes,  lib.  3,  tit.  1 ;  lib.  3,  tit.  2; 
also,  Domat,  29,  398 ;  also,  Bract,  lib.  1,  ch.  12,  s.  6 ;  Hale 
on  Rivers  and  Ports,  83 ;  Davies'  R.  149;  1  Mod.  105;  6 
Mod.  73 ;  1  Salk.  357  ;  4  Burr.  2164 ;  Mae.  Char.  C.  23 ; 
Harg.  Law  Tracts,  84,  110;  all  tending  to  snow  that  grants 
made  to  individuals  of  air,  in  the  sea,  and  flowing  waters, 
have  been  subject  to  the  public  right.  The  chancellor  said 
the  common  law  was  the  law  of  all  the  states  in  the  Union, 
when  the  federal  constitution  was  adopted,  and  that  it  was  a 
question,  ^^  how  far  a  particular  state  may  detract  from  privi- 
leges and  immunities,  at  common  law  incapable  of  annihila- 
tion or  restraint,  common  to  all  at  the  time  the  constitution 
was  adopted,  and  reflated  by  principles  which  shielded 
them  from  every  species  of  private  appropriation.''  He  de- 
nied the  claim  of  Livingston  and  Fulton,  was  ^^  founded  on 
oridnal  invention,''  and  said,  ^^  the  mode  of  generating  steam 
and  its  properties,  were  known  as  early  as  the  17th  century; 
a  patent  for  a  steam«engine  was  granted  in 'England,  late  in 
that  century ;"  stated  Fitch's  case ;  that  there  was  no  pre- 
existing common  law  right ;  and  that  the  same  statute  which 
gave  the  rights  gave  a  ranedy^  which  he  deemed  the  only  one ; 
cited  3  Vesey,  Jr.  140,  Bolton  r.  Bull ;  14  Vesey,  Jr.  130, 
Harmer  v.  Plane. 

In  the  court  of  errors  the  appellants'  counsel  made  seven- 
teen important  questions,  and  asserted  there  were  eight  cases 
they  described,  in  which  chancery  ought  to  issue  injunctions. 
The  respondents'  counsel  made  five  important  questions. 

Yates^  /.  made  two  questions :  1 .  Were  said  statutes  eon- 
stUutional  f  2.  If  so,  were  the  appellants  entitled  to  an  in- 
junction? He  seemed  to  think  they  were  not  tnt^entorf,  nor 
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pretended  to  be,  but  possessors  or  impraoers  of  an  old  tiiven-  Ch«  6U 
iion  ;  and  that  congress^  power  was  confined  to  authors  and  ArL  3. 
inventors^  by  said  eighth  section.  Hence  the  several  states  s 
retained  the  power  as  to  improving  and  using  discoveries  pre- 
viouslff  made ;  that  said  statutes  did  not  interfere  with  the 
power  of  congress  to  regulate  commerce,  any  more  than  state 
statutes  establishing  ferries,  bridges,  turnpikes,  roads,  ca* 
nals,  &c.  that  they  madexuo  distinction  between  citizens  of 
New  York  and  those  of  •ther  states,  and  that  the  forfeiture 
Was  no  objection  to  the  injunction,  tie  relied  on  Gyles  v» 
WUcox,  3  Atk.  141,  supporting  an  injunction  in  favour  of  a 
statute  right,  though  there  was  a  forfeiture ;  on  Blackwell  r. 
Harper,  2  Atk.  92;  1  Ves.  476;  3  Ves.  149;  Harmer  v. 
Plane,  14  Ves.  130 ;  6  Ves.  707;  and  1  Bro.  451.  . 

Van  J>fess^  J.  of  the  lame  opinion. 

Spencer^  J.  being  related  to  some  of  the  parties,  gave  no 
opinion. 

Thonwson,  J.  held,  said  statutes  were  constitutional,  for 
nearly  tne  same  reasons ;  also,  agreed  as  to  the  injunction^ 
though  he  cited  other  authorities,  as  Boulton  v.  Bull ;  see  ch. 
61,  a.  2,  s.  13;  Cowper's  Eq.  PI.  157;  Mitford,  129;  2 
Atk.  485 ;  4  D.  &  E.  205. 

Kent^  C.  J.  agreed  as  to  the  constitutionality  and  injunc- 
tion ;  gave  his  reasons  at  large,  but  nearly  the  same  as  those 
of  the  other  judges,  as  far  as  theirs  went ;  he  expanded  his 
arguments  more  than  thej^  did  their^s,  and,  as  to  the  injunc- 
tion,  affirmed  what  they  m  substance  did ;  that  is,  that  ^^  in- 
junctions are  always  granted  to  secure  the  enjoyment  of 
statute  privileges,  of  which  the  party  is  in  actual  possession, 
unless  the  right  be  doubtful/'     Unanimous  decision. 

A  patent  is  granted  to  several  persons,  at  their  equal  ex- 
pense, and  if  it  appear  by  the  recital  in  deeds,'they  intended 
to  be  tenants  in  common,  they  will  be  deemed  such,  and  not 
joint-tenants,  though  the  patent  be  to  them  jointly.  2  Caines' 
Cases,  326,  Cuyler  &  al.  v.  Bradt  &  al. ;  5  Bin.  122 ;  2  Me- 
riv.  446,  Newberry  v.  James ;  other  patent  cases,  Hesse  v. 
Stevenson,  3  Bos.  &  P.  565,  578,  tne  King  v.  Wheeler; 
2  Bam.  and  Aid.  344. 

Other  forms  of  declarations,  &c.  referred  to,  on  a  statute 
for  pirating  prints  in  a  Magazine,  7  Winter,  225,  six  counts; 
8  Wentw.  431,  434,  Index,  32;  Form  of  Declaration,  4 
Burr.  2305. 
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Ch.  62. 

Art,  1. 


CHAPTER  LXII. 


CASE  ON  TORTS.    DECEIT. 


Art.  1.  General  principles,  §  1.  This  action  for  deceit  and 
cheating,  is  of  extensive  use,  and  often  has  in  it  a  mixture  of 
contract  and  fraud,  and  the  frauds  or  deceptions,  for  which 
this  action  li^,  sve  of  various  degrees.  A  aemt  or  cheat,  for 
which  this  actioi)  lies,  is  sometimes  merely  private,  for  which 
no  indictment  lies;  sometimes  otherwise,  and  indictable^ 
sometimes  not  indictable;  because  a  mere  lie,  the  partjr  de- 
ceived or  cheated,  should  and  might  have  guarded  against ; 

1  wnt.  301,  and  sometimes  so  accompanied  by  false  tokens,  as  to  de* 

Rex  V.  Cam-  ceive  a  prudent  and  careful  man. 

B™N*  P  30       §  ^*     ^^®  action  for  a  decek  "  lies  wherever  a  person  has, 

1  Cro.  44,  '  hy  false  affirmation,  or  otherwise,  imposed  upon  another  to  his 
Dale*!  case,  damage,  who  has  placed  a  reasonable  confidence  in  him  ;^' 
ii^^^  ^'  as  if  a  man  in  possession  of  a  horse,  or  other  goods,  sell  them 

*  for  his  own  to  another ;  for  possession  of  a  personal  chattel  is 

colour  of  title,  2^nd  therefore,  it  was  but  a  reasonable  confi- 
dence the  buyer  placed  in  him,  when  he  affirmed  it  to  be  his 

2  Selw.  681,  Cfwn;  but  the  plaintiff  must  allege  and  prove  the  defendant 
citei  Dale^s  knew  it  not  to  be  his  own,  or  that  he  falsely  and  fraudulently 
^^^'  affirmed  it  was.    See  after  cases. 

Cro.  El.  884,      §  3.  In  this  case,  the  plaintiff  declared,  that  the  defendant 
GroTener  v,  nearranted  two  oxen  were  sound,  and  averred  they  were  not 
2^ &p?45e.   ^^'^^ »  ^^  **<^  mi^^y  pleaded,  the  jury  found  that  one  of  them 
-—6  Bac.    '   was  not  sound,  and  judgment  for  the  plaintiff,  though  it  was 
Abr.  304.       objected  that  the  declaration  was  on  contract,  the  warranty, 
and  ought  to  be  proved   as  it  was  alleged ;  but  the  court 
held,  as  above  ;  for  the  action  is  not  founded  on  the  con* 
tract,  but  on  the  deceit. 
Asrampsit  in      §  4.  There  are  in  the  books,  many  of  these  mixed  cases  of 
ge  nature  of  contract  and  tort  or  deceit ;  the  transaction  between  the  par- 
W^tw.  71    ^'^^  ^^^  something  of  contract  in  it,  as  here  the  warrnnty;  as 
126, 127,   '  where  a  master  of  a  vessel  er^ages  to  do  Ms  duty,  so  far  is 
139, 141,       cimtract ;  but  the  party  thus  impliedly  contracting,  or  express- 
ly  warranting^  also  makes  false  affirmaiion,  or  neglects  his  duty^ 
or  is  guilty  of  deceit  ;  here,  also,  is  fraud  or  deceit  in  the 
transaction,  and  in  many  cases  the  plaintiff  may  ground  hLs 
action  on  either  the  contract  or  deceit ;  and  as  the  declara- 
tions are  formed  in  the  books,  it  is  often  difficult  to  know  on 


DECEIT.  541 

which  the  action  goes;  hence  has  arisen  many  questions,^    Ch.63»' 

whether  the  action  is  tort  or  contract ;  and  in  some  of  the    Art.  1. 

cases,  so  nice  is  the  distinction,  and  so  peculiar  this  mixture,  v«^»^v«^^ ' 

in  the  same  case,  of  contract  and  tort  of  Some  kind,  there  is 

no  avoiding  tedious  litigation  in  this  respect,  but  by  a  liberal 

practice,  and  allowing,  as  has  frequently  been  done,  either 

to  be  good.  , 

§  5.  The  law  implies  that  every  transaction  is  fair  and  '0  Co.  56.— 
honest,  and  that  every  one  engages  it  is  so;  as  that  my  ^^'^^ 
weiehts  are  good;  that  the  goods  I  sell  are  mine,  and  of  the  icom.  D. 
kind  I  say  they  are ;  and  that  the  provisions  I  sell  are  whole-  231,  iOSt^kc, 
some, 

§  6.  Fraud,  covin^  collusioti,  and  deceit,  are  often  used  as  Co.  L.  357. 
synonymous  words,  and  are  odious  in  law.    Covin  is  defined  "Jeto  ^' 
to  be  a  secret  assent  in  the  hearts  of  two  or  more,  to  defraud  419.Z3*bi. 
and  prejudice  another  person ;  and  if  one  cheat  me  with  Com.  164. 
false  cards,  dice  or  weights,  this  action  lies. 

§  7.  So  if  one  sell  goods  as  his  omn,  which  are  not  his,  the  3  Bl.  Com. 
buyer  may  have  this  action  against  him  without  any  express  '^4;  |  Bi. 
warranty ;  for  there  is  an  implied  one  annexed  to  every  sale  g  jJJinf.  R. 
in  respect  to  the  title  of  the  vender ;  and  selling  as  his  own,  is  isi. 
aflSnning  they  are  his.    The  action  on  the  whole,  is  deceit, 
though  there  is  this  implied  warranty  or  contract ;  for  his  sell- 
ing as  his  own,  amounts  to  an  afiirmation  they  are  so;  this 
amrmatipn  being  false,  it  is  a  deception ;  and  so  the  gist  of 
the  case  is  deceit ;  (otherwise,  where  there  is  an  express  war- 
ranty.) 

§  8.  As  where  the  plaintiff  declared,  that  the  defendant  Cro.  Jam. 
falsely  and  deceitfully  sold  him  two  hundred  and  twenty  sheep,  ^^^^^^^^ 
aflSrmine  them  to  be  his  own ;  whereas,  truly,  they  were  the  -IgBacSOS. 
sheep -of  J.  S.   Plea,  not  guilty,  and  judgment  for  the  plaintiff,  —2  E»p. 
after  a  motion  in  arrest  of  judgment,  urgmg  the  plaintiff  had  ^'^'^  «*• 
not  shown  the  defendant  had  committed  any  offence,  in  affirm-  Z^fsalk. 

ing  them  to  be  his ;  and,  because  the  plaintiff  did  not  show  he  211 

hacT  sustained  any  damage,  or  that  J.  S.  had  retaken  the  Carthew. 
sheep,  or  sued  the  plaintiff  for  them  ;  but  the  court  decided,  f^'G^JJ^^ 
that  the  affirming  hy  the  defendant  the,  goods  were  his,  which  -Ispri^eu' 
he  knew  belonged  to  another,  was  the  offence,  and  cause  of  ac-  r.  Allen.— 
tion ;  and  that  if  the  plaintiff  should  wait  till  the  true  owner  Aleyii,9i.  - 
called  on  him,  it  might  be  too  late,  and  so  before  the  money 
is  paid ;  for  the  defendant  may  sue  for  that. 

§  9.  So  where  one  has  the  possession  of  personal  goods,  and  Bui.  N.  P. 
sells  them,  the  bare  affirming  them  to  he  his,  amounts  to  a  war-  ^'^S*-» 
raniy ;  and  an  action  lies  on  the  affirmation ;  for  his  having  saik!  210* 
possession  is  a  colour  of  titles  and  perhaps  no  other  title  can  211,  Daie^t 
be  made  out ;  but  the  action  is  deceit,  as  the  affirmation  is  S^iJ^"*" 
false.     But  otherwise,  if  the  seller  be  not  in  possession  ;  for  j  com!  D. 

232, 
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Ch«  62.    then  there  may  be  room  to  question  bis  title ;  and  then  the 
Art.  1.      bujer  ought  to  take  care  that  he  get  an  express  warranH/,  at 
K^0>/^t^  ^ood  title ;  and  generally,  the  buyer  of  lands  must  look  to  the 
title,  whether  the  seller  be  in  possession  or  not ;  for  possession 
is  not  evidence  of  title  as  to  lands^  as  it  is  in  regard  to  goods. 
Bol.  N.  P.         $  10.  But  if  the  defendant  buy  the  thing,  bona  fiSt^  and 
31.  have  reason  to  suppose  it  is  his,  no  action  lies;  this  must  be 

because  he  himseR  is  deceived ;  but  if  he  affirm  the  thing  to 
be  his,  and  he  or  the  buyer  nuist  lose  it,  because  the  true 
owner  takes  it  away,  I  conceive,  an  action  lies  on  this  affirma- 
tion, it  being  ya/fc;  and  though  the  defendant  does  not,  in 
fact,  know  it  is  so,  yet  he,  in  such  a  case,  makes  it  at  his 
peril,  when  he  or  the^  inmoceni  purchaser  must  lose  the  thing, 
apd  the  defendant's  false  affirmation  deceives  the  plaintiff^ 
though  the  defendant  may  not  know  it  is  false.    Further, 
post. 
Co.  L.  103.       §  1  !•  But  the  defendant  is  not  bound  to  answer  thegoodnef^ 
— JJ»j5*^^'  ^f  ^^^  wares,  unless  he  expressly  warrant  them  to  be  sound  and 
452.1^h?     8^^^  •  ^^  unless  he  knew  them  to  he  bady  and  used  some  art  to 
62,  a.  4,  t.      disguise  them  ;  or  unless  they  he  different  from  what  he  reprt' 
16.—  stnts  them  to  he  to  the  huyer.    In  other  words,  the  defendant  is 

I66!^*^:£p  ^^^  answerable  for  the  goodness  of  the  goods,  if  he  do  not  e«^ 
Aid]  South- '  presskf  warrant  them  to  he  good^  and  if  he  do  not  any  way  mtmp* 
era  V.  resent  them.    He  must  warrant  or  deceive  as  to  the  quality* 

?tT*rI       ^^^  ^'  a.  14,  s.  8 ;  ch.  62,  a.  1,  s.  13 ;  ch.  9,  a.  14,  s.  3 ;  ch.  62,  a. 
442!-.2         2,  s.  1 ;  ch.  20,  a.  5,  s.  7 ;  4  D.  &  E.  28 ;  2  East,  448 ;  Peake's 
Eait,  314.      N.  P.  123  ;  5  Yesey,  508  ;  6  do.  678  ;  10  do.  505,  Bowles 
v.  Atkinson;  Sugd.  199. 

§  12.  An  express  warranty  extends  to  all  fauIts,'known  or 
unknown  to  the  vender. 


Doad.  17,  §  13.  In  this  case,  Lord  Mansfield  held,  ^Hhat  one  selling 
Wiik-""!^*  "^*'*^'**'  ^^^^^^^y  ^^^  *  sound  price^  may  be  the  ground  of  as^ 
Contn  2  stunpsit.  But  in  that  case,  it  ought  to  be  iaki,  that  tne  defendant 
Cainei*  R.  knew  of  the  unsoundness."  "The  warranty  including  a  pro- 
48,  SeizaB  v.  niwe,  must  be  declared  on  as  such."  In  this  case  there  was  an 
NoTla  the  ^P^^^  warranty.  This  opinion  of  Lord  Mansfield  was  fo- 
detcription  ^ ^ign  to  the  action ;  and  that  only  of  a  single  jud^e,  as  being 
in  the  bill  of  on  an  express  warranty ;  the  case  had  no  connexion  with  an 
wBrnni  *id  ^^^  ^*  ^^  deceit.  Nor  does  this  opinion,  though  given  in 
^l^^'igi'*  '  1 778,  appear  to  be  confirmed  by  any  subsequent  one.  This 
Johns.  R.  case  or  opinion,  supposes  the  seller,  for  a  sound  price,  does 
Ch!?  lI  in*pli^y  warrant  or  promise  bis  goods  are  sound ;  and  so  as 
Christie.       ^^  y^  ^y^^  ground  of  assumpsit^  contrary  to  most  of  the  settled 

cases  in  the  books,  because,  as  has  been  well  said,  the  price 

is  so  loose  a  matter. 
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§  14.  A  vmrranhf  can  only  reack  to  a  Aing  in  beirig  at  ih^    Ch«  63. 
time  of  the  warranty;  and  the  warranty  or  afSrmation  must     Art.  K 
be  on  the  sale  ;  for  if  it  be  afterward,  it  is  void*   The  ezpre&-  \^^v^w^ 
sion  is,  warrantizando  vmdidit.    And  if  one  warrant  a  horse  3  Bl.  Com, 
to  be  sotind,  the  want  of  an  eye  is  a  breach.    So,  short  mea^  ^**^^' 
sure  in  cloth,  is  a  breach  of  the  warranty,  for  the  defect  in  gtra.  414.-* 
the  measure  is  not  visible  to  the  eye*    See  Parkerson  v;  Lee, 
a.  2  s.  17  ;  2  Esp.  415 ;  1  Com.  D.  230,  Butterfield  v.  Bur- 
rough. 

§  16.  But  even  an  express  warranty  does  not  extend  to  vi-  3  Bl.  Com. 
sible  defects,  as  the  want  of  an  ear  of  a  horse.     1  Com.  D.  l?^'"Tf- 
34 ;  F.  N.  B.  224,  in  notes ;  1  Com.  D.  231,  234 :  Otherwise,  '^^'  ^^^' 
if  the  buyer  be  blind.   Ch.  225,  a.  1 1,  s.  1. 

§  16.  So  di  false  affirmation  is  no  cause  of  action,  if  the  buy-  Btdler^s  N. 
er  can  inform  himself    Risney  v.  Selby.    As  in  regard  to  P-  31 — 
the  £30  rent;  and  in  regard  to  title  to  real  estate^  he  is  held  l^rafiiisl 
to  inform  himself.    Cro.  Jam.  386,  Baily  v.  Merril.  —3D.*  k  e! 

§  17.  The  buyer^s  conMenct  must  be  necessary  ;  as  where  55. 
one  fraudulently  aflBrmed  the  rent  of  the  land,  the  plaintiff  was  ^pP*  ^^^ 
about  to  buy,  was  jE30  a  y^ear,  when  in  fact,  it  was  only  jE20,  Sefby^* 

whereby  the  plaintiff  was  induced  to  give  so  much  more  for  Salk.  211 

the  land  than  it  was  worth.    Moved  in  arrest  of  judmmient,  and  *  SW- 146, 
urged,  the  plaintiff  ought  not  to  have  taken  the  defendant's  cwMeL—' 
word.    But  judgment  for  the  plaintiff,  for  the  court  held,  the  2  Ld.  Ray. 
rent  was  a  matter  in  theprtrate  knowledge  orAj  of  the  lessor  1118.— 
and  lessee,  and  ^  false  affirmation^  a  cheat.  But  no  action  would  y^^  4^^ ' 
have  lain  for  saymg  J.  S.  would  rive  so  much.    Nor  if  the 
buyer  could  have  informed  himself,  and  neglected  to  do  it, 
even  if  the  seller  had  no  title.     Sugden,  347 ;  1  Com.  D. 
234;   2  Dall.  91.    A  warranty  does  not  extend  to  visibU 
defects ;  2  Caines'  R.  202. 

§18.  "As  to  the  doctrine  of  implied  warranty,  that  the 
article  sold,  is  of  the  ordinary  quality  of  articles  of  its  kind, 
or  equal  throughout,  to  the  sample  seen,  it  applies  only  to 
articles  susceptible  of  a  standard  quality ;  or  which  are  sold 
by  samples ;  and  does  not  extend  to  lands,  which  have  no 
standard  quality,  and  must  depend,  for  their  value,  on  a  va- 
riety of  circumstances,  none  of  which  are  reducible  to  a 
common  measure.^' 

§  19.  So  if  one  does  a  thing  in  another^s  name^  this  action  1  Com.  D. 
of  deceit  lies,  if  that  other  be  damaged  by  it :  as  if  one,  223.— Bui. 
without  my  knowledge,  sues  out  a  writ  m  my  name,  and  then  ^'  ^'  ^' 
becomes  nonsuit,  &c.  whereby  I  am  subject  to  costs ;  or  ac- 
knowledges a  statute  in  my  name,  whereoy  I  am  taken. 

§  20.  So  if  the  defendant  deceive  the  plamtiff  in  the  cure  of  Roister, 
a  wound.    So  against  an  attorney  for  deceitfully  absentbg  ^*^. 
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Ch^  6%    himself.    So  for  falsely  making  an  attorney  for  the  plaintiff 
Art.  3.      who  lets  judnnent  go  by  default.     So  for  deceitfully  suing 
v.^-v^i^^  out  a  wnt  of  protection. 

Saik.  t89,         §  21.  A  factor  abroad,  sold  silks  of  one  kind  for  those  of 

SSl.^'"    ^^^^'^^^  2md  it  was  held,  an  action  lay  against  the  merchant, 

fltra.  663.^  though  the  factor  was  beyond  sea.     Here  was  a  deceit  prac- 

sCom.  D.     tised  by  the  factor,  in  the  course  of  his  principal's  busmess. 

^^*  and  if  cloth  be  warranted  of  such  a  lengfh,  and  it  be  not 

2  D.  ft  E.      so,  this  action  lies.     But  quaere  if  against  ihe  factor  himselL 

BadulSn  V       ^  ^^*  ^^®  ^"  ^  Warranty  of  a  horse,  against  the  seller. 

Faxnahaw.  *  Held,  if  a  horse  sold  at  auction,  be  warranted  sound,  and  six 

years  old,  and  it  be  one  of  the  conditions  o^  sale,  he  shall  be 

deemed  sound  unless  returned  in  two  days.    This  condition 

applies  only  to  the  warranty  of  scundruss  ;  hence  if  so  sold, 

he  be  found  to  be  12  years  old,  10  days  after  the  sale,  and 

then  was  offered  to  the  seller  and  refused  by  him ;  held,  an 

action  lay  against  him,  though  the  buyer  has  sold  the  horse 

to  another,  after  offering  him  to  the  seller. 

Art.  2.  Several  cases  in  English  books. 

3D.  He  E.  51      §1.  This  action  lies  for  fabebf  recommending  a  person, 

I®  •^  ^*^    as  where  the  plaintiff  asked  the  defendant  if  J.  S.  might 

F^^CT^.—  ^  ^^^^7  trusted   £1000,  and    the  defendant   knowinghfj 

Decent.  Am.  f(^tly,  and  with  intent  to  deceive,  as  the  plaintiff  alleged,  said 

Freced.  191,  he  might  bc  so  trusted ;  and  J.  S.  failed  to  pay.    And  the 

H^ayciaft  r.    ^^^^  decided,  this  action  lay  against  the  defendant,  on  proof, 

Creasj,po8t.  he  knew  the  deficiency  of  J.  S.  and  that  the  defendant  meant 

a.  4.1. 14 —  to  deceive.    This  case,  of  great  consequence  td  men  in  trade, 

J*Lee%*^'    was  thus,  as  it  appears  in  the  declaration,  on  which  the  mo- 

B.  k  P.  367.  ^^^^  ^^^  t^  arrest  the   judgment.     The  plaintiiEs  stated 

— Eyrev.      the  defendant,  February  21,  1787,  at  London,  "intending 

flS^^'sis    *^  deceive  and  "defraud"  the  plaintiffs,  "  did  deceitjnlly  and 

— SJohm.     wrongfully  encourage  and  persuade  them  to  sell  and  deliver 

R.  271,283,  to  Jno.  C.  Falch,  16  bags  of  cochineal,  of   the  value  of 

Ward  ».        £2634  1 6*.  1  d.  upon  trust  and  credit,  and  for  that  purpose  did 

Center—      ^j^^j^  ^^^  there  falsely,  fraudulently,  and  decettjiilly  assert  and 

affirm"  to  the  plaintiffs,  that  said  Falch  was  a  person  safely 

to  be  trusted,  and  given  credit  to,  in  that  respect,  and  did 

thereby /rauduien//v,  &c.  cause  and  procure  the  plaintiffs  to 

sell  to  him,  &c. ;  tne  plaintiffs  believing  what  the  defendant 

said  to  bc  true,  and  not  knowing  to  the  contrary,  did  sell 

and  deliver  this  cochineal  to  F<uch  on  credit,  &c.  whereas 

in  truth,  at  the  time  of  the  defendant's  said  assertion,  the 

said  Falch  "  was  not  a  person  safely  to  be  trusted  and  given 

Harner  v.      credit  to,  in  that  respect."    And  tne  defendant  well  knew  it ; 

241.1.      '   wholly  unable  to  pay  said  sum,  or  any  part  of  it,  by  all 
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whicli  thepkmt^t  were  deceived  and  impfned  vpon^  by  tkede*    Ch*  6^ 
fmdmi^  md  whoUjf  hei  the  said  cochinealj  to  the  damagey  &c*    Jrt.  2. 
Verdict  for  the  plaintifis*  s.^rs^'^^ 

A  new  trial,  in  this  case,  was  moved  for,  and  denied  on  Wise  v. 
argument ;  then  this  motion  was  made  in  arrest  of  jiukment*  Y^a^q. 
Three  judges  against  one,  on  the  question.    Grose  J.  who  e  JoSbn'i  rT 
was  against  supporting  the  action,  argued  that  no  privity  of  isi,  ia4,  * 
contract  was  stated  between  the  parties.    Mo  consideration  Upton  v. 
arising  to  the  defendant,  and  he  did  not  appear  to  be  inte-  ^^•— ^^ 

p .  .       %  II*  '  frv*  1     -n  9  1     on  the  «^Tn<* 

rested  in  any  transaction  between  the  plaintins  and   FcUchj  principle  ai 
nor  to. have  colluded  with  him;  ^^  this  is  an  action  against  raaiejv. 
the  defendant  for  makine  a  false  affirmation,  or  telling  a  lie,  ^^".^''^ 
respecting  the  credit  of   a  (fttVd  person,  niik  tnteni  to  de-^^^^^ 
erne,''  aiMi  by  which  the  plaintifl^  were  damnified.    This  damage  an 
action  it  is  agreed  is  new,  in. point  of  precedent;   the  9^ 
Diaindfis  urge  the  principle  is,  "  whenever  deuU  or  falser  S,^— 2^ 
hood  is  practised  to  the  detriment  of  another,  the  law  will  eui,  9S.— 3 

S've  reoress.'^    Grose  J.  denied  this  petition;  and  denied  Vei.  &Bia. 
ere  had  been  a  tort,  on  the  defendant's  parU     "  The  ^?rj£ 
lorlcomfdajned  of  is  the  fiadse  affirmation  made  with  intent  to  HiitehiDfoa 
deceive,^  cited  Bro.  tit.  deceit  pi.  29,  and  Danvers,  Kitchen,  «.  BeU — 1 
and  Comyns,  and  said  he  found  no  ^action  on  a  false  affip-  JJ^S^^f^g 
mation,  except  against  a  /Nir(y  to  a  contract ;  and  where  there  ^"^"^  ^  ' 
is  dipromigej  either  expressed  or  implied,  Aat  the  fact  is  true^ 
vhidi  is  misrtfresenttd.^    That  men  had  been  ^^  constantly 
damnified  by  the  fraudulent  misrepresentations  of  others  -^ 
and  yet  no  such  action  as  this,  had  ever  been  brought.    The 
plaintiffs  say,  when  the  question  was  asked  the  defendant,  (as 
to  Falch's  credit)  he  was  bound  to  tell  the  truth ;   but,  said 
Grose^  according  to  the  cases  decided,  he  is  bound  to  do  this  on- 
ly in  the  case  Qi  contracts*  And  that  it  seemed  to  him  that  ^^  all 
the  cases  of  deceit  for  misrepresentation,^  might  be  '^  turned 
into  -actions  of  asswnpsit*^    He  stated  two  sorts  of  cases,  in 
which  the  jNtrlv  umtracUng  is  not  liable  for  misrepresentation^ 
and  the  party  deceived  can  have  no  action :  The  first,  ^  where 
the  affirmation  is,  that  the  thin^  sold  has  not  a  defect,  which 
is  a  visible  cm ;  there  the  imposition,  the  fraudulent  intent,  is 
admitted,  but  it  is  no  tort  :'^  The  second  head  ^  is  where  the 
affirmation  is  a  iuu&  assertion ;  such  as  the  party  deceived  may 
exercise  his  own  judgment  upon;  as  where  it   is  matter  of 
ipmiofi,  where  he  may  make  mquiries  into  the  truth  of  the 
assertion,  and  it  becomes  his  own  fault  from  laches,  that  he 
is  deceived :''    As  if  the  seller  says  his  term  is  worth  £150, 
which  is,  in  fact,  worth  but  £100,  no  action  lies.  Otherwise, 
if  the  d^endant  had  warranted  it  worth  £150.    Grose  J« 
VOL.  II.  69 


t4A  CASE  ON  TORTS. 

Ch.  6S«  added,  Falcb^s  (mdit  was  matur  &f  tpinicn,  ^  wUch  dEifawot 
ArU  3*  men  might  differ,  ^  and  upon  which  the  plaiDtifis  mteht  form 
their  own,^'  '^  to  mislead  which,  no  fact  to  prove  me  good 
credit  of  Fakk^  is  falaelj  asserted.'* 

BuUer,  J.  for  supporting  the  action,  mid  fraud  in  the  do^ 
fendant,  and  damc^e  to  the  plabtiff,  are  a  ground  of  action ; 
but  a  bare  lU  is  not  a  erouna  of  an  action*  But  that  is  ^  say^ 
ing  a  thing  which  is  false^  knowing  or  not  knowing  it  to  be 
so,  and  without  any  design  ^to  injure,  cheat,  or  deceive  anotln 
er  person.*'  *^  Every  deuit  comprehends  a  lie ;  but  a  deceit  is 
more  than  a  ^  on  account  of  the  view  with  which  it  is  prac* 
tised ;  its  being  coupled  with  some  dealing,  and  the  injury 
which  it  is  calculated  to  occasion,  and  does  occasion  to  another 
person*"  ^Deceit  is  a  vwy  extensive  head  in  the  law." 
As  to  title  to  freeholds^  the  ouyer  is  at  his  peril  to  see  to  it) 
an  affirmation,  (as  Holt  said,  Salk.  910)  at  the  time  of  a  sale 
is  a  warranty,  provided  it  appears,  on  evidence,  to  have  been 
BO  intended."  This  case  is  not  matter  of  ophiion ;  for  the 
deelairation  states  ^  that  Ae  iefendmU  hMm  the  fact  wasfaU^y 
The  case  of  Crope  «•  Gardner,  Carth.  90,-  was  on  an  aiBi«- 
nation,  that  oxen  the  defendant  had  in  his  possession  and 
sold  to  the  plaintiff,  were  his ;  when,  in  truth,  they  belonged 
to  another.  The  objection  wae,  that  it  was  not  stated  the 
defendant  c2e€et(/%i%  sold  them,  or  that  he  knew  them  to  be 
another's  \  and  one  may  be  mistaken  in  his  property  and  right 
to  a  thing,  with-it  any  fraud  or  ill  inlmt.  9  Esp.  417.  ^  If 
there  were  fraud  or  deceit,  the  action  would  lie.**  ^  And 
knowledge  of  th6  falsehood  of  the  thing  asserted,  is  fraud 
and  deceit."  And  in  Crope  v.  Gardner,  the  court  neM,  this 
supported  the  actkm ;  ^^  because  the  plaintiff  had  no  means 
of  knowing  to  whom  the  property  belonged,  but  only  by  the 
possession.*'  And  in  Cro.  Jam»  474,  ^it  was  held  that  the 
affirming  them  to  be  his,  knowing  them  to  be  a  stranger^  is 
the  ofifence  and  cause  of  action."  BuUer  here  denied  Holrti 
•distinction  of  being  out  of  possession ;  and  added,  ^  if  an  aflb- 
mation,  at  the  time  of  the  sale,  be  a  warranty,  I  cannot  feel 
a  distinctkm  between  the  vendor's  bebg  in  or  out  of  posses- 
sion." Perhaps,  strongest  against  the  vendor,  when  out  of 
possession  s  *^  because  then  the  vendee  has  nothing  but  the 
warranty  to  rely  upon.*'  Salk.  211,  Risney  v.  Selby^  (i 
Esp.  418,  Medina  v.  Stoughtonj  Salk.  218)  and  Cro. 
Jam.  196,  are  contra.)  BuUer  added,  that  when  no  eothtrian 
was  stated,  nor  any  question  asked  the  tenant,  but  the  action 
went  solely  on  the  ground,  ^  that  the  defendant  knew  what 
he  had  asserted  was  false."  ^^  And  by  the  words  of  the 
book  it  seems,  that  if  the  tenant  had  asserted  the  same  thing, 
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h*  also  would  have  b«en  liable  to  an  aetioii.''    Justice  Bol*    Otf.  8S* 
ler  furtber  sUted  frem  1  Rol.  Abn  91,  that  ^  if  the  vendor     Art,  2. 
^fiSrm,  that  the  goods  are  the  goods  of  a  stranger  $  and  that  s^^-v'^^i' 
he  had  authority  from  him  to  sell  them,  and  upon  that  B  But  one 
buys  themt  when,  in  truth,  they  are  the  goods  of  another ;  ^^u^ff  ^ 
yet  if  he  sell  them,/mtidu/en%  ond  falsely^  on  this  pretence  ^nuice" 
of  authority,  though  he  do  not  warrant  them,  and  though  it  on  an  eitat^ 
be  not  averred  that  be  sold  them  knowing  them  to  be  the  u  not  bound 
goods  of  the  straiu^er,  yet  B  shall  have  an  action  for  this  c2e-  ^^^  tu 
cdU^    To  do  a  thing /rotidu/enl/y  hud  fahelg^  is  equivalent  Otbomv. 
to  doing  it  knaminghf*    And  in  this  caseyroudtfianler  without  Le&i  9 
^CMtu,  or  aciens  without  frauduknter^  would  haV.e  supported  5l2j'«?V. 
the  action*    But  the  fraud  must  be  proved;  thai  it  wufdUt^  HooUy,  i* 
and  the  defendant  kncm  it  was  bo.    Ashhurst  J.  confirmed  Cftr.  IL  s. 
BuUer^s  opinion ;  and  added,  it  was  nothing  to  the  plaintiffs,  ]JfT^*' 
whether  tike  defendant  was  or  was  not  to  sab  by  his  asser*  Tayfw  v. 
tion.    The  injury  to  the  plaintiff  was  tne  same*    Lord  Wheeler^ 
Kenyon  C*  J*  agreed,  and  added,  that  ^^  all  laws  stand  on  the  s  Vera.  664; 
best  and  broadest  basis,  which  go  to  enforce  moral  and  social  ^^^  *' 
du^*^    ^^  Though  it  is  not,  indeed,  every  moral  and  social  Abe  insol- 
dut^,  the  neglect  of  which  is  the  ground  of  an  action  f  as  rent,  and  B 
duUes  of  in^trfect  obliption,  and,  "  undoubtedly,  where  the  JjJJ,^"*^^ 
common  prudence  and  caution  of  a  man,  are  sufficient  to  ^^j^ 
guard  him,  the  law  will  not  protect  him  in  his  negligence ;''  property, 
as  where  it  is  the  carrier's  own /mi/l,  that  he  does  not  weigh  anrf  cUim  it 
the  goods*    Cro.  Jam*  386;  Bulst*  96,  Bailey  9*  Merril,  ^^^ 
where  the  carrier  was  told  the  load  weighed  800  weight,  a>8  credit- 
when  it  weighed  3300*    So  one  may  find  title  to  real  estate  ore,  one  of 
by  his  inspecting  the  deed,  &c.    And  he  is  a  careless  man,  if  ^^™  ^^ 
he  buy  without  doin^  this*   And  a  lie  attended  wiA  a  damoige,  is  tion\ga^ 
the  subject  of  an  action ;  here  is  dammum  et  injuria ;  a  like  case  B,  i  Day^i 
6  Johns.  R.  181 ;  8  do*  23 ;  see  a.  4,  s*  14.  ^"2^ 

.    §  2.  The  defendant  must  know  the  thine  is  bad,  or  warrani  ^^  j^^ 
it,  to  be  liable*    Therefore,  where  a  GMsmiA  had  a  stone,  11,  bband- 
he  affirmed  to  be  a  hezoar  stone^  and  sold  it  to  the  plaintiff  for  ler  e.  Lopw. 
JS300,  and  the  stone  was  not  of  that  kind  ;  judgment  for  ^j  cSup* 
the  defendant ;  because  the  declaration  did  not  state  the  de-  934._.Bu].  * 
fendant  knew  it  was  not  a  bezoarsUmej  or  that  he  had  warrant*  N.  P.  31.-^ 
ed  it  as  such*    But  according  to  the  cases  above,  if  the  de-  f^^'^' 
lendant  had  falsely^  BndfrawitUentiy  affirmed  it  was  a  bezoar  eitodlselw. 
stone,  he  haa  been  liable*  Yehr*  31 ;  3  Cro*  630 ;  3  Caines'  ssi. 
161 ;  Cro.  J*  469;  1  Lev.  132 ;  2  East,  446,  448. 

§  3*  If  the  seller  be  deceived  himself^  by  his  servant^  heis  Ua- 
bU ;  as  where  a  merchant  sold  silk  to  another,  as  beinff  of  a 
certain  kind,  whereas,  it  was  of  a  different  kind,  and  interior; 
and  the  plaintiff  averred  the  defendant  knew  it.  The  evidence 
was  not  of  any  actual  deceit  in  the  defendant,  who  was  th« 
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merchant ;  \mi  that  it  was  hU  factor^  beyond  sea :  for  he  was 
answerable  for  the  deceit  of  his  factor,  ehiliur^  though  not 
crvmnaUUr :  ^  for,  seeine  somebody  must  be  a  loser  by  this 
deceit^  it  is  more  reason  that  he  that  employs,  and  puts  trust 
and  confidence  in  tiie  deceiver,  should  be  the  loser,  than  a 
stranger. 

§  4.  The  offer  of  a  warranty,  at  one  time,  does  not  extend 
to  an  after  sale  of  the  same  thing :  So  of  an  afiirmation. 

§  5.  Cheats  and  impositions,  by  false  pretmceM,  are  a 
nound  of  this  action.  As  where  money  was  left  with  A,  to 
be  delivered  to  the  plaintiff,  and  the  defendant,  pretending 
he  was  the  plaintiff,  to  A,  got  the  money  into  his  possession. 
Judgment  f<»*  the  plaintiff,  upon  the  fraud  and  imposition. 

§  6.  But  this  action  lies  not,  if  the  defendant  be  an  infant. 
As  where  one  affirmed  he  was  of  full  age,  and  obtained  seve- 
ral sums  of  money,  who,  in  fact,  was  a  minor^  and.  so  was 
held  not  to  be  liable  for  the  money  borrowed ;  and,  also, 
held^  that  this  action  for  the  deceit  did  not  lie  against  him  ; 
but  1  Com.  D.  339,  is  contra. 

§  7.  Dectit  in  trrutSj  &c.  As  if  one  be  retained  as  counsdy 
is  afterwards  counsel  for  the  other  side,  in  the  nme  caun  ; 
or  discovers  the  evidence  or  secrets  of  the  cause ;  or  does 
not  appear  according  to  his  retainer,  or  colludes  with  the 
other  party,  this  action  lies. 

§  8.  So  tfte  seller  must  warrant ;  for  if  iiiy  servant  sell  my 
goods  and  warrant  them,  it  is  a  void  warranty ;  for  it  is  my 
sale ;  but  if  one  be  not  mtmsted  by  me,  or  do  not  profess 
skilt^  and  prejudice  me ;  as  one  not  retained,  discovers  my 
evidence,  or  becomes  counsel  on  the  other  side,  no  action 
lies  against  him ;  nor  against  one  who  conducts  fairly  and 
faithfully. 

§  9.  If  I  have  goods  weighing  two  thousand  pounds,  and 
warrant  them  to  weigh  but  eight  hundred,  whereny  the  car- 
rier loses  his  horses,  by  excess  of  weight ;  I  am  liable  in 
this  action,  on  account  of  my  deceiving  him. 

§  10.  So  if  I  sell  a  horse  to  A,  and  warrant  him  to  he 
sounds  and  he  was  not  sound  when  1  sold  him ;  1  am  liable, 
though  the  horse  be  not  returned ;  and  though  there  be  no 
notiu  of  the  unsoundness.  But  otherwise,  if  I  agree  to  take 
the  horse  back  on  trial,  &c. ;  but  in  that  case  he  must  be 
returned  in  a  reasonable  time. 

§  11.  If  the  defendant  sell  goods,  knowing  tk^  are  not  his^ 
an  action  of  deceit  lies  against  him,  if  they  be  recovered 
against  the  vendee ;  but  otherwise,  if  the  defendant  does  not 
know  but  his  title  to  them  is  good. 

§'13.  In  this  case,  it  was  said,  that  ^oods  pass  by  deUvery 
«nd  visible  possession  in  the  vendor,  is  strong  evidence  of 
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fraud ;  but  where  it  appears  the  transaction  was  bona  fide^  Ch.  69. 
and  the  possession  was  not  for  any  purpose  of  fraud,  the  ob-  Art:  3. 
jection  is  removed.  n^f-v-^^./ 

Where  the  warranty  is  one  of  the  facts  to  be  tried,  the  14  Johnt.R. 
action  must  be  special  on  it.     2  Phil.  Evid.  78,  79.  wn  VTaa?" 

§  13.  But  no  action  lies  against  the  buyer,  for  cheapening  ton.  ' 
the  thing,  even  by  unfair  means ;  or  against  the  geUer  for  so 
enhancing  the  price.    There  are  but  a  very  few  decisions 
on  these  points. 

§  14.  The  plaintiff  declared  he  bargained  with  the  de-  2  Eait,  460, 
fendant,  to  buy  a  musket  of  him,  "  as  a  sound  and  perfect  2?T[^  "' 
musket,''  for  53s. ;  and  he,  knowing  it  to  be  unsound  and  j^^jy^  ^^ 
imperfect,  sold  it  to  the  plaintiff,  as  sound  and  perfect.   Held, 
the  scienter  must  be  proved.     Plea,  not  guilty.    This  action 
was  founded  in  imsrqi)resentatum^  or  deceit ;  not  on  warrantt/, 
assumpsit,  or  contract. 

§  15.  But  where  the  action  is  in  tort^  for  a  breach  of  war-  s  £a8t,448y 
ranty  of  goods,  the  scienter  need  not  be  charged  5  and  if  Wiiiiamaon 
charged,  need  not  be  proved.    In  this  case,  the  toarranty  of  cited  fpiui. 
the  claret  wine,  was  proved,  and  this  being  the  gist  of  the  Evid.  187.-1 
action,  the  court  thought  the  scienter  and  the  fraud  and  de-  sCranch, 
ceit  laid,  were  mere  matter  of  aggravation,  and  need  not  be  ^'300  p!^I 
proved.    And  when  there  is  a  warranty^  it  is  immaterial  tefr.  Goo  * 
whether  the  seller  know  or  not,  the  article  is  bad ;  for  on  his  key.-^! 
contract  he  is  liable  for  its  soundness,  and  **  it  is  sufficient  to  JI^  ^'J* 
prove  the  warranty  irofeen,  to  establish  the  deeekJ"    ^  The  92,  pa^'  * 
ancient  method  of  declaring  was  in  tort,  of  the  vtarf'anhf  r.  HoUand. 
broken  ;''  but  late  practice  has  introduced  "  assumpsit^  for  the 
sake  of  adding  the  money  counts." 

§  16.  But  "where  there  is  no  warranty,"  "  the  scienter  or  2  Selw.6«2, 
fraud  is  the  gist  of  the  action."  The  defendant's  knowledge  ^^' 
of  the  defect,  and  his  deceit,  must  be  alleged  and  proved,  in 
order  to  maintain  this  action  in  the  nature  of  deceit ;  and  this 
action  lies  "  against  any  person,  who  deceives  by  a  false  as- 
sertion, and  thereby  injures  another,  who  has  placed  a  rea- 
sonable confidence  in  him." 

§  17.  Assumpsit.  Held,  that  on  a  sale  of  hops,  by  sample,  2  East,  314, 
with  a  warranhf  xhAi  the  bulk  of  them  answered  the  sample;  ^^^^  *• 
the  law  does  not  raise  an  implied  warranty,  the  article  is  13  Mass.  R. 
merchantable,  though  a  fair  merdwntable  price  is  given  :  139,  Brad-  * 
hence,  if  a  latent  defect  in  it,  unknown  to  the  seller,  and  f<^  *•  Maa- 
without  fraud  on  his  part  (but  arising  from  the  fraud  of  the  {j;  jJL!^  ^ 
grower,  from  whom  he  purchased)  such  seller  is  not  answer-  inJamovx^ 
able,  though  the  hops  turned  out  to  be  unmerchantable,  toawarran- 
Plea,  non^usumpsit.  Here  the  action  iras  on  the  contract.  cle*^*id^*"of 
The  price  paid,  "  wa#  the  fair  market  price,  at  the  time,fbr  oie  aame' 
good  merchantable  hops.^    Judgment  for  the  defendant ;  for  kind  as  the 
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Ctf •  62«    ht  only  Wairtiiled  the  hofw  to  be  as  good  as  the  sample^  and 
Art.  %    Bo  thejr  were ;  and  there  was  no  warranty  they  were  m^^ 
^.^v■^^>  chantable,  and  no  fraud  in  him;  a  sound  price  u  no  warratUjf 
of  soundness.    In  this  case,  the  judges  all  agreed,  there  can 
be  no  action  against  the  seller,  unless  he  warrant  the  things  or 
is  guilty  of  fraud.    Here  fraud  means  dece^^  or  any  deceiv- 
ing of  the  bu^er,  by  the  seller,  by  his  misrtfruenMiaa^  or 
false  t^rmatum^  or  concealing  his  want  of  title  to,  or  defe^^  m 
S  Selw.  684.  the  thtng  sold,  knowingh/  ;  therefore  it  is  a  settled  pnnciplet 
that  ^  if  a  horse  having  a  secret  malady,  is  sold  withoui  a 
warranhf  of  soundness,  and  wiAout  any  fraud  on  the  part  of 
the  seller,  the  purchaser  is  without  a  remedy/'    Nov^  a  sound 
price  does  not  imply  a  warranty,  though  £wrmerly  th^re  was 
IVpp  V.Lee,  an  opinion  to  the  contrary ;  3  tios*  &  P«  S67 ;  must  be  fraud 

to  support  this  action. 
7Eait,  481,  §  18.  If  a  horse  be  sold  with  a  warranty  of  souncbess,  for 
K'*"****io.-  *  ^®^^^  *^™?  P^**^  ^f  which  is  paid  at  the  time  of  the  sale, 
ton!^  ^'  ^"^  '^^^  horse  proves  to  be  unsound,  and  the  sum  so  paid  be 
equal  to  his  value,  the  seller  cannot  recover  the  remainder ; 
for  if  he  could,  the  buyer  would  recover  back  a  like  sum  oti 
the  warranty,  and  so  an  unnecessary  circuity  of  action. 
109**^^  §  19.  This  was  case  for  a  false  rq)resentation  of  anoiher'9 
^19.^^'  credit.  The  plaintiff,  in  this  case,  by  his  son,  inquired  of  the 
Creamy.  defendant,  as  to  the  credit  of  a  Miss  Robertson,  who  made  a 
ipeat  show  of  property,  and  to  whom  the  plaintiff  was  an  ea< 
tire  stranger;  and  the  defendant  said  ^^ your,  father  may 
credit  her  with  perfect  safety,  for  /  know,  of  my  own  know^ 
ledge,  that  she  has  been  left  a  considerable  fortune  lately,  hr 
her  mother,  and  that  she  is  in  daily  expectation  of  a  much 
greater,  at  the  death  of  her  grandfather,  who  has  been  bed- 
ridden a  considerable  time,''  and  ^  you  may  credit  her  to 
aiiy  amount  with  perfect  safety.''  She  turned  out  to  be  a 
person  of  no  credit.  Held,  the  defendant  was  not  liable,  as 
It  appeared  he  made  the  representation  bona  fide,  believing  it 
true ;  for  the  foundation  of  the  actk>n  is  fraud  and  deceit  in 
the  defendant,  and  damage  to  the  plaintiff  by  means  thereof* 
And  his  assertion  of  his  knowledge,  meant  only  his  strong  be- 
lief founded  on  what  he  saw.  Here  the  defendant  himself  was 
deceived  and  duped,  and  guilty  of  no  fraud  or  deceit.  But 
Lord  Kenyon  delivered  a  lengthy  opinion  against  the  de* 
fendant,  on  the  ground  that  he  stated  what  w2is  false,  and 
that  he  answerea  at  his  peril,  and  because  he  ^^  affirmed  that 
to  be  true  within  his  own  knowledge,  which  he  did  not  know 
to  be  true ;"  "  this  is  fraudulent,"  if  not  •*  moral  turpitude,'* 
is  "  legal  fraud,"  and  the  maxim  ^  actus  non  facU  reum  ms» 
mens  sit  rea^^  applies  to  criminal  cases. 
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'  §  to.  In  this  case,  the  defendant  told  the  plaintiff  he  in%ht    Cr.  63* 
trust  W.  T*  with  goods,  with  safety.    Judgment  aninst  the     Art.  S. 
defendant,  on  the  ground  of  frauds  as  in  Paslej  v.  Freeman  $  v.^-v^^^/ 
though  the  defendant  had  no  interest  in  deceiving,  but  he  l  East,  318, 
eoncealed  part  of  the  truth,  and  this  was  deemed  evidence  of  ^^^^'  ^' 
fraud; 

Art.  3.  Cases  m  Massachusetts* 

§  1.  These  cases  of  deceit  depend  on  the  common  law, 
and  are  the  same  here  as  in  England ;  and  here  decided  on 
the  same  grpund  as  there.    So  m  the  other  states. 

§  3.  This  action  was  case  against  Dunlap,  and  this  count  £itex,MaM. 
stated  that  he  at  Salem,  November  17,  1794,  sold  and  deli-  ^awnl^* 
vered  to  the  plaintiff,  50  boxes  of  soap,.of  the  first  quality,  Duniap.-!- 
and  50  boxes  of  soap  of  the  second  quality,  as  good  and  Dec.  Am. 
merchantable^  whereas  the  said  soap  was  manufactured  of  bad  ^^<^'  i^^* 
materials^  and  badly  manufactured^  which  the  defendant  knem^ 
&c.    Hence  this  count  was  grounded  on  deceit,  in  selling  a 
bad  thing  for  and  as  a  good  one. 

/  The  second  count  stated  a  like  sale  and  delivery,  and  ad- 
ded, that  the  dtfendani  warranted  ike  soaf  to  be  good  emd  mer* 
ckaniabley  whereas  it  was  not  so^  &«.  Plea,  not  guilty,  to 
both  counts.  Parsons  for  the  defendant,  objected  that  the 
first  count  was  in  deceit^  and  the  second  on  contract  and  war* 
ranly^  and  so  could  not  be  joined ;  but  the  objection  did  not 

CevaU.  The  case  was  thus :  the  plaintiffs  having  a  schooner 
and  to  France,  applied  to  the  defendant  for  100  boxes  of 
soap ;  part  of  white,  and  part  of  brown  soap ;  to  be  ready 
in  a  short  time  named.  In  a  few  days,  one  of  the  plaintins 
applied  to  know  if  it  was  ready.  The  defendant  told  him  it 
was  made ;  but  said  it  would  be  better  for  him  and  the  plain- 
tiffs, that  it  should  lie  and  dry  four  or  five  days,  before  it 
was  put  into  boxes.  The  plaintiff  said  the  vessel  must  «>, 
and  could  not  go  without  it  $  and  ihat  he  would  risk  it,  Un 
that  and  the  next  day,  it  was  pot  up  and  delivered,  and  cart- 
ed from  Salem,  where  it  was  made,  to  Marbldiead,  and  fifvn 
Ihence  sent  to  France.  Hie  best  sold  at  19iL  and  the  other 
at  lOd.  a  pound.  When  the  vessel  arrived  at  Nantz,  in 
February,  1 795,  the  captain  agreed  to  sell  it  at  S«.  4d.  lawjisl 
money  a  pound ;  but  when  be  opened  it,  he  found  it  was  aU 
run  together,  stunk  like  fish,  or  hver  oil,  and  would  sell  only 
for  9d.  a  pound. 

Two  questions  were  made :  First,  is  the  defendant  liable 
to  pay  the  damages :  Second,  what  amount  of  damages  f 
Veordict  for  the  defendant.  The  evidence  proved  the  'defeo- 
tive  state  of  the  soap,  did  not  arise  from  bad  materials^  or  its 
being  badhf  manufactured ;  but  from  the  plaintiffs  taking  it 
away  before  it  was  sufficiently  dried. 
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Ch«.62*  *  As  to  the  quantity  of  damages,  Dana,  C«  J.  directed  the 
Art*  S.  juiy  to  give  the  difference  between  what  this  soap  actually 
^^Piv<*^^  sold  for  in  France,  and  what  it  would  have  fetched  if  goooL 
Quaere  of  this  rule,  as  it  made  the  quantum  of  damages  de- 
pend, in  part,  on  the  hiffh  or  Um  market  abroad*  if  the 
soap  was  bad  when  solo,  the  damages  attached,  and  an  ac- 
tion accrued  for  them,  when  the  soap  was  delivered,  and  that 
was  the  difference  between  the  soap  deUvtred^  and  the  soap 
agreed  for ;  if  half,  then  6d.  and  5d.  a  pound,  and  a  right  to 
such  damages,  having  attached,  could  not  be  increased  or 
decreased  bj  mbseauent  events.  See  head  Damages  ante, 
and  Whittemore  v.  ricke,  below. 

November,  1 798,  this  cause,  Wilson,  &  al.  v.  Dunlap,  was 
reviewed,  and  a  verdict  found  for  Wilson  &  al.  the  original 
plaintiffs,  and  damages,  {1636  ;  and  the  court  repealed  Judge 
Dana^s  rule  as  to  damages.  On  the  second  trial  the  evidence 
proved  the  soap  was  badly  made.  .     . 

Euex,  Man.  §  3.  In  this  action  the  nr^t  count  was,  that  the  defendants, 
June,  1797,  October  9,  1797,  sold  to  the  plaintiffs,  fourteen  shotes  and 
^u^T^  hogs,  for  |87,  as  iound  and  good^  whereas  they  were  had  and 
Foftcr.  UMohokaome,  and  the  dtfendanU  knem  it.  The  seoxid  count 
stated  that  the  defendants  sold  to  the  plaintiffs  fourteen  other 
shotes  and  hogs,  and  warranUd  them  to  be  sound ;  whereas 
they  were  not  sound.  Plea,  not  guilty.  During  the  trial, 
andf  after  two  continuances,  the  plaintiff  was  allowed,  thoi^ 
opposed,  to  amend  and  to  increase  his  ad  damnum ;  and 
no  costs  were  demanded  by  the  defendants.  The  evi- 
dence was,  that  when  the  defendants. bought  the  shotes  and 
hogs  of  one  Smith,  in  Peterborough,  in  New  Hampshire,  they 
were  informed  they  had  been  fed  some  on  Jkuc^eed  bran, 
and  in  the  opinion  of  one  of  the  informants,  they  were  told 
they  would  not  make  pork ;  that  when  the  defendants  sold 
to  the  plaintifl^  they  did  not  inform  him  of  this  fact ;  but  af- 
jfirmed  to  him  they  were  good  shotes  and  hogs ;  and  woM 
make  as  good  pork  as  he  ever  killed*  That  two  days  after  the 
plaintiff  purchased  them,  he  killed  one  of  them,  f<»*  sale  in 
market,  and  found  the  meat  was  yeHow ;  wholly  unfit  for  use, 
and  like  blubber.  And  that  subsequent  feeding  on  com  will 
not  cure  such  defect.  The  plaintiff  kept  the  others  about 
six  ,or  eight  weeks ;  killed  them,  salted  tnem,  and  sent  them 
to  St.  Thomas,  and  there  sold  them  for  about  j|tl  a  hundred. 
The  jury  found  a  verdict  for  the  plaintiff  on  this  evidence, 
and  for  ^23  damages,  on  the  ground  of  a  warraniyy  according 
to  the  opinion  of  the  court,  tnat  in  the  sale  of  provisions,  an 
afiirmation  that  they  are  sound  and  wholesome,  is  equivalent 
to  a  warranhj.  The  rule  of  damages  stated  by  the  court, 
was  to  take  the  difference  at  the  time  and  place  ofsale^  beixpem 
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*e  arHch  in  its  had  Btate,  and   the  price  of  ii^  were  it  good    Ch.  63. 
and  sound.    This  is  clearly  the  true  rule.    And  the  court    Art.  3. 
furdicr  held,  that  in  an  action  grounded  on  di  false  affirmation^  v^^^vp^ 
the  party  must  knon  of  the  drftct ;  but  if  on  a  warranty^  he 
iff  liable^  though  he  knows  not  of  the  defect.    Deceit  in  making 
the  plaintiff's  boat  liable  to  be  seized,  let  to  the  defendant,  so 
that  it  was  seized  in  bringing  maho^ny  ashore  from  a  vesseL 
Deceit  was  in  the  defendant's  declanng  to  the  plaintiff,  papers 
were  obtamed  to  make  the  landing  of  it  legal.    3  Wentw.  8, 
9,  10,  11.    Four  counts. 

§4.  Assumpsit,  and  five  counts  in  the  declaration.    Ac-  \}^^^\, 
Count  annexed  for  making  ninety-eight  ^n-locks,  charged  jj^eret^ 
at  J147,    Quantum  valebant,  &c.  for  monfey  had  and  receiv-  Oray  k  ai. 
ed,  &c.    The  fifth  count  stated  a  special  agreement  to  make 
and  deliver  one  hundred  and  fifty  ^n-locks,  ninety-eight  of 
a  certain  quality ;  on  which  the  plamtiff  had  made  and  de- 
livered ninety-eight  such  gun-lodss  to  the  defendant,  worth 
|147.    Plea,  non  assumpsit.    The  defence  was,  that  these 
eun-locks  ^  were  not  made  according  to  the  contract,  there 
Having  been  deception  and  fraud  in  the  work,  and  that  the 
locks  were  totally  ynfit  for  use." 

The  court  decided  that,  as  the  defendant  had  accepted 
the  locks  without  objecting  to  them  at  the  time  of  the  deli- 
very, the  court  could  not  go  into  the  defence,  alleging  decetf, 
in  this  action.  But  the  defendant's  remedy  was  a  special 
action  on  the  case,  against  the  present  plaintiff,  for  the  deceit 
and  fraud  in  the  workmanship.  But  see  7  East  479,  Basten 
V.  Butter,  and  5  Bos.  &  P.  134;  see  also,  14  Mass.  R.  283, 
386,  Taft  V.  Montague. 

§  5.  In  this  case,  Pliney  Bliss  gave  his  note  for  j|23  to  ^^^^' 
Wiley,  not  ne»>tiable ;  this  he  transferred  to  the  plaintiff  in  ^,  j^?*^^*" 
payment  of  a  debt,  and  then  Wiley  discharged  Bliss.  Held, 
the  plaintiff  on  these  facts  cannot  support  an  action  of  deceit 
against  Bliss  and  Wiley  for  a  fraud ;  though  Pliney  Bliss 
said  when  the  note  was  given,  it  was  to  answer  the  debt  of 
J.  Bliss  to  the  plaintiffs ;  Wiley  being  indebted  to  said  J. 
Bliss.  Here  is  no  evidence  of  a  conspiracy  between  Bliss  and 
Wile;f ;  or  any  evidence  the  plaintiff  gave  a  valuable  consi- 
deration for  the  note ;  but  a  olank  endorsement.  Nor  that 
they  ever  released  their  demand  against  J.  Bliss,  and  no 
reason  shown  for  not  producing  such  proof. 

§  6.  At  common  law,  it  is  an  indictable  offence  to  cheat  anv  6  Man.  R. 
man  of  his  money,  goods,  or  chattels  by  using  **  false  weights  ^^^^th 
or  false  m^asures.^    And  by  33  H.  8.  ch.  1,  adopted  here,  "  wTn«n. 
cheating  by  false  tokens  is  indictable.    But  if  one  cheat 
another,  by  lying  merely,  of  his  property,  only  a  civil  action 
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Ch«  63.    lies ;  there  being  no  fake  weights,  measures,  tokens  or  con* 
Art.  3.      spiracy. 

v,,^^v^-^^  §  7.  Case  for  deceit  in  selling  a  vessel  by  the  defendant 
7Mau.  R.  to  the  plaintiffs*  The  bill  of  sale  described  her  as  of  certain 
^^^hT'^  dimensions  and  burden,  when  she  was  much  less.  Judg-^ 
^'^[  ment  for  the  defendants ;  for  this  is  no  cause  of  action.    See 

Sugden  227,  229.    If  the  vendor  intentionally  conceal  de- 
fects, as  in  the  wall  of  a  house  he  sells,  by  plaistering  them 
over,  he  will  be  liable  though  he  seHs  the  house  vtiih  allfaulisw 
Pickering  v.  Dowson;  4  Taunt.  779  id.  487,  Jones  v.  Bow-: 
den,  and  1  Bro.  Chan.  C.  440. 
10  Man.  R.      §  8.  This  was  an  action  of  deceit  in  selling  twenty-five 
^  mM^  al  ^^"^^^^  ^^  unwholesome  beef,  and  the  principle  settled  was, 
«!lBr%haiii,*  ^^}  ^^^  action  lies  for  deceit  in  sale  of  provisions  or  other 
ft  al.  articles,  only  where  an  affirmation,  or  representation,  wilful- 

ly false,  or  some  artifice  is  proved,  or  is  necessarilv  to  be 
presumed  from  the  circumstances  and  nature  of  the  bai^in' 
and  the  situation  of  the  parties.  Judgment  for  the  defen- 
dants ;  they  were  ignorant  of  the  defect.  The  defendants 
did  not  warrant  the  beef  to  be  wholesome  or  good ;  no  evi- 
dence they  affirmed  it  to  be  sound,  but  what  was  implied  in 
selling  for  the  sound  price.  And  there  were  no  circumstan- 
ces in  the  case  to  raise  a  presumption,  the  defendants  knew 
it  was  bad,  but  rather  the  contrary ;  for  the  barreb  were  re- 
gularly marked  with  the  inspector's  mark. 

§  9.  The  two  principles  of  liability  of  the  seller,  in  all 
these  numerous  cases  ot  deceit,  are  clear:  First,  to  be  liable 
if  the  thing  sold  be  defective,  he  must  warrami  it  sound :  Se- 
cond, he  must,  by  his  words  or  conduct,  cffirm  it  to  bt  sounds 
knowing  it  not  to  he  so*  And  the  numerous  questions  in  re- 
gard to  these  two  positions,  to  wit,  his  affirming  it  to  be  sound, 
that  did  he  or  did  ne  not  so  affirm :  Second,  dSl  he  know  it  was 
bad :  -  Each  is  a  question  of  fact,  namely  did  he  so  affirm  ; 
did  he  know  it  was  bad :  Each  often  depending  on  various 
circumstances  and  facts  in  the  case  proved,  in  a  greater  o^ 
less  degree,  by  direct  or  circumstancial  evidence,  or  some  of 
both.  If -the  vendor  know  there  is  a  latent  defect,  which  the 
purchaser  cannot  discover  it  by  the  greatest  attention,  and  the 
vendor  do  not  acquaint  the  vendee  with  it,  he  may  vacate  the 
contract  at  law,  though  he  buy  with  all  faults.  Mellish  v. 
Motteux;  Peake's  Ca.  115.  And  the  vendor  ought  to  dis- 
close such  defects.  Per  Lord  Kenyon,  Oldfield  r.  Round,  5 
Yes.  Jr.  508.  Some  doubt  by  reason  of  the  word  all  faults. 
It  was  said  in  this  case  of  Emerson  v.  Brigham^  if  a  victual- 
ler sell  provisions  not  sound,  the  presumption  is,  he  knows 
they  are  bad ;  but  this  presumption  may  be  rebutted.  Thi^ 
is  on  the  principle  that  applies  to  other  cases;  that  is,  (hat 
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tech  one  is  skilled  in  his  business,  and  knows  the  defects  in  Ch.  62* 
the  articles  of  his  trade  he  sells,  if  there  be  defects.  But  he  Art.  4. 
tnay  prove,  however,  he  is  deceived.  There  is  certainly  v^rv-^^ 
Strong  grounds  for  presuming  that  a  maker  of  gold  watches, 
knows  whether  a  watch  he  sells,  is  of  gold  or  some  metal 
resembling  eold,  and  that  the  constant  worker  in  diamonds, 
knows  whether  those  he  disposes  of  are  true  or  false  ones ; 
but  yet  cither  may  be  deceived,  and  if  he  be,  so  he  may 
prove  the  fact.  One  who  spends  his  life  in  coinii^  dollars, 
may  possibly,  though  rarely,  be  deceived,  and  receive  one 
counterfeited  for  a  cood  one.  But  further,  in  this  case  of  the 
beef,  it  may  be  doubted  if  the  legal  presumption  applied,  be- 
cause it  may  be  doubted  if  a  merchant  wno  only  occasion- 
ally buys  and  sells  barrel  beef,  inspected  and  marked  by 
law,  comes  within  the  principle ;  for  it  hardly  seems  to  be 
his  trade  to  know  profesnonaUy,  the  quality  or  state  of  this 
barrel  beef. 

Art.  4.  Pleading  and  evidence  in  this  action  of  deceit. 

§  1.  Where  this  action  has  been  founded  in  deceit^  and  not  Govett  ir. 
in  any  part,  on  warranty^  the  manner  of  declaring  has  been  5^*"^*"* 
always  the  same,  that  is,  the  plaintiff  has  stated  the  deceit,  ciifton«~ 
and  me  injury  thence  arising,  and  the  gravamen  has  been  the  Rkhardi  v. 
deceit,  and  the  gist  of  the  action,  the  scienter.     But  where  &?^°f*'"" 
there  has  been  a  warranty,  and  the  breach  of  it  the  grava-  ^r^^ilH 
men,  the  mode  of  declaring  has  varied.    Before  the  year  wuion  v. 
1770,  or  thereabouts,  the  practice  was  to  declare  in  tort;  Duniap, fcc 
that  is,  to  state  the  Toarrankf,  and  the  breach  of  it  as  the  de-  ^^' 
ceit  or  tort ;  and  sometimes  join  a  cause  of  action  in  trover, 
considering  the  wrong  in  violating  the  warranty  as  the  gist  of 
the  action ;  and  hence  the  plea  of  not  guilty  was  allowed. 
So  were  the  cases  in  the  mai^n.    The  warranty  was  stated 
as  the  inducement,  and  the  breach  of  it  a  deceit,  or  wrong,  and 
as  the  ^ound  of  the  action,  and  so  on  the  whole,  an  action 
of.  deceit,  to  which  the  plea  of  not  guilty  was  deemed  proper. 

§  3.  But  as  trover  rather  went  out  of  fashion,  and    the  Boson  r. 
money  counts  come  more  into  use,  it  was  found  more  conve-  Sanford.— 
nient  to  declare  in  assumpsit,  on  the  warranty  as  a  promise,  wSdni,— 
and  to  consider  the  breacn  of  it,  as  the  breach  of  any  other  Parkintonv. 
promise,  and  to  join  in  the  same  declaration  the  money  counts;  Lee,  on  war- 
no  doubt  justified  where  there  is  a  real  warranty,  or  a  real  YY^'n^T" 
engagement,  or  undertaking  by  the  seller,  the  thing  he  sells,  1*5]^'     ^ 
is  sound,  or  his  own,  &c.    To  this  kind  of  declaration,  the 
general  issue  has  been  non  assumpsit.    And  this  plea,  never 
promised,  is  right  when  the  action  is  meant  to  be  grounded  on 
what  may  be  called  the  contract  part  of  the  case. 

After  all,  it  may  be  doubted,  if  this  election  to  declare  in 
deceit  or  assumpsit,  in  the  same  transaction,  can  be  extended 


556  CASE  ON  TORT^* 

Ch*  63.    beyond  an  in^lUd  warranty ;  for  on  the  one  hand,  if  then 
Art.  4.     be  no  warranty  at  all,  but  a  mere  Jkcdt  or  fraud  practued,  it 
\^p^/«^^  is  clear  the  action  must  be  in  tort^  and  an  action  in  the  nature 
of  the  ancient  writ  of  deceit ;  and  on  the  other  hand,  if  the 
buyer  actually  takes  an  express  Toarrantj/  from  the  seller,  and 
so  secures  himself  in  that  manner  expressly ;  and  of  course 
the  seller  agrees,  in  that  manner,  to  secure  the  buyer;  and 
upon  his  said  contract  to  answer  damages  f  it  must  be  a 
question  if  the  buyer  be  not  confibed  to  his  contract,  and 
bound  to  declare,  and  take  his  remedy  upon  it,  as  upon  any 
other  express  contract f  he  holds*  •  And  it  is  difficult  to  see^ 
how  the  breach  of  this  contract  is  any  more  to  be  made  the 
gist  of  the  action,  so  as  to  join  trcfver,  than  the  breach  of  any 
other  express  contract.     Usually,  too,  when  there  is  an 
eafress  contract  of  warranty  that  remains  open,  then   the 
plaintiff  must  ^^  declare  in  a  special  action  on  the  case,  found- 
ed on  the  warranty ;"  and  not  merely  in  assumpsit  for  money 
had  and  received,  or  in  mere  deceit.    ^And  where  any 
question  on  the  warronjjf,  reipains  to  be  discussed,  it  ou^bt 
to  be  so  in  a  shape  to  give  the  other  party  notice  of  it ; 
namely,  in  an  action  on  the  warrantry.^^ 
7  East  274,        §  3*  As  where  the  vendor  warranted  the  horse  as  sound, 
^jy^  ^-       and  afterwards  said,  if  he  was  not  so,  he  would  take  him 
cases Uiereia  ^^^  ^"^  return  the  price;   the  court  held,  this  was  no 
cited.    £s-    abandonment  of  the  contract ;  hut  that  it  still  remained  open, 
pecialiy        and,  therefore,  though  the  horse  was  unsound,  the  vendee 
Weill  and    ^^  obliged  to  sue  on  his  warranty^  and  could  not  brine  as^ 
Weston  V.     sumpsit  lor  the  recoverine  of  the  price,  after  a  tender  of  the 
Downes.— %  horse.    And  wherever  the  unsoundness,  or  the  vendor^s  ti- 
•^'^80^^'    tie  is  the  question  to  be  tried,  which  is  the  subject  of  the 
^  warranty^  it  remains  open,  and  not  rescinded,  and  so  the  spe- 

cial contract  must  be  sued*  And  when  the  warranty  remains 
open,  and  if  the  thing  warranted  be  sound  or  not,  &c«  is  the 
question,  it  is  difficult  to  discern  how  the  vendee  can  resort 
to  deceitj  any  more  than  to  assumpsit^  for  the  price,  except  in 
stating  the  warranty  as  the  inducement  of  the  action,  he 
gives  notice  to  the  vendor,  the  warranty  and  the  thing  war* 
ranted,  if  sound  or  not,  is  to  be  tried*  On  the  whole,  when 
the  vendor  is  liable  for  his  mere  deceit^  the  action  ought  to  be 
in  tort  and  deceit.  When  there  is  an  express  warranty^  or 
contract,  the  action  ought  to  be  upon  it ;  and  when  there  is 
an  implied  warranty,  cM:eit  and  trover  may  be  joined,  or  a#- 
svmpsit  and  the  money  counts.  In  this  action  on  the  warranty 
of  a  horse,  and  any  express  warranty  must  be  proved ;  there 
is  nothing  in  the  notion  of  a  high  price*  2  Phil.  Evid.  79 ; 
14  Johns*  R*  316,  Thompson  v.  Ashton.  No  custom  or  usage 
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M  admissible  to  shew  that  the  sale  of  any  particUkor  article    Cb.  62* 
implies  a  warranty  of  the  goodness  of  it.  ArU  4. 

§  4.  In  this  action  against  carriers,  tort  and  coniract  were  k..^^^^^ 
so  blended,  that  the  defendants  pleaded  not  guilty  to  the  first  3  WUt.  429, 
and  second  counts,  and  now  astunwsU  as  to  the  third  count.     ^.'^  jSl^ 

§  5.  For  manj  matters  in  pleading,  see  cases  above  cited ;  [^  ]|^  ^ 
as  Groyenor  v*  Mite ;  Stuart  v.  Wilkms ;  Paslej  v.  Freeman ; 
Dowding  v.  Mortimer;  Williamson  v»  AUison;  Parkinson  v. 
Lee ;  Haycraft  p.  Creasj,  and  several  other  cases. 

As  to  breach  of  warranty ;  the  defendants  knowing  of  the 
unsoundness  of  a  horse  at  the  time  of  the  warranty,  need 
not  be  averred,  and  if  averred,  need  not  be  proved.  3  Phil. 
Evid.  79;  2  East.  446 ;  a.  3,  s.  15. 

§  6.  As  to  the  evidence ;  the  first  thing  every  pleader,  in 
a  case  for  plaintifi*or  defendant,  has  to  do,  is,  to  examine  the 
mdtnctf  aad  ascertain  what  facts,  it  is  sufScient  to  prove  in 
the  trial,  or  not.  In  this  action  it  is  agreed  on  all  hands, 
that  in  order  to  support  it,  the  evidence  must  be  sufficient  to 

E*ovo  a  contract  of  warranty  by,  or  a  deceit  in  the  defendants, 
ut  in  this,  as  in  every  other  case,  it  will  often  be  a  question, 
if  the  evidence  does  prove  such  contract  or  deceit.    In  Grove- 
nor  9.  Mite,  the  question  was,  if  the  evidence  proved  such 
a  contract  or  deceit.    In  Freeman's  case,  the  question  was,  if  i  Johuf .  R, 
the  deceit  must  not  be  proved  to  have  been  in  one  of  the  par'  ^^  ^^ 
ties  contractingy  the  plaintifi*  or  Falch,  and  if  deceit  in  one,  xumi^'like 
not  so  a  party,  was  sufficient.    In  Haycraft  v.  Creasy,  the  rale.-lft 
question  was,  if  the  defendant  affirming,  of  his  own  know-  £ait,448, 
ledge.  Miss  Robertson  was  a  person  of  credit,  speaking  bona  ^^x^i"',^ 
fide,  and  deceived  himself,  amounted  to  fraud  or  deceit,  u.      *   '  * 
Three  of  the  Judges  thought  the  evidence  did  not  prove 
fraud.    Lord  Kenyon  thought  it  proved  legal  frauds  thoush 
perhaps  not  moral  turpitude*    So  if  the  vendor  affirms  ^e 
^oods  he  sells  are  sound  and  good,  not  knatoir^  but  thw  are  so, 
if  this  evidence  proves  a  warranty  or  deceit,  as  in  the  case 
of  Whittemore  v.  Pike,  and  the  observations  following  it ;  and 
1  John's  R.  96. 

§  7.  So  when  the  evidenee  proves  deceit  in  the  defendant, 
the  question  often  arises,  if  the  proper  remedy  be  by  this  ac" 
tion,  or  by  indictment.  If  A  sell  a  horse  to  B,  with  a  warranty 
of  soundness,  who  soon  after  sells  the  horse  to  C,Vith  a 
similar  warranty,  and  C  sues  B  for  breach  of  warranty;  at 
the  trial,  A  is  not  a  witness  for  B  to  prove  the  soundness ; 
for  if  B  fail  in  the  action,  ailer  giving  notice  of  it  to  A,  he 
may  sue  A  for  the  costs,  as  for  special  damages,  having  been 
induced  b^  A's  warranty  to  warrant  the  horse.  7  Taunt. 
1$3 ;  Lewis  v.  Peake. 
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Cr*.  63.        §  8*  As  in  this  case,  the  defendant,  a  deputy  sheriff,  was 
Art.  4.     indicted  for  di  fraud  upon  David  Graj.    The  indictment  stat* 
v^,^^^^-^^  ed  the  facts,  that  one  Archa  Dale,  was,  Nov.  11, 1793,  justly 
Common-      indebted  to  said  Gray,  in  Sis.  bd.  by  note;  and  so  states  the 
weftith  V.      suit  before  the  justice ;  and  the  execution  delivered  to  the  de- 
No^i79^^  fendant  to  be  served ;  that  he,  being  such  deputy,  intending 
to  defraud,  deceive  and  injure  said  Gray,  wilfully  neglected 
to  serve  the  same  writ;  but  settled  with  said  Dale,  and  re- 
ceived of  him  S7».  bd.  debt  for  said  Gray,  and  costs — that 
afterwards,  on  —  at  —  the  defendant  so  being  a  deputy 
sheriff,  and  intending  to  injure,  deceive  and  defraud  the  said 
Giray,  falsely  declai^  to  nim,  that  he  the  said  Allen,  had  re- 
ceived for  the  said  Gray,  of  said  Dale,  for  said  Gray^s  debt, 
only  34«.,  and  no  more ;  by  which  the  said  Gray  was  induced 
to  receive  the  siad  24^.,  and  discharge  the  said  Allen  in  full, 
&c.    Plea,  not  guilty.  The  court  held,  this  deceit  or  lie,  was 
not  an  indictable  offence,  but  only  the  ground  of  aii  ac- 
tion of  deceit ;  for  the  defendant's  duty  was  only  to  serve  and 
return  the  writ  of  execution ;  and  his  settling  with  Dale,  was 
no  part  of  his  official  duty.    As  he  return^  the  execution 
satisfied,  he  had  made  himself  liable.    As  to  the  fraud,  he 
was  on  the  ground  of  an  individual,  and  not  indictable ;  for 
if  true  he  received  above  24^.  for  Gray,  when  the  defendant 
said  he  received  no  more,  ht  told  a  falsehood^  a  mere  lie,  and 
it  was  Gray's  own  folly  to  believe  him,  or  to  be  deceived ; 
as  by  common  prudence  he  might  have  guarded  against  such 
a  lie ;  he  might  have  inquired  of  Dale,  or  looked  at  the  re- 
turn.    And  the  true  distinction  was  taken  between  this  action 
and  an  indictment,  that  is,  if  an  individual  be  injured  by  the 
deceit  of  another,  in   a  manner  common  prudence  cannot 
guard  against,  the  public  will  prosecute ;  but  not  where  he 
might  avoid  the  injury,  deceit  or  frauds  by  common  care  and 
prudence.    Was  cited,  2  Burr.  1125,  Rex  v.  Wheatley ;  on 
this  point  may  be  added   Rex  v.  Combrune,  1  Wils.  301 ; 
Rex  V.  Dunnage,  2  Burr.  1130 ;  Rex  v.  Southerton,  6  East. 
126  to  142 ;  3  Bac.  Abr.  96.    The  main  matter  of  attention 
T  Ravm       ^"  pleading  in  this  action,  is  in  regard  to  the  declaration,  in 
91, 48T--      order  to  get  it  upon  the  true  ground  of  contract^  so  as  to  join 
Rol.  £nt.       the  money  counts^  as  in  more  modern  practice,  or  of  deceit^  so 
^Tis^'i^    as  to  join  trcrver.    Anciently,  it  was  often  the  practice  to  plead 
D.  &  E.  47«  specially  in  the  defence,  as  by  an  attorney,  that  the  plaintiff 
—1  Ld.        retained  him  to  acknowledge  satisfaction ;  to  appear  in  the 
Raym  693.    action,  &c.    So  the  sale  was  hcna  fide,  and  on  good  con- 
MeSnav!"  sideration,    and  not  fraudulent;   and  many    other  special 
Btoughton—  plea«  in  bar  of  the  action,  now  out  of  use.     And  now  if  the 
Cowp.  tt26.    vendor  has  reasonable  ground  to  believe  the  thing  he  sells 
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k  his,  when,  in  fact,  it  is  another^s;  this  he  cannot  plead  in    Ch«  62*. 
defence,  but,  ^must  me  it  in  evidence^^^  as  it  proves  no  deceit*     Art.  4. 

§  9.  If  the  defendant  in  this  action,  has  a  good  defence,  it  v^^^v^^.^ 
is  usually  such  matter  as  destroys  the  plaintiff"^s  action^  as  Cowp.  826. 
what  proves  no  deceit^  or  contract  of  warranty^  and  so  proper 
evidence  on  the  general  issue  of  not  guiltj,  or  non  assia7q>sit ;  %  Etp.  450. 
hence  a  special  plea,  except  the  act  of  lunitations,  is  rarely 
pleaded  in  modern  practice. 

§  10.  In  this  action,  as  in  other  actions  of  trespass  on  the 
case,  only  material  averments  are  put  in  issue,  and  these  only 
are  required  to  be  proved.  2  East.  2 ;  declaration  must  be 
according^ to  the  contract.     See  ch.  91,  a.  2. 

§  1 1.  This  was  an  action  for  deceit,  in  selling  a  newspaper  i  Jobm.  R. 
establishment.    Held  the'  declaration  must  expressly  allege  ^^^»^*' 
that  the  defendant  made  the  affirmation yafae/;y,  frcnidulenily,  Mai^m'& 
or  knowingly,  and  that  the  want  of  these  woras  cannot  be  al.  2  Man.  , 
supplied  by  the  concluding  part  of  the  count;  and  so  by  rear  R«  631. 
son  of  the  said  affirmation,  the  plaintiff  was  falsely  andfraudu* 
kntly  deceioedj  ^c. 

§  12.  But  case  for  deceit  in  a  like  sale,  the  declaration,  2  Johns.  R. 
(after  stating  the  affirmation  of  the  defendants,  that  the  num-  ^^v^^ 
ber  of  subscribers  was  nine  hundred,  and  the  profits  of  the  M^SoUn— 
I)aper  j|3,000  a  year,  and  the  giving  faith  to  such  affirma-  i  Day.  183, . 
tion,  the  plaintiff  made  the  purchase  3  whereas,  the  number  Spencer  ». 
of  subscribers  was  only  three  hundred,  and  the  profits  no-  j  j^^S^. 
^iiigO  concluded,  he  the  plaintiff,  by  reason  of  said  affirma-  550, 673—' 
tion,  of  the  said  defendants,  ^  was  falsely  and  fraudulently  2  East.  446. 

deceived,"  to  wit,  on  at  ,  "wherefore  he  saith 

be  is  made  worse,  and  hath  damage,"  &c.  Held,  a  eood 
declaration,  and  a  sufficient  allegation,  that  the  defendants 
made  affirmation  falsely  and  fraudulently,  especially  after 
verdict. 

§  13.  Wherever  the  plaintiff  grounds  his  action  on  a  de-  ?^«'  ^^ 
ceit,  or  fraud  in  the  sale  of  goods,  the  deceit  or  fraud  must  ,^  j^  JJ.  *. 
be  substantis^Uy  alWed  in  the  declaration,  otherwise,  no  ezii.  v. 
proof  of  it  is  admissible.  Miles. 

§  14.  Deceit  cannot  be  supported  on  dL  parol  representation  ^^<>^»'  ^* 
as  to  A's  credit,  unless  the  plaintiff  prove  actual  fraud  in  the  Yomr  to  si. 

defendant,  or  intentions  in  him  ta  deceive  by  false  representor  9.  CoTell ^1 

tions.    Deceit  is  the  gist  of  the  action,  and  no  action  lies,  if  Johns.  R. 
there  be  no  cause  to  mfer  intentions  to  deceive,  though  the  de-  ^^'^J^' 
fendant^s  advice  be  rash  and  indiscreet,  in  recommending  Tnunper* 
credit  to  be  given  to  a  third  person. 

§  15.  In  every  sale  of  personal  chattels,  there  is  an  im- 
plied warranty  as  to  the  vendor^s  title ;  aliter  diS  to  the  quality 
or  soundness.    2  Johns.  R.  170 ;  9  do.  421 ;  5  do.  354. 
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Gh.  63. 

AtU  4. 

5  Bl.  Com. 
451^1 
Johns.  R* 
lt9, 133, 
Perry  «, 
Aaron^-l 
Johns.  R. 
t74  Defreese 
«.  Trumper— 
4  Dal.  434 
— 1  Binn. 

Ciunei^  R. 
48. 

6  Johns.  R. 
364,  Oayta 
V.  Meeker. 


4  John*.  R. 
4S1-3,  Hoi- 
denv.  Da- 
ken.*-S 
Calnet  48 
—1  Johns. 
96,274. 


S  Johns.  R. 
179,  Dor- 
Ian  V.  Sam- 

1  Johns.  R. 
414,603, 
WUson  V. 
Marih. 


§  16.  There  mmt  be  wilful  itmt^  or  express  tMrran^^  M 
to  the  fuaHiu  or  soundness  of  the  eoods,  or  the  aeller  is  not 
liable,  and  tnerefore  the  buyer  in  his  declaration  must  allege 
either  an  express  warranty,  or  an  averment  the  vendor  knem 
of  the  bad  quality  of  the  article,  at  the  time  of  the  sale ; 
and  the  plaintiff  ^8  evidence  must  correspond  with  his  allega* 
tions  in  his  declaration.  So  are,  invariably,  the  EInglish  au* 
thorities.  The  law  implies  a  warranty  of  the  vendor's  title  i 
but  as  to  the  qualiit/,  its  language  is  to  the  buyer,  if  it  shall 

f>rove  bad,  and  jom  mean  to  have  an  action  against  the  sel^ 
er  on  account  of  it,  you  must  take  an  express  warranty ;  or 
he  must  knomn^ly  deceive  or  misrepresent.  It  has  lately  beea 
held,  19  Johns*  K*  that  selling  goods  for  a  fair  price,  miplies 
warranty  of  iitk.    This  has  been  questioned. 

§  17.  Nor  is  the  vendor  liable  for  a  false  qffimuUujn  as  to 
the  value,  'any  more  than  for  the  value  of  the  rent  of  land. 
As  where  the  plaintiff  bought  a  waggon  of  the  defendant  on 
sight,  and  the  defendant  ^Srmed  it  to  be  worth  much  more 
than  it  in  fact  was  worth :  Held,  no  action  lay  against  him  for 
a  false  affirmadon,  there  being  no  express  warranty  or  fraudm 

§  18.  Same  principle  as  where  the  plaintiff  sold  to  the  de- 
fendant a  quantity  of  paints,  for  good  l^nish  broam,  and  white 
lead,  and  for  ^  full  price.  The  paints  proved  bad,  and  of  no 
value.  Held,  no  action  lay  against  the  seller ;  as  there  was 
no  warranty  in  the  case,  and  to  make  him  liable,  there  must 
be  either  an  express  warranty  or  fraud ;  and  as  to  the  fiM 
price,  this  case  is  contrary  to  that  of  Stewart  v*  Wilkin^ 
which  cannot  be  law. 

§  1 9.  On  the  same  principle,  on  every  sale  on  good  faith 
and  without  warranty^  the  buyer  takes  the  risk  as  to  the 
f]uality,  but  not  as  to  the  title. 

§  30.  No  warranty  by  parol,  where  the  contract  is  in  wrii^ 
*^)  by  SI  bill  of  sale,  any  parol  warranty  made  at  the  time 
of  the  sale,  is  excluded,  and  where  no  fraud  is  alleged,  no^ 
does  any  action,  in  such  case,  lie  on  any  implied  warranty, 
but  only  for  a  deceit,  where  the  parties  make  a  written  con- 
tract at  the  time  of  the  sale.  Counts  on  deait  and  assvampsit 
cannot  be  joined.     Leave  to  amend)  paying  costs. 

§  31.  Nor  is  the  vendor  liable  if  the  ffoods  he  sound  when 
sold,  however  bad  they  may  afterwards  become  in  his  hands^ 
As  where  the  defendant  sold  a  quantity  of  beef  to  the  plain* 
tiff,  who  paid  the  price,  and  the  beef  by^agreement  remained 
in  the  defendant's  hands,  till  the  plamtiff  could  send  it  to  N. 
seven  or  eight  months ;  and  the  plaintifi^s  receiving  a  part 
and  sending  it,  &;c.  it  was  returned  as  bad ;  the  plaintiff  sued, 
and  -iudgment  against  him,  all  being  found  bad ;  yet  no  ao- 
tion  lay,  for  it  was  good  when  sold,  and  then  being  payed  for 
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the  property,  wds  transferred  to  the  buyer,  and  it  was  at  his    Ch«  6S« 
risk,  though  it  remained  in  the  vendor^s  custody  by  mutual     Art.  4. 
agreement.    No  actual  delivery  was  necessary  to  change  the  v;^*v-^^  - 
property* 

§  33.  J/ar  is  an  actual  ddivery  of  the  goods  themselves^  ne-  6  Johni.  Ca. 
cessary  to  change  the  possession.  Therefore,  if  the  vendor  de-  ^^' 
liver  to  the  vendee,  the  key  of  the  store  in  which  the  goods 
are  deposited,  it  is  a  good  delivery  and  transfer  of  the  goods ; 
80  the  deliverer  of  the  storekeeper's  receipt  for  the  goods 
in  his  store,  being  documentary  evidence  of  title,  is  the  same 
as  delivering  the  key,  or  the  goods  themselves. 

§  23.  One  decehed  in  a  purchase^  may  return  the  goods^  ^c.  7  Johm.  R. 
As  if  A  sell  a  different  interest  from  that  he  pretends  to  sell,  ^  ^^^ 
and  especially,  if  the  contract  be  founded  in  ignorance  and  J!xSugi!23. 
J^raud^  the  bu^er  of  the  goods  may  return  them  to  the  seller,  -^Cowp. 
if  he  does  it  immediately  after  the  discovery  of  the  decep-  J^^r"^^- 
tion,  and  thereby  rescind  the  contract  as  founded  in  the  de-  ^.llj  d.  k 
ceit  of  the  vendor;  was  the  sale  of  a  negro  slave,  who  had  e.*i7,  27.— 
a  written  condiHonal  manumission,  concealed  from  the  pur-  6  JoIusj  Ca. 
chaser.    A  manumission  to  a  negro 'slave,  to  take  place  af-  ^^' 
ter  his  master's  death,  cannot  be  recalled.   5  Johns.  R.  365  ; 
Tom's  case.  Dueit  wiih  damage^  is,  universally,  a  good  cause 
of  action. 

§  34.  Maintenance.    In  the  lifetime  of  the  ancestor,  cer-  ii  Bfui.  R. 
tarn  lands  had  been  sold  for  taxes ;  after  his  death,  his  heirs  ^^^p  ^^  ^ 
conveyed  their  right,  and  after  he  had  been  disseised,  to  cer-  ail^many 
tain  purchasers,  who,  as  well  as  the  heirs,  knew  the  title  was  cuei  dud. 
disputed ;   the  heirs  made  a  letter  of  attorney  to  the  said 
purchasers,  empowering  them  to  sue  for  the  lands  in  the  name 
of  the  heirs ;  the  purcnasers  commenced  actions  against  the 
tenants  in  possession,  and  pendmg  the  same,  two  of  the  heirs, 
who  were  also  executors  of  the  ancestor's  will,   made  a 
deed  to  the  tenants,  pwporting  to  convey  to  them  all  the 
ri^ht  of  their  testator.   The  said  suits  being  thus  defeated,  the 
said  purchasers  sued  the  executors  in  the  nature  of  deceii  ; 
but  neld,  the  transaction  amounted  to  maintenance ;  so  no 
right  of  action  could  be  founded  upon  it.    The  declaration 
stated  all  the  facts  except  that  the  right  was  disputed ;  the 
plaintiffs  urged  that  the  deed  from  the  heirs  to  the  purchas- 
ers was  gQM,  though  there  was  maintenance ;  nor  ought  the 
defendants  to  avail  themselves  of  this,  as  they  were  clearly 
in  pari  deUcto* 

§  25.  If  A  sell  property  by  description^  he  is  bound  to  3  Cranch, 
make  that  description  good.    M^Ferran  v.  Taylor,  the  Sutc  *^®»  *^' 
9.  Gelliard.  3  Bac.  11 ;  11  Johns.  R.  525* 
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Ch.  6^  Case  against  the  defendant  for  falselj  and  deceitfully  af- 
Art.  6.  firmb^  one  Hawley  was  a  man  of  property,  by  which  the 
^^0'^>/^^^  plaintm  was  induced  to  sell  him  a  horse,  and  take  his  note, 
1  Day's  Ca.  which  had  not  been  paid  ;  and  plaintiff  aflSrmed  Hawley  was 
WiM  ^/VVa-  ^  bankrupt.  Jud^ent  for  the  plaintiff,  affirmed  in  error, 
cox.  *  and  Hawley  admitted  a  witness,  to  prove  the  fact  in  the  de- 
claration. 
Day's  Ca.  §  26.  Deceit  08  to  land.  A  sells  land  to  B,  and  falsely  and 
^'  fraudulently  represents  its  quality.     Case  does  not  lie.    It  is 

enough  for  it  in  point  of  law,  tliat  he  does  not  conceal  the 
knowledge  of  such  defects,  nor  give  a  warranty,  express  or 
implied.  Even  in  equity,  as  to  the  quality  of  the  estate,  the 
doctrine,  caveat  ewflot^  generally  holds.  Lowndes  v.  Lane,  2 
Cox.  363. 

Art.  5.  Deceit  or  not  in  sales  by  samples.  §  1 .  In  the  various . 
sales,  in  all  ages  and  countries,  made  by  sarnples^  or  by  ex- 
hibiting a  part  of  the  thing  to  be  sold,  as  a  proof,  or  sample^ 
or  specimen  of  the  whole,  the  validity  of  the  sale,  deceit  or 
fraud  in  it,  or  not,  has  essentially  depended  on  the  vendor's 
conduct  in  regard  to  the  sample.  If  fair  as  to  this,  the  sale 
in  general  has  been  valid,  and  otherwise  whenever  he  has  de- 
ceived in  showing  his  sample ;  but  this  has  never  been  or  can 
be  used,  but  as  to  the  quality  or  soundness  of  the  thing,  not  as 
to  the  title,  but  may  be  to  the  purpose  of  making  a  sale  good 
within  the  statute  of  frauds. 
5  Johns.  K.  §  2.  IVheat  sold  by  sample^  and  part  again  sold  by  the  vtn- 
k^'  r^ Ta'-  **''•  "^^^  defendant  sold  to  the  plaintiff,  a  brewer  and  maU- 
lor  &al.  *^'  ^l^^^  SL  cargo  of  Virginia  wheat,  which  the  plaintiff  knew  was 
southern  wheat,  always  more  or  less  heated  ;  but  not  so  as 
to  injure  it  for  making  flour,  though  the  heating  makes  it  un- 
fit for  malting :  a  sample  of  the  wheat,  taken  in  the  usual  man- 
ner from  the  cargo,  was  shewn  to  the  plaintiff  befbre  the  pur- 
chase, which,  on  experiment,  he  found  to  malt: — He  receiv- 
ed part  of  the  cargo,  but  finding  some,of  it  heated  and  unfit 
for  malting,  refused  to  receive  the  remainder,  though  good 
merchantable  wheats  and  eaual  to  any  southern  wheat ;  the  de- 
fendant tendered  the  resioue  of  the  cargo  to  the  plaintiff,  and 
gave  him  notice,  that  unless  he  received  and  paid  for  the 
whole,  this  residue  would  be  sold  at  auction  and  the  plain- 
tiff held  responsible  for  any  deficiency  in  the  amount  of  the 
sales :  Held,  Ist.  The  sample  delivered  to  the  vendee,  was  a 
fair  specimen  of  the  quality  of  the  wheat :  2d.  The  contract  of  sale 
and  delivery  of  a  part,  transferred  the  property  to  the  vendee : 
3d.  The  after  sale  of  the  residue  of  the  wheat,  was  not  a 
waiver  of  the  contract,  for  the  vendor  was,  by  the  refusal  of 
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the  vfendfee  to  accept  the  residue,  at  libefty  to  abandon  it,  6r    Ch.  62. 
to  dispose  of  it,  bona  fide^  as  agent  of  the  vendee,  to  the  best    JifU  5. 
advantage  by  sale  at  public  auction.  See  Tender,  Ch.  1 70 ;  E.  t^^^^v-^^ 
R.  261;   Langfort  v.  Tiler,  Salk.  113.— Cited,  Hibbert  v. 
Shee,  1  Camp.  N.  P.  145,  Martendo.  Aacock,  4  EIsp.  251. 

§  3.  Sugars  ^old  at  auction  hy  samples^  delivered  as  a  part  ^  Kaat.  558. 
of  the  thing  sold  ;  so  the  sale  valid  within  the  17th  section  of  ^hkehouie. 
the  English  statute  of  fraud.  This  important  case  is  briefly 
cited,  under  the  head  of  sales  at  auction,  ch.  16.  In  this  case 
a  cargo  of  300  hogsheads  of  sugar,  were  deposited  for  the  du- 
ties, in  the  king's  warehouse,  under  his  lock  and  key,  and  of 
the  owner,  whence  not  removable,  till  the  duties  were  paid. 
The  auctioneer  advertised  them  for  sale,  Sept.  20,  1805; 
when  samples  of  half  a  pound  weight  from  each  hogshead, 
drawn  itfier  the  sugars  had  been  weighed,  and  the  duties  as- 
certained at  the  king's  beam,  were  produced  to  the  bidders, 
assembled.  The  auctioneer,  having  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  weights,  &c.  and 
another  separate  paper  containing  the  conditions  of  sale^ 
read  this  to  the  bidders ;  but  ^  two  papers  were  neither  exter- 
nally annexed,  nor  contained  any  internal  refprence  to  each  other. 
The  auctioneer  wrote  on  the  catalogue,  the  name  of  the  high- 
eat  bidder,  and  the  sum  bid  for  each  lot,  having  first  inform- 
ed the  bidder  the  duties  were  not  paid,  but  would  be  the 
next  day  by  the  seller :  and  after  the  bidders  were  closed^ 
the  samples  were  delivered  to,  and  ac^led  by,  the  purchaser,  ac- 
cording to  the  usual  practice  at  such  sales,  as  part  of  the  purr- 
chase,  to  make  up  the  quantity,  marked,  as  weighed  at  the  king's 
beam :  the  defendants  bid  off  50  hogsheads,  and  Sept.  22,  the 
sugars  were  burnt  by  an  accidental  fire,  and  before  the  du- 
ties could  be  paid,  and  without  the  default  of  the  seller:  all  the 
days  between  the  auction  and  fire  bemg  holidays. — Held,  lst» 
The  property  was,  at  common  law,  chaneed  at  the  time  of  the 
auction,  though  the  sugars  could  not  be  delivered  till  the  du- 
ties were  paid ;  known  at  the  auction  :  so  Was  the  intention  of 
the  parties,  hence  the  loss  was  the  buyers ;  as  if  A  have  a  riffht 
to  an  estate,  and  permit  or  encourage  B  to  buy  it  of  C,  B  holds 
it  against  A,  even  though  covert  or  a  minor.  Sugden,  522, 
cites  Hobs  v.  Norton,  2  Ch.  Ca.  1 28  ;  Stanning  v.  Ferras,  1 
Eq.  Ca.  Abr.  356 — 16  Ves.  Jr.  253  ;  Green  r.  Price,  1  Munf. 
449;.  Taylor  v.  Cole,  4  Munf.  351;  Niveni).  Belknap,  2 
Johns.  R.  589;  11  do.  564,  Livingston  v.  Byrne — Savage  r. 
Foster,  9  Mod.  35,  38, 96,  97 ;  Clanr.  Bedford,  13  Vin.  536  ; 
see  Ch.  132  a.  2,  s.7. 

2.  If  sales  at  auction  were  within  said  1 7th  section  (not 
material  to  be  decided)  and  so  to  be  proved  by  a  memo- 
randum in  writing  of  the  bargain,  signed  by  the  party  to  be 
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Ch.  69. 
ArU  5. 


in  error,  v. 

U.  Statei,  3 

Pallas,  357, 

364. 

S  Day'i  Ca. 

381,  Hart,  IF 

Tallmadg«. 


charged,  or  his  authorized  aeent,  except  when  the  bujer 
shall  receive  part  of  the  gow&  sold ;  vet  here,  3d.  Tlu  dt- 
Ivotry  tOy  and  acceptanct  of,  the  samples  by  the  buyer  ;  made  as 
part  of  the  thing  purchased,  and  on  which  sampUs  the  duties 
were  paid,  at  any  rate  took  the  case  out  of  the  statute  of  frauds ; 
though  the  samples  were  shown  with  another  intent  also;  to 
wit,  to  shew  the  quality  of  the  sugars. 

$  4.  If  sales  of  goods  at  auction,  be  within  the  17th  section,  the 
auctioneer,  or  broker,  who  is  a  middle  man,  must  be  taken 
lobe  ikt  agent  of  both  parties^  so  as  to  bind,  by  his  signative, 
the  purchaser  :  5.  As  the  two  papers  were  not  annexed  and  did 
not  refer  to  each  other,  they  were  not  a  memorandum  in  writ- 
ing, within  the  statute. 

§  5.  Public  debt  deceitfully  obtained  in  fraud,  of  the  United 
Statesy  they  have  case  to  recover,  the  value  of  the  certificate 
thereof,  but  such  action  affirms  the  certificate ;  so  that  it  can- 
not, afterwards,  be  impeached. 

§  6.  Case  for  deceit,  lies  for  falsely  representing,  by  words 
and  actions,  made  by  the  defendant,  with  intent  to  deceive  the 
plaintifi*,  whereby^  he  sustains  damages,  though  the  defendant 
nas  no  interest  in  making  such  mlse  rqpresentatiiMis. 

§  7.  Deceits, In  equity,  even  by  siIence,ybmM  of  declarations, 
pleas,  &c.  referred  to. — ^Declaration  in  deceit  in  selling  spiritu- 
ous liquors,  by  short  measure ;  10  Wentw.  365;  on  warran- 
ty in  exchange  of  horses,  &c«  366,  367 ;  on  deceit  in  short 
measure  of  coals,  366 ;  %n  deceit  in  selling  Unsound  sheqi^  &c. 
368 ;  in  selling  wool  artfully  packed,  369 ;  against  a  fector, 
for  deceitfully  disposing  of  his  principaPs  goods,  370, 376.  As- 
sumpsit in  the  nature  of  deceit,  2  Wentw.  71 ;  selling  an  un- 
sound horse,  warranted  at  a  sound  price,  1 26 ;  of  rotten  sheep, 
on  warranty,  127 ;  other  forms,  139,  141, 192  ;  8  Wentw.  in- 
dex, p.  28  to  31,  references  to  forms ;  3  Wils.  40, 44  ;  counts 
on  warranty  of  a  marc,  and  plea,  not  guilty  ]  3  D.  and  E.  51, 
&c.  for  falsely  affirming  one^s  credit,  3d  count ;  false  affirma- 
tion as  to  rent ;  2  Ld.  Raym,  1118;  implication  does  not  make 
a  declaration  good,  Yelv.  18 ;  but  things  done  on  one  day, 
are  intended  to  be  done  at  one  time,  87. 

Forms  in  American  Precedents,  1?0,  188  to  195. 
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Ch.  63. 
Art.  1. 
CHAPTER  LXIII. 


CASE  ON  TORTS.    DEFAMATION. 


Art.  1.  Gtneral  princ^la^^  1.  This  action  of  trespass  4  Co.  it  to 
OD  the  case,  cannot  be  pursued  here  in  all  ite  branches  in  l?'^^'^^* 
detail ;  but  principles,  and  cases,  wUl  be  stated,  so  far  as  to  ^•^*  ^  ^* 
shew  the  grounds  on  which  this  action  rests,  and  the  pleadings 
and  evidence,  generally,  in  it. 

§  2.  Slander  or  defamation,  is  defaming  a  man  in  his  si^tsd, 
reputation,  by  words,  writing  or  pictures,  "which  affect  his  ^^""j^j?* 
life,  oflke  or  trade ;  or  which  tend  to  his  loss  of  preferment  m.l.s^«. 
in  marriage  or  service ;  or  to  his  disinheritance  ;  or  which  k?.  372.— i 
occasion  any  other  particular  damage ;"  as  if  a  man  maZt-  SS*'  ^j^' 
daui^  sndfaltdy^  utter  an^  slander,  or  false  tale  of  another,  j^Y)t.  481  to ' 
which  may  endanger  him  m  law,  by  impeaching  him  of  some  sss^s  Wih. 
heinous  crime  ^    as  to  say  he  poisoned  one,  or  is  perjured,  ^*~^  ^^' 
or  which  may  exclude  him  from  socidy;   as  to  say  he  has  i^l^* 
an  n^tunu  diitaitf  or  which  may  impair  or  hurt  his  trade  Car.  140,268. 
or  Uulihood;  as  to  call  a  tradesman  a  bankrupt ;  or  such  as  — Cowp. 
affect  a  magUiraie,  or  one  in  public  trust ;  actions  lie  in  these  ^^f^^^' 
cases  without  proving  any  particular  damage ;  but  merely 
on  the  probability  it  must  happen. 

§  3.  Words  are  to  be  taken  as  the  hearers  understand  s  Bae.  3i3. 
them ;  and  it  is  sufficient  to  prove  them,  m  substance,  as  they  — 8  D.  ^  E. 
are  laid  in  the  declaration.  ^'"499^ "'" 

§  4.  But  when  words  do  not  import  defamation  on  the  fact  ^^p.  227; 
ofihenii  the  plaintiff  must  lay  his  action  with  ^per  tpwd,  and  — 3Bl.Com. 
aver  and  prove  some  particular  damage.  ^^* 

•  §  5.  And  it  is  not  actionable  to  charge  a  man  with  I  lad  in-  1  Johns.  Ca. 
tentions  only,  unless  it  be  in  a  public  trust ;  but  the  words  to  ?^*i7S[?i 
be  actionable,  must  import  an  act  done.  536.         * 

§6.  The  manner  of  speaking  the  words,  makes  no  diffe-  2I1M.  66, 
rence,  whether  they  be  spoken  or  written,  before  the  plain-  ^1  ^* 
tiff's  face  or  behind  his  back,  in  the  second  or  third  person ; 
or  in  what  language,  if  understood,  or  may  be  attained  to,  to 
be  understood ;  whether  by  affirmation,  hearsay,  or  report,  in 
earnest  or  jest ;  nor  whether  the  speaker  be  sober  or  drunk. 

§  7.  But  though  it  is  enough  to  prove  the  words,  in  sub-  40.&E.217, 
stance,  as  laid,  yet  this  liberty  has  its  limits,  and  therefore  it  li^ffsui 
has  been  decided,  that  where  the  words  laid,  were,  "  he  was  n.  P.'s^ 
a  broken  down  justice,  a  perjured  justice ;''  and  the  proof  was,  ATariiio  v. 

Rogers. 
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Cli.63. 
Art.  2. 


18 — 1  Cro. 
S6,  Griffith 
V.  MorisoD. 
—1  Cro.  49, 
Cochrain  v, 
Wetman. — 
4  Bac.  487. 
— Yelv.  4, 
10,  21,  34. 


ICro.  191, 
Tibbottr. 
Hajaet. — 
Yelv.  90. 

Man  J  cases 
in  Croke. 


OMod.  104, 
Turner  •. 
O^deu. 


6  Mod.  104, 
105— YelT. 
90,  164. 

1  Cro.  351. 
—Yelv.  72. 


1  Com.  D. 

225,  226.— 
4  Bac.  487. 


that  he  ss^id  ^  you  are  a  broken  down  justice,  &c.^  speaking 
to  him,  and  not  of  him,  the  judgment  must  be  for  the  defena- 
ant ;  as  there  is  a  material  difference  between  words  spoken 
to<f  and  of,  a  man.  8  Johns.  R.  75,  Walter  v.  Mace ;  contra, 
1  Bin.  395. 

Art.  2.  Words  in  themselves  actionabk.  Words  in  them- 
selves actionable,  are  such  as  upon  the  face  of  them  im- 
port an  injury  to  the  person  of  whom  spoken ;  the  meaning 
of  this  rule  may  be  illustrated  by  several  cases  in  the  ancient 
and  modem  books. 

§  !•  Ms  to  crimes.  It  is  actionable  generally,  to  cham 
any  one  with  a  crime  for  which,  if  true,  be  would  be  liable 
to  a  prosecuiion^  though  not  a  felony ;  even  if  it  only  exposes 
him  to  be  bound  to  his  good  behaviour  ;  for  this  is  a  certain 
damage :  as  where  the  defendant  said,  ^^  nhert  is  that  bank- 
rupt knave  ?  Where  m  that  pillory  knave  r'  meaning  the  plain- 
tiff, and  averring  he  was  a  merchant ;  and  so  my  lady  did  of 
ftr  2f  •  to  a  woman  wiih  child,  to  get  her  a  drink  to  kiil  her 
child,  because  ii  was  begotten  by  J.  S.  Sir  Cochrain^s  butler; 
for  by  these  words  the  lady^s  credit  is  impaired ;  and  if  truc^ 
there  was  cause  to  bmd  her  to  her  good  bekanour,  though  it 
was  not  said  she  gave  money,  or  that  any  hurt  was  done,  but 
only  that  she  offered  money,  Slc. 

§  2.  So  where  the  defendant  said  ^  /  and  R.  agreed  to  hire 
a  man  to  kill  me,  and  that  G.  should  show  me  to  the  Jiired  man 
to  kUl  me  ;^  f(Hr  this  is  an  ill  part,  for  which  be  may  be  bound 
to  his  good  behaviour*' 

§  3.  The  history  of  the  law  on  this  subject,  deserves  atteiH 
tion.  It  seems  to  have  been  holden  in  the  sixteenth  century, 
that  words  were  not,  m  ihemsehes  actionable^  zohen  charging  a 
crime,  unless  they  charged  a  felony;  and  not  actionable 
when  they  charged  a  lesser  offence,  or  a  mere  trespass ;  but  to 
be  actionable  they  should  charge,  a  crime  subject  to  infamous 
punishment. 

§  4.  The  words  were,  "  thou  art  one  of  those  that  stole  r.iy 
Lord'Shaftsbury^s  deer.^^  Held,  not  actionable ;  for,  though 
imprisonment  is  the  punishment,  yet  is  not  scandalous ;  for 
a  man  may  be  fined  <md  imprisoned  m  trespass  ;  there  must 
be  not  only  imprisonment  but  infamous  punishment.  Per  Holt^ 
C.  J.;  A.  D.  1705. 

§  5.  So  where  the  defendant  said,  ^^  he  beat  me  and  took 
away  my  parsed'*  held  not  to  be  actionable,  a6  it  may  be  only 
a  trespass,  and  so  not  liable  to  infammis punishment. 

§  6.  The  true  rule  is,  words  are,  m  themselves,  actionable, 
which  charge  a  crime,  for  which  the  offender  ma^,  in  the 
common  law  courts,  be  indicted  or  prosecuted,  fined  or  imprison^ 
ed,  or  suffer  a  more  infamous  punishment* 
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§  7«  The  rule  laid  down  in  this  case,  of  Oiisbw  t*  Home,    Ch.  63. 
and  repeated  by  Lawrence,  J*  in  Holies  case,  is,  that  the    drU  % 
words  to  be,  m  OmMttota^  actionable,  must  contain  an  express  v,.^pv«^^ 
imputation  of  ^ome  crinu  liabh  to  punishmmt ;  some  ugntal 
offincej  or  aUur  infamous  crime  or  misdemeanour^    Onslow  v» 
Home,  3  Wils.  1 86 ;  6  D«  &  E.  094,  Holt's  case, 

§  8.  Hence  this  acticm  lies  ftnr  charjgirig  a  man  with  bribery^  2  imtrJCi. 
barratry^  chan^erig^  extortion^  and  tnaiataimng  suits ;  for  these  Jj Jf  ila-^ 
crimes  are  punishable  bj  statute,  and  common  law,  h%f  loss  of  i  q^,  nx, 
hbertjf^  and  estate^  ^J  fi^  trnj^monmefK,  &c» ;  for  he  may  be  ?07— 4 
fined  and  imprisoned^  or  he  may  be  imprisoned*    And  it  is  ^^-  ^^^ 
not  necessary  the  words  charge  the  plaintiff  with  a/e/ony ;  ciiesTiDch'i 
^  for  to  chai^  him  with  any  Usser  crime,  for  which  he  is  liar  law,  186— 
hh  to  prosecuHon^'^^  is  actionable.     And  any  words  are^  in  Yelv.  90. 
Aemsehee^  actionable,  ^  which  brmg  u  man  into  rnijf  darker  of 
a  It^al  punishmtnt  ;^^  but  they  must  have  chained  a  fact  to 
have  been  committed* 

§  9.  An  actbn  lies  for  any  words  importing  a  crime  for  4  Bac.4S7. 
vhich  the  person  charged  mag  he  indicted :  As  to  say  she  had  a  *^^*°»JJ« 
bastard  cnild,  chargeable^  for  therebg  she  is  liable  to  imprison^  Za  v^. 

mmt ;  or  a  whoie  in  London,  and  so  there  liable  to  be  carted.  266 4* 

Stra.  471 ,  Vicats  v.  Worth ;  Yelv.  113.  Bac  486.— 

§  10.  So  in  London,  to  call  a  woman  a  whore,  is  actionable ;  l^^^' 
because,  by  the  custom  there,  she  may  be  carted  or  whipped  jq^, 
for  the  offence.  On  the  same  principle  in  this  £tate,  to  charge  i  Mod,  Sl^ 
a  woman  with /ormcolion,  is  actionable,  because  by  the  act  of  ^ — SS^ 
March  15,  1786,  if  guilty  o(  fornication^  she  is  liable  to   be  2  Wils.  600. 
fined,'  and  if  unable  to  pay,  to  be  imprisoned,  and  sent  to  the  2  £sp.  228, 
house  of  correction,  and  to  be  indicted.    So  to  say  "  you  are  26I.--S0  it 
a  pimp  and  a  bawd,  and  bring  young  gentlcwt>men  to  young  {,' ^  t^*°^U  % 
gendemen.^  So  to  use  the  words  ^  he  was  put  into  the  round  woman  a 
house  for  stealing  ducks^;''  or  that  **  he  is  a  perjured  old  whore,  in 
knave ;"  or  that "  you  are  a  thief  of  every  thing,"  are  words,  JJ®?^.^®** 
m  themselves,  actionable.  •  ^^  Mayor^v 

§  11.  In  all  actions  for  words  that  charge  a  crime,  it  must  court, 
always  be  considered,  how  the  law  is,  as  to  that  crime,  at  the  JJ,  Ciaric  v^ 
time  of  speaking  the  words.     Hence,  when  it  was  a  crime  sj^J, iss 
to  be  a  Toiteh,  it  was  actionable  to  call  one  a  wiich^    So  as  to  192.  ' 

place,  therefore,  in  certain  Northern  counties,  only,  in  Eng-»  Hob.  126. 
land,  to  say  A  is  mionswom,  is  actionable,  as  this  word,  there, 
means  i^eWury. 

§  12.  B\xt  foresworn  charges  no  crime,  unless  it  refers  to  a 
judicial  case,  and  the  innuendo  does  not  aid.  6  D.  &  £•  691, 
Holt's  case ;  Yelv.  27. 


568  CASE  as  TORTS. 

Ch«  63*        §  IS.  Second,  toordff  exchiiingfrom  socidy^  are,  in  them- 

ArL  3*     selves,  actionable ;  as  to  saj  c?  one,  be  bas  tbe  Uproty  or 

v,«^-v^^  the  pox ;  but  tben  they  must  iniply  tbe  disorder  exists  at  the 

time  of  speaking  the  words.    For  to  say  one  has  had  .an  m- 

fictimu  disorder,  is  not  actionable ;  for  in  that  case  it  does 

not  exclude  tbe  person,  of.  whom  spoken,  frojb  society.  3 

Esp.  S30 ;  3  D.  &  £.  473,  Carslake  v.  Mapledoram. 

3  was.  59,        }  14.  Third,  as  to  words  which  injure  one  in  his  tradt  or 

Sa  ^I'buI-  P^rf^^^  i  ^^^J  ^®  sJso,  in  themselves,  actionable.    As, 

leT^ikip.'  wlicre  words  were  spoken  of  an  attomev;  "  what !  Does  he 

jKSO.—         pretend  to  be  a  lawyer  f  He  is  no  more  a  lawyer  than  a  devil." 

1 8  ^*  ^6«!   ^  ^^  ^  tnerckanit  ^  he  is  a  bankrupt  knave ;"  or  "  that  he  will 

StoStonr.      ^  *  bankrupt  in  two  days,**  or  words  tantamount,  as,  **  you 

Smith.—*      dre  a  sorr]^  fellow,  and  a  rogue,  and  compounded  your  debts 

3  Cain.  3S9.  for  five  shiUines  in  the  pound.'*  So  to  an  attorney  or  clerk^ 
—4  Co.  16,  a  y0^  ay ^  wellknown  to  be  a  corrupt  man,  and  to  deal  cor- 
BorcUey.—  niptly*^    So  he  is  a  cheat,  or  he  is  a  rogue,  or  he  is  a  common. 

4  Bac  Abr.  barrator*  In  each  of  these  cases  the  words  are  actionable 
m^^IlL  —  **  tkemsehes.  And  when  words  are  used  to  any  person  ap 
1  Wadi.  I'so.  pU<^&blc  to  his  trade  or  professkm,  tending  to  scandalize  it, 
—2  Dajr,  '  they  shall  be  taken  as  af^lying  to  it ;  or  to  say  of  a  law- 
4M»6.--|M5ro.  yer,  he  IS  a  dunce;  or  a  physician,  he  is  a  qoaek.  4 
*^-  '**•      Bac.  490,  491 5  Fair.  R.  112. 

1  Cro.  03,  §  15.  Fourth,  so  words  implying  a  crime  may  be,  in  them- 
c^^"^  ni  '^^^^)  actionable ;  as  to  say  one  is  a  rAdlimu  and  traiiorcuf 
•V^  p.  ^  hutoe.  So,  ^  if  you  had  your  deserts  you  had  been  hanged.** 
Thorn.  *    .     Yelv.  104,  107. 

62,  Donne^f  §  16  So  to  say  to  one,  *M  am  thoroughly  convinced  you 
^wp.  275.  ^^  S^il^)  (innuendo,  of  A's  death,^  and  rather  than  yoif 
-^ro.  Car.  should  go  without  a  hangman,  I  will  hang  you.**  Actiona- 
3i,Crump8e  ble  to  say  of  a  shoemaker^  he  is  a  bankrupt^  as  he  may  be 
••  ^*™**       one.    So  of  a  drcver.    2  Day's  Ca.^  96,  Lewis  v.  Hawley. 

2  Era.  232.  §  17.  Fifth,  M  io  venom  m  office,  and  words  m  ihamehu 
489 -^Lik  ^'^^''^^ '  ^  ^®  omce  may  be  an  office  of  dignUy,  Imti,  or 
SH^w*.  /^^*  Hence,  words  only  inporHng  bad  mtenltoiw,  are  ac- 
Prinn ;  7  tionable,  when  spoken  of  public  perscm  or  magistraUs  ;  as 
Mod.  107,  to  sa^  of  a  justice  of  the  peace,  ^  he  is  a  Jacobite,  and  for 
m^  same  brinong  in  the  pretender  and  popery,  to  destroy  our  na- 
***  *  tion.'' 

Stra.  617,  §  18.  So,  to  say  of  a  justice  ^  he  is  a  roical,  a  viUnm,  or  a 
Attoo  V.  ^  liar :"  So, "  he  hideth  felonies,  and  is  not  fit  to  be  a  justice  of 
4Cor'i6 '  ^^^  peace  :^  So,  he  is  a  papist,  (in  England,)  so,  ^  he  is  no 
cateof  *      true  subject.^' 

Stackiy.  §  19.  So,  to  say  of  a  justice, "  I  never  could  have  justice  of 

1  Com.  D.     IjIjj^  Jj^j  always  injustice." 
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§  90*  In  all  these  cases  there  is  a  difference  between    Cb.  63. 
words,  which  imply  a  want  of  understanding  or  ability^  and     jlrt.  % 
want  of  vr^rifjf ;  for  every  one  b  accountable  for  his  nonl  ^s^^->/^^J 
of  inUgriij/j  but  not  for  want  of  abilitUB.    Hence,  in  offices  of  8  Mod.  270. 
proj^t^  worcb  which  import  a  want  of  abUitus  or  inkgriiy  are  Ha  £»?*** 
actionable ;  but  in  offices  of  credit  or  honour^  words  that  im*  233.-l3alk. 
port  only  a  toant  of  abilities^  are  not  actionable;  but  other-  695.— Bal. 
wise  tf  7o0nt  of  integrihi.    By  want  of  abilities^  he  does  not  y^'^^* 
lose  his  office  or  profits,  but  want  of  integrity  is  a  good  ii^ll-s'co, 
cause  for  taking  his  office  from  him.    As  to  say  of  a  justice,  125, 126. 
^  he  is  an  ass,''  for  one  cannot  help  his  want  of  abiUttes  ;  but 
may  his  want  of  integrity • 

§  21.  But  even  in  an  office  of  honour,  if  he  be  accused  of  $*|l  ®*2flo" 
ill  principles,  and  of  being  ilUaffected  to  the  government,  he  yow^il  ••  * 
shall  have  an  action.    For  though  one  cannot  be  wiser,  he  Cowe. 
can  be  more  honest.    To  say  of  a  steward  of  a  court,  ^  he 
hath  wronged  me  in  his  court,  and  hath  not  performed  his 
office,  according  to  law^"  is  actionable : 

§  33.  So  to  say,  "  he  did  of  malice  pervert  the  law,  to  serve  Cro.  Jam. 
his  own  turn  i"    Beaumond  v.  Hastings,  4  Bac  489,  490 :       ^^' 

§  23.  So  to  say,  "my  Lord  Chief  Baron  cannot  hear  of  4Bac-  488, 
one  ear:''    So,  "  he  is  a  corrupt  man:"    So,  "  he  is  a  false  '^^*   "** 
justice :"    4  Bac.  488.    So,  "  he  is  a  partial  justice."    Cro. 
£1.  351.    For  if  any  of  these  charges  be  true,  the  officer 
or  magistrate  accused,  is  unfit  for  the  office,  and  ought  to  be 
removed  from  it. 

§  24,  But  words,  charging  a  member  of  parliament  with  the  ^^'J^\ 
want  of  sinurity,  are  not  actionable.    The  charge  was,  that  ,,.  Home 
he  would  not  obey  his  constituents'  instructions.    And  the  sLnecase, 
court  decided :  First,  that  words,  imputing  punishable  crimes,  3  wa>.  17 
are  actionable :     Second,  that  if  the  worcb  may  be  of  proba^  ^^^^' 
bh  ill  consequence  to  one  in  his  trade,  office  or  profession, 
they  are,  also,  actionable :    And  third)  to  impute  to  any  man 
the  mere  defect  of  moral  virtue,  mored  diUy,  or  obl^ation, 
which  renders  a  man  obnoxious,  is  not  actionable. 

§  35.  And  in  all  these  cases  before  stated,  no  special  dor 
mc^es  need  be  stated  or  averred,  where  the  slander  concerns 
a  man's  life,  liberty,  members,  corporal  punishment,  or  pu* 
nishment  in  criminal  process,  office,  trust,  trade,  calling,  con- 
tagious disease,  causing  a  separation  from  society. 

§  36.  The  distinction  now  of  punishments,  infamous  or  not 
infamous,  does  not  hold ;  for  both  imply  damage  and  dis- 
grace, at  first  view ;  though  the  former  do  more  strikingly 
than  the  latter,  the  line  of  distinction  seems  to  be  this. 

§  27.  The  twelfth  article  in  our  bill  of  rights,  provides,  that 
the  legislature  shall  make  no  law  to  inflict  infamoiu  punish- 
ment, without  trial  by  jury.    Punishments,  clearly  infamous, 

VOL.  II.  72 


570  CASE  ON  TORTS. 

Cb*  63.  are  death,  gallows,  pillory,  brandiog,  whipping,  confinement  to 
Jlri^  3.  hard  labour,  and  croppbg.  Blackstone  considers  stocks  and 
v.^^v'^^  house  of  correction,  tgnomvniousj  as  well  as  whipping  and 
4  Bi.  Com.  pillory.  But  in  some  b<M>ks,  imprisonment ;  stocks,  a  species  of 
T^^Uawit-  unprisonment ;  house  of  correction,  a  species  of  connnement, 
nest,  what '  ^d  fines,  and  a  fortiori^  bindine  to  the  peace,  and  good  be- 
he  layi  it  haviour,  are  nfC  nn/amoia  ;  and  the  latter  opinion  our  law 
fabe^  when  adopts,  in  its  practice  on  the  constitution*  Hence,  a  justice 
MtaJf^Mfi-  ^f  ^°^  peace,  in  whose  court  there  is  no  jury,  tries  the  ofience, 
ierialin a  and  is  allowed  to  mpriion^foru^  to  send  to  the  house  of  cor- 
^icialtrial^  rection^  and  bind  to  the  peau  and  good  behaoicur;  viewing 
^le.^'^*^^'     these  punishments  as  not  infamous  ;  but  not  to  adjudge  to  the 

gallows,  pillorjr,  hard  labour,  branding,  cropping,  or  whipping* 
Hoh.  140,  $  38*  So  it  is  actionable  to  say  of  an  officer,  that  he  is  a 
caie  qi  common  barrator.  So  of  a  church  warden,  that  ^  he  has 
4^!^.^iM)  ^*^^^^®^  ^^^  parish,"  as  this  is  clearly,  if  true,  a  misdemea- 
Stroyev.  '  nour  in  his  omce. 
Hohnes.  §  29.  So  to  say  of  one,  he  is  a  cozening  knave ;  of  a  bai- 

lifi,  attorney,  or  one  in  office  or  entrusted.    And  Yelv.  32, 

63;  Cro.  Car.  489,  Seaman's  Case. 
Bui.  N.  P.         §  M*  And  every  one  is  answerable  for  the  slander  he  pro- 
'10.— 2Etp.    pagates  of  another,  and  it  is  no  iustification,  the  defendant 
^^*  heard  the  words  from  another ;  or  that  he  read  them  out  of  a 

newspaper  or  letter,  or  only  reported  it  as  a  story.     But 

some  exceptions  post. 

§  31.  To  say  of  one,  ^^  William  Kempe,  will,  within  these 

two  days,  be  a  bankrupt^'*^  is  actionable ;  l^eldi,  on  demurrer 

to  the  declaration. 

sSeiw.  But  words  ^  imputing  to  a  person  an  evil  incluiation,  which 

1066,  Hani-  jg  jjot  carried  into  efiect,  are  not  actionable.'^  Per  Ellenbo- 
wn  r.  Strat.  ^^^^^  ^   j   ^    jj    ^^^^^ 

6  Johns!  R.  §  32.  To  say  of  a  merchant,  ^^  you  keep  false  books,  and 
47^  Backut  I  can  prove  it,  is  actionable."  And  after  damages  assessed 
ti.  Richard-^^  ^^  several  counts,  the  plaintiff  cannot  enter  a  nolle  prosequi 


Dyer,  7S,  pi. 
6,  Kemp^i 


,  m  eiror. 


as  to  one  of  them,  witiiout  leave ;   and  after  judgment,  on 
demurrer,  overruled. 
8  Johns.  R.  '     $  33.  So  it  is  actionable  for  one  to  say  his  watch  had  been 
74, 77.-6     stolen,  and  he  "  had  reason  to  believe  A  took  it."  And  to  say 
Johns.  R.  82.  |0  ^  witness,  while  giving  evidence,  in  a  cause  in  court,  to  a 
point  material  to  the  issue,  ^  that  is  false,"  is  a  charge  of  per- 
jury, if  spoken  maliciously. 
1  Johns.  330,      §  ^^*  ^  Words  spoken  of  a  sheriff  as  to  his  office,  chai^- 
Doiev.  Van  ing  him  with  malpractice*    As  to  say  he  collected  monies  on 
Rensaiaer.     execution,  and  converted  them  to  his  own  use,  and  they  can- 
not be  got  out  of  his  hands,  are  actionable* 

*  6  Johns.  R.  82, 83.— Not  if  onlj  a  chai;g;e  of  falsehood.  Id.  k  3  Cames^ 
R.  73 ;  1  Johns.  R.  505,  Stafford  v.  Green. 
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§  S5»  Tp  Bay  of  an  attoniey,  ^  I  have  taken  a  summons  to    Cr*  63.^ 
tax  bis  bill ;  1  shall  bring  to  book  and  have  him  struck  off     ^ri.  % 
the  roll,'^  not  actionable ;  aliter,  to  say  ^^  he  deserves  to  be  v^^^v^^^ 
atmck  off  the  roll."    3  Esp.  R*  634,  Phillips  v.  Jansen. 

$  36.  Action  on  the  case  for  d^omation  as  (e  drunkenness*  13  Man.R. 
The  plaintiff  in  his  declaration  stated  that  he  was  a  faithfiil  ^^  c;had- 
eood  citizen,  &c*  ^  and  for  more  than  eight  years  last  past,  sr^^Jr. 
Bad  been,  and  now  is,  a  minister  and  preacher  of  the  gospel, 
legally  settled  and  ordained,  over  the  con^egational  church 
and  society  in  Hatuyott^  of  good  reputation,  &c«  i&t  tempe* 
ranee,  &c.  and  ever  free  from  the  criminal  offence  of  drun- 
lunntss^  &c«    Yet  said  Briggs,  not  ignorant,  &c.  but  mali- 
ciously intending  to  defame  the  plaintiff,  in  his  good  name, 
&c«  and  to  ^  injure  him  in  his  ministerial  oflBce  aforesaid,"  j&c* 
did  speak,  &c.  of  the  plaintiff,  so  being  a  minister,  &c.  the  fol- 
lowing false,  &c.  words :  ^  Old  Ouiddock,^^  (meaning  the  plains 
tiff,)  ^^  stayed  at  our  house  last  night,  and  was  pretty  devilish 
drunk.     lie  was  so  drunk,  he  could  not  find  his  keg ;  he 
made  out  to  stagger  up  to  the  house ;  he  was  drunk*''    At 
another  time  the  defendant  uttered  concerning  the  plaintiff, 
other  words,  but  of  the  same  import.    Ad  danmum,  (3,000. 
Verdict  for  the  plaintiff*    Motion  in  arrest  of  judgment,  ^  be- 
cause the  declaration  did  not  shew  a  sufficient  cause  of  ac- 
tion*''   Judgment  not  arrested*    And  held,  the  action  lay 
without  any  colloquium  of  the  plaintiff's  ojfiu  or  profession ;  Cited  3 
and  without  proof  of  special  damages*   The  defendant  urged,  ^^-  ?ZT'^ 
here  was  no  crime  alleged,  nor  did  the  words  relate  to  |  ^i^  j^^^^ 
any  office  or  trade*    In  this  country  are  no  ecclesiastical  34.^ro.  * 
preferments.  C*'-  33. 

Plaintiff  urged,  the  words  were  tantamount  to  saying  he  Cited  Ai^ 
was  a  drunkard.    And  if  true,  would  cause  his  removal  from  |f £f||(^ 
his  ministerial  office.    That  if  the  words  charged,  are  dis-  sac.  Abr. 
graceful  to  a  person  in  his  office  w  profession,  and  it  so  ap-  Blander^  3. 
pears  from  the  words  themselves,  an  action  lies,  without  Z^^^j^ 
averring  a  colloquium^  concerning  the  oSce  or  profession*  |taj.  1480.' 
The  court  held,  it  is  actionable,  falsely  and  ^laliciously,  to 
charge  a  setded  minister,  *^  with  being  drunk^  and  with  having 
had  a  drunken  frolic,  so  that  he  was  unable  to  go  home," 
without  alleging  or  proving  some  special  damage*    Cited  1 
Com*  D*  973*    Reasons  stated  at  large.    No  colloquium  ne- 
cessary*   See  Minbters  and  Religion,  ch*  48,  as  to  their  te- 
nures in  their  offices,  &c. 

To  say  of  the  plaintiff,  he  is  peijured,  is  actionable*     1        ^  > 
Caines'  R.  497 ;  3  Caines'  R.  91.    So  to  way  to  cme,  ^  you 
swore  to  a  lie  for  which  you  now  stand  indicted*"    3  Caines*  - 
R*  73* 
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Cb.  63. 

Art.  3. 

6  Johns.  R. 
188,  192, 
Brooker  v« 
Coffin. 


11  Sett.  ch. 

31,8.1,2,3. 
~1  R.  L. 
124. 


Doof  1.  376. 
— 4Co.  13, 


4Co.  16, 
Davu  9. 
Garden!. — 
2E>p.  236, 
Reeve  v. 
Holgate. 


§  37.  The  rule  laid  down  in  New  York,  in  tUi  c^e,  was, 
that  the  words  are  actionable  in  themselves,  if  tr^e,  when 
they  ^^  will  subject  the  part^  charged  to  an  indicdntot  for  a 
crime  involving  moral  turpitude,  or  subject  him  to^'  an  infa- 
mous punishment."  This  general  rule  in  itself,  ddes  not  vary 
matenally  from  the  rule  commonly  laid  down.  Yet  the  case 
that  ^ve  rise  to  it,  seems  to  be  considerably  different;  for 
in  this  case,  Brooker  v.  Coflm,  the  defendant  said  the  plaintiff 
was  a  common  pro8titutej  and  he  could  proot  iu  Yet  the  court 
held,  these  words  were  not,  in  themselves,  actionable*  Taking 
these  words  and  the  rule  together,  the  inference  seems  to^be, 
that  the  court  thought  that  common  prostitution  did  not  involve 
moral  turpitude.  Yet  it  may  be  doubted  if  the  court  meant  so. 
But  it  b  probable  the  decision  depended  mainly  on  the  pe» 
culiar  character  of  the  statute,  punishing  this  ofllence  among 
several  others.  By  this  statute,  common  prostitutes  are  de* 
clared  disorderly  persons,  and  may  be  sent  to  bridewell  or 
house  of  correction,  and  be  kept  to  hard  labour  sixty  days, 
or  even  six  months,  and  may  be  whipped  at  the  discretion  of 
the  General  Sessions  of  the  Peace.  The  court  say  that  the 
same  statute  inflicts  the  same  punishment  for  a  great  variety  of 
acts,  as  pretending  to  skill  in  physiognom;^ ,  palmistry ;  or  pre- 
tending to  tell  fortunes ;  vagrancy,  begging,  ju^ling,  disco* 
vering  lost  goods ;  also,  on  persons  runnine  away  from  their 
wives  and  children,  vagabonds  and  wanderers,  and  all  idle 
persons,  not  having  visible  means  of  livelihood ;  and  to  extend 
the  action  to  these  cases,  would  be  going  too  far,  iic*  But  it 
may  be  observed,  the  rule  is  in  the  alternative,  moral  turpi- 
tude or  infamous  punishment. 

Art  3.  Words  iictumo6k  by  reason  of  some  special  damage. 

§  1.  These  cases  are  not  many.  Wherever  the  words 
spoken,  are  true,  which  must  be  specially  pleaded,  there  is 
-damnum  absequ  injuria^  and  no  action  lies. 

§  2.  In  these,  as  in  all  cases  of  slander,  ^  the  sense  of  the 
words  must  be  taken,  and  the  sense  of  them  appears  by  the 
cause  and  occasion  of  speaking  them,  and  according  to  the 
subject  matter."  And  when  special  damages  are  the  ground  of 
the  action,  none  lies,  or  can  be  supported,  till  these  are  spe- 
cialiy,  and  with  certainty,  laid  and  proved.  Special  dama^ 
ges  mav  be  sustained  by  one  in  several  cases,  but  most  gene- 
rally, by  loss  of  business^  tUle,  service^  preferment,  and  of 
marriage*  When  the  words  in  their  nature,  refer  to  either, 
no  colloquium  need  be  stated  concerning  it. 

§  3.  As  where  the  plaintiff'  declared  she  was  a  virgin  of 
good  fame,  and  about  to  be  married  to  one  A ;  and  that  the 
defendant  said  of  her,  ^^I  know  D^s  daughter;  she  dweOs 
in ;  and  there  was  a  grocer^  that  did  get  her  with  childb*' 
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By  reason  of  whicli  words  the  said  A  refused  to  many  her.  Ch,  53. 
The  plaintiff  recoyered  special  damages  on  account  of  this  jj^/.  3, 
slander.  v.^^*n/-^^ 

•  $  4.  In  these  cases  of  special  damages^  if  they  be  only  2  Efp.  S34, 
probable  and  remote^  the  action  lies.    As  where  a  person  is  Vau^han  o. 
remotely  an  heir,  and  has  but  a  possibility  to  inherit ;  yet  if  ^"/IJ^j^. 
he  can  prove  his  possibility  worth  so  much,  or  that  he  be  ^^^^  ^,  ^a- 
offered  so  much  for  it,  and  the  words  tend  to  deprive  him  of  nister. 
it,  they  are  actionable. 

§  5.  In  this  case,  Hartly  sued  for  c(msequenH€U  damages,  SD.I^E. 
arising  from  slander,  spoken  by  the  defendant,  of  the  plain-  i^tHartiej 
tiff.   The  plaintiff  in  his  declaration  stated  that  he  was,  until  CweT^d,^ 
the  speaking  the  false  and  scandalous  words,  &c.  ^  from  _i  Rol. 
time  to  time,  occasionally  employed  to  preach  to  a  certain  Abr.  58. — 
congregation  of  persons,dissenting  from  the  church  of  Eingland,  BwDesr*. 
at  a  certian  chapel,"  &c.  in,&c.  '^  for  that  purpose,  regularly,  Pnidlin.— l 
and  in  due  form  of  law  licensed."    And  by  reason  of  Us  Vent.  4, 
good  character,  and  of  his  preaching,  had  **  received  divers  ^^^  ^ 
great  gains,  profits,  and  emoluments,  to  his  great  benefit."  ch^?  J.  499 
^  And  to  the  comfortable  support  of  himself  and  family,  to  Low  v. 
wit,  at"  &c.     Yet  the  defenaant,  knowing  the  premises,  and  5*^^**^'"" 
maliciously  intending  to  deprive  him  thereof,  and  to  bring  j^j^'  195^ 
him  into  disrepute,  and  detestation  among  his  neighbours,         ' 
and  among  the  persons  frequenting  the  said  chapel,  and  to 
induce  them  to  prevent  his  preaching,  or  receiving  any  gain 

thereby,  on ,  at         ,  spoke  certain  scandalous  words, 

(statine  them,)  charging  the  plaintiff  with  incontinence,  per 
quod  ne  was  injured  in  his  good  name;  fallen  into  disgrace 
among  his  neighbours,  and  with  the  persons  frequenting  the 
said  chapel,  as  aforesaid ;  insomuch  that  the  said  persons, 
frequenting  the  said  chapel,  by  reason  of  the  speaking,  &c. 
have  wholly  refused  to  permit  him  to  preach  at  the  said  cha- 
pel ;  and  have  withdrawn  from  him  their  countenance  and 
support ;  and  have  discontinued  givine  him  the  gains,  pro* 
fits,  and  emoluments,  which  they  had  usually  given,  and 
would  otherwise  have  riven  ;  and  that  the  plaintiff  was,  in 
other  respects,  ^eatly  damnified  and  hindered  in  getting  his 

livelihood,  to  wit,  at  .    Verdict  for  the  plaintiff.     mo» 

tion  in  arrest  of  judement,  becau^  to  support  special  damor 
ges,  it  was  not  precisely  laid,  who  the  persons  were,  who,  in 
consequence  of  the  slander,  discontinued,  as  to  the  plaintiff, 
the  emoluments  he  had  before  received ;  or  that  there  was 
any  certain  stipend  annexed  to  the  chapel ;  or  that  the  per- 
sons who  frequented  it  had  a  right  to  remove  him  from  it ; 
or  that  he  was  a  preacher,  duly  qualified  according  to  law. 
But  judgment  for  the  plaintijOf.  For,  said  the  court,  ^  wh«*e 
the  plaintiff  brings  an  action  for  slander,  by  which  he  loit 
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his  customers  in  his  trade,  in  order  that  the  defendant  may 
be  enabled  to  meet  the  charge,  if  it  be  false,  the  plabtm 
ought  in  his  declaration  to  state  the  names  of  those  custom- 
eiB«  But  here  the  plaintiff  was  in  possession  of  this  office, 
and  we  are  to  conclude  upon  the  record,  that  he  was  proper- 
ly licensed,  but  how  could  he  have  stated  the  names  of  all 
his  congregation.  He  has  Btated,  that  in  consequence  of 
these  words,  spoken  of  him  by  tKe  defendant,  he  was  remov- 
ed from  office,  and  lost  the  emoluments  of  it,^^  which  is  suffi- 
cient.    $ee  Kirby,  65,  151,  390. 

§  6.  And  it  must  appear,  the  special  damage  was  the  legal 
and  natural  consequence  of  the  word  spoken  ;  for  an  illegal  con- 
sequence is  not  sufficient,  as  a  tortious  act*  3  Bos.  &  Jr.  284  ; 
3  Phil.  Evid.  108  ;  1  Starkie,  97. 

§  7.  Loss  of  preferments  To  call  a  clergyman  a  bastardy  a 
heretic^  or  excommunicate^  is  actionable,  when  he  alleges,  and 
proves  loss  of  preferment. 

§  8.  So  an^  action  lies,  for  saying  of  a  clergyman^  he  is  a 
heretic  or  excommunicated^  if  he  lose  a  certain  living  b^  it : 
But  not  for  speaking  these  words  of  a  layman^  for  here  is  no 
loss  of  preferment,  or  removal  from  such  an  office,  in  his  case, 
though  a  ^^  scandal  that  lessens  his  reputation.^^  This  case 
as  to  the  laymen,  is  not  to  be  understood  to  apply,  where  a 
heretic,  &c.  is  punishable  by  law. 

§  9.  So  an  action  lies  for  representing  a  tavern  to  be  a 
bawdy  house^  in  Dublin;  for  there  is  a  custom  Aere  for  bawds 
to  be  carted* 

§  10.  Loss  of  service.  If  a  person,  to  prevent  a  servant 
getting  a  place,  give  him  a  false  character,  an  action  lies ; 
but  then  it  must  appear  to  be  done  maliciouslju  and  with  an 
ill  intention.  For  though  the  character  given  oe  false,  vet  if 
no  malice  appears,  no  action  lies*  There  must  be  botn  ma^ 
lice  and  falsehood^  even  though  the  master  make  specific 
charges  of  fraud.  As  where  the  former  master  chained,  in 
a  letter  to  one  Collier^  the  plaintiff,  with  overcharging  the 
prices  of  books,  he  bought,  and  pocketing  the  difference,  but 
the  fiaicts  were  not  proved,  and  he  lost  a  place  thereby  with 
one  Rogers.  And  it  was  ur^ed  for  the  plaintiff,  that  if  the 
words  ^^  be  slatiderous^  malice  is  implied.^'  Judgment  for  the 
defendant,  for  the  occasion  of  writing  the  letter  shews  there 
was  no  malice^  &c.  And  though  generally  true,  yet  it  is  not 
always  true,  that  if  the  words  he  false,  nuUice  is  implied. 

§  11.  Slander  of  titUy  and  so  loss  of  estate*  In  this  case. 
Lord  Mansfield  and  the  court  held,  that  to  support  this  actimi, 
there  must  be  malice,  either  expressed  or  implied ;  and  th^ 
words  spoken  go  to  defeat  Ou  plaintijps  title.  That  it  cannot 
be  maintained  when  the  defendant  speaks,  the  words,  to  pro- 
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feci  his  cwn  pmptriy^  or  to  do  a  moral  act,  and  to  save  another  -  Cr.  63. 
from  being  cheated.  Art.  3. 

§  13.  If  words  are  spoken  that  charge  any  facts,  which,  if  s.^^^^/"^^ 
true,  would  deprive  me  of  my  estate ;  an  action  lies,  if  the  3  Bi.  Com. 
words  he  false,  and  I  can  prove  special  damages.    As  to  say  ^'H^Co ' 
the  father's  heir  is  a  bastard;  for  it  tends  to  disinherit  him;  n/is^Ba-' 
but  if  the  defendant  pretend  he  is  the  heir,  and  the  plaintiff  niAer  v. 
a  bastard,  no  action  lies ;  far  then  it  is  a  claim  of  right.  BanUter. 

§  13.  If  one  be  possessed  of  an  estate  taU,  it  is  actionable  Cro.  Jam. 
to  call  his  fourth  son  a  bastardy  if  special  damages  he  laid  and  *^  v^^ 
proved,  though  he  has  but  a  remote  chance  of  mheritine  the  ^  ^' 
estate.    In  this  case  one  offered  the  fourth  son  so  much  for 
his  right  in  the  estate,  and  by  reason  of  these  words  he  re-  . 
fused  to  give  any  thing. 

§  14.  So  if  one  be  in  possession  of  an  estate,  an  action  4Bac  Abr. 
lies  for  saying  he  has  no  ri^ht  to  it,  it  special  damages  be  laid  J^*"^^l. 
and  proved.     So,  for  saying  a  strar^er  has  right,  if  special  cro  *£L  197. 
damages  be  proved,  but  not  for  saying  the  speaker  has  the 
title.   These  cases  must  be  taken  in  connexion  with  the  rule, 
there  must  be  malice.    For  it  often  happens,  that  attomies 
and  others,  honestly,  give  opinions,  and  say  one  in  possession 
of  an  estate  has  no  title  to  it,  when  it  turns  out,  ultimately, 
he  has  a  title  to  it,  and  the  very  opinion  professionally  given, 
may  have  occasioned  to  him  an  expensive  lawsuit.    These 
actions,  as  to  titles,  have  been  very  rare  here. 

Le  Briton,  in  the  case  above,  was  an  attorney.  The  case  Le  Brit^m. 
was  in  substance,  thus :  The  estate  worth  £1200,  originally 
did  belong  to  one  John  Loveday  ;  he  mortgaged  it  to  the  plain- 
tiff, who,  also,  got  a  prior  assignment  of  it.  It  was  at  auction, 
and  some  had  bid.  Le  Briton  was  ht€s  attorney,  and  he  a 
creditor  of  Laoedau.  Le  Breton  said,  at  the  auction,  he  was 
sent  by  Lee,  to  tell  that  Loveday  '^  was  a  bankrupt  before  he 
made  the  mortgage  to  the  plaintiff,''  and  that  Lee  intended  to 
sue  out  a  commission  against  him ;  so  far  was  true.  But  Le 
Breton  added,  of  his  own  head,  that  a  docket  was  made  out 
for  a  commission ;  and  that  his  name  would  be  in  the  Satur- 
day's Gazette.  This  was  not  true.  Whereupon  the  bidding 
eeased,  and  no  sale.  No  actual  malice  was  alleged  or  proveo. 
But  the  plaintiff's  counsel  inferred  malice  from  the  false  as- 
sertion, merely  the  defendant's  own,  and  without  authority 
from  his  client. 

Judgment  for  the  defendant,  and  the  court  added :  1st.  That 
it  was  clear  no  action  lay  against  him  for  delivering  ^^  the  mes- 
sage in  his  clientU  own  words^  nor  would  it  have  lain  against 
Lee,  had  he  given  the  same  notice,  as  far  as  fact,  to  the  bid- 
ders. It  was  to  protect  his  own  property,  and  his  duty  as  a 
moral  act  &c. 
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C^.  65*        3d.  That  though   Le  Breton  varied    from  his  clknt^t 
Art,  3.      message,  yet  it  was  not  in  substance  as  he  told  the  defeD* 
v^ppv-^^  dant,  ^'  that  he  would  take  out  a  commission  that  night  \^  and 
had  he  done  so,  the  name  of  Loveday  would  have  been  in 
the  Gazette,  as  stated,  nor  did  what  the  defendant  said,  mak^ 
any  difference,  with  regard  to  the  plaintiff  or  his  title;  for 
Loveday  was  th(sn  become  a  batikmpty  and  liable  to  a  com- 
mission. 
SMHart-  §  15.  Loss  of  business.    In  this  case  it  must  appear  the 

l^B  CM,  words  were  in  a  conversation,  concerning  the  business  or 
CroJsa.ssP,  }^^^*    -As  where  the  plaintiff  declared  he  was  an  tmi-ike^er, 

LerWs      *  in y  and  [that  the  defendant  said,  ^^  thy  hoiise  is  mfected 

caie^  with  the  pox,  and  thy  wife  was  laid  of  the  pox."  Judgment 
Erot^s.—  ^^^  ^^^  plaintiff;  for  it  shall  be  intended  the  great  pox ;  and 
2  £iuiid.*  if  the  small  pox,  it  is  actionable ;  for  it  is  a  discredit  to  the 
907.  plaintiff,  and  guests  will  not  resort  to  his  house.    But  to  state 

per  fttoci,  several  persons  left  his  tavern,  &c.  without  naming 
Bui.  N.  P.  7.  them,  is  not  laying  special  damages  properly.    But  if  the 
plaintiff  allege  that  A  and  others,  left  his  tavern,  it  is  suffi- 
cient to  prove  A  did,  though  not  the  others,  or  the  others  and 
not  A. 
a^xl^dr,      ^  ^^'  "^^^  plaintiff  declared  he  was  of  cood  fame,  &c. 
Haftlqp.    *  ^nd  a  draper^  &c.  and  the  defendant  said  to  him,  ^  you  are  a 
cheating  felloWy  and  keqf  a  false  book^  and  I  will  prove  itJ" 
Held,  no  action  lay,  because  no  communication  was  laid  con- 
cerning the  plaintiff's  trade,  or  dealing,  by  way  of  buying  and 
sellinff,  though  he  alleged  he  lost  his  customers. 

Wuliams*  notes.   These  words  not  actionable  in  themselves, 
but  only  so  because  spoken  of  one  in  his  profession,  office  or 
trade ;  then  it  must  be  alleged  they  were  so  spoken,  and  at 
the  trial  it  must  be  proved  they  were  so  spoken.    "  But  if 
the  plaintiff  avers  that  he  had  sustabed  special  damage,  by 
reason  of  the  words,  as  if  the  plaintiff  in  the  principed  case 
had  shewn  that  he  had  lost  some  particular  customer,  by 
name,  the  declaration  would  have  been  good,  on  account  of 
such  special  damage.''    2  Phil.  Evid.  108. 
Saik.694,         §  17.  In  the  following  cases  no  action  lies  without  a  coUo- 
iu>be^  ^'      9^^^*'^  <>f  t^c  plaintiff's  trade  or  profession.    Of  a  trader, 
^^'        "  vou  are  a  cheats  and  have  been  a  cheat  for  divers  years.'*'*   Cit- 
ed by  Williams,  2  Saund.  307. 
fH.m.53],      §  18.  So  ^you  are  a  swindler  ;^^   for  the  word  swindler 
Sayiie  v.       means  no  more  than  a  chtat^  which  has  always  been  held 
Jar  dine.       ^^^  ^^  ^  actionable.    It  is  not  every  cheat  that  is  liable  to  m- 

dictmeni. 
SBarr.  1688,      §  19.  But  the  action  lies  where  there  is  a  colloquium  of  the 
sSeto*      plaintiff's  trade.    As  for  one  sayine,  "yoii  are  a  rogue,  and 
thou  hast  cheated  me  of  several  pounas.^    Here,  also,  special 
damages  were  laid  and  proved. 
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$  80*  Bot  «ven  if  special  damagei  have  aecniec}  to  the    Cn.  63* 

5 plaintiff,  no  actkm  lies,  if  the  defendant  proves  the  wards  true ;     JtrL  4. 
or  then  it  is  no  slander  or  false  tah  ;  as  if  I  can  prove  the  ^^^i^v-^^ 
tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer  a  ^  Bi.  Con. 
Imave,  or  the  divine  a  heretic.  26 1!""* 

§  21.  In  Onslow's  case,  C*  J.  D'Grey,  laid  down  this  rule;  3  wus.  iso. 
^  words  are  actionable  when  spoken  of  one^  in  an  office  of 
profit,  which  may  probably  occasion  the  loss  of  his  office,  or 
when  spoken  of  persons  touching  their  respective  professions, 
trades,  or  business,  and  do,  or  may,  probably  tend  to  their 


§  32*  Loss  of  marriage*    It  is  actionable  to  *8ay  of  one,  ^^^'  ^^« 
"  he  was  harsh  to  his  former  wife,  and  would  tiot  allow  her  cro^— 1'' 
necessaries,'^  by  which  the  plaintiff  lost  such  a  marriage.  Com.  D. 
The  special  loss,  or  damages  in  this  case,  were  the  ground  of  ^3- 
action. 

§  33.  And  so  to  say  of  a  man,  he  is  a  whore-fnastery  where*  1  <^m.  D» 
by  he  has  lost  his  marriage  with  such  a  one,  &c.  ^^ 

§  24.  So,  to  say  a  single  wmnan  had  a  child  by  A  B,  is  j)^^^'^ 
actionable,  if  it  be  proved  she  thereby  lost  a  marriage.  And  Gaidiner. 
Croke,  J.  162. 

§  26.  Whenever  the  plamtiff  sues  in  these  cases  for  loss  of  S^'^Id^*'^' 
marriage^  it  must  be  alleged,  a  treaty  was  on  foot  for  a  mar-  qopUm.  ** 
riage  with  some  particular  person  ;  and  that  it  was  broken  off 
iy  reasim  of  tiu  wo/fds  spckm. 

§  26.  And  it  has  been  also  decided,  that  a  ^  charge  that  4Bac.  496, 
all  persons  of  good  credit  refused  to  let  the  plaintiff  marry  gu^^** 
into  their  famUies,  is  too  general  and  bad ;  for  in  such  case, 
no  particular  damage  is  proved,  and  no  case  is  specified  to 
which  the  defendant  can  answer. 

Art.  4.  Words  not  actionable* 

§  1.  It  is  not  actionable  to  say,  ^  you  are  ybrnoorti,  and  I  <^  »*  ft  £• 
can  prove  it  5"  for  forsworn  does  not  mean  perjwy*    But  aJ^^^ 
these  words  are  actionable,  if  alleged  and  proved  the^  were  Schoffield.-^ 
spoken  in  reference  to  some/itdtctai  proceeding,  in  which  the  4  Co.  15.— 
plaintiff  had  been  sworn,  and  this  want  of  reference  is  not  2^^*»«»'  *- 
aided  by  the  tnntiemlo. 

§  2.  Words  are  never  actionable  tn  themsehes^  unless  they  Sivni.  ise, 
impute  some  crtme^  liable  to  punishments  But  HoU?s  rule,  as  to  ^  Oiiri<wr»« 
vt/omota  punishment,  as  pOlory,  &c.  was  denied  here.  ^kiei'lU 

§  3.  Mere  scurrilous  or  opprobrious  words,  spoken  of  one,  346. 
are  not  actionable :   Nor  for  words  of  heat  or  passion^  as  to 
call  one  a  rascal  or  rogue,  if  productive  of  no  special  damages. 
Nor  is  it  any  scandal  to  be  guilty  of  a  trespass.    3  Bl.  Com. 
125 ;  Farr.  R.  104,  Harwood  v.  Parrot ;  Cro.  El.  620. 

6  4.  So  it  is  not  actionable  to  say  of  one  ^^  he  is  a  brawler^  ^^-  ^^»  ^^ 
and  quarreller^  and  gave  his  champion  counsel  to  kill  me,  Aiien.^i 
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Ch.  6S«  and  then  to  fly  the  countiy  \^  for  no  fact  is  charged  to  have 
Art.  4.  hun  committed^  and  no  crime  jmnithabU  by  law. 
v^^-v^i^  §  5*  Nor  are  words  actionable,  spoken  by  way  of  advice 
3Bl.Com.  and  friendship,  adnioniti<»,  or  concern,  ana  without  any  ill 
nV^^"^*  oi// ;  f(»*  in  none  of  these  cases,  are  they  mo/tctouf/y spoken. 
2  b.'&  E.  §  6*  Nor  is  it  actionable  to  $ay  one  i$  in  gaol  for  stealing  a 
476.  horse ;   for  he  may  be  innocent,  though  imprisoned  for  this 

^  ^^o^  offence.  Nor  for  saying  of  one  he  is  a  seditious  man^  and  a 
Brittridre^s  '^^^^^  knaoe  ;  for  they  only  imply  a  disposition  to  sedition 
cait.  and  theft;  and  not  that  the  pany  was  ever  guilty  ofeiiher* 

But  adjectioe  words  are  actionable  when  they  ^ presume  anaei 
commiited^'^  and  not  when  they  do  not  imply  an  act  commit- 
ted ;  as  to  say  one  is  a  perjured  knave^  or  a  carrtpt  judge ; 
for  here  it  b  unplied  an  act  is  done. 
2£«p.  229.        §  7.  Nor  is  it  actionable  to  say  the  plaintiff  has  killed  a 
iT^S&w  v^^   man,  who  is  apparenth)  alive  ;  for  then  it  appears  no  murder 
Cke.^       can  have  been  committed.    Nor  is  the  plaintiff  in  any  dan- 
Cro.  206.— 1  ger  of  punishment.    Nor  is  it  actionable  to  say,  ^  the  plain- 
^f^*  ^*       tiff  is  a  thief,  and  stole  my  corn  in  my  field  ;'*  for  standing 
com  is  intended,  which  cannot  be  stolen.    Not  to  say  an  at- 
torney in  a  particular  suit,  knows  nothing -about  it.    8  Johns. 
64. 
/  3  Wils.  177,      §  8.  J^or  is  mere  matter  of  opinion  actionable ;  as  where 
18^  Ondow  Home  said,  "  as  to  instmcting  Mr.  Onslow,  you  might  as 
2  w!™L~**  ^^U  instruct  the  winds,  and  should  he  promise  assistance,  I 
760.— 2£ip.  should  not  expect  he  would  ^ive  it  :^'  words  spoken  of  a 
'^^  representative  at  a  legal  meetmg  of  a  corporate  body. 

1  Com.  D.'  §  9.  Nor  are  mere  general  expressions  actionable.  As  to 
i^n*  D  ^^  ^"^  ^  ^  debauched  man,  and  not  fit  to  be  a  justice,  &c. 
i^om^D,  g^^  words  spoken  between  members  of  the  same  church,  in 
Johns.  R.  the  course  of  their  relidous  discipline,  and  without  malice ; 
180,183,  and  the  jury  is  to  decide  if  malice  or  not.  1  Bin.  178;  5 
nShl^T.    Esp.R.  109. 

Biii.N.pr8.  §  10.  Nor  is  it  actionable  to  give  a  false  character  of  a 
—-2  Etp.  servant,  if  there  be  no  malice^  or  none  apj)ears.  As  where 
S'/ste^'  *  ^^'^^^  *"^  ^^^  former  mistress,  for  saying  to  a  lady  who 
^^^aoa  S^  came  to  incjuire  the  plaintiff's  character,  ^  that  she  was  saucy 
wife— 3  Bl.  and  impertinent,  and  often  laid  out  of  her  own  bed,  but  was 
^*te '  ft  ^*  ^  cledLU  girl^  and  would  do  her  work  well."  The  plaintiff 
Cro.'^.     F*^ved  she  was  by  these  words,  prevented  getting  a  pls^e. 

•   91 1 W.. ,  The  court  decided,  that  no  action  lay ;  for  it  was  a  confidm- 

Bl^6.         tial  discourse,  and  not  malicious^  and  the  gist  of  the  action  is  . 
sotT'  *  ^*   fMlice^  "  which  is  not  implied  from  the  occasion  of  speaking, 
hat  should  be  directly  prooed.^^    But  the  jury  may  infer  malice 
from  circumstances. 
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•  f  11*  Nor  18  it  actionable  to  speak  words  in  l^alprocudr    Ch.  63. 
ings.    As  where  one  exhibits  articles  of  the  peace  against  the    ArL  4* 
plaintiff,  for  divers  offences,  in  order  to  have  him  oound  to  K^^i^s^^t^ 
nis  good  behaviour,  no  action  lies ;  for  the  complainant  has  iD.kE. 
pursued  the  due  course  of  the  law,  and  justice ;  and  if  those  lii'T*?^' 
actions  were  permitted,  those  who  have  just  cause  of  com-  ^  iJixon-— 
plaint,  would  not  dare  to  complain,  for  fear  of  vexation.   But  I'saund. 
the  party,  in  such  cases,  must  confine  himself  to  legal  forms;  120 to  13S,  • 
and  not  charge  crimes  not  within  the  jurisdiction,  to  which  he  ^^^\ 
applies*    And  if  the  matter  charged  in  any  court,  be  ecco-  c^u, 
minable  there^  no  action  lies,  thou^  it  be /a^^e;  because  in  Bnckleyv. 
the  course  of  justice.    But  if  the  defendant  talks  at  large,  in  ^^^^1^ 
the  country,  and  avers  his  proper  charges  to  be  true,  an  ac-  24S.-^ift    ' 
tion  lies ;  for  thus  to  proclaim  them  at  large,  is  unnecessary^  Co.  104, 
and  not  to  promote  j\iBtke.    Haw.  P.  C.  B.  1,  a.  72,  King  v.  Hcwey's 
Bailey ;  4  Bac.  Abr.  452,  Libel  A.  2;  Esp.  Dig.  506.  ^Twi. 

§  12.  So  if  a  witneBS  go  beyond  the  pointy  in  issue,  and  sUm-  s  Esp.  239. 
itr  a  third  persoujii  is  actionable,  for  justice  does  not  require  — Cto.  £i. 
this.  ^248, 

§  13.  But  if  one  object  to  a  witness,  that  he  is  perjured,  2  Cro.  91.— 
though  it  be  false,  no  action  lies ;  for  it  is  in  the  course  of  ^^  ^^V^ 
justice.    So  to  sa^  an  affidavit  agamst  him  is  false,  is  not  ac«  234..^* 
tionable,  when  this  is  said  in  the  course  of  justice.  Burr.  807. 

§  14.  So  if  one  makes  title  to  land  on  9l  forged  deed,  no  ac-  ^Co.  18,  in 
tion  lies,  unless  it  appears  the  party  usin^  it,  knew  it  was  p^^aon. 
forged.    4  Bac.  495.    One  of  tne  parties  m  a  suit,  says  in 
court,  the  testimony  of  a  witness  is  a  lie,  and  I  can  prove  it, 
is  not  actionable.     1  Penning.  233. 

§  15.  Jfor  is  it  actionable  to  speak  words  as  counsel  in  a  Cro.  Jam. 
cause,  pertinent  40  the  issue  ;  nor  from  concern,  nor  to  read  ®li  Brook* 
them  as  a  story  out  of  a  history,  without  any  malice*    So  any  torae^l- 
thing  that  shews  the  words  were  not  spoken  in  a  defamatory  Bui.  N.  P. 
sense,  or  not  spoken  maliciously,  proves  that  no  action  lies.      l<>* 

§  16.  Nor  is  it  actionable  to  say  one  brought  in  false  wit'  l  Cro.  93 
nesses* 

§  17.  Nor  to  call  one  a  rebellious  knave,  is  it  actionable.        1  Cro.  171. 

In  Wood's  case  it  was  held,  that  no  action  lies  against  an  ^^  ^*» 
advocate,  for  speakine  slanderous  words  in  defending  his  Onniton. 
client's  cause,  for  it  is  bis  duty  to  speak  for  him,  and  it  shall 
be  intended  he  spoke  according  to  his  instructions. 

§  18.  Nor  is  it  actionable  to  say  one  "  has  forged  the  hand  f^^'  ^^^' 
of  J.  -Y."  for  this  charge  is  too  general  to  be  punished  by 
statute,  or  the  common  law,  but  it  must  be  said  to  what  he 
forged  his  hand,  otherwise,  no  punishable  crime  is  charged. 

§  19.  Nor  is  it  actionable,  to  say  one  committed  suborna-  4Bac.  484, 
tion  of  perjury,  unless  perjury  has  been  committed,  in  fact;  j^?^  '• 
But  quaere,  and  Cro.  J.  158. 
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Qh«  63*  $  SO*  Nor  is  it  actionable,  in  England^  to  Haj  a  single  wo- 
ArU  4«  man  is  with  child  by  A  B,  and  thereby  incurred  the  displm- 
s.^f^^'^^  sure  of  herparentsy  and  was  in  danger  of  being  turned  out  of 
I  Lev.  261,  doors,  for  here  is  no  loss  of  marriage*  But  the  case  may  be 
?*^!"''  different  in  our  law,  as  here  is  a  charge  oi  fopUcatiaru  Nor 
Jbhns.  R.  ^^  New  York,  to  say  she  is  a  common  prostitute,  though  (me 
188,  Brooker  is  liable  to  punishment.  See  a.  2.  s*  37. 
V.  Coffin.  A  2U  Nor  is  it  actionable,  for  a  preacher  in  his  sermon,  to 

Cro.Jajn.01.  ^^^^^  ^  ^^^  ^^  ^  boo^  ;,^i^,^  S^slanderous  to  some  per- 

wood's  ca«e,  son,  unless  it  appear  to  have  been  done  maliciousbf ;  but 
cited  in  tho  qusre,  if  fdUe^  if  fnalict  shall  not  be  presumed.  This  seeras 
gj^^  ^  to  be  a  very  unsettled  point,  if  malice  shall  be  inferred, 
Montague,    when  the  words  are  faUe*    There  are  many  cases  both 

ways. 
Cro.  £1. 297,  .  $  32*  Nor  for  A^s  saying  to  B,  you  are  foresworn^  and  B 
^*MiSr'*  replies,  do  you  say  I  am  perjuredy  and  A  answers  yes ;  for 
"  "**  this  answer  is  rather  drawn  from  him  by  B. 
4  Bac.  498,  §  23.  Nor  for  words  spoken  in  ^jocose  way,  or  tram  con- 
Crawford  V.  cern  for  the  plaintiff,  and  not  from  ill  will  or  malice  towards 
Middleton,    Ydm.    Finn  r.  Dixon. 

4Bac. 60^        §  24.  Nor  for  saying  to  one, you  have  committed  burglary m 

^jown  V.  St.  j^^ij^  }^ig  Jiofosej  and  taking  his  goods ;  as  no  person  is  nam^ 

ed,  it  is  uncertain  whose  house,  and  whose  goods  are  meant. 

Gro.  Jam.  §  35.  So,  no  action  lies  for  saying  to  A  B,  ^you  are  a 

reward—    ^^f>f^  y^  ''^^*  ^y  *rees;^^  or  for  the  words,  ^ you  are  m 

Hob.^331       ^fi  ^^  ^^^  ^  ^^^^  >^'  f^^  ^7  ^^^  latter  words,  this  could 

Clerk  V.  ^     Only  be  a  trespass ;  as  trees  are  not  a  subject  of  theft ;  for 

R^*^k*«o""     by  trees,  generally  named,  the  court  mtends  standim  trtes^ 

6*Mod.  ^     ^^^  ^7  ^^™»  generally  named,  the  court  can  intend  only 

Baker «.  *    reaped  com.    And  by  wood,  wood  severed  from  the  land. 

Pierce.  andybf,  and,  and  are  both  explanatory^  and  the  same. 

Cro.  Jam.  §  26.  Nor  is  an  attorney  liable  for  any  words  spoken  by 

90,91 — 3     him,  relative  to  the  cause,  and ,  suggested  in  his  client^s  iiH 

iss.-^'s        structions,  though  groundless.    But  if  he  mention  an  untruth, 

Johns.  R.       of  his  own  head^  or  even  on  instruction,  if  not  pertinent  to  the 

W»  ^'  cause,  he  is  liable.     Here  the  defendantjustified,  specially. 

1  ^<*y«-  ^»*      §  27.  Nor  actionable  to  say,  "  Squire  Oakley  (  a  justice  of 

«fFirriM>  ^  the  peace,)  is  a  damned  rogue,"  not  bein^  spoken  of  him  in 

ton,  330,       bis  official  capacity.    But  words  are  actionable,  spoken  of 

«79.— 8        one  in  relation  to  his  office  of  sheriff,  charging  mal-practice* 

J^ns.  R.      Q^(  g^^]j  words  may  be  so  explained  at  the  time,  as  not  to  be 

actionable,  by  reference  to  a  known  transaction.    Words,  ac« 

tionable  in  themselves,  are  not  so,  if  spoken  between  mem* 

bers  of  the  same  church,  in  their  religious  discipline,  and 

without  malice.    Nor  is  it  actionable,  to  say  of  a  person, 

*^he  has  sworn  false,  or  has  taken  a  false  oath." 
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Art*  5.  Haw  words  are  to  bt  applitd^  innamiots^  ire.  '  Ch.  G8. 

§  1  •  The  old  doctrine  of  mUiori  Bentu,  is  now  exploded,  and    Art  5. 
words  spoken,  are  taken  in  the  common  meaning*     3  Cain*  s^^*v-^^ 
76 ;  1  Dall.  144 ;  2  DaU.  59 ;  2  Bin.  37.  » J^  W, 

§  2.  And  for  many  years  the  rule  has  been  settled,  that  q^^^.!. 
words,  in  this  action,  are  to  be  understood  and  applied,  in  3  Ecp,  ^1. 
the  plain  and  obvious  fneontng,  and  as  the  by-standers  na-  —Bui.  IT.  P. 
turally  understand  them ;  for  as  they  understand  them,  so  ^^J**l^** 
the  person  of  whom  they  ^e  spoken  will  be  affected  ;  when  2  Daiiaj,  59, 
they  understand  the  word  murder,  from  its  connexions,  to  Rex  v. 
mean  only  the  killing  of  a  hare,  he  suffers  but  a  trifle  in  his  Mitchell, 
reputation,  if  any  thing ;  and  he  suffers  much  more  when  they 
understand  it  to  mean  the  malicious  killing  of  a  man*    What 
is  a  charge  of  perjury,  &c* 

§  3*  Defamation,  or  slander,  is  that  by  reason  of  which  ^^^'  ^^* 
the  person  charged  becomes  liable  to  simer  some  corporeal  ^^' 
punishment^  or  sustains  some  damage* 

§  4*  When  the  party  charged,  states  all  the  words  in  one  JO  Co.  ^130^ 
count,  it  is  intended  those  not  actionable;  are  added,  only  to  caw!™  Bui. 
show  the  malice  of  the  speaker^  and  the  damages  are  for  the  n.  p*.  e.— ' 
actionable  ones  only.      Willes,  443,  Lloyd  v.  Morris;  2 
Saund*  171 ;  1  Hen.  &  Mun*  361 ;  Barnes,  478,  480;  1 
Freem*  83 ;  1  Bin*  537,  546. 

§  6.  Words  apply  to  offices,  trades,  professions,  &c.  ac-  4  Bac.  Abr. 
cording  as  the  discourse  is,  of  which  they  are  a  part;  and  JJ^JTm.-- 
to  get  at  the  true  meaning  of  the  de/Smiatofy  words,  it  is  often  t  Salk.  SiSj 
necessary  to  state  the  conversation  m  which  the^  are  utter-  Rcxr. 
ed,  or  in  what  is  called  the  colloquium ;  but  this  is  not  neces-  ^rS^ 
sary  when  the  defamatory  woras,  appear  themselves  to  re-  i39,_2  w. 

late  to  office,  trade  or  profession,  or  to  express  the  facts,  Bi.  969 * 

whence  the  loss  of  marriage,  &c.  arises.     A  colloquium  may  ®^^*  *• 
explain ;  so  may  an  innumdo,  but  the  inm^endo  can  never  cJ,n>!"il6. 
change  the  sense ;  hence  the  words,  he  burnt  ^^  my  bam^^  .^^  Bolvt.  * 
can  never,  by  any  innuendo^  be  explained,  "  my  bam  full  of  269.— Cio. 
com;^  but  it  may  explain  the  expression  guilty  ofdealh^  to  ^^'^ 
mean  murder;  and  though  the  colloquium  be  only  of  death,  ^x.  eda.*^. 
yet  no  inmundo  can  expkdn  forsworn^  to  mean  perjury;  and  Cpo* J.  107." 
what  the  defendant  meant,  is  a  fact,  for  the  jury  to  decide, 
in  Oldham  v.  Peake,  2  W*  Bl*  959. 

§  6*  The  inmundo  could  explain  the  words,  ^  the  young  3  SaUc.  iS6. 
gentleman,  the  other  side  of  the  water,"  to  mean  the  Prince  of  ^  ^^*» 
Wales,  when  he  was  beyond  sea,  and  this  and  otl^er  facts 
had  been  stated. 

§  7.  So,  *^  to  make  false  powers,  to  receive  seamen's  wages,''  t  Eq>.  sss. 
to  mean,  to  forge  them. 

§  8.  Nor  can  any  innwundo,  which  is-  a  word  of  explanation  Cowp*  flft,' 
or  appUcaticn,  extend  the  sense  of  words  beyond  Hmr  awn  22»ei^*' 
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Cb.  63»    meanings  unless  something  is  put  on  record  for  it  to  ex{dain# 
Art.  5.      This  extensive  matter  may  be  by  direct  averment,  by  redUUy 
v^^v^^*^  or  by  genercU  inference* 

4Bac.  616.       §  9.  An  innuendo  can  explain,  but  never  add ;  nor  is  the 
2^      '       matter  under  the  tnnuendo,  issueable,  and  if  rqmgnant,  it  is 

void.    Cro.  El.  609,  Corbett  v.  Hill. 

t  Em.  S56.        §  10.  And  if  the  person  be  uncertain,  no  innuendo  can  ex- 

J^™**  ^  plain  5  as  if  I  say,  "  l  know  one  near  or  about  J.  8.,  who  is  a 

notorious  thief,'^the  person  meant,  never  can  be  ascertained, 

by  an  innuendo,  where  there  had  been  no*  preoious  conterea^ 

turn  about  him. 

1  Rol.  81.         §  11*  The  true  rule'  is,  that  however  indirectly  the  plain- 

— iCom.  D.  tiff  is  described,  he  shall  have  an  action,  with  an  averment, 

^^'  he  was  meant,  if  he  can  prove  he  was ;  as  where  one  said 

^  he  that  goes  before  thee  is  perjured  '^  A  shall  have  an  action 

with  an  averment,  that  the  speaking  was  of  him ;  yet  where 

the  person  is  totally  uncertain,  no  averment  can  help  the 

case ;  as  one  of  my  brothers,  where  I  have  several ;  so, 

speakine  to  three  persons,  the  defendant  says,  ^^  one  of  you  is 

ICom.  D.     perjured  f  so,  the  Coxes  are  traitors,  none  of  them  can  sue, 

^^*  as  the  words,  in  themselves,  are  totally  uncertain. 

Bd.  N.P.7,      §  13.  If  words,  in  themselves,  be  actionable,  the  plaintiff 

gl^j^p^        cannot  give  evidence  of  any  loss,  sustained  by  the  speaking 

of  them,  not  speciaUy  allegea  ;  for  if  the  special  damage  be  not 

alleged,  the  defendant  has  no  proper  notice,  to  answer  thereto* 

Bq1.N.P.6,      §13.  And  if  the  words  be  not  actionable  in  themselves, 

^■?^'  Hart  ^^®  plaintiff  must  prove  the  special  damage  laid,  or  be  nonsuit- 

wife  V,    art.  ^^    Special  damages  do  not  survive  to  the  toife,  where  she  is 

called  a  bawd,  &c.  per  quod  the  husband  loses,  &c. ;  but 

damages  do  survive  to  her  for  words  in  themselves  actionable. 

4Bac.  Abr.       §  14.  And  whenever  a  barrister,  and  so  it  seems  any  other 

ilk  ^^'''  />ro/fwt(mai  man,  brings  an  action  for  words,  disgraceful  to  his 

Car.*iaj.—  profession,  he  must  aver  that  he  was,  when  the  words  were 

Stra.  696.      spoken,  a  practising  lawyer ;  for  if  not,  he  cannot  receive 

any  damage. 
Cro.  xa.  880.      §  1  ^*  ^rds  of  local  meaning  need  not  be  explained  by  tn- 
—4  B«c.       nuendoes ;  for  the  judee  is  supposed  to  understand  all  i2ng- 
^^*  lish  words,  or  he  may  Team  their  meaning  from  the  witnesses. 

tl6.  And  all  words,  spoken  by  way  of  defamation,  are 
^  taken  in  their  usual  acceptation,  and  as  the  hearers  comr 
monly ttn<{er«tonci  them;  and  as  to  averments,  the  maxim 
applies,  certum  est  quod  cerium  reddi  potest ;  and  the  sense  of 
the  words  must  be  taken  from  all  the  speaker's  words  to- 
gether ;  for  some  words,  by  the  connexion,  may  show  that 
other  words  are  not  defamatory. 
1  John.  S79,  §  17.  So,  words  otherwise  actionable,  may  be  explained  at 
u!«r  v^il  ^^^  ^^»  ^^  reference  to  a  particular  transaction,  which  is 
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kndwQ  not  to  ainount  to  the  charge  which  the  words  would    Ch.  63. 
otherwise  import,  they  shall  be  construed  acoordingly,  and    Art.  6. 
will  not  be  actionable.  y^^>/^^J 

Art.  6.  §  1.  Words  gpoken,  or  charges  made^  cbli^ly^  or  Inf  S^^.  697.— 
way  of  question,  or  conjecture^  by  rqfort^by  exclamaticn^^^c.  are  254^"' 
equally  actionable ;  as  to  say,  "  he  was  whipped  for  stealing,''  134.    .  _ 
**  you  may  well  spend,  for  you  can  coin  ^^  "  aid  you  not  hear  &.  E.  160. 
that  A  stole?"  But  proof  of  words,  spoken  interrogatively,  will  ^^^'j  ^o. 
not  support  a  count,  for  words  spoken  affirmatively.     So,  to  133!— Cro/ 
say  of  one,  he  will  rob  in  two  days ;  so,  "  he  hicies,  and  for  El.  348.— 1 
aught  I  know,  he  is  a  bankrupt ;"  so,  if  the  defendant  say,  "  A  2?7£>^]fe^ 
spoke  such  words,"  an  action  lies,  with  an  averment  that  A  ^^^  d^^^  ^^ 
did  not  speak  them ;  so  I  heard  a  bird  sing,  or  I  dreamed,  Lewis — & 
&c. ;  so  it  is  actionable  for  one  to  say,  "  A  told  me  B  stole,"  ^f?;^' 
" but  I  do  not  believe  it ;  but  if  one  say,  "  A  told  me  B  stole,"  |^7i060. 
where  A  did  really  say  so,  an  action  lies  agaiiist  A,  but  not 
against  the'relater;  for  he  names  his  author,  and  the  relater 
says  what  is  true.    So  an  action  lies,  if  one  exclaim,  ^  that 
perjured  villain ;"  the  defendant  must  relate  the  very  words  of 
the  other,  to  be  excused. 

§  3.  So,  to  say  she  hath  had  a  child,  and  if  she  hath  not  Cro.  EI. 
had  a  child,  she  hath  made  it  away ;  for  it  imports  an  indi-  J^*^^^' 
vidual  charge  of  murder :    Croke  says,  if  she  has  lost  her  pomforL— 
marriage.    As  to  Davis  v.  Lewis;  see  a.  7,  s.  14.  12  Co.  ISX. 

§  3.  So,  to  sa^  to  B,  you  are  as  great  a  rogue  as  J.  S.  who  4  Bac.  Abr. 
stole  quilts,  is  actionable ;  for  these  words,  though  compara-  ^^'JjYjp***** 
tivc,  imply  that  B  did  steal  quilts.  ;  *'  *^***^' 

§  4.  So,  an  action  lies,  for  saying  to  one,  "  you  are  as  arrant  ^^'  PoSer 
a  Aiefas  any  in  England,  fqr  thou  hast  broken  up  J.  S.'^s  chest,  ^^  Browning, 
and  taken  x40 ;  but  it  must  be  averred  there  is  a  thief,  in 
England.  Bacon,  501,  has  tiaken  this  casein  an  opposite  sense. 

§  5.  So,  an  action  lies  for  these  words,  /  know  what  I  am,  |^^'/^^* 
and  I  know  what  Snell  is  ;  I  never  buggered  a  mare  ;  for  the  Weblin^.— 
implication  is  here  so  strong  as  to  amount  to  an  affirmative  3-  Lev.  150« 
charge  of  buggery. 

§  6.  So,  to  say  to  one,  have  you  brought  home  the  £40  you  ^TJ-  ^*"- 
stole  f  is  actionable.     Affirmed  on  error,  though  objected  GibbMaf  ** 
that  the  words  were  not  spoken  affirmatively,  but  only  inter^ 
rogatioely.    But  held,  it  was  sufficiently  charged  that  he  had 
committed  a  crime. 

§  7.  So,  in  the  case  of  the  EarlofNorthampton,  the  court  re-  12  Co*  134. 
solved,  "  that  if  A  say  to  B,  did  you  not  hear  that  C  is  guilty 
of  treason,  &c."  it  is  tantamount  to  a  scandalous  publication. 

§  8.  So,  if  A  publish  that  he  heard  B  say  C  was  traitor  or 
thief,  it  is  actionable;  and  if  the  truth  be  such,  A  may  jus- 
tify :  And  3.  If  A  publish  that  he  hath  heard,  generally,  ' 
without  a  certain  author,  that  B  was  a  traitor,  or  thiei^  an 
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Ch.  63«     action  Ges  Against  A  alone ;  for  he  does  not  give  the  pertjr 

JirU  6.    grieved,  any  action  against  any  but  A  himself,  who  put> 

i^^v*^^/  ushed  tne  words ;  although,  in  truth,  he  might  bear  them ; 

for,  otherwise,  this  might  tend  to  slander  an  innocent  person, 

without  a  remedy ;  and  to  excui^e  the  relater,  it  is  essential 

to  furnish  an  action  against  the  author. 

1  Aol.  60,         §  9.  So,  an  action  lies  for  saying  A  lay  in  wait  on  B^s  hill,  to 

Lock  ••        rob  C ;  for  lying  in  wait  is  an  act^  and  more  than  a  vurt  tw- 

*^*-  Untiw  to  do  an  act. 

IS  Mod.  The  word  imor^  in  these  actions,  means  the  very  words,  or 

tl8,  Rax  t.   vtrhatim  ;  but  ad  effectum^  does  not. 

4  A^.  R«      .  §  10«  Freedom  of  Debate^    This  was  an  action  of  defamai- 

1  to  46^    '    tion,  for  saying  of  the  plaintiff,  that  canokt,  to  B.  Russell  and 

Coffin  v.        others.     1.  Plea,  not  guilty.     3.  Actio  non^  and  pleads  the 

^^^^^'  provisions  of  the  constitution,  as  to  freedom  of  speech  and 

debate,  in  either  house  of  the  legislature  in  Massachusetts ; 

that  the  defendant  and  said  Russell,  were  members  of  the 

house  of  representatives,  and  that  the  words,  if  spoken,  were 

spoken  ^  in  deliberation  in  said  house,  while  the  same  was 

in  session,'^  respecting  the  appointment  of  a  Notary  Public, 

fee.  as  was  lawful,  hoc  paratus ;  replication,  of  his  own 

wrong.    The  words  imported  a  felony,  in  robbing  the  Nan* 

tucket  Bank. 

The  court  held,  1.  That  the  court,  (S.  J.  Court,)  is  com<* 
petent  to  decide  on  a  plea  of  privilege,  in  the  legislature. 

2.  That  the  freedom  of  debate,  &c.  is  rather  the  privi« 
lege  of  the  individual  members,  than  of  the  house,  as  an 
organized  body,  beine  derived  from  the  will  of  the  people ; 
the  members  are  entitled  to  it  even  against  the  will  of  the 
house. 

3.  This  article  of  the  constitution  extends  to  every  act  re- 
suiting  from  the  nature  of  a  member^s  office,  and  done  in  the 
execution  of  it ;  and  exempts  him  from  prosecution  for  every 
thing  said  or  done  by  him,  as  a  representative,  whether  ac« 
cording  to  the  rules  of  the  house  or  not.  As  if  he  be  sit^ 
ting  on  a  committee  in  a  lobb^,  or  in  a  convention  of  the  two 
houses,  out  of  the  representatives'  chamber.  So,  not  liable, 
if  the  words  were  spoken  maliciously^  in  the  execution  of  his 
official  duty ;  nor  if  uttered  not  mahciously,  not  in  his  official 
duty. 

4.  Where,  in  an  action  for  a  tort^  the  damages  found  by 
the  jviry,  are  so  great,  that  it  may  be  reasonably  presumra 
that  the  jury  in  assessing  them  did  not  exercise  a  sound  dis- 
cretion, but  were  influenced  by  passion,  partiality,  prejudice, 
or  corruption,  the  court  may  set  aside  the  verdict,  and  award 
a  new  trial.  Judgment  for  the  plaintiff ;  for  the  defendant^ 
wh^n  he  spoke  the  words,  was  not  in  the  discharge  of  any 
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of  bis  legislative  duties,  and  the  subject  matter  Tfas  not  un-    Ch.  63. 
der  consideration.     In  fact^  the  house  was  sitting  on  some     Jri.  6. 
other  subject,  and  the  defendant  and  Russell  were  standing  -,^-)^-»j^r 
by  the  fire,  in  the  representatives'  room. 

§  1 1*  In  this  case  the  court  held,  that  a  general  count  in  e  Muu  R. 
an  action  for  difsmation^  as  charging  the  plaintiff  anfft  steal-  !!^*^^^^' 
i^^^  good  ;  also,  where  the  defendant  saia/^Ae  wwld  venture 
an/f  Utingj  Jige  had  stolen  Ae  book  ;^  the  words  being  proved 
to  be  spoken  malicwusfy,  were  held  to  support  a  veraict  for 
damages ;  the  words  charged  in  the  declaration  were,  ^^he  luis 
stolen  nh/  arithmetick  ;'^  the  words  proved,  he  would  venture, 
&c.  as  above: — and  held,  not  sufficient;  for  the  words  proved, 
are  not  substantially  the  same  as  those  laid  ;  but  the  words 
proved,  support  the  general  charge  of  stealing.     In  this  ac- 
tion for  words,  the  plaintiff  ^may  either  lay  the  particular 
words  spoken,  or  he  may  set  out  th^  substance  of  them ;  and 
if  the  substance,*'  ^4t  is  sufficient  to  prove  the  substance;''  ^but 
where  the  very  words  are  laid,  they  must  be  proved  as  laid;" 
and  words  spoken  hjfpotketicalhfjm^y  be  actionable,&c.  What 
is  meant  b^  proved  as  laid,  oerbatim^  or  suhstancSf  and  the  ge- 
neral rule  m  the  books,  is  that  l0id  down,  4  Bacon's  abridge-  5^^!^^ 
menty  Slander,  letter  S.  to  wit :  that  though  the  words  found  Bruj^Yr* 
by  the  verdict,  be  not  precisely  the  same  as  those  laid.in  the  Wameibrd* 
declaration*  yet  if  they  agree  in  substance^  it  is  sufficient ;  and  ^^*  ^^™* 
it  is  a  settled  rule,  that  the  words  lakl,  and  those  proved,  ^'      '    -^ 
must  be  substantially  the  same :  there  can  be  no  doubt,  but 
that  if  it  be  sufficient  for  ihtjury  to  find  the  substance  of  the 
words  laid,  it  is  sufficient  to  prove  the  substance.     This  general 
rule,  has,  uniformly,  been  agreed,  where  the  plaibtiff  has 
stated,  in  his  declaration,  the  stAbstance  of  the  words  spoken 
by  the  defendant  \  and  the  doubt  has  arisen  only  where  he 
has  stated  the  particular  words^  &c«    In  this  last  case,  the  rule 
has  b^en,to  prove  ihesenst  tf  (he  v>ordSipreciseh/^hni  not  eVery 
•vllable  as  laid ;  for  instance,  in  Brugis  v.  Wameford^  above, 
the  words  laid,  were,  Hhere  is  a  great  nest  of  thieves  at  Perton. 
and  Sir  John  Brugis  is  the  maintainer  ofthemp  arid  he  is  a  strong 
Ihief  himself.^    Defendent  justified  certain  Words  he  stated, 
'*  which  are  the  same  words,  the  plaintiff  hath  complained  of, 
without  this,  that  he  said  and  published  the  said  English  words, 
in  the  aforesaid  declaration,  specified,  in  manner  and  form ;" 
plaintiff  replied,  and  maintained  his  declaratiofi,  and  proved, 
and  the  verdict  found,  the  defendant  spoke  and  publisned  the 
aforesaid  words  in  the  declaration,*  &c. ;  except  the  word 
'*  strong ;"  and  that  he  ^  did  not  speak  or  publish  the  word 
^strong^^^  tec. ;  motion,  to  stay  the  judgment,because  the  a^at- 
ter  was  not  found  as  laid,  but,'*  after  great  argument  and  de- 
bate," the  plaintiff  had  judgment. 
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Ch.  63.        Art.  7.  Libei.^§  1.  Slander  by /i&ei,  differs  Trom  slander 

Art.  7.      by  wards^  only  in  this ;  by  libel  it  is  by  writing  or  printing 

\^^s/^^  sind  is,  therefore,  more  fnrtmtditattd^^VkA  extends  much  farther; 

5  Bi.  Com.  ^^^  '"  ^^^^'i  ^^  >"  slander  by  words,  to  charge  a  person  with 
125, 126.-1  any  crime,  which  may  subject  him  to  iiu  danger  of  legal  pur 
t  Rtp  j2^  niskmenty  is  a  lihel^  and  actionable :  S.  So  to  allege  any  matter, 
^mTiiO,'  ''^hich  majr  he  the  means  of  excluding  him  from  soeieHf^  as 
*153.^Bttrr.  charging  him  with  having  the  ifc&,  and  stinking  of  hrvmtone: 
8661^3  3.  Where  the  writing  is  such,  as  will  injure  one  in  bis  tradt^ 
50%!^  or  profession^  office^  or  business  ;  as  to  say  one  is  a  hankrytpt^  a 
Com.  b.  qaadc  physician^  cornjpt  in  his  office^or  a  cheat  in  his  business  : 
689, 696—5  4.  Where  the  writing  injures  the  domestic  happiness  ofafamr 
u'-i  ^^3*^  *^<y*  ^'  stating  the  prosecutor's  daughter  was  of  loose  manners^ 
French  Pe-  ^^^  ^^^  iP^^  ^^  ^f  '^  ^  delivered  of  a  bastard  child.  Form  of 
nai  Code,  a  declaration  for  a  libel,  and  sundry  notes.  3  Ch.  on  PI.  355, 
Art  i»  to     232  .  q^^^  9^  35  .  q^^  g,  35^ 

•T^'ry  book!"  §  2*  A  libel  is  a  malicious  publication :  the  essence  of  the 

hand-bm,  offence,  consists  in  ^Ube  intent  to  defame  the  reputation  of 

ice.  mutt  another  \"  and  though  the  defendant  may,  in  this  civil  action, 

ns^^e^^the  F^^^*  ^^^  truth  of  the  words ;  yet,  "the  truth  of  the  words,  is 

mnthor  or  no  justification  in  a  criminal  proaecution  for  a  libel,"  to  which 

printer.  the  party  libelled,  is  not  a  party.     But  even  in  criminal  pro- 

6  10^^  ^'  secution,  the  defendant  may  shew  the  purpose  of  the  publi- 
*    *    '  cation,  to  have  been  justifiable,  as  for  a  justifabU  cause,  ^and 

not  malicious ;  nor  with  the  intent  to  defame  any  man ;  and 

there  may  be  cases,  where  the  defendant,  having  proved  the 

purpose  justifiable,  may  give  in  evidence,  the  truth  of  the 

words,  when  such  evidence  will  tend  to  negative  the  malice 

and  intent  to  defame."     A  member  of  parliament,  makes  a 

speech  in  it,  privileged  in  it,  but  afterwardstfm6/t«^  it;  this 

is  a  libel,  if  it  contain  libellous  matter.     1  MauL  and  Sel.  R. 

373— r283;  4  Mass.  R.  168,  Commonwealth  v.  Clap. 

§  3.  In  a  civil  action  for  a  libel,  it  must  be  stated  and  prov* 

5  Burr  9667   ^^  ^^  he  false  and  malicious  ;  for  the  very  gist  or  essence  of 

Rezr!       '  this  action  for  slander  by  words,  or  libels,  is  falsehood  and 

Woodfall.—  malice.     Tf  an  act  done,  be  in  itself  indifferent,  a  criminal  tn- 

3W.  Bl.        f^yi^^  fj^^gi  5^  proved  and  found  ;  but  if  unlaafvi  in  itsdf  (as  in 

the  case  of  Woodfall,)  the  actor,  must  prove,  there  was  no  cri- 

minal  intent^  as  malice  is  implied  when  a  man  acts  against 

Tliii  pnlA         taw. 

was  repeal.       §  4.  If  one  print  and  publish  a  libel,  be  may  be  not  only 

ed  4  D«  Ik      sued  by  the  party  injured,  but  also  he  may  be  indicted  ;  for, 

^'  every  libel  has  a  tendency  to  a  breach  of  the  peace,  and  to  pro- 

*  voke  others  to  break  it,  which  offence,  criminaliter,  is  the  same, 

.wl^ther  the  matter  in  the  libel  be  true  or  false  -,  and  it  is  only 
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in  a  dvU  action,  the  defendant  may  say  his  libel  is  true,  and    [Ch.  63. 
whether  a  libel  or  not,  is  a  question  of  law, — 3  BU  Com.  135 ;     jlrt.  7. 
2  Esp.  245  ;  Hob.  253  ;  4  Mass.  R.  170  ;   5  Burr,  2666  ;    >^^iv-^^ 
3D.  &E.  428. 

§  5.  As  the  offmee  of  a  libel  consists  in  its  being  the  means  ^  Esp*  248, 
ef  propagating  slander^  it  is  essential  to  a  libel  that  it  be  pub-  ^^^J ^5 
lished^  for  it  is  not  enough,  the  defendant  have  copies  of  one  Barr'2687. 
in  his  chamber,  without  discovering^  or  delivering  it  out  ;  nor  —9  to.  59.- 
can  any  one  be  convicted  of  a  libel,  unless,  \.  He  he  the  con-  ^^  ^V}*^ 
triver  of  it  ;  or,  2.  Procure  the  contriving  of  it ;  or,  3.  Be  the  e.^96.   ' 
malicious  publisher^  knowing  it  to  he  a  libel  ;  for  if  one  reads  Carth.  405, 
a  libel,  or  hears  it  read^  it  is  no  publication  of  it ;  as  before  Rex  ii.  Paine 
he  reads  or  hears  it,^he  cannot  know  it  is  a  libel ;  but  if  af-  sig^R^^^. 
terwards,  or  after  knowing  the  contents,  he  reads  it  to  others,  Beere. 
or  repeats  it  to  them,  or  any  part  of  it,  it  is  a  publication. 
Nor  is  it  ^  publiecUion^  merely  to  copy  a  libel ;  but  if  one  write 
.  a  libel,  though  it  be  dictated  to  him,  it  is  sufficient,  though 
the  writer  have  no  concern  in  the  publication ;  and  writing 
a  libel  is  making  one,  though  he  do  not  compose  it.     A 
treatise  on  hereditary  rieht,  a  li^L    Gilb.  R.  297. 

§  6*  So  if  a  libel  hie  sold  in  a  printer's  shop,  it  is  prima  facie  6  Burr, 
evidence  of  his  publication,  and  though  without  his  actual  2^^«  Rex  r. 
knowledge,  if  it  be  sold  by  his  servants,  and  the  master  after-  ^^^if^i 
wards  stops  the  sale,  and  these  circumstances  can  be  only  boi!  n.p.  6. 
in  mitigation  of  the  punishment ;  evidence  of  being  servant,  —3  Bonr, 
defacto,  is  enough.    2  D.  &  E.  168.  r^'^Sad.. 

So  a  libel  may  be  published  by  handing  about  copies  of  it,  Moore,  627* 
or  by  reading  or  sinking  it  to  others,  or  in  their  presence  ;  Want^icase. 
but  to  repeat  a  part  in  merriment  and  wUhout  vyUice,  is  not 
publishing  it ;  but  to  sing  a  song  in  ridicule,  or  slandering  ^ 
another's  character,  is.    The  punishment  of  a  libel,  crtrnt-- 
naliter,  is  fine  and  imprisonment. 

§  7.  What  is  a  Ubeh    A  libel  written  in  French,  must  be  5  Co.  125, 
so  declared  on,  and  there  are  two  ways  to  describe  a  libel  5  i^"7LP' 
by  the  words,  and  by  the  sense.  §^  ^!?7e> 

§  8.  A  libel  may  be  published,  by  the  delivering  of  it,  or 
a  copy  of  it  to  another ;  so  if  a  letter,  containing  a  libel,  be 
sent  to  the  party  chared,  or  to  another  sealed  up,  it  is  a 
publication.  And  so  it  may  be  published  by  pictures  and 
signs.  Hanging  a  man  in  effigy  may  be  a  libel. — 5  D.  & 
E.  135  ;  1  Saund.  132,  Lake  v.  King  ;  2  W.  Bl.  1038  ;  1 
D.&E.  110;  2  Esp.  250. 

§  9.  So  a  writing  with  ^feigned  name,  may  be  a  libel,  as  9  Eq^244b 
was  Mrs.  Dodd's  case,  who  printed  a  letter,  abusing  the  late 
Kin^,  under  the  title  of  Merriweis^  Sophi  of  Persia. 

fl  10.  So,  these  words  in  a  letter  to  tne  mayor  of  Richmond,  V^^'  * 
were  deemed  a  libel,  to  wit :  ^U  am  sure  you  will  not  be  per-  walto. 
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Cb.  GS.    suaded  from  doing  justice  by  any  little  arts  of  your  town- 

ArL  7.     clerk,  whose  consummate  malice  and  wickedness  against  me 

-»_^,  -^y  and  my  family,  will  make  biro  do  any  thing,  be  it  ever  so 

1  Bo0.  &  P.  ^ile«^'  A  letter  to  a  third  person,  calling  the  plaintiff  a  vil« 
33i.-^Beil     lain,  is  a  libel,  without  proof  of  special  damage. 

?m*^r**  ^  ^  ^  •  ^^'  **  whatever  renders  a  man  ridieuUms,  or  lowers 

C^.  Mtet,  ^^^  ^^  ^^^  esteem  and  opinion  of  the  world,  amounts  to  a 

9.-2  Wih.  libel,'^  though  the  same  expressions,  if  spoktn^  would  not 

403,  VUlen  have  been  defamation  f*  **  as  to  call  a  person,  in  wrthng,  on 

^iSwieT  *'^^  ^^  '^*''"  ^^Hcioufljf-'^T  to  publish  he  testified  with 

Sotithwick.  levity  ;  9  Johns.  R.  914,  917. 

4  D.  &E.  §  12.  So,  a  writing  may  be  a  libel^  though  against  one^ 
v^'  h^*^  dead  ;  but  then  it  must  be  stated,  that  the  Imng friends  wett 

5  Col^l^  scandatixed^  and  excited  to  a  breach  of  the  peace,  &c. 

§  18.  So,  if  a  writing  be  against  such  a  magistrate^  it  is  a 
slander  on  the  govemnunt.  So,  a  writing  may  be  against  no 
particular  person^  and  yet  be  a  Ubtl^  as  being  csnira  bonos  nuh 

2  Stra.  634.  r<«,  as  publishing  an  injfhm&us  cieosne  book ;  so  against  the  es- 
Rez9.Wool-  tablished  church  (in  England ;)  as  a  book  against  ChristismUtfj 
'^^'  blaspheming  the  miracles  of  the  gospel ;  so^  *^  any  public 

reflections  on  the  administration  <^' justice,  is  libellous." 
2  En>.  247.        §  14.  As  where  Watson,  maUeious&f  prosecuted  one  Hurry, 
1^  R  *  ^   for  perjury,  who  was  acquitted  on  the  merits ;  and  imroedi- 

V.  WAtslni ^tely,  Watson  inserted  in  a  newspaper,  it  was  on  a  JUao  m 

10  Johns.  R.  the  tndtcfmenl ;  and  Hurry  sued  Watson  for  a  moHciousprO' 
*^hiiA^  secutionj  and  recovered  iC3,000 ;  and  the  corporation  of  Kir- 
a HbelS w-  '"^*»  ^^  which  he  was  a  member,  Sept.  1 785,  voted  him 
pontibie  to  £%M0  for  his  good  moiivss^  in  preserving  the  rights  of  the 
the  party  li-  corporation  lo  the  admiralty  junsdiction.  This  vote  passed 
^mTh  itbo  ty  Watson,  and  19  other  members  present,  was  entered  iu 
accompa-  iD^ir  books,  and  held  to  be  libellous,  aa  reflecting  on  the 
niedwith      administration  of  justice. 

the  anchor**  §  1 6.  So  to  print  of  any  person,  he  is  a  swrindler^  is  a  libel, 
l^Vf.  ^  actionable ;  and  if  the  defendant  justify,  his  justification 
7l8*^an-  must  state  the  plaintiff^^s/MiWtcufar  acts  of  frauds  that  the  plain* 
ion 9.  Stuart.  i[g  g^^y  i^  apprised  of.  what  he  is  to  answer  to,    (Where  a 

general  justification  of  the  words  in  the  libel  is  bad.) 
5  Johni.  R.  Where  one  is  libelled  so  ambiguously,  that  the  person  in* 
siti  230.  tended  cannot  be  identified,  but  by  extrinsic  facts,  there  may 
toD^v.  H^  ^  ^  colloquium  and  proper  averments  made  ;  these  and  the 
kitis.— 2  whole  libel  in  connexion,  may  render  it  sufiiciently  certain, 
Phil.  Evid.  to  support  an  action,  or  to  be  left  to  the  jury^  under  the 
^^'  court's  direction.    An  innuendo  cannot  be  proved  ;   but 

when  an  averment  or  colloquium  introduces  extrinsic  mat- 

ter,  into  the  pleading,  it  may  be  proved  in  such  a  case. 
But  it  is  no  libel  for  many  persons,  (34)  inhabitants  of  a 

county,  to  petition  a  council  of  appointment,  stating  the  coun** 
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tjr  Mtoraej  U  actuated  by  iinprop?r  motives,  ia  bis  oJSBioial    Qn,  $3. 
omidttct ;  and,  from  malice  towards  som9,  and  the  emoluments     ^yt.  7. 
arising  from  public  prosecutions,  in  other  cases,  gives  rise   ^^^^^^j. 
to  many  indictments  }  and  praying  his  removal  from  office ;  5  j^^,.  ^i^ 
and  the  evidence  is  such,  be  is  removed  $  and  though,  in  508, 53^,  in 
such  case,  the  words  be/a/»s,  and  actionable  in  themselves,  •"g/^i™ 
the  plaintiff  must  prove  4(ifpre9$  tnalie^^  or  the  petition  is  ac-  l^^ 
tually  malicious  and  groundlesSf  and  presented  mai^ely  to 
injure  the  plaintiff's  eharaoler. 

§  16.  What  u  not  a  Uhd.    Nothing  shall  be  construed  a  2E8p.f43. 
libel,  which  is  necessary,  in  a  course  of  j^dime/ /proceedings,  "r{  Saund. 
or  in  tbe  execution  of  the  law,  and  relevant  to  the  mauer  ^^* 
before  tbe  court ;  as  a  petition  to  parliament,  in  tbe  usual 
form,  charging  one  tDith  e^forltofi,  <y}prefsiVn  and  eorn^imh 
in  office.    For  this  was  the  usual  mode  of  eemplainl. 

§  17.  So,  in  a  case  for  a  libel,  for  that  tbe  defendant  In  a  2  Barr.  8i7, 
certain  affidavUj  before  the  court,  bad  said  that  the  plaintiff,  ^J^«y  ^;_ 
in  a  former  affidavit  against  the  defendant,  had  twomfahdf/,  AitoTf  Bot. 
The  court  decided,  this  was  not  actionable  ,  for  where  op-  Sl  f.  341. 
posing  witnesses  contradict  each  other,  there  must  be  an  af- 
firmation of  falsehood,  &Ct  ^  and  here  it  was  necessary  in  a 
course  of  legal  proceeding. 

§  18*  So,  ii  has  been  said,  tbat  a  writing,  which  is  against  3  Saik.  234, 
mankind  in  gmeral^  or  aeainst  a  pariictdar  $rd$r  ofmrnf  as  ^f^J'j^ 
lawyers,  &c.  is  not  a  libeu    But  to  make  it  one,  it  must  dee-  jj^^t, 
cend  to  particulartf  and  individuals*    Not  an  actionable,  but 
is  an  indictable  libel,  to  send  a  sealed  libellous  letter  to  th^ 
plaintiff  himself.     1  Cain*  581,  Lyle  v.  Clason. 

§  19.  So,  it  is  no  libel,  privatdy,  and  in  cmifidmce^  to  write 
to  one  in  a  letter,  expostulating  with  him,  on  his  vices. — 2 
Brown,  157,  Peacock  v.  Rugneil. 

§  20.  Declaration  for  a  libel.    This  was  a  petition  to  a  *J*"J^- 
committee  of  parliament,  charging  Dr.  Lake  and  others,  i^]^^^' 
named,  with  high  offences,  and  stating  particular  acts,  as  kih^.  "' 
their  excommunicating  the  defendant,  framing  new  oaths, 
&c*  in  the  diocese,  extorting  certain  sums  of  money,  from 
his  tenants,  kc.  Special  plea ;  pleading  the  words  were  true. 
And  the  court  held,  that  the  exhibiting  a  petition  to  a  com- 
mittee of  parliament,  is  lawful,  and  no  action  lies  for  it ; 
though  it  hefalit  and  seandahtju,  because  it  is  a  court  of 
justice. 

In  Thorn  v.  Blanchardi  it  seems  to  have  been  considered  ^^g^^'Ji  ^' 
as  a  general  principle,  that  when  a  person  addresses  a  com-      ' 
plaint  to  persons  competent  to  redress  the  grievance  com- 
plained of,  no  action  lies  against  him,  at  the  suit  of  him 
named,  whether  the  statement  be  true  or  false,  or  bis  motives 
innocent  or  malicious. 
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Ch»  63.  A  public  minister  may  publish  his  instructions,  if  he  deems 
Art.  7.  it  necessary ;  and  if,  by  such  publication,  he  has  iraitorouthf 
^^^^ ^^^  betrayed  the  secrets  of  his  government,  it  is  a  mixed  ques- 
7  Johns.  R.  ^'^'^i  ^^  which  the  jury,  in  a  civil  action,  may  decide,  under 
ISO,  132,  the  advice  of  the  court.  The  plaintiff  may  abandon  any 
Genet  v.  part  of  a  count,  yet  use  it  to  explain  the  rest,  and  may  re- 
2Pha. Erid.  ^^^^^^  '^ ^^®  P®"^  retained  be  actionable. 
107.  So,  where  the  defendant  published  of  the  plaintiff,  a  mem- 

7  Johns.  R.  ber  of  Congress,  a  libel  stating,  ^  He  is  a  fawning  nfcophani^ 
T^omuv  *  misrepresentative  in  Congress,  and  a  grovelling  office- 
CrotweU.-^  seeker.  He  has  abandoned  his  post  in  Congress,  in  pursuit 
4  JohDf .  R,  of  an  office.^  Held,  questions  for  a  jury  to  decide,  if  he 
^^*  had  so  conducted,  and  so  violated  his  duty.    A  struck  jury 

denied,  the  libel  not  relating  to  official  character. 

ae'i^^fii^        The  proprietor  of  a  gazette,  edited  by  another,  may  be 

Andres  y.      H^ble  for  a  libel,  in  an  action,  though  the  publication  be 

Wells.— 4     made  without  his  knowledge :  But  not  if  merely  mortgagee, 

D.  &  E.  217.  holding  the  press  as  security  for  a  debt,  and  it  remained  in 

possession  of  the  mortgagor,  and  in  his  management.     If  the 

defendant  be  charged  in  an  indictment,  with  words  spoken 

of  a  person  ;  proof,  words  spoken  to  him,  will  not  support 

the  indictment. 

It  seems,  that  whenever  there  are  persons,  competent  to 
redress  certain  grievances,  and  a  man  complains  to  them  for 
the  purposes  of  redressing  bis,  within  their  jurisdiction,  he  is 
not  liable  to  an  action,  whether  his  statement  be  true  or  false, 
or  whether  his  motives  be  innocent  or  malicious.  Decided 
in  the  court,  for  the  correction  of  errors,  which  reversed  (he 
judgment  of  the  Supreme  Court.  The  council  had  power  to 
remove  the  party,  district-attorney,  who  complained  of  the 
libel.  The  cases  cited  for  the  plaintiff  in  error,  may  be  seen 
principally,  ch.  63,  a.  4,  s.  11.  The  counsel,  on  the  other 
side,  GO  not  appear  to  have  cited  any  adjudged  cases.  For 
affirming  the  judgment,  was  the  Chancellor,  who  thought 
Thorn,  and  the  others,  at  their  peril,  petitioned  the  council, 
as  he  deemed  their  petition  not  in  the  regular  course  of  jus- 
tice, and  so  they  were  liable  for  any  falsehood,  or  malice^ 
expressed  or  implied.  For  revising,  L^Hommedieu,  senator, 
and  Clinton^  senator,  the  only  members  who  spoke  on  the 
subject.    The  Chancellor  was  in  the  minority. 

A^f'iflS?*  ^  ^^-  '^^^^  ^^'  *^®^^'  ^^^  *  defamatory  K6e/,  published 
Marehi  April  3, 1801,  in  the  Salem  Gazette,  by  the  defendant,  under 
case.  the  signature  of  Aristidis^  as  he  acknowledged  in  his  letter 

to  the  printer,  of  July,  1801.  The  declaration  stated,  the 
plaintiff  was,  and  ever  had  been,  aperton  of  inttgrity  ;  of  good 
credit  for  his  many  faithful  services,  in  his  public  offices  ; 
wholly  free  from  corrvption^  and  all  mal-praeticts  ;  was  April 
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3, 1801,  a  justice  of  the  peaee,  aod  of  the  common  pleas  ;  a  .  Ch.  63. 
senator ;  and  then  intended  to  be  a  candidate  for  the  office  of     Art.  7. 
senator,  &c.     That  certain  proprietors,  of  which  the  plain-  ^^^i»<^^ 
tiff  was  one,  had  claimed,  in  the  course  of  law,  two  tracts  of 

land  in ^  over  which  the  inhabitants  had  laid  two  ways, 

and  which  they  defended.  That  the  proprietors,  to  recover 
their  right,  had  applied  to  the  Court  of  Sessions,  and  to  the 
General  Court,  for  a  trial  of  their  title  to  said  lands,  &c.  all  • 
which  the  defendant  knew;  but  maliciously  intending  to 
destroy  the  plaintiff's  good  name,  &c.  and  to  expose  nim 
to  be  impeached  for  corruption,  and  misconduct  in  his 
office  of  senator,  and  justice  of  the  peace ;  to  be  removed 
therefrom,  and  to  prevent  his  election,  as  a  senator,  did 
April  3,  1801,  maliciously  compose,  &c.  a  false  and 
scandalous  libel,  of,  and  concerning,  the  plaintiff;  where- 
in (among  other  things,)  he  did  compose,  &c.  the  following 
false  and  defamatory  words :  States  a  report  on  the  petition 
to  the  General  Court ;  that  it  was  suddenly  checkea,  when 
the  plaintiff  was  heard  alone,  in  the  senate ;  meaning,  the 

Elaintiff  corruptly  exerted  himself  to  check  said  report,  to 
is  private  advantage,  as  a  proprietor.  That  on  one  of  the 
petitions  to  the  Sessions,  which  he  signed,  and  in  which  he 
was  largely  interested,  he  had  so  little  sense  of  decorum, 
as  to  sit  on  the  bench  as  a  justice ;  while  thus  appearing  as 
a  judge,  he  interfered  in  the  management  of  the  cause,  &c» ; 
meaning,  the  plaintiff,  in  the  trial,  did  wickedly,  and  corrupt* 
ly,  sit  and  act  as  a  judge,  in  his  own  cause,  &c. ;  that  the 
plaintiff  was  a  federalist.  Sic. ;  that^Hhis  making  a  trade  of' 
office,  this  improving  a  seat,  and  the  infiuence  it  affords,  for 
the  purposes  of  private  interest,  is  ecjually  injurious  to  the 
government,  and  oppressive  to  the  citizens ;''  (and  several 
other  similar  charges,  meaning,  the  plaintiff,  wickedly  and 
corruptly,  made  a  trade  of  his  office  of  justice  and  senator, 
and  improved  his  seat  in  the  legislature,  and  the  influence  it 
afforded,  for  the  base  and  pernicious  purposes  of  private  in- 
terest to  himself,  to  the  injury  and  dishonour  of  the  govern- 
ment, and  the  oppression  of  the  people,  &c* 

In  this  case,  the  defendant  pleaded  specially,  that  his  ^•^°^*2" 
publication  was  true ;  and  actio  non,  because  he  stated  each  £^'74^^  * 
paragraph  in  the  paper,  with  innuendo8  as  to  the  meaning,  and 
averred  the  same  was  true;  with  such  additional  mat- 
ter, as  more  fully  explained  the  case,  as  the  defendant  un- 
derstood it.  The  plea  contained  five  distinct  subjects.  The 
plaintiff  replied, pree/udt  n<m^  protesting  the  plaintiff  was  not 
heard  as  a  senator ;  that  be  aid  not  remain  on  the  Sessions 
bench  in  the  trial,  &c.  For  plea,  in  replying,  said,  as  to  his 
conduct  in  the  legislature,  on  the  proprietor^  petition  of  the 
defendant's  own  wrong,  without  this,  that  the  pkintiff,  in  this 
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Ch«  63.  behftlr^  tttude  ft  tradd  of  his  »ftid  <»fflo«  of  setifttor,  in  th^  said 
Art.  7.  6«i>iate,  and  corf ubtlj  improted  hfo  seat.)  &g.  as  the  dalbndant 
^^^tt,/^^  in  his  libel  and  plea,  had  allegtd^  and  hoc  parmhn,  And  as 
ta  each  of  the  other  fotir  natters  i  A6  firat^  silting  in  the  Ses- 
sions :  Second,  the  parish  resolte* :  Thirds  resoUes  obtained, 
pending  the  attian  e  Fourth^  and  second^  parish  resolves,  and 
issue  on  each*  Here^  on  one  pl^a,  emDfacing  five  distinct 
•  aubjccu^  the  plaintiff  divided  in  his  replication,  and  pleaded 
diBtinotly  es  to  each,  leddihg  to  five  several  tssaei ;  which 
manner  of  replying,  was  on  the  following  authorities :  8  Co. 
132,  135,  Croffate's  case;  1  Burr.  31?  to  390,  Robinson  v. 
Bailej;  DoUgl  430;  9  W.  Bk911,  Dowslandv*  Thomp- 
son s  3  Wiis.  197  to  140)  Johns  t.  Whitley^  &c.  Plea,  em- 
braced nine  closes ;  replication,  separated  them,  to  each  a 
rejoinder^.  So,  two  replications^  and  issues  on  one  plea. 
Stra.  908,  Warren  t.  Ivie.    Verdict  for  the  defendant. 

In  this  case^  it  is  material  to  observe :  First,  the  jury  found 
a  general  verdict,  on  the  law  and  facts  mixed  together :  Se- 
cond)  the  plaincifi^s  conduct^  as  a  senator  in  thelegislatui^, 
&c.  waa  tried  by  a  jury ;  his  conduct,  as  a  justice  and  a 
judge  in  the  Oourt  of  Sessions,  was  also  tried  by  iury  t  and, 
fourth,  in  eachcAse,  the  jury  tried  the  intent,  and  the  mean- 
ing ;  fbr  in  each  instance^  the  plaintiff  acted,  or  was  in  a 
twofold  situation ;  that  is,  in  each,  he  was  openly  and  avow- 
edly, a  petitioner  and  a  party ;  atid  his  council  urged,  in  the 
trial,  that  whatever  he  said  or  did,  as  to  either  matter,  was 
openly,  and  avowedly^  as  such  petitioner  and  party*  The 
defendant's  counsel  admitted,  he  was,  in  each  instance,  su^ih 
petitioner  and  party,  in  fact^  but  denied  he  spoke  and  acted 
as  such,  in  the  senate  or  Sessions*  But  urged,  that  whatever 
he  did,  in  each  matter,  he  said  and  did,  as  a  senator^  and  as 
a  justice  or  judge«  So  the  plaintiff  contended,  he,  in  each 
instance,  spoke  and  acted  in  his  mdv^xduul  capacity,  and,&s 
a  party,  merely  gave  information,  and  meanttobesounder- 
stoodk  The  defendant  denied  this^  and  cbntended,  the  plaiti- 
tiff,  in  each  instance,  spoke  and  acted  in  his  effieial  capacity, 
and  as  a  senator  and  judge,  and  meant  his  influence  should 
be  accordingly ;  and  this  very  nice  distinction  was  left  to  the 
oonskleration  of  the  jury. 
Essex,  Maif.  §  33.  This  was  an  action  on  the  case,  against  Balch^  for 
iSaenon^'  defamation.  After  the  usual  preamble  to  the  declaration,  it 
BaiX  ^  stated,  that  the  defendant  uttered  the  following  maifcious, 
false  and  scandalous  words;  ^that  is  to  say,  speaking  to,  and 
of,  the^  said  Emerson,  and  of  his  taking  hjndkiul  oath ;  it  is 
no  mattir  what  jftmgwelfaut  oath  to ;  your  oath  ikofno  const- 
ftiefice  fir  every  oad^yom  hene  /often,  is  fakt,  find  ttan pfovt 
it ;  by  means  of  all  whkfay  lie*  Pled,  not  guilty.  Verdict 
for  the  defendant. 
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In  this  case,  the  court  held,  that  it  must  be  proved,  to  the  Ch.  63. 
jury,  that  the  conversation  I'elated  to  dL  judicial  oath;  for  a  Art  7. 
judicial  oath,  will  not  be  intended,  where  not  proved ;  that  s^^^^^,f 
the  defendant  might  prove,  in  mitigation  of  damages^  that  the 
plaintiff  spoke  words,  not  true ;  that  where  no  special  cbrnia- 
ges  are  laid,  none  can  be  proved ;  that,  on  a  motion,  in  ar« 
rest  of  judgment,  it  mi^ht  be  deckled,  that  the  words,  m 
themselves^  were  not  actionable :  that  it  was  not  averred*  in 
this  declaration,  that  the  plaintiff  had  ever  taken  ^ny  judi- 
cial oath ;  that  it  is  not,  now,  necessary,  the  evidence  prov« 
the  words^  precisely,  as  laid,  but  roust  prove  them,  substan- 
tially. The  evidence  did  not  prove,  the  words  related  to 
zny  judicial  oath,  and  on  the  last  ground,  mainly,  the  jur^ 
found  their  verdict*  Qusre,  if  the  very  words  be  laid,  if 
they  must  not  be  precisely  proved ;  and  see  preceding  and 
other  cases. 

§  23.  This  was  a  libel,  published  by  a  printer,  October  n^p^,  Emuk, 
28, 1802.     A  few  lines,  in  a  newspaper,  charging  ^  our  late  April,  18<»3, 
stcrttary,^^  and  "  Sfjuire  Timo^,^^  indirectly,  with  bribery  Carlton'^ 
and  corruption,  while  secretary  of  state.     In  this  case,  evi*>  ^^* 
dence  was  admitted^  to  prove,  the  defendant,  by  these  ex- 
pressions, meant  Timothy  Pickering.  Esquire.    The  court 
held,  that  averments,  as  to  facts,  as  to  the  person  and  tnatter, 
must  be  proved,  but  need  not  be  proved,  as  to  law ;  for  it 
belongs  to  the  court*  to  decide  questions  or  inferences  of  law, 
and  to  the  grand  jury,  to  aver,  and  the  petty  jury,  to  decide, 
if  the  paper  be  a  libel,  or  what  its  legal  meaning  is,  if  bribe- 
ry Or  something  else.     This  libel  was  published,  in  a  sup- 
plement to  the  Salem  Register,  and  the  court  held,  the  whole 
supplement  was  in  evidence,  and  that  any  part  of  it  might  be 
read,  to  get  at  the  defendant's  meaning,  in  the  particular 
paragraph,  in  it,  in  question:  the  whole  l>eing  like  one  book* 

As  to  the  publication,  the  evidence  was,  that  on  the  next 
Monday,  a  member  of  Congress  was  to  be  chosen,  and  that 
Mr.  Pickering  was  a  candidate  among  others ;  that  four  of 
these  supplements  were  received  thp  day  they  were  printed, 
by  four  several  persons;  that  one  Smith,  a  customer,  receiv* 
ed  bis  in  the  morning,  at  the  defendant's  printing  office,  of  a 
boy  there,  who  appeared  to  be  employed  in  it ;  that  Archer 
received  his  supplement  there,  and  annually  paid  Carlton 
for  the  Salem  Register.  The  court  held,  this  was  sufficient 
proof  to  put  Carlton  to  prove  his  innocence,  and  that  in  foct 
he  had  no  concern  in  it ;  or  that  some  one  imposed  on  him, 
and,  fraudulently  struck  off  these  supplements,  and  caused 
them  to  be  delivered  out  of  bis  office  to  expose  him ;  but  as 
he  did  not  produce  any  such  evidence,  or  suggest  any  thing 
of  the  kina  in  his  paper,  nor  produce  the  lK>y  who  was  a 
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witnesSyit  was  presumed  he  bad  do  such  evidence;  and  the 
jury  was  instructed  accordingly.  In  this  case  it  was  agreed 
the  troth  could  not  be  given  io  evidencef  in  a  crtmtnei  pro- 
secution, and  must  be  pleaded  in  a  civt^  actbn.  Can  a  de- 
fendant justify  a  libel,  by  naming  the  original  author,  &c.  ? 

§  S4.  To  charge  one  with  nrindling^  is  not  actionable,  for 
the  words  ^  do  not  with  certainty  import  an  iniictabU  ^enctJ" 
^  Quat  has  always  been  heklen  not  to  be  actionable,  and 
$wmdiir  means  no  more.  And,  on  a  motion  of  arrest  in  judg- 
ment, judgmeni  was  arrested* 

§  25.  In  this  case,  the  court  held,  it  was  libellous  and  ac- 
tionable,  to  write  of  one,  **  1  did  observe  J.  W.  put  in  a  vote 
for  Lieut.  Governor,  very  soon  after  the  poll  was  opened, 
a^cl  when  not  more  ihaa  tea  or  twelve  votes  bad  been  put 
in ;  and  a  few  minutes  before  the  votes  were  all  taken,  I  saw 
J.  W.  put  in  a  second  vote  for  Lieut.  Governor  ;^  even  though 
J.  W«  was  not  present  at  the  election,  or  though  no  such 
election  was  held*  The  defendant's  first  plea  was,  not  guil- 
ty ;  second,  that  he  was  one  of  the  selecunen  of  Burlington, 
and  presided  at  the  election,  and  verily  believed  the  plain- 
tiff put  in  two  votes  for  &c. ;  and,  as  he  thought  it  his  duty, 
he,  ^  there,  in  the  presence  of  all  the  citizens,  assembled  at 
said  meetinj|,  did  speak  and  publish  of,  and  concerning,  the 
said  plaintin,  the  said  several  words  in  the  first  count  of  the 
said  declaration  mentioned,  and  thereby,  supposed  to  have 
been  spoken  and  published,  by  him  the  saia  Winn,  as  he 
lawfully  might,  and  was  in  duty  bound  to  do;^  hoc  pt^ruim. 
Plaintin  demurred  to  this  plea,  specially.  The  court,  as 
above,  held,  the  words  actionable ;  for  ^  the  law  has  inflict- 
ed a  |icmiif^  on  him  who  put  in  two  votes  for  the  same  offi- 
cer.'^ This  case  tends  to  confirm  the  general  principle 
above  stated,  that  where  the  ialv  inflicts  a  }!fie  or /ena/^,  for 
an  offence,  to  charge  one  with  it,  is  actionable.  See  a§  to 
malice,  ch.  64,  a.  4,  s.  8. 

*  §  26.  In  an  action  for  a  libel,  the  defendant  may  prove, 
he  wrote  in  answer  to  a  former  publication  of  the  plaintifif, 
in  order  to  explain  the  subject  matter,  occasion  ana  inten* 
tion,  and  in  mitigation  of  damages ;  not  in  justification. 

Ajst.  6.  Pleadings  and  evidence.  In  this  action,  for  defit- 
maiion  by  worde  or  lihel^  there  are  but  few  special  pleas ;  for 
the  most  pan,  the  general  is»ue  of  not  guilty,  answers  the 
pirposea  of  pleading,  on  the  defendant's  part ;  the  Iruih  of 
the  words,  however,  must  always  be  pleaded.  The  decta-^ 
raitsn  is  important,  and  in  many  cases,  it  is  no  easy  matter 
to  form  one  correctly,  admittMug  the  words  or  libel  to  be  ac* 
tionabte*  As  to  forming  one,  only  a  few  rules  will  be  laid 
down  in  ihis  plaoe* 
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$  1.  It  is  a  general  rule,  the  words  may  be  stated  particw  Ch.  63. 
larly^  or  the  mhstanu  of  them.  See  Nye  v.  Ott8»  above,  &c.  ArU  8. 
3  Saiind.  307  ;  2  Ch.  on  PI.  363,  363»  &c.  Si«i-v«*w^ 

§  3.  As  defamation  of  one  man,  is  not  that  of  another,  3  b<m.  k  P. 
regularly,  two  men  defamed,  by  the  same  words,  cannot  I60,  Copkft 
join  in  the  same  action ;  bot  if  iwoparimrt  m  trade^  be  i^fw^  ^'  ▼•^^«*^* 
mod  and  inguted  in  thnr  inumuM^  they  may  join  in  an  action,  Selwrioeo. 
though  the  words  be  not  actionable  m  themselves ;  for  they  See  chap.  * 
sustain  ajcmt  lote  in  their  trade  ;  and  it  is  a  rule,  if  words  be  j^^t  &^i  *• 
not  actionable  in  themselves,  special  damages  must  be  al*  \  ^^*  ^' 
ieged,  and  proof  of  damages  confined  to  them.     10  Johns.    ^ 
R.  381, 384,  Herrick  v*  Lapham.    Words  material  or  not ; 
1  Saund.  343.    General  issue  is  pleaded,  and  notice  of  spe- 
cial matter  to  be  given  in  evidence.    This  is  no  part  of  the 
record.     8  Johns,  R.  109,  110. 

§  3.  If  words,  actionable  m  ihtmMeheMy  be  spoken  of  the  8  B«i.  N.p. 
plaintiff,  and  in  consequence  thereof,  be  sustains  ipecttff  <2a-  ^^^J^ 
snoge,  this  must  be  stated  in  the  declaration,  with  as  much  Seiw.  1098. 
certainty  as  the  subject  matter  is  capable  of,  that  the  defen-  — 1<  Mod/ 
dant  may  be  apprised  thereof ;  ncus  evidence  of  such  da«*  78, 04,  as. 
mages  cannot  be  given.    3  Ch.  on  PI.  361. 

S)  4.  When  the  words  are  not  actionable  in  themeehei^  but  3  Selw. 
y  by  reason  of  jpecioi  damagei^  the  plaintiff  must  not  only  ^^-** 
state,  and  prove  the  speaking  of  the  words,  "  but  also  the  ^Jj^^f^ 
particular  injury  which  he  has  sustained ;  because  the*  words,  OibbMs.!-! 
not  beine  actionable  in  themsehee^  the  special  damage  is  con-  8a«md.  943. 
sidered  the  gist  of  the  action  ;*'  and  the  epecial  danwges  must  ^^|^ 
be  stated,  as  the  legal  consequence  of  the  words  spoken.       q,  "^^ 

§  5.  The  declaration  must,  expressly^  allege  what  words  3  g^i^/ 
were  spoken  ;  and  that  they  were  spwen  and  pubtiah^  of  loei  -X^ro. 
the  plaintiff, /irft«/y  and  malieiously.    But /aite/y  implies  meh  ^^^*  ^ 
iice.  1  Saund.  342.  And  in  this  action,/a<te/y  and  ine/iciout^  1^!??/* 
may  be  supplied  br  other  words.    4  Bac.  513. 

§  6.  If  the  words  be  spoken  in  a  foreign  language,  it  must  be  Frlce  ▼.  Jen« 
averred  the  hearers  understood  that  language.  1  Saund.  343.  If^'**^'^^- 

§  7.  When  the  charge  relates  to  the  plaintiff's  ojfice^  pro-  ^i^'^^' 
funon^  or  trad^^  there  must  be  a  colloquium^  showing  the  106I,  e, 
words  spoken  had  reference  tbereto ;  and  also,  it  must  ap-  CoUif  t. 
pear  the  plaintiff  was  in  office,  or  exercising  his  profession,  c^^'cw 
or  trade,  when  they  were  spoken  ;  and  it  must  be  averred  388.^3  * 
the  defendant  spoke  the  words  ^  ofid  comcermng  thepiam-  Sannd.  307, 
tif     1  Saund.  343.  Toddr. 

§  8.  The  declaration  must  show  publication  of  the  slan-  a  Saond!* 
der,  by  saying  the  defendant  spoke  them  in  0^pre$ence  and  34a,  in  Craft 
hearir^g  of  several  persons ;  or  that  he  spoke  them  openly  and  I^IJ!^ ', 
publicly  J  &c. ;  or  in  thepr<«eiice  at  least,  if  not  in  the  ^rtYig,  NoteiL^i^ 
of  several  persons.    Taylor  v*  How  ;  4  Bac.  513 ;  Hall  v.  El.  488, 681- 
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Ch.  63. 

Art.  8. 


3  Selw. 
1062^ 
Cowp.  68f . 
^^  Co.  17, 
6.— >6  Johns. 
R.  430  to 
440, 

Cbeetham 
in  error  r. 
TOloUoo ; 
manj  cases 
cited ;  John- 
eon  T.  Ajl- 
mer,  Cro. 

Jam.  laa— 

4  Bac  515. 

3  Selw. 
1063,  Ktx 
T.  Home.— 
Cowp*  oo4. 

4  Co.  SO, 
cast  of  Bar- 
hem.— 9 
East,  03.— 1 
Saond.  S43, 
a^--4:ro.  £1. 
416.— Cro.  J. 
635.-.1D 
AbE.  151  — 
8  East,  427, 
Hawket  t. 
Hawkee  — 
2  WiU.  413, 
cites  Cro* 
Car.  443.— 
10  Co.  130. 
«-Cro.  El. 
834,LoTitT. 
Hawthorn. 
— 4Bac 
515.— W. 
Bl  959.-2 
W.  BI.  961. 


Kennesby  ;  Cro*  Jam.  39,  Kellan  v.  Manesby  ;  Cro.  Car. 
192,  Smart  v.  Easdale. 

§  9.  The  inmumdo  roust  be  used  to  explain^  not  to  enlarge^ 
and  ^^  18  the  same  in  effect,  as  that  it  to$ay  ;^'  as  to  show  by 
the  word  *'  thou,''  the  plaintiff  was  intended,  when  he  is  be- 
fore shown  to  be  the  person  intended  in  the  declaration ;  as 
it  must  appear  from  the  manner  in  which  the  words  were 
spoken,  the  plaintiff  was  the  person  intended,  and  it  must  be 
alleged  in  the  declaration,  that  they  were  spoken  of  the 
plaintiff,  or  to  him,  or  in  a  conversation  with  him ;  and  not 
from  the  innumdo  only ;  ^^  for,  if  the  person  of  whom  the 
words  were  spoken  be  uncertain,  an  action  will  not  lie,  and 
the  plaintiff  cannot  merely,  by  the  force  of  an  inmundo^ 
apply  the  words  to  himself.''  The  innuendo  means  no  more 
than  the  words  aforesaid. 

§  10.  The  inmumdo  alone,  cannot  enlarge ;  as,  where  the 
defendant's  words  were,  *^  ht  has  burnt  my  bam ;"  and  held, 
the  plaintiff  could  not  say,  by  way  of  inmundo^  ^  my  bam 
full  ofeom.^  But  the  innuendo  may  be  used  to  enlarge,  by 
the  aid  of  some  other  part  of  the  declaration  ;  as  if  in  the 
introduction  of  it,  there  be  an  averment  that  the  defendant 
had  a  bam  fall  of  com^  and  that  in  a  diicourse  about  t/,  the 
defendant  spoke  the  words,  and  innuendo  he  meant^  by  his 
words,  the  bam  full  of  corn,  is  good.  Here  the  innuendo  in 
fact,  explains  and  applies  the  preceding  parts  of  the  decla- 
ration, which,  by  showing  the  defendant's  words  were  ut- 
tered in  a  conversation  about  the  dtfendant'^s  bam  full  of  com. 
So,  in  reality,  it  is  the  colloquium^  rather  than  the  innumdo^ 
that  enlarges  the  words ;  and  this  is  the  true  way,  if  the  de- 
fendant's words  be  equivocal  ;  as  if  hy  foreixoom^  be  means 
ptfjury,  to  introduce,  by  a  colloquium^  the  subject  to  which 
they  related.  Therefore,  it  has  been  properly  said,  ^  where 
the  words  can  be  understood  in  an  actionable  sense,  only 
by  reference  to  certain  facts  such  Acts  must  be  distinctly 
stated,  in  the  body  of  the  declaration ;"  *^  for  the  mere  in- 
troduction of  those  facts  under  an  innuendo^  will  not  be  deem- 
ed a  sufficient, averment  of  them,  that  which  comes  after  the 
innuendoy  not  being  issuable ;  and  further,  it  must  be  aver- 
red, that  the  words  were  spoken  in  a  conversation  about 
those  facts ;"  and  an  attempt  to  enlarge  the  sense  of  the 
words,  by  the  innuendo^  only,  may  be  rejected  as  surplusuge. 
So  if  the  words  under  the  innuendo  be  repugnant.  4  Bac. 
516,  Corbetc  v.  Hill.  And  it  is  the  jury's  provinee  to  decide 
whether  the  defendant's  meaning  was  such  as  is  imputed  to 
hfm  by  the  innuendo. 
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§11.  ir  there  be  no  doubt  of  whom  the  words  were  spoken^     Ch.  63. 
it  is  now  settled,  that  an  averment,  they  were  spoken  of  the     jlrt.  8. 
plaintiff,  is  suflBcient^  though  it  b«  not  alleged  that  there  was,   >,_^^^^_^ 
at  the  time  of  speaking  them,  a  colloquium  concerning  him. 
But  5  Johns.  R.  311;   4Bac.  Abr4  513;  Cro.  Jam.  243, 
Beamond  7h  Hastings,  331,  673 ;  Cm.  Car.  378. 

§  13.  But  there  may  be  such  a  total  uncertainty  as  to  the 
person  of  whom  the  words  are  spoken,  that  no  averment  wiH  t^*^ig^^ 
aid  ;  as  if  three  men  give  evidence  in  a  trial,  and  the  defend*  casA.— Cro. 
ant  says  to  them,  one  of  you  three  is  perjured  ;  no  action  lies.  Jam.  197. 
So  A^s  brother  is  a  thief,  where  A  has  several. 

§  13.  Generally,  no  action  lies  for  words  spoken  of  a  man  4  Bac.  Abr. 
in  his  office,  trade^  or  profesnon^  unless  averred  that  at  the  Jigg"^^', 
time  of  speaking  them,  there  was  a  co/Zo^tuni,  or  conversa-  «  Miller, 
tion,  concerning  his  office,  &c. ;  unless  it  appears  from  the  Reeve  t. 
words  themselves,  tbry  were  so  spoken*  Hoij^te. 

§  14.  Pka.    The  general  issue  in  this  action,  is  not  guilty ;  ?^^7cit 
and  means,  not  guilty  of  the  words  tnaUciously  ;  3  Esp.  360,  stra. 'i^ao^-' 
363;  on  whkh,  the  defendant  cannot  give  in  evidence  the  Underwood 
truth  of  the  words  in  justification,  or  **in  mitigation  of  dama-  T^Jy^SV"* 
ges;''  but  if  the  charge  be  true,  the  defendant  mzy  pkod  it  SmithV  * 
i  n  justification*  Richardion. 

§  1 5.  And  the  defendant  may  plead,  or  (what  is  now  more  <^ro-  <^Am* 
usually  done  under  the  general  issue,)  give  in  evidence,  the  JJi^^e.^* 
manner,  and  occasion  of  speaking  th6  words,  to  show  they  ^fiui.  n  P. 
were  not  spoken  maliciously;  as  if  spoken  by  cotmsel^  and  8—1  D.  A. 
pertin^  to  the  matter  in  issue ;  or  in  confidence^  as  in  honestly  ^  ^jS'Tl 
giving  the  character  of  a  servant,  when  applied  to.     And  this  .-Sbro/El' 
comes  within  the  general  rule,  in  pleading,  that  matter  clearly  163,  Billino^- 
of  justification  must  be  pleaded  ;  and  that  matter  of  excuse  hamr^My- 
may  be  pleaded,  or  given  in  evidence  on  the  general  issue.     In  p^^^'  ^^^^ 
New  York,  plea  is  usually  not  guilty,  with  notice  of  special  169. 
matter  in  evidence,  subjoined  to  the  pleas. 

§  16.  When  the  plea  of  justification  is  pleaded,  it  generally  l^^^' 
confesses  the  speaking  of  the  very  words,  alleged  in  the  de-  ^^^  5^7 
claration,  but  says  the  plaintiff  was  guilty  of  the  crime  charg- 
ed, and  specifies  the  nature  of  it,  together  with  the  time  when, 
and  place  where,  the  plaintiff  committed  it;  and  then  the 
plaintiff  may  come  prepared  to  answer  and  disprove  it,  at 
the  trial.    This  is  a  settled  rule. 

§  17.  As  to  words,  containing  general  charges  of  fraud  or  I  D.  &  K. 
feUny,  committed  by  the  plaintiff,  the  law  does  not  allow  of  ^^1^^^°'^ 
-pletsof  juffr/ScalfOR,  containing  such  gnMra/a//egaffon«.     As,  cited,  1 
in  an  action  for  a  libel,  for  printing  of  the  plaintiff,  that  he  SaTmd.244. 
was  a  swindler,  the  defendant  pleaded,  that  the  plaintiff  had 
been  illegally,  fraudulently,   and   dishonestly  concerned, 
and  connected  with,  and  was  one  of  a  gang  ofswindlersf  and 
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Ch.  63.  common  informers ;  and  bady  also,  been  gailtjr  of  deceiving 
Art.  t.  ftnd  defrauding  divers  persons,  with  whom  be  had  dealings 
and  transactions;  wherefore,  he  printed,  &c.  as  be  lawfullj 
might,  Ulc.  To  thia  there  was  a  special  demurrer,  and  judg^ 
mentf  the  plea  was  bad,  as  being  too  general ;  for  the  de- 
fendant ought  to  hate  alleged  some  particular  crtmt,  with  the 
time,  place  and  persons,  with  whom  the  plaintiff  was  suppos- 
ed to  be  connected.  ^When  the  defendant  took  upon  him- 
self to  justify,  generally,  the  charge  of  n^imdlingj  he  must 
be  prepared  wiui  the  facts,  that  constitute  the  charge,in  order 
to  maintain  the  plea  ;  aiid  he  ought  to  state  those  facts,  spe- 
ciall?,  to  give  the  plaintiff  an  opportunity  of  denying  them ; 
for  toe  plaintiff  cannot  come  to  the  trial,  prepared  to  justify 
his  whole  life ;  the  defendant  could  not  prove  the  justifica- 
tbn,  as  he  has  pleaded  it,  by  general  evidence ;  but  be  has 
no  justification,  unless  he  can  prove  the  special  instances ;  and 
knowing  them,  he  ought  to  put  them  on  record,  that  the  plain- 
tiff may  be  prepared  to  answer  themJ'  The  plea  of  justifi- 
cation must  eoHftis  the  speaking  of  the  words  alleged ;  nor  is 
it  sufficient  for  the  defendant,  to  say  he  spoke  another  set  of 
wofds,  than  those  alleged  in  the  declaration^  and  to  traverse 
^those  so  laid ;  but  see  Bruges  v.  Warneford  &  al.  below. 

§  18.  So  when  the  declaratbn  was  for  saying,  '^you  are 
a  thief,  and  stole  jf  30  from  me ;''  it  is  no  justification  the 
plaintiff  stole  a  hen  from  the  defendant ;  but  the  defendant 
may  plead  not  guilty,  as  to  part  of  the  words  alleged,  and  jus- 
tify speaking  the  rest,or,  since  the  4th  of  Ann,plead  nq^  guilty 
to  all ;  and  in  a  second,  a  justificatbn  ^to  part  of  the  words 
alleged,  either  in  the  declaration,  or  in  any  count  of  iL^ 

§  19«  But  in  this  case,  the  defendant  was  charged  with 
&dy iAg,  the  plaintiff  6«imf  Am  hamfidl  of  cam.  The  defend- 
ant pleaded  actio  non,  and  confessed  that  be,  at ^,  on        , 

aforesaid,  spoke  of  the  plaintiff,  these  Engli$k  words  foMow- 
ine,  to  wit,  <Hhat  J.  P.  was  thought,  by  some,  that  he  burned 
a  Tftfrn,  toithout  Msj  that  the  said  D.  spoke  of  the  aforesaid 
plaintiff,tbe  aforesaid  English  words,  in  the  declaration  afore- 
said, specifiedi  to  wit,  that  J.  P*  (meaning  the  aforesaid  J.  P. 
the  now  plaintiff,)  did  bum  my  barn,  (meaning  a  bam  of  the 
said  D.  now  defendant,)  then  full  of  corn,  &c.  hoc  paratuu 
&c.;  replicationprec/uc2inon,and  confirming  the  declaration 
as  to  a  bam  JuUof  com,  and  tenders  an  issue.  Here,  xhe 
defendant  confessed  certain  words  he  said  he  spoke,  and 
traversed  those  laid  in  the  declaration,  the  same  as  in  Bru* 
Cro.'El.  155,  gcs  «.  Warneford.  Very  words  laid  in  the  declaration  must 
239«  be  confessed,  if  justified.    4  Bac.  617 ;  4  Co.  13,  14^19. 


1  Saimd. 
944;Cit«S 
Cro.El.939, 
Johnaon  ▼» 
Gtitiag. 

1  Saand. 
S44.— Cro. 
Jam.  677, 
Heladen  r. 
MjBfor. 


3  Imt  CI. 
178.«-Cfo. 

Jam.  673, 
Smith  V. 
Ward- 
Like  tra- 
▼erM,  Bra. 
gei  «•  War- 
aeford,  a.  6< 
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§.£0.  Plea,  Mli^  Mon,  t>ecfiQae  be  says,  Ice.    So,  stated    Cr.  63. 
the  plainiiff  did  murder  his  wife,  ou  which  ifae  defeodapt     ArL  8. 
•peke  the  words  charged,  and  confessed  ifae  charge,  as  laid   ^^^^^^^ 
by  the  plaiatiff,  io  his  words,  as  was  lawful  for  ihe  defend-  3  init.ci. 
ant  to  do,  hoc  faraiut ;  repUcatton,  ^Att  aim  wroug^iu*  So  S85,  two 
was  the  replication  in  Craft  9.  Boite,  above,  in  Sannders.  ^^^^^ 
And  Williams,  in  his  notes,  says,  this  is  the  proper  replica-  ^^^  m^* 
iiofi  to  a  plea  of  juatificaiiion  of  slander,  for  the  defendant's  ba^if  itat- 
plea  consists  merely  upon  matter  of  e»e«t«,  and^  of  no  tttmU  ^JJ^^  ' 
4er  of  mitfui  whatever ;  and  because  the  plea  is,  as  to  an  j^dgSu^t 
injury  to  the  plaintiff's  ftrwa  or  rqncliKtan.  armtod.-*^ 

§  21.  So,  in  ihis  book,  there  are  several  pleas  oijusiificm-  ^^^^  ^• 
iim;  as  ihat  the  plaintiff  did  steal  sheep;  replication,  not  3^,t  CI. 
guilty  of  the  ielonr,.and  issue  offered.     Plea,  the  plaintif  100,294. 
$wore  fahthf  that  be  stole  cloth,  Ac    In  all  the  cases,  in 
which  the  defendaat  jostiiies  the  words,  as  true,  it  b  a  rule, 
that  the  precise  worifs,  and  all  that  are  laid,  in  the  declarar 
tion,  must  be  confessed  and  justified  by  the  defendant's  plea  ; 
otherwise,  bis  justification  is  not  good.    4  Bac*  Abr.  517; 
4  Co.  13,  14,  19 ;  Cro.  El.  168,  SS9. 

§  83.  In  this  useful  work  are  many  pleas  of  jtitlt/EeiBlJoii,  in  g^^_i,  p| 

J  roper  form,  hi  slander;  as  that  the  platntiff  stole  plate,  that  4^10  445. 
e  stole  cloih,  comBiitted  perjury,  &c. ;  that  the  plaintiffs  ^-a  Imt.  Cj. 
never  were  married,  &c. ;  and  replications  of  his  own  wrong.  ^^ 

§  33.  This  was  an  action  of  defamation,  bj  the  plaintiff's  ^  ^^^^^^^ 
partners  in  trade,  against  the  defendant  for  ohai^g  the  plain-  426fMait- 
tiff  with  keeping  false  accounts,  tec    The  court  held,  that  land  Sc  ai. 
in  Justification  of  slander,  that  if  the  defendant  named  ^l^r^^^S!^ 
original  author  of  it,  at  the  time,  it  is  not  sufficient  to  allege  ^^sJ^i  bIxu 
that  the  original  slanderer  used  such  and  suck  words,  or  to  86,  99.-2 
ihoi  ^€Ct ;  though  in  the  libel  declared  00,  the  defendant  ^*  ^  P* 
stated  that  anotber  had  spoken  the  same  danderous  words  j^„7^|t.  1. 
of  the  plaintifl^  or  words  to  thai  ^eet ;  hmi  the  defmdani  mu»t  ^s'lngt.'cL 
ftps  fihe  vtry  words  used,  Aoii^fc  it  he  only  necessary  to  prove  294.^7 
MUM  matesial  pari  of  them.  In  this  case,  the  defendants  plead-  ot^u^ 
ed  specially  they  beard  the  words  spoken  by  another ;  and  1^3] 
so  was  common  fame,  &x.  10  Johns.  R.  44. 

By  the  sutute  of  limitations,  the  action  of  defamation  is  15  Mass.  R. 
limited  to  two  years,  from  the  speaking  of  the  words,  as  then  ^• 
the  action  accrues,  if  at  all.     Plea,  not  guilty.    Second  plea, 
justifying  the  words  as  true ;  this  plea,  if  not  proved,  is  evi- 
dence of  malice. 

§  j4.  Evidence,  4^c.    The  words  most  be  proved,  as  bid  3  g^i^ 
in  the  declaration ;  *^  that  is,  such  of  them  as  will  support  1067, 
the  actbn ;  for  it  is  not  necessary  for  the  plaintiff  to  prove  ^?{*J* 
all  the  words,  stated  in  the  declaration.''    Haidand  &  aL  v.  ^^iJ^'v 
Goklney  At  al.  above;  4D.  fr  E.  S17:  1  Bio.  393^  395;  ifio.--a 

£art,438. 
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Ch.  63.  Cro.  EL  645,  857 ;  5  Mod.  73;  2  JobnB.  R.  10,  Ward  v. 
Art.  8.  Clark;  3  Ch*  on  PL  363. 
^^^ ^^^  §  25.  If  the  declaration  contain  several  actionable  words, 
3Seiw.  '^  '^  sufficient  for  the  plaintiff  to  prove  some  of  them,  and  so 
1067,  Com-  many  of  them  as  will  support  his  action )  enough  to  prove 
%non  k  ihe  substance.  8  Johns.  K.  74 ;  Bac  Abr.  slander,  s.  1 ;  1 
jnfer.Mar.  pfaji.  fiv.  162,199. 

10  Co.  130,       §  26.  Where  words,  not  actionable,  are  laid  in  iht  samt 
V 131 ;  k  3    count  with  those  that  are,  and  on  the  idea  all  are  proved, 
I!^^8am^     the  jury  give  damages^  generally,  the  court  will  reject  the 
307 ;  ifc  2  '     insufficient  worda,  and  give  judgment  on  those  that  are  ac* 
Pha!£T.  06,  tionable;  (be  former  being  viewed  only  as  aggravation. 
97,  Ac.  ca-         ^  27,  Rm  jf  q^  several  counts  and  words,  in  some  not  ac- 
?Wih.  185.   ^iofial^lC)  &>id  t^bc  jurv  give  damages  on  the  whole ;  judgment 
must  be  arrested ;  I>ui  in  auch  cases,  the  jury  may  give 
diMtmht  damages,  on  the  separate  counts ;  then  the  court  may 
give  judgment  for  the  plaintiff,  on  such  of  the  counu  as  are 
actionable. 
L^T*  ^\       ^  ^^*  ^"  ^^^^  ^^*^^  ^^^  ^o}jn  decided,  that  the  plaintiff  may 
T.  Bq^^-     S'^®  ^^  evidence,  in  this  action,  for  defamation,  bis  own  rank 
ton ;  Cited    and  condition,  to  aggratatt  the  damages ;  and  the  defendant 
J  PWl.  Et.     may  mitigate  them  by  like  evidence.     So  he  may  give  in  evi- 
^  dence  to  lessen  the  damages,  under  the  general  issue,  facts, 

that  he  could  not  be  allowed  to  do,  if  he  pleaded  the  truth 
of  the  words  in  jtutt/Icalton.  On  the  general  issue,  ^^  the  de- 
fendant may  prove  that  the  words  were  spoken  through  heat 
or  passion,  and  not  from  malice ;  or  that  they  were  spoken 
witn  honest  intentions,  through  mistake,  and  not  with  a  de- 
sign to  injure  the  plaintiff.  But,  if  the  defendant,  when 
called  upon  to  answer,  in  a  court  of  law^  will  deliberately 
declare  in  his  plea,  that  the  words  are  true,  he  precludes 
himself  from  any  attempt  to  mitigate  the  damages,  by  an^ 
of  those  facts,  or  circumstances,  because  his  plea  of  justin- 
cation  is  inconsistent  with  them.''  But  the  defendant  may 
show,  in  mitigation  of  damages,  that  by  the  pUdntijPs  faulty 
at  the  time  of  speaking  the  words,  and  the  defendant's  plea, 
justifying  them,  he  had  good  cause  to  believe  they  were  true. 
See  ch.  172,  a.  8,  s.  8.  See  also,  J^Tye  v.  0<i>,  above ;  also 
Bruges  v.  Warneford,  On  not  guilty,  ple^aded,  the  defen* 
dant  may  give  in  evidence,  to  mitigate  damages,  that  report, 
charging  the  plaintiff  with  the  crime,  stated  in  the  slander- 
ous words  spoken  by  the  defendant,  were  in  existence,  when 
spoken  by  him,  and  originated  in  the  plaintiff's  family.  1 
Penning,  169. 
4  Ck).  13, 14,  §  29.  As  the  sense  of  words  is  to  be  collected  from  the 
cf '^MoL.  consideration  of  the  whole  of  them,  and  of  all  the  circum- 
4  Bac.  Abr.    stances  which  attended  the  speaking  of  them,  if  any  of  these 

613.   *        '^ 


DEFAMATION.  601 

be  OHHtied  to  ilie  plaiatiff^s  declaration,  the  defendant,  ia    Ce.  63* 

his  plea,  may  state  such  of  them  as  are  material  for  htm.        vlr^  8« 

§  30.  If  the  plaintiff,  to  a  plea  of  justification,  in  this  ac-    ^^^^^^ 
tjon,  replies  a  general  pardon,  he  must  prove  a  general  par^  ^^  ^^  ^ 
don,  and  also  show,  that  he  is  not  withm  any  of  the  exeep*  Cuddinfftoii 
tions  therein  contained ;  as  the  pardon  takes  away  thegiit/l,  v.  wu&i. 
as  well  as  the  puniihmenU    It  is  actionable  to  say  of  one,  he 
has  committed  theft,  &c.  where  he  had  done  it,  and  is  par^ 
doned  ;  as  where  the  plaintiff  sued  for  these  words,  spoken 
of  him,  ^  he%$a  Aief;^  and  the  defendant  pleaded  and  prov- 
«d  the  plaintiff  had  stolen,  &c, :  he  replied,  that  after  the 
felony,  and  before  the  speaking  of  the  words,  he  had  been 
pardoned  by  a  general  pardon  ;  on  demurrer  to  this  repli- 
cation^ it  was  adjudged  good. 

§  31.  There  are  some  cases,  in  which  the  defendant  may  4  Co.  12,  I3| 
plead,  and  prove,  he  spoke  the  words  in  another  sense  than  ^^^^^^^^ 
charged,  by  laying  and  proving  a  coUoquhm,  &c.  as  in  a  Jtad'in"^ 
case  put  in  Cromwell's  case,  and  held  for  law,  by  the  whole  -^  sac. 
court.    The  plaintiff  brought  an  action,  for  calling  him  mur^  Abr.  517.^ 
dertr;  defendant  plead  he  was  talking  with  the  plaintiff,  ^^\^^* 
as  to  unlawful  hunting;  and  ihipUtintiffconfusedy  that  he  kit-  Saond  13U 
Ud  several  harta  with  certain  enginee.;  to  which  the  defendant  *-i  Bian. 
•aid,  "  thou  art  a  murderer  ;**  {innuendof  the  killing  of  said  J^®p"~?oP^ 
hares.)    Held,  this  justificatioH  was  good  ;  ^  For,  in  case  of    *   * 
slander,  by  words,  the  sense  of  the  words  ought  to  be  taken, 
and  the  sense  of  them  appears,  by  the  cause  and  occasion 
of  speaking  them.''    Ana  ^^  the  defendant  shall  never  be  put 
to  the  general  issue,  when  he  confesses  the  words,  and  jus- 
tifies them ;  or  confesses  the  words,  and  by  special  matter, 
shows  they  are  not  actionable."     Formerly,  the  truth  of  the  fJL*^  ^ 
charge,  imported  by  the  words,  was  allowed  to  be  given  in  stra.  1200 
evidence,  in  mitigation  of  damages^  on  the  plea  of  not  guilty ;  Und«rwood 
but,  in  this  case,  all  the  judges  agreed  not  to  allow  this  to  be  ^:  P^^m 
'  done  in  future ;  **  because,  unless  the  truth  of  the  words  be  ^^^Kbr. 
pleaded  in  justification,  the  plaintiff  cannot  come  prepared  5id/ Cooke 
to  defend  himself  at  the  trial ;"  and  this  seems  now  to  be  **^^^r^^^ 
the  settled  law,   though  anciently  it  was  otherwise.     See  ^^.^Z* 
Abbot  V.  Chapman,  $  Lev.  81  ;  Bickford  v.  Clark,  1  Sid.  8Bo«.&P. 
d36  ;  Smithers  v.  Harrison,  1  Ld.  Raym.  727.  22t. 

6  32.  This  was  case  for  defamation.    The  court  held,  that  L?*q11^ 
a  legal  voter  in  town  affairs,  &c.  cannot  justify  slander-  „.  ««nr7,  jr. 
ing  a  town-oflBcer,  relative  to  his  official  conduct,  and  while  cited.—  * 
in  the  exercise  of  his  office ;  lieing  ^  constituent  of  theoffi-  ?r»^"*i pki 
ccr,  makes  no  difference.    It  is  the  towntclerk's  duty  to  re-  Et.'uo.—i 
ceive  and  count  the  votes  for  a  moderator  of  a  town-meeting.  Maale  k  S, 
The  defendant  charged  the  plaintiff  with  corruptly  receiving  ^^« 
and  destroying  legal  votes.    On  the  general  issue,  the  plain- 
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Gh.  6S.    tiff's  general  character  may  be  gnren  in  evidence^  in  mitig»- 
Ari.  S«     tion  of  damages,  if  the  truth,  &c.  be  not  in  issue. 
-^0-,-^^        §  3S»  This  was  case  for  defamaiioo ;  and  the  defence  was 
9  mgig.  it,     the  insanity  of  the^  defendant,  at  the  time  of  speaking  the 
S95,  Dick-     words,  and  for  several  months  before  and  after.     Allowed  in 
2^  ▼«         evidence.    The  court  refused  the  d^x>8ition  of  physicians^ 
^^'         stating  thmr  cptniom  concerning  the  insanity ;  as  they  stated 
no  facts,  as  the  grounds  of  their  opinions ;  physicians  vmsi 
state  facts^  as  well  as  other  witnesses.     Not  decided  how 
far  insanity  is  a  defence  in  this  action  ;  but  the  court  will 
regard  the  opinions  of  men,  in  tbeir  professions  or  trade,  on 
fects  stated.     Accord  and  satisfaction,  is  in  evidence  on  not 
^  guilty.     2  Phil.  Ev.  108. 

-6  Man.  R.  §  34.  This  was  case  for  slandering  the  plaintiff,  by.  saying, 
^«  T  HiIlL  "  ^^  ^^^  stolen,  and  1  can  prove  it.  He  is  a  thief."  Plea, 
—13  Johns.  *  it)  bar,  the  truth  of  the  words.  Held,  the  defendant  could 
R.  475 —  not  be  allowed  to  give  in  evidence,  common  report,  that 
^Johos.  R.  ||}^  plaintiff  had  been  l^uilty  of  the  crime  charged';  nor  thai 
Shepherd  r.  ^  ^^^  ^  ^^^  charged  him  with  it,  even  in  mitigation  of  da- 
Msrrilk  mages  ;  for,  by  pleading  the  truth  of  the  charge,  he  has  ag- 
gravated it  on  record  ;  but  otherwise,  had  he  pleaded  t^ 
Seneral  issue.  Truth  is  not  in  evidence,  in  mitigation  of 
amages. 
l/^^hSk  ^*  ^  ^^'  ^^^  count  was  bad^  and  the  others  good;  General 
Si^m^V.  verdict  for  the  plaintiff.  The  judge  certified  the  evidence 
OreeiL—  did  not  apply  particularly  to  the  bad  count.  Judf^ment  en* 
6  Johns.  R.  tered  on  the  good  counts,  on  paying  costs.  7  D.  &  £•  56  ; 
®'  3  D«  &  E.  659  ;  Dougl.  376  ;  1  Bos.  &  P.  389. 

2B0S.  A  P.  §  36.  If  words  be  spoken  of  a  dealer  in  the  funds/;  as, 
^J^^JJJ!!'  ****^  ht  is  a  lame  duck  ;  no  action  lies,  if  doubtful  if  the 
3  Bm/iipT  words  relate  to  lawful  contracts,  or  if  doubtful  if' the  plain- 
378,  Feise  ▼.  tiff  was  a  lawful  dealer ;  if  contracts  to  him  be  not  fulfilled, 
Linder.         ^^^^  special  damages  can  it  be,  as  he  may  sue  them  ?    2 

Wils.  1 1 4,  Findall  v^  Moore. 
12'Mass.R.       §  37.  Case  for  defamation.   The  words> were,  ^  you  swore 
^^Robb^^    false  at  the  trial  of  your  brother  John  ;''  without  averment, 
that  the  words  were  s]>oken  concerning  the  testintony  given 
by  the  plaintiff  at  the  trial  referred  to.    Held,  actionable 
alter  verdict.     13  Mass.  R.  343. 
4fi5^!o^f       ^  ^^'  ^^^  defendant's  libel  charged  the  plaintiff,  as  more 
^         *   than  oiice  associated  with  falsehood,  in  the  minds  of  many 
honest  men*    General  issue  pleaded,  and  held,  evidence, 
seven  persons,  and  others,  viewed  him  not  as  a  man  of  truth, 
was  inadmissible  in  justification  *,  but  that  could*  be  only  by 
proving  the  fact. 
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§  39.  The  declaration  stated  the  plaintiff  was  a  justice  of    Cu«  63. 
the  peace ;  and  that  the  defendant  meaning  to  injure  him,  and     Art.  8. 
expose  him  to  prosecution,  for  corruption,  &c.  in  a  certain  dis-   >^^v^^/ 
course,  &c.  said  of  the  plaintiff,  in  his  office  ofjustice ;  ^^Lind-  7  Johns.  R. 
sejr,(meaning  the  plaintiff,)  had  been  feed  bv  A.  W.  (meaning  359, 561, 
A.  W.  who  lalel  V  had  a  cause  pending  and  determined  before  g^Jj^^LS^ 
the  plaintiti,  and  that  he,  (the  defendant,)  could  do  nothing*  eafr  C 
when  the  magistrate,  was  in  that  way  against  him;^'  motion  eOL-SEast 
in  arrest  of  judgment;— and  the  declaration  was  adjudged  ^rf^ 
good.     2.  Though  an  tnntienclo  cannot  supply  the  place  of  a 
colloquium  ;  yet  if  there  be  a  colloifmum  sufficient  to  point  the 
application  of  the  words  to  the  plaintiff,  if  spoken  maliciously, 
he  must  have  judgment. 

§  40.  It  seems  to  be  a  settled  rule,  in  case  of  defamation,  5  Mint.  it. 
that  where  a  charge,  if  true,  will  subject  the  party  against  ^^»£'^^*' 
whom  made,  to  an  mdictment  for  a  crime  or  oifence,  involv-  |^mI^!W«- 
ing  moral  turpitude^  or  to  an  infamcus  punishmwi^  then  the  4Barr.'3032. 
words  are,  in  themselves,  actionable.    On  this  principle,  it 
seems,  it  has  been  held,  that  losay  of  a  person,  ^'soe  is  a  com- 
mon prostitute,  and  I  will  prove  it;^^  or  that  ^^she  was  hired 
to  swear  a  child  on  me ;  she  had  a  child  before  she  went  to 
Canada:  she  would  come  damn'd  nigh  going  to  the  states- 
prison,^  is  not  actionable,  without  alleging  aM  proving  spe- 
cial damage. 

§  4 1.  So  on  the  same  principle,  it  is  not  actionable  to  say  8  Johns.  R. 
of  an  attorney,  or  counsellor  in  a  particular  cause ;  "F.  knows  W,^®»  ^<^ 
nothingabout  the  suit ;  he  will  lead  you  on,  till  he  has  undone  cr^.'^J^sb. 
you,  without  alleging  and  proving  special  damages.*'  2  Mod.  Cro.'  El.  641*. 
152. 

§  42.  But  it  is  not  easy  to  discern,  on  what  ground  the  ^  J<»lui«-  ^ 
court  decided,  that  words  charging  a  married  woman*  with  Bnyf^l  wife 
adultertf^  were  not  actionable  in  themselves  i-^but  that  it  was  t.  CKUospte. 
necessary  for  the  plaintiffs  to  allege,  in  their  declaration,  and  — 6  Joha»Jt 
prove  at  the  trial,  some  ip^cial  aamaeeSf  in  consequence  of  j^iTT^t  15 
the  speaking  of  the  words;  surely  adultery  involved iiipra/ 
turpitude ;  and  subjected  her  to  infamout  punishment^  un« 
less  in  Jfew  York,  as  in  England,  it  is  a  matter  left  to  the 
church.    Aliter  in  Pennsylvania,  2  Bin.  36,  Brown  v.  Lam- 
berton. 

^  43.  The  declaration  charged  words,  by  which  the  plain-  Sera.  666, 
tiff  lost  the  custom  of  I.  S.  and  several  others ;  allowed  only  ^ro^^»g 
to  the  k>ss  of  I.  S's  custom ; — the  words  laid  were,  "you  are  ^•^"**'** 
a  thief,  and  I  will  prove  you  so.*'    And  the  plaintiff  alleged, 
that  by  reason  of  the  speaking  these  words,  one  John  Merry^ 
and  divers  others,  who  were  bis  customers,  left  off  dealing 
with  him,  in  bis  trade.    On  the  trial,  the  plaintiff  proved  the 
speaking  of  the  words,  and  the  special  damages  as  to  JIferry, 
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Ch.  63.  and  would  hare  gone  on  to  prove,by  several  others,  that  the  j 
^rl.  8.      had,  also,  left  off  dealing  with  him,  by  reason  of  said  words, 

\^fs^0^^  &c. ;  but  refused;  and  the  court  said,  in  actions  for  words, 
not  actionable  in  themselves,  and  where  the  special  damages 
is  thegt>/  of  the  action,  this  sort  of  evidence  is  allowed,thougb 
the  particular  instances  of  such  damages,  are  not  specified  in 
the  declaration :  but  in  actions  for  words,  which  are  in  them^ 
selves  actionable  (as  the  present  words  are)  particular  in- 
stances of  special  damages  shall  not  be  given  in  evidence,  un- 
less particularized  in  the  declaration  ;^  but  the  plaintiff  was 
allowed  to  give  general  evidence  of  the  loss  of  customers* 
To  say  the  plaintiff  stole  with  Af  is  not  supported  by  proving 
be  stole  with  B.     1  Phil.  Evid.  163;  6  Bin.  131. 

3  WUi.  114,      §  44.  One  count  refers  to  another^  ^c.  hew  good. — Action  for 

Ttndmlv.      several  sets  of  woras;  the  first,  "(fciil  rogue.  J.  S.  (meaning 

Moore;  btttS     .         ,    .     .-..   .x    ^      .  ./    l  ^       /  •       .l  ® 

MaaU  fr  ^D^  planum,)  that  set  the  house  onfire^  (meaning  the  summer- 
Sol.  R.  110,  house  burnt,  occupied  by  one  Mr.  Cotton ;)  and  if  any  body 
'^^'^'  will  give  me  charge  of  him^  J  will  carry  him  to  new  prison  ;"  fifth 

set ;  J.  S.  (meaning  the  plaintiff)  set  the  house  onfire^  (meaning 
the  same  bouse ;)  moved  in  arrest  of  judgment,  that  the  latter 
words  were  not  actionable,  as  every  count,  in  a  declaration,  is 
a  substantive  count,and  the  innuendo  (meaning  the  same  house^) 
shall  not  relate  to  the  summer-house  mentioned  in  the  first  set 
of  words.  But,held  well,  for  though  the  last  set  be  not  action- 
able, in  themselves,  they  shall  have  relation  to  the  former  set, 
and  we  must,  said  the  court,  take  them  to  have  been  spoken 
maliciously^  as  the  jury  have  found  for  the  plaintiff.  In  an  ac- 
tion for  libel,  it  may  be  proved  the  plaintiff  has  often  libell- 
ed the  defendant ;  this  is  mitigation  of  damages.  1  Phil. 
Evid.  140. 
Cro.  n.  §  45*  And,  if  the  declaration  be  bad  in  substance,  a  plea 

416,  Bad-      confessing  and  justifying  the  words,  will  not  make  it  good. — 
^k  V.  At:    3  Cain.  73,  Pelton  v.  Ward  ;  Cro.  Car.  288  ;  W.  Jones,  307^ 
"^**  §  46.     Words  too  loose ;   As,  where  said,  Mr.  Purdy  gave 

seos^^Pordy  ^^00  for  his  warrant,  to  the  purser  of  the  Magnanime  (a  man- 
V. Stacy.       of-war)— judgment  arrested;  as  the  charge  was  loose,  and 
did  not  import  a  crime ;  nothing  to  shew  to  whom  ihe  money 
was  given ;  and  as  it  was  not  averred,  the  court  could  not 
intend  it. 
More  Amor.      §  47.  It  is  enough  to  allege  and  prove  the  words  spoken.  1 
^*^^  ^A:*^   Binn.  393,397.  Words  are  taken  in  their  vulgar  sense.  2  Binn. 
Hoyle*T.       ^^*  ^^^y  °™"*^  *'"^»  according  to  the  indictment.    514.    "He 
Young  -^1     is  perjured ;''  enough  to  prove  they  referred  to  an  oath  in 
Waah.  lie.    court.  S  Cain.  91 .    Several  counts,  one  bad,  damages  on  all, 
judgment  arrested.  2  Bays,  204, 439 ;  1  Binn.  397 ;  5  Johns. 
R.  430. — One  liable  for  a  libel,  though  in  fact,  ignorant  of  it. 
7  Johns,  R.  261 ,  264*    Truth  not  in  evidence.    S  Bays.  232. 
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§  48.  The  defendant,  charged  the  plaintiff  with  unnaturdl     Cb.  64. 
practices;  the  plaintiff  sued,  and  averred  his  good  fame,  &c.      Art.  1. 
Held,  the  defendant,  on  cross-examination,  might  ask  the  ■^^^^^-^^^ 
plaintiff's  witness,  if  he  had  not  heard  reports  in  the  neigh*  j  Maale.  ft 
bourhood,  that  the  plaintiff  had  been  guilty  of  similar  prac-  Sel.  R.  2, 
tices,  in  order  to  lessen  the  damages,  as  the  defendant  might  ^^* 
shew  the  plaintiff  was  not  of  good  fame. 

§  49.  Case  for  slander  of  the  plaintiff  in  his  trade.  A  count  3  ^^^i^^g^ 
stated,  the  defendant,  in  a  certain  discourse,  in  the  presence  Sei  R.  ito. 
and  hearing  of  divers  subjects,  falsely  and  maliciously  charg-  li7,Cook  v 
ed  and  asserted,  and  accused  the  plaintiff  of  being  insolvent ;  ^^JyJ^  ^' 
and  stating  special. damages,  but  without  stating  the  words;  Newton V. 
held  ill,  and  if  joined  with  other  counts,  stating  them,  and  a  8tabbt.-2 
general  verdict  is  given,  judgment  must  be  arrested.     A  **^-  *^* 
count  for  using  words  to  Ike  effect  following,  \fi  bad  after  ver- 
dict. 

§  50.  Forms  of  Pleas,  &c. — 8  Wentw.  229  to  297,  are  many 
select  forms  of  declarations,  pleas^  replications,  &'c.  as  to  de-* 
famation  or  slander;  and  in  pages  297,  &c.  are  many  as  to 
libels  or  written  defamations ;  and  pages  605,  to  620,  refer 
to  many  in  other  authors,  ancient  and  modern.  Index,  4  to 
15. — As  to  American  forms  of  declarations,  pleas,  fee,  see 
American  Precedents,  p.  241  to  245 ;  Story's  Pleadings,  p. 
431  to  446. 


CHAPTER  LXIV. 

CASE  ON  TORTS.    DISTURBANCE. 

Art.  1.  General  Prmeiples.  §  1.  This  action  of  trespass 
on  the  case,  for  disturbing  one's  rights,  lies  in  many  cases ; 
as  for  disturbing  one,  in  the  enjoyment  of  his  fair  or  market ; 
in  voting,  and  in  his  receipt  of  toll ;  in  the  possession  and 
enjoyment  of  his  ferry,  common,  office,  stream,  mill,  way,  do- 
mestic  relations,  &c.  &c. ;  but  as  several  of  these  subjects 
will  be  considered  under  their  distinct  heads  ;  as  ferries, 
streams,  mills,  offices,  toll,  ways,  &c.  in  order  properly  to 
brmg  our  statutes  and  cases,  respecting  them,  together ;  this 
branch  of  actions  will  be  but  briefly  perused  in  this  chapter ; 
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Ch.  64.  and,  ^specially,  as  nuisances  to  bouses  and  larods,  a  species 
.  Art.  2.  of  disturbance,  will  also  be  treated  of,  under  the  head  of  Mui- 
^^^^^^_r    sances. 

§  2.  The  plaintiff  usuallj  brings  this  action  against  the  de- 
fendant, for  disturbing  him,  in  some  incorporeal  right ;  as  for 
3  Wiis.  288.  hindering  the  plaintiff  to  take  toll,  he  has  a  right  to  take  ;  or 
to  seize  a  stray  beast,  he  has  a  right  to  seize ;  or  to  use  a 
way,  a  common  or  ferry,  he  has  a  right  to  use.  In  every 
case  of  this  action,  two  questions  arise;  K  Has  the  plaintiff 
a  legal  right  to  the  thing  he  claims  t  3.  Has  the  defendant  in- 
vaded that  right ;  both  are  material  to  be  attended  to,  in  the 
use  of  this  action,  to  see  when  this  ri^ht  exists  in  the  plain- 
tiff, and  when  it  is  invaded  by  the  delendant.  In  any  case,  it 
is  always  essential  to  know  the  facts  and  principles  of  the  case. 
3  Bi.  Com.  Art*  2.  Baron  andfimt.^^^  !•  As  this  action  is  limited  in 
139, 14L  ^ijjg  respect,  it  may  be  considered  in  an  article  in  this  chap- 
ter. The  injuries  are,  principally,  of  three  kinds,  for  which 
an  action  lies,  and  which  may  be  offered  to  the  husband,  in 
regard  to  his  wife. — 1.  Abduction^  the  remedy  for  whicji,  is 
trespass  vi  et  armis^  commonly  belongs  to  another  place.  2. 
Adultery^  or  criminal  conversation,  for  which  there  is  a  like 
remedy.  3.  For  beatings  or  otherwise  abusing  Aer,  for  wbici^ 
if  with  force  and  violence,  they  have  trespass  vi  etarmiisj  be- 
longing to  another  place;  but  if  in  the  1st  and  Sd  case,  the 
husband  choose  to  waive  the  force,  and  to  sue  merely  for  the 
loss  of  his  xoife^s  service  and  society  ;  he  may  have  this  action, 
on  the  case,  per  quod  servitium  amisit ;  for  in  this  case,  he 
sues  only  for  consequtntial  damages. 
2  Etp.  434,  §  2.  *^  If  any  one  entices  away  the  wife  of  another,  to  live 
Wiiemorti|.  apart  from  him,  without  sufficient  cause,  the  husband  may 
N.'V.^TB.  ^ '  ^^^^  ^'^*®  action  for  the  injury  ;'*  as  where  the  plaintiff  de- 
clared that  his  wife,  unlawfully,  and  without  his  consent,  had 
departed  from  him,  and  had  lived  apart,  during  which  time, 
a  considerable  real  and  personal  estate  bad  been  devised  to 
her,  to  her  sole  and  separate  use,  and  that  thereupon  she  was 
desirous  of  returning,  and  again  cohabiting  with  him ;  but  that 
the  defendant  enticed  her,  and  persuaded  her  to  continue  ab- 
sent, by  which  means  she  continued  absent^  till  her  death ; 
whereby  he  lost  the  comfort  and  society  of  his  wife,  and  the  ad' 
vantage  he  ought  to  have  had  from  such  real  and  personal  estate* 
Verdict,  for  the  plaintiff,  and  ^3,000  daoiages.  A  motion 
was  made  in  arrest  of  judgment;  that  this  was  an  action  of 
the  first  impression,  &c* ;  but  the  court  said,  so  is  every  actioo 
on  the  case,  in  itself  a  novelty;  no  action  lies  without  dama- 
ges, and  the  per  quod  alone,  is  not  sufficient ;  the  act  must  be 
unlawful,  ana  though  the  bare  enticement  is  not  actionable,  yet 
the  jury,  under  the  direction  of  the  judge,  are  judges  of  the 
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lagaltt]^ ;  ^  and  as  the  receiving  the  servant  of  another,  sdeM-  Cr.  64. 
tor^  is  a  ground  for  action^  a  fortiori,  it  is  so  in  the  case  of  a  Art.  2. 
husband."    Form  of  the  declaration,  8  Wentw.  418,  438.       \^^^/i^/ 

§•  3.  So,  if  the  wife  iSe  beaten,  or  any  other  bodily  injury  ^^o.  J.  60t, 
done  to  her,  8o>  that  ihe  husband  is  deprived' of  her  society  638,  Grey  v. 
and  assistance,  he  may  have  this  action,  and  declare  ptr  quod  ^^'^^^ 
settotlmm  armtttf,  and  she  need  not  be  joined  in  the  action  ;  H^^^ 
for  it  is  solely  for  damages  to  the  husband  ;  otherwif^e,  in  Sciftor. 
rtipassvistarrmsj  where  the  damages  survive  to  her,  being 
for  an  injury  to>  her  person. 

§.4.  What  is  not  enticing  away,  or  harbouring  the  wife. 
See.cb.  19.  a«  18,  Turner  v.  Estes. 

§  £|»  There  is  do  doubt  but  this  action  lies  for  the  husband, 
against  one,  who  entices  a  way,  or  harbours  his  wife,  knowing- 
ly, against  his  will,  if  she  have  no  just  cause  to  leave  him  ; 
iMit,  the  question' often  turns,  on  what  is  a  just  cause,  for  her 
leaving  him.     If  be  turns  her  out  of  doors,  one  may  not  only  \^^^'  ^^» 
harbour  her,  but  cv^n  recover,  for  her  necessary  support,  ^^f^^' 
against  her  husband  ;  so,  if  he  refuse  to  receive  her  without  Hochmere. 
cause :  and  in  Hodges  v.  Hedges^  Lord  Kenyon  said,  ^^  where  Hodges  r. 
a  wife's  situation,  in  her  husband^s  house,  is  rendered  unsafe,  H®^**- 
for  his  cruelty,  or  ill  treatment,  I  shall  rule  it  to  be  equiva- 
lent to  a/ turning  her  out  of  his  house ;  and  that  the  husband, 
shall  be  liable  for  necessaries  furnished  to  her,  under  those 
circumstances^"    A  fortiori  he  cannot  have  an  action  against 
one,  for  entertaining  her  in  bis  house^  in  such  case. 

§  6.  Other  disiurhancts  of  damtftic  relations.  Baron  it 
Feme  ;  Crim^  Con.  Seduction^  ^.  See  Morris  v.  Milter  ; 
ch.  9,  Winsmore  v.  Gretn^  ante. 

This  was  an  action,   for  criminal  conversation  with  the  ^'^  ^'^^ 
plaintiflTs  wife,   after   they  had    agreed    to  live  separate.  ximbivU^ 
Though  gross  indecencies  were  proved  between  her  and  the  a.  O.  1793. 
defendant,  before  the  separation,  yet,  as  no  act  of  adultery  — Su<t  3Ch. 
was  proved',  until  after  the  separation  actually  took  place,  ^J^^^ 
the  court  held,  the  husband  could  not  support  this  action  ;  iieiUiwordf« 
for,  in  such  case,  the  husband  does  not  lose  the  comfort  and  only  in  tret- 
^  society'  of  his  wife,  the  gist  of  the 'action ;  and  not  the  crimi-  ^^J'/*"*^^. 
nal  act.     It  is  '^  a  civil  action,  brought  to  recover  salinfaction  stance : 
for  a  civil  injury,  done  to  the  husband,  and  not  to  punish  the  Cites  6  Eaift, 
defendant,  for  having  broken  the  laws  of  morality  and  de-  ^'*?h 
cency.*'     Here,  the  plaintiff  has  voluntarily  relinquished  his  ^.  o^^^t^ 
wife.     Where  there  is  "  a  temporary  separation  from  the 
wife ;  in  such  case,  she  continues  within  the  protection  of  the 
husband,  which  she  does  not  here.^^  This  is  properly  case,  and 
not  trespass.    See  Assault  and  Battery  ;   2  Salk.  552^  636  ; 
7  Mod.  81  i  1  Stra.  631  ;  3  IX  &  E.  168,  Krutzer  v.  WiU 
oox. 
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§  7.  But  in  this  action,  against  the  deftodatit,  for  criminal 
conversatiofi  with  the  plaintiflf's  wife  ;  held,  the  husband 
ma  J  support  this  action,  where  there  is  only  a  partial  sipo' 
ration  ;  as,  where  husband  and  wife,  entered  into  a  deed 
with  trustees,*  whereby  he  covenanted  with  them,  (two  an- 
nuities had  been  transferred,  one  payable  to  her,  absolutelT, 
and  another  as  long  as  she  lived  with  him,)  that  they  should 
apply  the  first,  and  an  equal  annuity,  in  lieu  of  the  second, 
to  be  paid  by  him,  to  her  separate  use,  if  she  should  live  i e- 
parate^  with  the  trustees^  approbation  i  and  he  also  covenanted, 
tn  case  of  future  differences,  to  permit  her  to  live  separate 
from  him,  if  she,  on  that  account,  found  it  necessanr.  And 
the  deed,  also,  contained  a  clause,  that  in  case  of  separa- 
tion, with  the  approbation  of  the  trustus^  certain  of  the  chil- 
dren, should  live  with,  and  be  educated  by  her,  to  certain 
Eeriods,  and  that  she  might  visit  the  other  children,  at  his 
ouse,  especially  when  ill,  so  as  to  require  the  Mention  of  a 
mother^  Also,  providing  certain  things,  in  case  of  such  se- 
paration. The  adultery  was  committed,  while  the  wife  oc- 
twUly  lived  separate  from  her  husbctnd  ;  for  as  no  ^pprtAation 
of  the  trustees  was  proved,  this  was  not  such  a  separation  as 
the  husband  agreed  to,  by  his  deed  ;  and  if,  with  their  ap- 
probation, then  he  had  not  given  up  all  claim  to  the  comfort, 
society,  and  assistance  of  his  wife,  (for  the  interest  of  the 
children,  was  provided  for,  as  well  as  the  separation  of  the 
parents,  during. such  approbation.)  This  is  not  within  the 
case  of  Weedon  v.  Timbre//  :  Also  held,  the  court  may  grant 
a  new  trials  in  such  action,  for  excessive  dame^es,  if  it  be  sa- 
tisfied, the  jury  acts  under  the  influence  of  undue  motives, 
or  of  gross  error,  or  misconception  of  the  subject. 

§  8.  The  husband  may  have  case  against  his  wife's  father, 
for  enticing  her  away,  &c.  but  the  legal  presumption  is  in 
favour  of  the  father,  that  he  acts  with  parental  aflfection,  to- 
wards her ;  hence,  there  must  be  stronger  evidence  of  ma- 
lice, than  in  an  action  against  a  stranger.  The  penal  code 
of  France,  art.  354,  5, 6  :  The  severe  punishments  it  inflicts 
for  the  abduction  of  minors,  in  some  casesy  are  hard  labour. 
Willes  577  ;  5  D,  &  E.,3d7. 

§  9.  In  the  action,  crim*  con.  it  mav  be  advisable  to  insert 
a  count,  for  enticing  away  the  wife,  when  the  plaintiff  doubts, 
if  he  can  prove  the  criminal  conversation.  Cites  Willes, 
578,  Winsmore  v.  Greenbank ;  a  form  in  case,  366.  In  an 
action  for  debauching  a  wife,  or  servant,  it  is  not  necessary 
to  aver,  or  prove  the  defendant  knew  the  female  was  the 
plaintiff's  wife,  or  servant.  Secusy  in  an  action,  for  seducing 
and  harbouring  a  wife,  or  servant.  In  an  action  for  cWm. 
con,  the  plaintiff  mUst  prove  an  actual  marriage.    See  Mor- 
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ris  V.  Miller,  4  Burr.  2057;  Selw.  N.  P.  19,  20.     But  in     Ch.  €4. 
trespass,  by  husband  and  wife,  for  beating  her,  it  is  sufficient      Art:  3. 
to  prove  reputation  of  marriage.     See  Marriage,  ch.  46.    x^^v'^^ 
Case  is  the  most  proper  action,  when  it  is  for  seducing  and  i  phu. 
loss  of  service  merely.     Bennett  v.  AUcott,  2  D.  &  E.  167  ;  Evid.  77. 
6  East,  S87.     So  is  Chitty's  opinion.     See  cfc.  59,  a.  6,  as  j^^J^'g^. 
to  enticing  away,  &c.  not  necessary  to  state  what  means  of  ^i.  ezec^n. 
enticement  the  defendant  adopted.     Willes  577.     Damage  v,  DarU — 
per  guod  servitium  amtstV,  must  be  laid  and  proved.     See  IJf^^^'  ^' 
ch.  59,  a.  6,  several  cases, 

§  10.  What  may  be  proved  in  the  action,  for  criminal  con-  | J^j^f ^*^' 
versation^  with  the  plaintiff's  wife ;  her  bad  character,  as  to  ' 
chastity ;  and  her  adulteries,  before  she  became  acquainted 
with  the  defendant.  1 2  Mod.  232.  This  is  in  mitigation  of 
damages.  Evidence  the  plaintiff,  has  had  criminal  connex- 
ions  with  other  women ;  or,  that  his  wife,  made  the  first  ad- 
vances. Her  general  good  character,  is  not  to  be  proved, 
unless  it  has  been  attacked,  on  the  other  side.  Bui.  N.  P. 
27 ;  4  D.  &  E.  658 ;  Selw.  N.  P.  25 ;  1  John.  Ca.  16. 

Art.  3.  Disturbance  of  common,  §  1.  This  is  an  incorporeal  2  Bl.  Com. 
hereditament,  a  profit  a  man  has  in  the  land  of  another ;  as,  to  ^2'  35.— Sea 
feed  his  cattle  there,  catch  fish,  dig  turf,  or  cut  wood,  in  fe^ant 
another's  land.    This  right,  to  take  a  profit  in  the  land  of  See  form  of 
another,  arose  in  feudal  times,  principally,  between  the  own-  dedaij- 
er  of  a  manor,  and  his  feudal  tenants,  and  is  but  very  little  Weatw.508 
in  use  in  the  United  States ;   and  scarcely  known  in  New  509.     *      ' 
England.    There  has  been,  in  England,  four  kinds  of  com- 
mon :  First,  common  appendant^  which  is  a  right,  the  occu- 
piers of  arable  land  have,  to  put  commonable  beasts  ;  such  as 
are  of  the  plough^  and  such  as  manure  the  ground,  on  the 
waste  lands  of  others,  in  the  same  manor.     This,  is  said  to  Hob.  525  S35. 
be  of  common  right,  and  may  be  apportioned  by  act  of  the 
parties. 

§  3.  Common  appurtenant^  which  is  a  right,  to  put  in  Co.  Lit.  ifn. 
beasts  of  the  ploxigK  and  such  as  manure  the  ground  and 
other  beasts  ;   as  bogs,  goats,  &c.  and  this  can  be  claimed 
only  by  immemorial  usage,  or  prescription* 

§  3.  Common^  by  reason  of  vicinagCf  which  is,  where  the 
inhabitants  of  two  adjacent  towns,  have,  usually,  permitted 
the  beasts  of  each  to  stray,  into  the  other^s  fields ;  this  is  a 
mere  permissive  right,  to  excuse  trespasses.  Hence,  each 
town  may  inclose,  and  bar  out  the  other,  though  they  have  « 
intercommoned,  time  out  of  mind  :  nor  can  they  be  put  there. 
It  is  excused,  only,  when  they  stray  there. 

§  4.  Common  in  gross^  which  is  annexed  to  no  land,  but 
only  to  a  man^s  person^  being  granted  by  deed  to  him,  and  • 

bis  heirs;  and  it  may  be  claimed,  hy prescriptive  right,  which 

VOL.  II.  77 
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supposes  a  deed  to  him.  AH  these  species  of  common,  are 
for  carrying  on  husbandry.  A  common  of  pasture^  for  the 
tenant's  beasts;  taking  fish,  for  his  family;  turf  and  fire-bote 
for  his  fire ;  and  wood,  for  the  repairs  of  his  buildings,  fences 
and  tools. 

§  5.  In  each  of  these  cases,  the  plaintiff  must  prove  bis 
right  to  the  common,  he  claims ;  and  if  he  have  this  right, 
and  one,  having  no  right,  put  cattle  into  the  plaintiff's  com- 
mon, he  may  have  this  action,  or  distrain*  So,  if  one,  havin|( 
right,  put  in  hogs^  goals,  and  other  creatures,  not  commonable,  it 
is  a  disturbance  of  the  plaintiff's  common,  and  this  action 
lies  for  him. 

§  6.  So,  if  the  beasts  of  a  stranger,  or  the  uncommonahk 
beasts  of  a  commoner,  be  put  into  the  common,  in  general, 
any  of  the  commoners,  may  distrain  them,  damage  feasant ; 
or  the  commoner,  may  bring  an  action  on  the  case,  for  the 
injury,  and  say,  thereby,  be  is  deprived  of  his  common. 
Read's  Declarations,  409;  Thorop.  Ent.  330,  335,  401. 

§  7.  So,  if  any  commoner,  where  the  common  is  li- 
mited, put  in  more  cattle  than  he  has  a  right  to  do,  or  sur^ 
charges ;  any  other  commoner  may  have  this  action ;  and,  I 
see  no  reason,  why  this  remedy  may  not  be  applied  to  our 
regulated  common  pastures,  where  each  one  has  a  right,  to 
put  in  so  many  creatures,  of  such  descriptions,  and  no  more, 
and  for  such  a  period  of  time,  only. 

§.  8.  So,  if  the  oumtr  of  the  land,  or  a  stranger,  deprives 
the  commoner  of  his  common,  wholly,  or  in  part,  he  may 
have  this  action ;  and  declare  on  his  possession  of  his  tenement, 
and  that  he  ought  to  have  common  in  the  land,  &c«  The 
very  ground  of  this  action,  is,  that  the  commoner,  is  deprived 
of  his  common,  ^^so  that  he  cannot  enjoy  it,  in  so  ample  a 
manner,  as  he  is  entitled.'*'*  But  this  action^  lies  not,  for  any 
very  trifling  loss.  ^^The  commoner,  (in  England,  or  where 
English  common  is  used,)  has  no  property  jn  the  soil,  yet  he 
may  have  this  action,  even  against  the  lord,  ^on  the  ground, 
he  cannot  enjoy  bis  common,  in  so  ample  a  manner  as  he 
ought.'' 

§  9.  Case  forncrc&argtn^  common,  Am.  Preced.  197,  taken 
from  2  Wils.  378,  256.  So,  in  18  Mod.  a  declaration  on  the 
above  principles,  was  adjudged  good.  Yelv.  104,  105, 185, 
201. 

§  10.  The  Massachusetts  Colony  law,  provided,  that  no 
cottage  or  dwelling-house,  shall  be  admitted  to  commonage,  for 
wood,  timber,  or  herbage,  or  any  other  privilege,  but  such 
as  are  already  erected,  or  shall  be  entitled  by  the  consent  of 
the  town. 
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§  11.  In  these  and  other  books^  it  is  held,  that  if  one    Cr.  64. 
commoner  declare  against  another,  or  against  any  other  per-     ArL  3. 
son,  for  any  iniury  to  his  common,  he  should  state  the  of-  w^"v^»/ 
fence  to  be,  ^Hhat  his  common,  tarn  amplo  modo  habere  non  9  co.  iia-^ 
potait^  sicj^rojkuum  suum indeper  tolum  tempus  atnisit^^^  because  2  Eip.444.— 
for  such  injuries,  only,  can  ne  have  an  action;   but  against  m*^^"*' 
the  owner  of  the  soilj  a  surcharge,  and  particular  injury,  must  3  Vus.  278. 
be  stated.  1  Saon'd. 

§  13.  As  to  common,' it  is  often  a  question,  what  is  meant  ?^^v  » 
by  the  words  levant  andeouchant.     In  this  modern  case,  they  47  g^hoiet 
ure  well  explained,  to  mean  the  possession  of  such  lands,  by  ▼.^Har- 
him  who  claims  the  common,  as  will  winter  the  cattle,  for  grarea. 
which  common,  in  another's  land,  is  claiojed,  and  so  many 
cattle  as  the  land,  is  possessed  by  one,  '^will  maintain  in  the 
winter,  so  many  shall  be  said  to  be  levant  and  couchant.^^ 
Hence,  every  bouse  or  cottage,  for  which,  the  possessor 
claims  common  for  beast,  levant  and  couchant^  is  supposed 
to  have  land  belonging  to  it,  whereon  his  cattle  are  levant 
and  couchanU 

Quo  Jure. — ^Though  this  writ  was  never  adopted  in  Massa-  ^^^W^ 
chusetts,  in  form,  as  it  was  used  in  Er^land  ;  yet  the  princi-  5  com.  ^ 
pies  of  i^  as  to  the  defendant's  plea,  especially,  have  been  in  157. 
force  here.    There,  this  writ,  lay  where  a  man  had  lands  in 
fei^  and  another  claimed  common  m  them ;  the  owner,  sued 
out  this  writ,  against  the  commoner, claiming  the  common^  and 
it  commanded  him  *^  to  shew  by  what  right  he  demanded 
common  of  pasture  in  the  lands''  of  the  plaintiff,  as  he  ^had 
no  common  in  the  land  of  the"  defendant,  nor  did  the  defend- 
ant do  service  to  the  plaintiff,  for  which  he  ought  to  have 
common  in  the  plaintiff's  land.    This  writ  was  in  the  nature 
of  a  torii  of  right;  for,  when  the  plaintiff  had  declared,  the 
defendant  made  defencef  and  stated  his  title  to  the  commanj  and  ^^^^ 
alleged  his  seisin  of  it;   this  the  plaintiff  denied,  and  the 
mise  was  joined  on  the  mere  right.    If  brought  by  two,'nim- 
mons  ana  severance  lay,  and  the  nonsuit  of  one,  wrs  not  that 
of  the  other ;  and  it  lay  against  several  tenants,but  they  could 
make  several  defences,  and  make  several  titles,  and  join  the 
mise  severally.  We  have  adopted  these  principles,  1st.  In  re- 
gard to  the  defendant's  pleading  specially,  and  stating  his 
title  to  the  common,  he  claims  in  another  land,  (though  here 
these  cases  have  been  very  rare ;)  3.  Our  plaintiffs  join,  and 
defendants  may  be  joined  in  the  action  as  above ;  3.  Where 
the  plaintiffs  nnist  join  in  bringing  the  action,  summons  and 
severance  lies. 

§  13.  None  but  a  copyholder,  can  have  common  by  cus-  l  S*Ut  l^^t 
torn  on  any  part  of  the  manor  5  and,  after  verdict  in  a  cause,  Qi^fiddT  ^ 
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Ch.  64.     all  Tacts  will  be  presumed  to  have  existed,  without  the  exisl- 

Ari.  3.      ence  of  which,  the  verdict  could  not  have  been  found. 

^_^— ^-^^r        §  14.  If  one  claim  common  of  pasture,  in  pleading,  it  is  not 

-VViiies,  319*  necessary  he  allege  in  express  terms,  what  kind  of  common 

Masgpraye  t*  it  is,   whether  appendant^  appurtenant^  or  in  gross  ;  from  the 

CavalL—a  nature  of  the  right  claimed,  the  court  will  determine  what 
Sauna.  2, 3.    i  •    i     r  ®..  •  ' 

'      kind  of  common  it  is. 

Willes  638,       §  ^^*  ^^  ^  commoner  have  a  right  for  one  beast,  and  put  in 
EUis  y!         two,the  lord  can  distrain  only  the  beast  put  in  last;  except  both 
Bowle«,4ai.  be  put  in  at  one  time ;  and  if  one  justify  for  taking,  as  a  sur- 
charge, be  must  state  in  his  plea,  whether  the  beasts  were  put 
in  together,  at  one  time,or  separately,  and  if  separately  ,which 
was  put  in  last. 

1  East.  154.  §  16.  This  was  an  action  by  a  commoner  against  a  stran- 
Wadaworth.  8*^'  ^^^  injuries  to  his  right  of  common — plaintiif  declared  he 
3  wui.  279.  was  possessed  of  a  certain  messuage  and  land,  &:c.  by  reason 

whereof,  he  was  entitled  to  common  of  pasture,  on  a  certain 
waste  called — — ^,  for  all  bis  commonable  cattle,  levant  and 
couchant^  at  all  times  of  the  year ;  and  the  defendant  knowing 
the  premises,  but-contriving,&c.  wrongfully  carried  from  on 
the  said  common,  and  converted  to  his  own  use,  so  many  loads 
of  manure  and  dung»  which  before,  &c.had  been  dropped  and 
made  on  the  said  common,  by  the  cattle,  from  time  to  time, 
feeding  thereon,  and  which  ought  to  have  remained  there,  for 
the  purpose  of  nourishing  and  increasing  the  herbage  there^ 
whereby  the  said  common,  and  the  herbage  thereof,  were 
then  and  there,greatly  impoverished,  for  want  of  the  said  ma- 
nure and  dung,  &c.  &c. ;  held,  the  plaintiff  was  entitled  to 
his  action,  though  his  proportion  of  the  damage,  be  found  to 
be  only  to  the  amount  of  a  farthing ;  at  least  the  smallness 
of  the  damages  found,  is  no  ground  for  a  nonsuit ;  there  were 
forty-one  commoners  besides  the  plaintiff;  the  verdict  for  bita 
was  one  farthing  damages.  Many  cases  cited,  and  the  prin- 
ciple .is  the  same,  if  a  commoner  surcharge,  as  decided  in 

2  w.  Bl.        Hobson  V.  Todd,  4  D.  &  E.  71. 

1233,  WiUi  §  17.  In  an  action  of  the  case  for  surcharging  common  the 
▼.Watting^  plaintiff  need  not  state  or  prove,  he  turned  on  any  cai- 

346*^'d      ^'®  ^^  ^^^  ^^"'  ^'  ^^^  ^^^^  ^^  ^^^  surcharge,  but  only  that  he 

&  E.  71,  &C.  could  not  enjoy  his  common  as  beneficially  as  he  ought ;  and 

Hobton  T.      SO,  if  one  commoner  surcharge  himself,  yet  he  may  have  an 

i!^^"Tm      ^^^^^^  against  another  who  surcharges.  Sec,  also,  6  D.  &  E. 

l^im,    485  ;  2  H.  Bl.  4;   5  D.  &  E.  411,  417,  n.     If  the  plaintiff 

sue  the  lessor,  he  must  state  a  surcharge,  3  Mod.  7,  Smith  v» 

Feverell ;  but  not  if  against  a  commoner  or  stranger,  1  Lutch. 

102,Hassard  v.  Captrill.  The  manner  of  stating  a  disturbance 

of  common  of  turves  and  private  ways.     2  Ch,  on  PI.  357 

350,  and  many  cases  there  cited. 
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§  18.  If  A  have  reasonable  common  of  estovers  in  my  land,     Ch.  64. 
and  1  cut  down  all  the  trees,  his  only  remedy,  is  an  action     Ari.  4. 
on  the  case ;  for,  when  the  whole  is  destroyed,  he  cannot   v^^-^/^^^ 
be  put  in  seisin  of  any  remaining  part. — Yelv.  1 88,  Dewelas 
&  aU  r.  Kendall,  &c  al. 

Art.  4.  EUclions.  §  1.  Rights  of  voting  at,  if  disturbed  or  2  Mass.  K. 
interrupted,  an  action  on  the  case  lies  to  recover  a  satisfac-  231, 266, 
lion  in  damages,  for  the  wrong,  to  be  estimated  by  a  jury.  5i^**^™  ^' 
The  great  question  usually  is,  if  the  elector  be  unlawfully  Oarfnefr 
disturbed,  or  hindered  in  the  exercise  of  his  privilege  in  vot-  same, 
ing ;  of  course  it  is  incumbent  on  him  to  prove  his  legal  right 
to  vole,  in  the  case  in  which  he  offers  his  vote,  and  if  he 
proves  this  right,  and  then  proves  he  was  prevented  voting 
by  any,  even  the  officers  presiding  at  the  election,  he  has 
a  right  of  action,  clearly  established ;  and,  however  difficult 
it  may  be  for  such  officers,  to  know  the  right  to  vole,  of  eve- 
ry one.  ofiering  a  vote,  they  mast  decide  at  their  perils. 

§  2.  in  these  actions,  of  Gardner  v.  Ward,  Jr.  &  al.  and 
Killiam  v.  the  same,  the  plaintiffs,  were  absentees,  in  the 
American  revolutiony  and  the  defendants,  in  May,  1803,  were 
selectmen  of  Salem,  when  each  plaintiff  offered  his  vote  for 
representatives  of  that  town,  in  the  state  Legislature,  and  the 
defendants  refused  it  on  the  ground  he  was  an  alien ;  the 
general  question  was,  if  he  had  a  right  to  vote,  in  that  elec- 
tion ;  and  this  question  depended  on  another,  to  wit^  if  he  was 
an  alien  or  not ;  for  if  not  an  alien,  each,  no  doubt,  had  a 
right  to  vote ;  and  if  each  had  such  a  right,  there  was  no 
doubt  but  he  was  entitled  to  this  action,  on  the  case,  for  the 
refusal,  or  disturbance,  in  the  exercise  of  the  privilege;  and 
if  the  plaintiff  was  an  alien,  there  was  no  doubt,  but  that  bis 
a/tenage,  might  be  given  in  evidence,  on  the  general  issud,  as 
it  went  to  shew,  he  never  had  any  right  of  actioti^  and  wholly 
to  destroy  his  action.  (1 1  Johns.  R.  114,  seems  to  be  other- 
wise; and  Adams  88.) 

§  3.  Gardner's  case,  was  agreed  to  be  thus ;  he  was  horn 
in  Salem,  in  the  year  1747,  where  he  lived  till  May,  1775, 
following  the  business  of  a  merchant,  and  then  went,  with 
his  family,  to  Newfoundland,  where  be  resided,  doing  busi- 
ness, as  a  merchant,  until  the  month  of  August,  1780,  when 
he  went,  with  his  family,  to  St.  Eustatia,  and  from  thence  to 
St.  Christopher's,  where  he  purchased  a  vessel,  in  which  he 
returned  to  Salem,  in  February,  1781.  During  his  absence, 
he  left  an  attorney,  to  transact  his  business,  in  Salem,  and 
after,  his  return,  was  owner  of  parts  of  several  privateers, 
engaged  in  privateering  against  British  ships  and  vessels,  un- 
til the  peace^then  next  following:  that  at  the  time  he  offered 
his  vote,  as  supposed  in  the  writ,  his  name  stood  on  the  list, 


614 


CASE  ON  TORTS. 


Ch.  64. 
ArU  4. 


In  ConnttH" 
vti/,  to  enti- 
tle an  indi* 
Tidna]  to 
Tote  at  a 
town-meet* 
it^y  it  ia  not 
lufficient, 
that  he  hat 
a  freehold 
•itate^roleo- 
hU^  in  the 
common  litt, 
at  nine  dol- 
lari,  it  mnit 
be  actually 
rated. 
2  Day^i  Ca. 

Salk. 

19, 20,  Aih- 
by  T.White 
tea). 


2  Etp.  438, 
Sterlings  v. 
Turner. — 
See  form  of  a 
declaration, 
8  Wentw. 
478,482. 


prepared  by  the  selectmen  of  Salem,  as  a  legafvoter,  in  the 
choice  of  representatives ;  and  on  these  facts,  the  question 
was,  if  he  was  an  alien :  It  was  held,  he  was  not.  The  pro- 
bate proceedings,  a  part  of  the  case,  by  consent,  shew  in 
substance,  that  the  committee  of  correspondence,  in  Salem, 
March  2,  1 779,  verily  believed,  the  plaintiff,  "  voluntarily 
went  to  our  enemtet ;''  and  that«  he  was  then  still  absent  from 
Salem,  his  place  of  abode,  and  out  of  the  state.  The  Judge 
of  Probate  appointed  a  committee,  to  appraise  his  estate,  as 
the  estate  ot  an  absentee^  who,  April  21,  1779,  appraised  it 
accordingly ;  one  David  Felt,  was  appointed  agent  of  said 
Gardner^s  estate,  who,  July  1 3,  1 779,  rendered  an  invento- 
ry, with  the  committee,  of  Gardner's  estate,  naming  him 
therein,  an  abstntee.  See  the  arguments,  &c.  in  these  cases, 
;  at  large,  2  Mass.  R.  236  to  268 ;  see  1  Yeates'  548 ;  3  Dal. 
164,  contra. 

§  4.  Tbe  right  to  have  this  action,  is  not  so  well  settled  in 
England,  for  refusing  a  vote ;  therefore. 

In  this  action,  by  a  burgess,  against  the  constables  of 
Aylesbury,  for  refusing  to  receive  his  vote,  in  an  election  of 
members  to  parliament ;  a  majority  of  the  court  held,  against 
Holt's  opinion,  that  the  action  dia  not  lie ;  because  the  con- 
stable  *^  acted  ai  ajudge^  and  not  as  an  officer  ;''  and  in  a/iar- 
liamentnry  matter,  ^^also,  because  the  hindering  of  the  vote, 
is  damnum  ahieque  irguria  ;'**  and  it  was  said,  the  plaintiff's 
Tote  would  be  allowed,  by  parliament.  Powell  agreed  with 
Gould  and  Powys,  except,  he  did  not  think  the  constable 
acted  as  a  judge,  or  quaii  a  judge,  and  that  the  plaintiff 
might  sue,  after  the  matter  should  be  decided  in  parliament; 
but  Holt,  C.  J.  held,  the  action  lay,  for  here  was  a  right,  and 
wherever  there  is  a  right,  there  is  a  remedy  ;  and  that  when- 
ever a  parliamentary  matter,  comes  in,  by  way  of  incident^ 
to  an  action,  the  law  courts  must  decide  upon  it.  In  the 
morning  of  the  election  of  governor,  &c.  the  plaintiff,  bona 
fidef  received  $200,  in  advance  of  his  yearly  salary ;  held, 
he  was  a  voter.  14  Mass.  R.  367,  374^  Bridge  v.  Lincoln  & 
al. 

§  5.  In  a  later  case,  it  was  decided,  that  if  one  stand  can- 
didate, for  an  elective  office^  and  the  returning  officer,  rejust 
him  a  poll^  and  returns  another,  trespass  on  the  case,  lies 
against  such  an  officer ;  as,  where  one  was  candidate,  for  the 
office  of  bridge-master,  and  the  presiding  officer  refused  a 
poll  for  the  plaintiff;  and  it  was  further  held,  that  it  was  not 
necessary  for  the  plaintiff,  in  his  declaration,  to  aver,  he 
should  have  been  elected,  if  the  poll  had  been  allowed  for 
him. 
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§  6.  So,  it  bai  been  decided,  that  if  a  returning  officer  hold    Ch.  64. 
an  electiont  and  is  called  on  to  make  a  return,  wherein  the     Art.  4. 
right  of  a  third  person  is  concerned,  and  he  makes  a  false   v^^v^^^ 
return^  this  action  lies  against  him.    Other  poipU  decided.    ]x  Co.  99, 

§  7.  Our  statutes,  provide  penalties,  against  selectmen,  and  Banc's  c&m. 
sheriffs,  &c'.  for  neglect  of  duty,  in  regard  to  elections,  and  |^^-  ^^y 
give  this  action,  or  an  action  of  debt,  as  the  case  may  be,  j^^J^^i 
to  recover  them,  but^generally,  these  statute  remedies,  are  Burr.  517. 
cumulative^  and  in  addition  to  those  of  the  common  law. 

§  8.  T^is  was  case,  against  the  defendants,  as  selectmen  ^^****  ^- 
of  Andover,  for  refusing  the  plaintiff*  his  vote,  in  the  election  ^  J"*' 
of  senators  :  he  had  been  a  student,  near  a  year^  in  the  Johofon  & 
Theological  Institution,  in  Andover,  and  of  age,  and  other-  &!• 
wise  qualified,  according  to  the  constitution ;  and  was  eman- 
cipated from  his  father's  family.     Held,  he  was  entitled  to 
vote,  in  that  town,  for  senators ;  Contra,  the  constitution  of 
Maine,  art  3,  sec.  1. 

Held,  a  person,  having  a  permanent  home,  in  one  town,  n  Mass  R. 
and  there,  is  a  legal  voter ;  is  not  disqualified,  by  a  tempo-  3so,  358, 
rary  absence  in  another  town,  and  being  there  admitted  to  HlTwwd  & 
vote.    2.  An  action  lies,  against  selectmen,  for  refusing  to  ^^ 
receive  a  vote  from  a  qualified  voter,  though  not  chargea- 
ble with  malice.     In  Petenham  ;  rule,  as  to  costs. 

§  9.  Wherever  one  has  a  right  to  keep  aybtr  or  markeij  2  Eq».4ao, 
and  another  disturbs  him  in  the  enjoyment  of  this  right,  this  431,  ^^-^ 
action  lies  for  him  ;  and  it  is  also  held,  that  it  is  not  neces-  Sin/JT* 
sary  for  him  to  state  his  title.    Legal  fairs  and  markets,  oiirer.* 
were  established  in  Massachusetts,  by  her  colony  laws ;  but  11  Man.  R. 
the  present  opinion,  seems  to  be,  that  not  any  were  conti-  ^^^  ^*^' 
nued,  under  the  province  or  commonwealth's  laws.    An  whiUnrft 
elector  of  a  representative  in  Congress,  must  have  had  his  al. 
home,  one  full  year,  previous  to  the  election,  in  the  town, 
where  he  would  vote.    In  Dedham. 

§  10.    Right   to  vote  at   elections,  Jurther  considered* —  SaOcSl, 
There  is  no  doubt,  in  England,  but  that  this  action  lies,  ^?7Ili 
if  the  officer,  receiving  the  votes,  malidouslyp  reject  the  Mod/i84 
vote  of  the  legal  voter,  though  it  be  admitted  such  offi-  kc.  Ham- 
cer,  act  as  iudge  :  but  the  doubt  is,  if  liable  for  rejecting  mondT. 
it,  if  he  act  honestly  ;  the  case,  in  England,  is  not  the  same  ModTdia-^ 
as  in  Massachusetts.    In  England,  the  voter's  name  is  noted,  12  Mod.  386, 
as,  also,  that  of  the  person  voted  for,  and  when  the  vote  is  394 — 
illegally  rejected,  the  votfer  can  have  his  case  examined  in  SelTS^Mi^le 
the  House  ^f  Commons*    January  14,  1703,  the  judgment,  &  Selw.  4U. 
in  Ashby  v.  White,  was  reversed  in  the  House  of  Lords,  and  Ackerly  t. 
Holt's  opinion  confirmed.     Salk.  21  ;  see  many  cases  cited,  g^^'Sm*"*. 
pro  and  con;   Salk.  19,  30,  31.     An    action   will  not  lie  29^siitton  ' 
against  dijudge^  for  what  he  judicially  decides,  though  he  de-  t.blark. 
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cides  erroneously.  See  1  Mod.  119;  Bushel's  case,  the 
same  ;  so  Groinvelt  v.  Biirwell ;  ch.  75,  a.  1,  s.  5 ;  and  Salk. 
396,  397.  Judges  are  not  liable,  for  errors  in  judgment,  by 
action  or  indictment.  Many  cases  cited  ;  so,  3  W.  Bl.  1 141, 
'  1147,  like  principle ;  fi  Lord  Raym.  938  ;  ^  Jones,  15  ; 
Cowp.  173  ;  ch.  33,  8.  43,  44.  In  these,  and  many  other 
cases,  it  is  very  clear,  that  a  person,  clearly  acting  ^sjudge^ 
is  not  liable  for  an  erroneous  judgment,  honestly  given. 
These  cases,  have  often  been  cited,  in  defence  of  officers,  as 
selectmen,  &c.  presiding  at  elections,  but  they  do  not  apply, 
until  it  is  proved,  that  such  officers,  are  strictly  judges^  acting 
judicially.  Drude  v.  Colton,  was  only  a  nisi  prius  case,  de- 
cided in  favour  of  such  officer,  acting  without  malice. 

§  1 1.  There  are  other  opinions,  of  a  single  judge,  &c.  that 
an  action  does  not  lie,  for  refusing  to  receive  a  vote,  of  one, 
afterwards  proved  to  have  a  right  to  vote,  where  no  malice, 
or  improper  motives  appear.  The  case,  Bui.  N.  P.  64. 
(Bridgemaster)  speaks  of  a  ministerial  officer's  refusing  a 
vote,  and  his  being  guilty  of  wilful  misbehaviour  ;  hence, 
liable  clearly,  and  proves  nothing. 

§  13.  Commentary.  It  has  been  observed,  it  is  a  bard 
case,  for  a  legal  voter  to  be  deprived  of  his  vote,  on 
the  one  hand,  and  it  is  hard,  on  the  other,  for  public  officers, 
acting  uprightly,  to  be  liable  to  suits.  On  the  whoIe»  I  am 
inclined  to  think,  the  principle  adopted  by  the  House  of 
Lords,  and  C.  J.  Holt,  as  stated,  as  above,  (in  Balk.  19,31,) 
and  as  adopted  in  Kilham  v.  Warden  ;  Gardner  v.  same  ; 
Putnam  v.  Johnson  &  al.  ;  Lincoln  v.  Hapgood,  is  the  best 
and  safest,  when  a  question  arises,  if  such  actions  ought  to  be 
allowed.  The  difficulty  in  deciding  it,  is  found  in  the  mixt 
nature  of  the  case  ;  that  is,  questions  of  fact,  mixed  with 
questions  of  law.  Now,  because  such  presiding  officers,  or 
persons  at  elections,  must  decide  law  questions  as  they  are, 
some  have  thought  they  are  judges^  acting  judicially^  and 
have  cited  authorities,  accordingly,  applicable,  only  to  those, 
who  are,  strictly  speaking,jWgef  acting  7u<2icto% ;  and  some 
have  thought,  and  acted  differently.  Hence,  the  numerous 
different  decisions.  Whether  men  are  such  judges  or  not,  it  is 
clear,  does  not  depend  on  the  prevalence  of /aw,  or  of  facts,  in 
iht  particular  case  decided :  But  on  the  nature  of  the  office,  ge- 
nerally, and  on  the  matters  to  be  decided,  or  transacted,  by 
those  who  hold  it.  On  the  one  hand,  for  instance,  an  exe- 
cution is  delivered  to  a  sheriff,  to  levy  the  amount  of  it,  on 
the  debtor's  property :  legal  questions  arise,  as  to  what  is  his  • 
property,  &c. ;  as  whether  a  deed  or  bill  of  sale,  &c.  is  va- 
lid in  law,  or  not ;  these  questions,  the  sheriff  must  decide, 
'  at  bis  peril.     Still  he  is  not,  on  this  account,  ^  judge  acting 
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judicially.  So,  jurors,  when  they  find  a  general  verdict,  of  Ch.  64. 
guiltj,  or  not  gailty ;  did  promise,  or  did  not  promise,  &c.  ArL  5. 
very  often  decide,  .even  difficult  questions  of  law,  mingled  >^^^-^r 
in  the  facts  they  find ;  but  they  are  not,  on  this  account, 
judgtB  acting  judicially.  On  the  ot^er, hand,,  judges  of  our 
Supreme,  and  other  regular  courts,  in  which  fficts,  usually  '\ 
found  b V  juries,  or  are  agreed,  by  the  parties,  and  the  judg^ 
decide  the  law  thereon,  are  still  judges,  actingj'uc?ict(i%,  even 
in  a  case,  in  which  their  principle  business  is,  to  ascertain 
facts;  as,  for  instance,, where  they  are,  by  special  statute, 
empowered  to  assess  the  damages,  wherein,  often,  not  a  ques- 
tion of  law  arises.  Now,  as  to  persons  presiding  at  elections, 
and  receiving  votes,  their  main  business  is,  to  ascertain  faclSj 
as  the  voter''s  name  and  age,  if  a  citizen,  his  place  and  time 
of  residence,  his  amount  arid  kind  of  property,  &c..  with  as 
little  law  to  decide,  as  the  sherifi^has,  in  extending  an  exe- 
cution. Again,  on  the  voter^s  side,  the  law  must  be  careful, 
that  he  is  not^  even  honestly,  deprived  of  aposili7>e  legal 
rightio  vole;,  the  essence  of  his  freeciomy  against,  which,  there 
can  be  set  no  more  than  hardship^  in  allowing  the  action,  in 
favour  of  which,  perhaps,  this  difference,  alone,  ought  to  turn 
the  scales.  Further,  in  the  nature  of -the  qa^e,  there  may 
often  be  malice,  or  a  party  spirit,  in  refusing  the  vote,  which 
may  be  concealed  in  the  mind,  and  so  not  proveable*  This 
is  to  be  guarded  against,  and  whether  persons  so  proceeding, 
act  from  improper  motives  or  not,  can  be  properly  decided, 
but  in  an  action ;  and  if  found  to  be  proper  and  honest,  thei^e 
may,  as  often  has  been,  only  nominal^  or  very  small  dama- 
ges assessed. 

It  is  near  twenty  years,  since  it  wqs  decided,  that  such 
presiding  officers^  are  liable  to  such  actions,  though  acting 
honestly ;  and  no  evidence  has  appeared,  that  any  fit  persons  . 

have  been,  thereby,  deterred  from  accepting  such  offices. - 

Art.  5.  Several  cases  of  disturbance^  for  which  this  action 
lies.  §  1.  There  is  a  general  principle,  that  where  the  law  im- 
poses a  duty  on  one,  and  he,  in  the  discharge  of  it,  has  a  profit, 
and  one  disturbs  him  therein,  an  action  kes;  because,  when- 
ever the  law  enjoins  a  business  On  a  man,  it  will  protect  him 
in  it,  and  in  its  legal  emoluments ;  for  it  would  be  verv  un- 
reasonable; to  oblige  him  to  do  the  duty,  as  to  keep  a  ierry, 
&c.  yet  to  suffer  others  to  reap  the  emoluments. 

§  2.  But  where  the  law  itnposes  no  such  duty,  it  gives  no  j^Jo^g'* 
exclusive  right;  therefore,  if  one  set  up  a  mtU,  near  that  of  Mij.  '4^^ 
another,  or  a  school,  in  -the  neighbourhood  of  an  ancient  RoUAbr. 
school,  no  action  lies,  though  damage  may  thence  accrue  107.^2  £sp. 
to  the  former  one ;  for,  neither  the  owner  of  the  former  mill,  *^' 
or  the  master  of  the  former  school,  is,  by  law,  obliged  to 
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keep  it  up ;  and  ravalsbips,  in  these  cases,  are  beoeficial  to 
the  public ;  and  it  is  damiiiim  absque  injuria ;  and  a  man 
tday  legally  erect  a  mill  on  his  own  land.  See  a  subsequent 
section^  as  to  mills. 

§  3.  Breach  of  trusL  If  one  sustains  any  consequential 
injury,  or'tiaroage,  from  a  breach  of  trusty  this  action  lies ; 
as,  where  the  pfeintiff,  a  wheelwright,  was  possessed  of  se- 
veral tools,  relating  to  his  trade,  as  an  ax,  &c.  and  left  tbem 
in  the  defendant's  house,  by  his  license,  and  he  retained 
them,  after  a  request,  two  months,  whereby  the  plaintiff  lost 
the  benefit  of  his  trade,  for  that  time.  Verdict  and  judgment, 
for  the  plaintiff:  And  also,  held,  that  if  trover  lay,  it  was  no 
objection  to  this  action  on  the  case  ;  as,  in  Pitts  v.  Gaince, 
above. 

Art.  6.  §  1.  Possession  is  enough  to  support  this  action 
against  a  «/ranger,for  a  disturbance ;  and  the  plaintiff  need  not 
state  any  title  in  himself,  for  possession  is  sufficient,  against  a 
wrong-doer^  and  the  disturbance  being  the  gist  of  the  action, 
and  the  title  only  inducement^  it  cannot  be  traversed,  etcept 
the  defendant  sets  up  a  title,  in  himself,  and  justifies ;  in 
which  case,  the  plaintiff,  in  his  r^lication,  must  set  out  his 
title ;  and  in  this  action,  it  is  sufficient  for  the  plaintiff  to 
prove  the  injury  done,  any  time  before  the  action  is  com- 
menced. 

6  2.  And  in  declaring  against  a  wrang^doer^  it  is  genei*ally, 
sufficient  to  say,  the  plaintiff  ought  to  have  the  thing  de* 
inanded  as  in  an  action,  for  disturbing  him,  in  his  toll,  or  for 
digging  in  his  commtn ;  or  for  stopping  his  way :  So,  for 
diverting  his  water-course,  which  used  to  run  to  the  plain- 
tifi^S  land  ;  or  for  trespassing  on  his  land. 

§  3.  This  Svas  trespass  on  the  case,  by  Coryton  and  Har- 
vey, who  stated,  that  July  30,  9th  ch.  1st.  one  Wm.  Finge, 
was  seized  in  fee,  of  two  water  cornmills ;  that  Coryton, 
April  20,  1651,  was  seized  of  two  other  water  corn-milis,  in 
fee,  and  continues  to  be  so  seized ;  that  they,  and  all  those, 
whode  estates  they  respectivelj^  had  in  said  mills^  time  out 
of  mind,  separately  and  respectively,  from  time  to  time,  suf- 
ficiently repaired  them,  &x.    So^  state  ol  custom,  for  the 

inhabitants  of ,the  defendant  one,  to  grind  at  tliem,  ^. 

That  Finge,  so  seized,  said  July  SO,  demised  bis  said  two 
mills,  to  Harvey,  for  a  tertn  of  years,  and  by  virtue  whereof 
lie  entei^ed,  and  was,  and  still  is  possessed  ;  that  the  defend- 
ant, April  20,  IGS*!,  neglected  to  grind  at  said  mills,  or 
either  of  them,  &c.  Hemurrer,  to  this  declaration,  because 
both  platntibs  had  joined  in  one  action,  when  it  appeared, 
iheit  interests  are  several*  Judraent,  the  declaration,  in  this 
respefit,  was  good,  and  it  may  he  observed,  that  one  plaintiff 
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was  seized  infee^  of  his  two  milk,  and  the  other  plaintiff,  only    .Ch.  64. 
possessed  of  a  term  for  years^  in  his  other  two  mills  ;  and  yet,     Art.  6. 
held  sufficient.     This  must  have  been,  because  both  plaintiffs    s^^^/^g^ 
claimed  the  grinding,  for  the  time  being,  by  reason  of  their 
possession*     And  Serjeant  Williams  says,  now,  in  a  case  of 
grinding,  &c.  like  this,  it  is  ^^  sufficient  for  the  plaintiff,  to. de- 
clare, generally,  upon  his  po^^e^^ton  of  the  mill,  t^y  reason 
whereof  he  is  entitled  to  the  toll,''  &c.  and  gives  the.modern 
form  of  the  declaration.     Willes,  654.     And  he  cites  many 
cases  to  shew,  the  plaintiff  may  declare,  he  was  lavfuUy  pos- 
sessed of  a  zoay,  a  watercourse,  ^fi^^^  &c.  and  the  defendant 
disturbed  him* 

§  4.  One  principle  of  this  case,  was,  if  two  p>ersons  have 
entire  joint  aamage,  they  may  bring  a  joint  action,. though 
their  interests  are  several. 

§  5.  Possession  only  is  disturbed,  in  many  cases,  and  this 
disturbance  is  the  ground  of  the  action,  and  the  title,  if  sta- 
ted, is  but  inducement. 

§  6.  This  was  case  for  entering  the  plaimiff's  house,  and  lOMod.25« 
taking  his  goods.     The  defendant  pleaded,  in  bar  of  the  ac-  J«mpl«maii. 
tion,  that  he  entered  in  aid  of  the  officer,  who  had  a  writ  of  **    "^* 
execution,  and  took  the  goods  of  another,  and  not  of  the 
plaintiff.     Plaintiff  demurred,  and  the  court  held,  the  bar 
good  ;  and  that  a  possessory  right  is  sufficient  to  support  an 
action  of  trespass  or  lease,  though  not  replevin ;  and,  tnat  this 
taking  another*s  goods  in  this  case,  must  be  pleaded  ;  be- 
cause, though  the  goods,  really,  be  not  the  plaintiff's,  yet,  be- 
ing 171  his  hmjue  and  possession,  they  ^re  so  far  his,  as  to.  ena- 
ble him  to  maintain  this  action.    3.  It  is  impossible  for  the 
defendant  to  show  how  the  goods  came  into  the  plaintiff's 
house.     3.  Not  necessary  to  state  the  command  of  the  (Mcer  ; 
for  every  one,  not  only  may,  but  is  by  law  bound,  to  aid  the 
officer  in  the  execution  of  justice. 

§  7.  So,  in  this  case,  the  court  decided,  that  a  possessory  lo  Mod.  37, 
right  is  sufficient  to  support  trespass  ;  and  so  a  plea  for  ta-  Oiway  «• 
king  damage  feasant,  in  the  defendant's  close,  without  stating  ^'<»tow. 
any  title. 

§  8.  This  was  an  action  for  taking  the  plaintiff's  ca^ttle.  n  Mod. 
The  defendant  pleaded  he  vt^ls  possessed  o(  the  close,  s^nd  ^.^^Har- 
took  them,  damage  feasant ;  and  the  court  adjudged  the  plea  bSS?**  ^* 
good ;  and  Holt,  C.  J.  ihou^hi  possession  sufficient,  where  the 
action  is  only  for  a  personal  act,  as  beating,  or  taking  cattle ; 
as  in  such  case,  the  title  Annot  come  in  question. 

§  9.  In  case  for  disturbing  the  plaintiff  in  his  seat  in  a  ^L^?^ 
church,;  held,  "  you  need  only  lay  possession  against  any  ^i^^ 
disturber." 
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Ch.'64.        §10.  And  Coke  states,  ^^  that  be  who  has  the  possession 
JrL  &«     pf  land,  shall  rebut  the  demandant  himself,  without  shewing 
^^f^'^^^  how  he  came  to  the  possession  of  it ;  for  it  is  sufficient  for 
3  Co.  62.       ^'°^  ^^  defend  his  possession,  and  to  bar  the  demandant,  who, 
against  his  warranty,  cannot  recover  the  land*'' 
•    §  11.  For  many  more  declaration^  in  actions  on  the  case, 
for  torts,  grounded  on  possession,  see  ferries,  ways,  water- 
courses, &c.  &c. 

§  12*  On  this  head,  as  to  which,  the  law  has  so  varied, 
Williams,  2  Saunders,  114,  a.  observes, ''  However,  though 
it  be. not  necessary  now,  in  tb^se79o«5€<«ory  actions,  to  lay  a 
title  in  the  declaration,  by  grant  or  prescription,  as  used  to 
be  done  formerly,  yet  the  title  or  consideration  must  beproD- 
td  at  the  trial,  to  entitle  the  plaintiff  to  recover  ;  and  per- 
haps, the  true  reason  why  it  is  held,  not  to  be  necessary  to 
lay  any  consideration  or  title, tin  the  declaration^  is,  that  it  is 
a  matter  of  evidence  only^'^  However  just  this  observation 
is,  generally,  it  should  have  its  exceptions  ;  because,  in  these 
possessory  actions  there  are  many  in  whiph  the  party  need 
prove  onljr  possession  ;  therefor^,,  it  is  suQScient  to  support 
nis  claim  in  most  cases  in  which  the  defendant  is  a  mtrt 
wrongrdoer..   .     . 

Case  for  disturbing  a  ferry,  see  Chadwick  «•  Haverhill 
Bridge  Corporation  ;  Ferries  ;  cb,  67,  a«  4. 
3jnBt^66,  §  1 3.  This  was  case,  for  disturbing  the  plaintiff  in  his  way. 
'^'^  Pka^  he  had  no  right  to  it ;  actio  non ;  because  he  says,  that 
the  defendant  at  said  time,  {quo)  was  seized  of  two  parcels 
of  land,  &c. ;  and  being  so  seieed  thereofj  be,  at  said  time, 
^&:c.'  enclosed  the  same,. as  he  lawfully  might ;  without  this, 
4hat  the  said  late  Duke,  a!nd  all  his  ancestors,  and  all  those 
vhose  estate  he. had  of  and  in  said. messuage,  and  two  hun- 
dred acres  of  land,  from  the  time  whereof^  £&c.  had,  and 
used  to  have,  for  themselves,  their  farmers  and  tenants,  of  the 
*  same  messuage,  and  two  hundred  acres  of  land,  a  certain 
way,  as  well  a  foot*way  as  a  hor&e^way,  at  all  times  of  the 
year,  with  all  and  all  manner  of  carriages,  in,  upon,  and  be- 
yond, said  two  parcels  of  land,  &c.  in ,  from  said  mes- 
suage, ^Szx:.  to  go  with  their  carriages,  to  carry  to  said  park, 
in,'&c.  and  itom  s^id  park  to  said  messuagey  &x.  at  all  times, 
as  aforesaid,  to  return  back  and  with  their  carriages,  to  carry 
back  td  the  same  messoage,  &c.  as  the  plaintiff  by  his  de- 
claration Btjpposed  ;■  hocparatus  ;  replication  precludi  noHy  be- 
cause as  before,  he  says  the  said^Duke,  had,  &c.  to  suppo- 
'  sed,  and  hm  petit.  In  this  case,  the  way  was  correctly  claim- 
ed by  the  plaintiff ;  in  the  words  above  traversed.  The  de- 
fendant, in  his  plea,  correctly  stated  his  right  to  enclose,  and 
traversed  the  plaintiff's  claim  in  his  words,  and  hocparatus  ; 
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and  the  plaintiff  replied,  in  substance,  in  the  words  of  his     Ch.  65. 
claim  in  his  declaration,  and  tendered  an  issue.  Art.  1. 

§  14.  Form  of  declaring  for  the  disturbance  of  common,    v^pv^^ 
2  Ch.  on  PL  353.     In  which  cases,  trespass,  or  replevin,  is  i  saund. 
often  better  than  case,  in  order  to  compel  the  defendant,  in  346,  n.  3.— 
his  plea,  to  state  his  supposed  right  of  common,  or  other  f,^"^^'  ^ 
justification,  id. ;  sufficient  to  allege^  the  plaintiff  was  pos-  327^  wuW 
stsstd  of  certain  lands,  fit.  \  and  by  reason  thereof,  had  a  621,' Green- 
right  of  common,  in  a  place  described,  for  his  commonable  ^9^  ^• 
cattle  ;  Unant  and:  eoudiant  upon  the  land»  and  that  the  de-  eL?  107.— 
fendant  disturbed  him  ;  whereby  the  plaintiff  could  not  en-  6£ait,  4^. 
joy  his  common  in  so  aikiple  a  manner  as  h^  ought  to  have  --3  W.  Bi. 
done,  id.  or  for  all  his  commonable  cattle.    Uow  v.  Strode,  ^^' 
and  I  Saund.  346. 

§  15.  Disiurhanu  of  ways — the  manner  of  declaring.     2  i  Sannd. 
Ch.  on  PI.  368,  and  cas^s  cited,  as  Blockley  v.  Slater,  1  ^^'^- ^» 
Lutch.  120;  Jones  9.  Hanlmond,  2  Ld.  Raym.  751 ;  Finte-  lamid.  its, 
man  v.  Smith,  4  East,  137  ;  see  Rouse  t.  Barden,  ch.  79,  a.  114, 158,  d! 
10, 8.  £3,  and  Allen  v.  Ormond,  ch.  74,  a.  10,  s.  4  ;  and  cases  »•  8. 
there  cited  $  also  see  Wright  v.  Baltry,  ch.  79,  a.  10,  s.  24 ; 
Whalley  v.  Thompson,  ch.  79,  a.  12,  s.  14  ;  Winsmon  v. 
Grimbank,  ch.  64,  a.  2,  s.  9  ;  the  King  v.  Fuller,  1  Bos.  & 
P.  180  ;  Dawny  v.  Dee,  4  CrOb  Jam.  606. 
.  Various  forms  of  declarations,  pleas,  &c*  referred  to  in  the 
index  of  references*     8.  Wentw*  31,  32,  forms  at  large  ; 
8  Wentw.  380,  418,  422,  438  ;  index  8  Weatw.  49,  &c. 


CHAPTER  LXV. 


CASE  ON  TORTS.    ESCAPES,  FALSE  RETURNS,  AND 
RESCUES. 


Art*  1.  General  principles.  §  1.  There  can  be  no  escape, 
where  the  arrest  is  illegal  ^  nor  is  an  escape  local.  Escape 
is  voluntary  or  negligent. 

As  it  is  essential  the  party  be  legally  in  custody,  in  order 
that  there  may  be  an  escape^  the  first  inquiry,  properly  is, 
what  is  a  legal  arrest^  or  taking  into  custody  ?  and  when  the 
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Ch.  65.  party  is  lawfully  in  oustody.  Officer,  how  he  loses  the  debt. 
Art.  1.  on  a  voluntary  escape*  Ch.  49,  a.  31. 
^'%^f\P^^  §  3.  To  constitute  a  voluntar^  escape,  it  is  not  essential 
that  the  dflScer,  actually  intend  an  t$€apt ;  but  one  may  be 
1048*  H*  through  his  carelessness ;  as  when  dAt  was  brought  against 
kini  V  Pio^'  ^^  officer  for  the  escape  of  one  Foster,  wbo.  December  27, 
mer.  1 774,  Was  arrested  on  an  execution,  and  carried  to  a  spunging 

house,  where  he  continued  till  February  2, 1775,  ^  on  which 
day  he  was  seen  at  large,  at  noon*day,  in  the  temple,  nobody 
being  with  him,  and  on  the  same  day,  he.  returned  into  the 
same  custody,''  where  he  afterwards  continued.    Judgment 
was  giren  for  the  plaintiff,  ioTthevlkoU  dtht ;  and  it  was  held, 
that  this  was  a  voluntary  escape*     3  Phil.  Ev.  SSO,  331. 
1  Boa.  &  p.        §  3*  There  are  in  law,  but  two  kinds  of  custody  ;  that  of 
r^SutT*****     the  officer,  ftnd  that  of  the  gaol.     On  mesne  proeessy  the  she* 
on.      Yittm^ty  let  the  prisoner  go,  upon  his  honour  or  promise,  and 
is  not  liable,  if  he  have  him  at  the  return  of  the  writ ;  and 
so  is  the  precept ;  but,  it  is  otherwise- ein  an  execution  ;  by 
that,  the  officer  is  to  take  and  commit  the  debtor ;  and- if  he 
vohmiarily  permits  the  prisoner  to  go  at  large  for  a  minute,  it 
is  an  escape ;  and  he  cannot,  afterwards,  retake  htm.    There 
is  an  escape f  whenever  the  prisoner  is  at  large  ;  then,  what  is 
being  at  large^  is  often  a  difficult  matter  to  be  decided  ;  as- to 
which,  no  certain  rules  can  be  laid  down,  that  will  apply  to 
all  cases*  '  It  has,  however,  been  clearly  decided,  that  if  a 
sheriff's  officer  has  taken  a  prisoner  in  estecution,  and  then 
permit  him  to  go  about  with  a  follower  of  his,  before  he 
takes  him  to  prison,  it  is  an  escape ;  after  the  writ  is  ezecu- 
ted,  the  follower's  custody  is  to  no  purpose ;  he  has  no  power 
to  detain  the  prisoner:  and  Buller,  J^  said,  ^  whenever  the 
prisoner  in  execution,  is  in  a  different  custody  from  that 
which  is  likely  to  enforce  payment  of  the  debt,  it  is  an  es- 
cape ;''  and  case  will  lie,  for  not  arresting  one  ^'  on  the  earliest 
opportunity ;"  ^^  but  the  damages  must  depend  on  the  parti* 
cular  circumstances ;"  and,  ^  when  a  prisoner  is  removed  by 
habeas  carpus^  if  the  officer  carry  him  out  of  the  direct  road, 
it  is  an  escape*'^ 
5  JobDs.  R.        Any  voluntary  passing  the  known  limits  of  the  prison,  is  an 
89, 101,         escape,  and  nMikes  the  sheriff  liable  ;  as  where  a  prisoner 
KV^  Ballon  ^^  execution,  admitted  to  gaol  liberties,  knowingly  passed  said 
V.  Kip,  7       limits,  to  avoid  a  snow  bank ;  held,  an  esccpe.  2.  So,  when  one 
Johns.  R.       passed  the  limits  not  visibly  marked,  and  staid  an  hour  in  a 
^^^*  building  reputed  within  them,  and  returned  ;  held,  an  escape* 

3.  If  the  limits  be  vaguely  defined,  it  is  no  excuse  for  an  es* 
cape ;  for  the  sheriff  need  not  grant  the  liberties,  till  the  ^ol 
limits  are  defined,  by  clear  and  visible  boundaries,  according 
to  the  statute*    4*  If  the  prisoner  inadvertently  go  some  feet 
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beyond  the  limits,  and  return  in  an  hour,'  it  i&  no  excuse,  Ch.  65. 
except  he  return  before  action  brought  for  an  escape,  and  Art.  !• 
so  pleadedk  n^fv^^^ 

§  4.  I'his  was  an  action  on  the  case,  against  the  warden  2  wua.  294, 
of  the  fleet,  for  the  tBcaft  of  William  Warren,  on  nusn^pro-  Rarencroft 
ctssy  in  a  suit  on  a  promissory  note  to  the  plaintiff,  for  J^IS,  ^*  ^7^^^ 
3j»  and  for  goods  sold*  The  plaintiff  proceeded  to  judg- 
ment and  execution  against  Warren,  and  delivered  a  declara^ 
tton  against  him,  to  the  turnkey  of  the  fleet^prison ;  Warren^ 
then  being  a  prisoner  in  the  defendant's  custody,  at  the  suit 
of  one  Palmer^  October  1,  1764.  Afterwards,  the  defendant 
voluntarily  permitted  Warren  to  escape  out  of  said  prison,  and 
to  go  at  large,  out  of  his  custody ;  the  plaintiff  not  beine  paid. 
The  plaintiff  knew  of  this  escape,  when  he  proceeded  in  his 
cause  against  Warren ;  and  finally  got  judgment  for  j^SO, 
lbs.  damages, and  costs ;  all  stated  in  the  plaintiff's  declara- 
tion. After  Warren  escaped,  he  returned  to  the  fleet-prison, 
the  same  day,  and  ever  after  continued  a  prisoner  in  the  de- 
fendant's custody* 

The  jury  found  a  verdict  for  the  plaintiff,  for  jf  18,  35.  da- 
mages, and  judgment  on  the  verdict  -,  and  the  court  decided, 
1.  That  it  was  no  objection,  the  plaintiff  so  proceeded  to 
judgment,  a/}tfr  he  knew  of  Warren^s  said  escape:  2.  That  the 
jury  wais  not  bound,  in  this  action  upon  the  case,  to  give  the 
exact  damages  in  the  final  judgment ;  but^  had  a  power  to  as^ 
sess  what  damages  they  thought  proper :  3.  That  whenever  a 
gaoler  permits  a  volu/ntary  escape^  from  that  moment  lie  commits 
a  tort ;  and  the  plaintiff  has  a  right  of  action,  to  recover 
such  damages  as  the  jury  shall  please  to  give  for  the  same : 
4.  That  when  the  prisoner  is  voiantarHy  suffered  to  escape^  by 
the  gaoler,  he  is  at  /orge,  and  the  gaoler  cannot  afterwards, 
retake  and  retain  bim,  for  the  same  ^matter :  5.  That  the 
plaintiff,  however,  may  take,  by  an  escape  warrant :  6.  That 
he  had  his  option,  to  proceed  against  Warren^  to  execution, 
or  against  the  warden  of  the  fleet:  7.  That  Warren  was  not  Q^gggj^i^ 
a  prisoner  at  the  ,plaintiff^s  suit,  (though  locked  qp  every  532,  Kej  r. 
night:)  8.  Though  the  plaintiff  might  get  judgment  against  Briffgs — 
him ;  ^^ye^he  could  not  change  him  in  execution  :^^  9.  Jf  an  es-  |^*?I?'"~ 
cape  be  ^voluntary  in  the  gaoler,  nothing,  afterwards,  will  ^5. ' 
purge  it ;  nor  can  the  prisoner. be  retaken;  but  otherwise, 
if  he  himself  wrongfully  escape. 

§  6.  Mw  sheriff  liable  for  escapes,  ^c.    As  where  one  re-  4  Johnt.  R. 
ceives  prisoners  from  a  former  sheriff,the  new  sheriff  is  liable  ^^'  '^Tur. 
•foran  escape,,  though  a  voluntary  escape  may  hiaive  existed  ner.-^2  Bac. 
in  the  time  of  his  predecessor :  but  3.  The  plaintiff. has  his  Abr.  250.— 
election,  to*  view  the  prisoner  in  execution,  and  so  td  charge  ^F!^%/^^'^ 

E 13  Johns.  R.  122. 
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Ch.  65.  the  new  sheriff  for  the  last  escape,  or  out  of  execution,  and 
Art*  1*  so  charge  the  old  sheriff:  but  3.  If  the  plaintiff  has  once 
v^pv*^^  made  his  election,  and  sued  the  old  sheriff,  and  recovered 
against  him,  it  is  conclusive ;  a  bar  to  a  suit  a^inst  the  hew 
sheriff:  4.  When  a  new  sheriff  is  appointed,  his  predecessor 
ought  to  deliver  to  him  all  the  prisoners  in  bis^  custodj, 
charged  with  their  respective  executions ;  for  they,  till  turn- 
ed over  to  the  new  sheriff,  remain  in  the  custody  of  the  old 
sheriff;  and  if  he  omit  to  deliver  them  over,  every  omission 
is  an  escape,  as  neither  can  hold  them;  and  so,  only  the  old 
sheriff  is  liable,  a.  5,  s.  4,  Westley's  cas^  ;  same  case,  Cfo. 

3  Co  71,72.  El.  365,  366 ;  but,  if  the  old  sheriff  die,  the  new  sheriff  must 
A^.^2  take  notice  of  necessity.  Lenthal  t>*  Lenthal,  is  a  case  like 
cites  2  * .  Rawson  V.  Turner,  and  Vent.  269,  James  v*  Pierce,  and 
Lev.  109.       cases,  2  Phil.  Ev,  231. 

6  Mod.  183.  ^  g^  Grant  v.  Soulhers.  Grant  bad  been  in  custody  of  the 
former  marshall,  and  was  voluntarily  suffered  to  escape  by 
him  ;  and  he  afterwards  voluntarily  returned,  and  being 
found  in  custody  by  the  new  marshall ;  held,  he  had  a  right 
to  detain  him.  Cites  Stra.  423,  Hob.  202,  to  the  contra  ; 
has  been  denied  to  be  law. 
TeiT.  197.         A  promise  or  bond  to  a  gaoler,  to  save  him  harmless  from 

an  escape,  is  void. 
tn  Alex-         ^^  ^^^^  action  on  the  case,  for  an  escape,  it  has  been 
andier  t.    '    held,  that  the  plaintiff  must  state  and  pnyoe  the  original  catise 
lMacauiey&  of  action  ;  as,  where  the  plaintiff  brought  case  against  the 
^  "g^  'T^*    aefendants,  as  sheriffs,  for  an  escape  on  mesne  process.     The 
T.  cieyton.    declaration  stated,  the  plaintiff  had  a  good  cause  of  action, 
—2  Saond.    'against  bis  debtor,  and  sued  him,  and  that  he  was  arrested 
151.— N.  I.    by  the  defendants,  &c.  ;  and  that  they  suffered  him  to  es- 
utw.    0.  ^gp^^     Tijg  court  held,  that  the  plaintiff  was  properly  non- 
suited, '^because  he  could  not  prove  any  debt  against  the 
prisoner,  who  has  escaped.^'  On  the  authority  of  Gunston  v. 
Cieyton,  2  Lev.  85 ;  sufficient,  to  state,  one  was  indebted  to 

4  D.  Ifc  E.      the  plaintiff)  &c. ;  2  Chit,  on  PI.  300. 

789,  Elliot  §  7.  In  this  case,  the  court  held,  that  if  a  mob  riotously 
IlTc^^S'  ^  withforee^  demolish  the  goo/,  by  which  means,  debtors^es- 
— Bui?N.  P.  ^^P^y  ^^^  gaoler  or  sheriff,  is  answerable  to  the  creditors  ; 
66.  '  *  and  an  action  on  the  ease,  lies  accordingly :  but  otherwise 
2  Mod  277.  if  the  prison  be  bumti  or  broken,  by  the  king^s  enemies. 
— 2Mii<L^       §  8.  But  this  action  does  not  lie,  against  the  sheriff,  for 

QQ 5     ^   returning  cepi  corpus,  and  paratum  habeo,  though  the  party  do 

Johns.  R.      not  appear ;   nor  escape  against  him,  when  he  talces  bail, 
^*  though  insufficient.    In  an  action  against  a  sheriff,  for  an 

escape,  he  cannot  take  advantage  of  a  variance,  between  the 

judgment  and  execution. 


ESCAPES,  FALSE  RETURNS,  AND  RESCUES.  625 

Art.  9.  Arrests*    §  1.  It  has'been  said,  that  in  order  to    Ch.  65. 
constitute  on  escepe^  there  must  have  been  a  hgal  arrest.    Art.  2. 
Yelv.  20,  36,  42.  .  v.^^^v-^^ 

§  S.  ^^  Bare  words,  wQl  not  make  an  arrest ;  there  must  be  l  Salk.  79, 
sm  actual  touching  of  the  body;  or  what  is  tantamount^  a  power  g^JJlj^'/* 
of  takings  immediate  possession  of  tlie  body,  and  the  (Mirty's  cited  s'Eip. 
sttbmksion  thereto."    Hence,  if  the  officer,  at  some  distance,  374.—^ 
says  he  arrests  the  defendant,  who  keeps  him  off,  with  ?^*J2?' 
Qome  weapon,  and  retreats  into  a  house,  it  is  no  arrest;  but  |^^^  yj^ 
touchmg,  even  with  a  finger's  end,  is  an  arrest.  Material  case 
of  arrest,  ch.  75,  a.  5,  s.  4,  Hamilton  v.  Wilson,  1  East 
388 ;  so,  no  escape,  if  arrested  on  a  Sunday.  6  Mod.  95;  10 
Mod.  251. 

§  3.  If  the  officer  have  A  in  his  custody,  and  a  second  Stn.  ifOte. 
writ  is  delivered  to  the  officer  to  arrest  him,  A  is  presently  jzf,^'  ^' 
in  his  custod;^',  on  the  second  writ,  though,  not  actually  ar-  _bui!  njp! 

rested ;  for  it  is  to  no  purpose  to  arrest  one,  in  custody  alrea-  66 i  Bot/ 

dy.    Benton  v.  Sutton,  what  is  an  escape.  ^  ?•  **• 

§  4.  Holt,  C.  J.  said,  if  a  window  be  open,  and  an  officer  Fan*.  8.-8 

It  in  his  hand  and  touch  one,  for  whom  he  has  a  warrant,  f^'^' 

le  is  thereby  his  prisoner;  and  the  officer  may  break  open  EaitTlsi 

a  door,  to  come  at  him.  The  officer  must  declare  the  con-  5 1^  sfiis. 
tents  of  his  writ,  in  a  civil  action,  if  the  party  demand  it;  —6 Co.  64, 
and  in  all  arrests,  by  a  private  pierson,  he  must  acquaint  the  l^sT^tiF.* 
party  with  the  cause  of  the  arrest,  and  the  intention.  p.  c.6,8S. 

§  5.  If  an  officer  have  a  writ  against  one,  and  meet  him  Bui.  N.  P. 
on  horseback,  and  say  to  him,  "you  are  my  prisoner ;"  ^*i '^<>"*«''« 
on  which  he  turns  back,  and  submits ;  this  is  a  good  arrest, 
though  the  officer  do  not  lay  his  hand  on  him. 

$  6.  In  this  case,  the  court  resolved,  that  the  sheriff  &c.  6  Co.  53, 65, 
who  arrests  one,  ought,  on  the  arrest,  "  to  shew,  at  whose  Counted  of 
suit  it  is,  out  of  what  court,  and  for  what  cause  he  makes  ^g,*"*'' 
the  arrest,  and  when  the  process  is  returnable  f  to  the  intent,  An  urest  by 
the  party  may  pay,  if  an  execution,  and  if  on  mesne  pro-  i^  iberiff, 
cess,  agree  or  put  m  bail ;  and  to  know  when  to  appear,  and  JJn '"u  "* 
to  whom.  goo/jwd 

§  7.  In  this  case,  the  court  held,  that  if  the  officer  send  theoffenceu 
his  as^tant  forward,  and  he  make  the  arrest,  it.  is  good,  if  J?*^'^^*^ 
by  the  officer'^s  authorUy,  and  he  be  tit  conrnany^  though  not  in  Yt\r.  51  52. 
stf^ ;  and  the  arrest  must  be  by  the  officer,  to  whom  the  Cowp.  64,  ' 
precept  i&  directed,  or  by  his  authmty,  and  in  his  company :  ^^^^  ^' 
and  an  arrest  in  the  night  is  good,  where  non  est  invenhis  en-  ^^^54* 
dorsed  is  evidence.  Fenton^i' 

§  8.  If  the  officer  arrest  the  defendant,  on  mesne  process^  case.— 1 
and  voluntarihf  let  him  escape^  he  may  arrest  him  a^in,  be-  JJ^j 'J^*^' 
fore  the  writ  is  returned,  and  is  not  euilty  of  false  unprison*  gi^^.  46. 
menu  2  D.  &  E.  173,  Atkinson  v.  Matteson  &  al. 

VOL.  II.  79 
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Co.  65#  §  9.  A  wife  was  arrested,  and  the  court  refbsed  ta  dis- 

ArU  S.  charge  her,  oa  cooimon  bail,  as  being  married,  faecanse  she 

\4^p»v^^i^  ^ot  credit,  pretending  she  mas  90U;  but  will  discharge  one,  if 

5  P.  ^  E.  It  appears  the  plaintiff  knew  she  was  married,  when  he  gave 
trii«  JT  ^^  ^®  ^™**^ ;  6  D.  &  E.  461 :  So,  if  she,bj  mistake,  says  her 
oS&yWm-  husband  is  dead :  1  East,  19 :  and  so,  if  the  plaintiff  Knows 
ieriv.amttb,  she  has  a  husband  ainroad,  though  under  terms  of  separa- 
^n^A*^  tion:  17  N.  and  1  Bos.&  P.  8;  New  R.  54,  133;  2  D.fc 
lv.kE!  E.  390;   2  Bos.  &  P.  862;  3  D.  &;  E.  392;  3  D.  &  E.  79; 

S09 4  D.  &;  E.  377 :  other  cases  of  discharges  granted,  or  refos- 

4  ^- *?•  ^*    On  the  whole,  the  general  rule  is,  if  one  be  arrested, 

r/im^— 9'  ^^^^  ^y  '^^?  ^^  ^f  ^^^  oujBht  not  to  be,  but  it  is  done,  on  his 

Dast,  447.  or  her/a/«e  r^re^enfatton  o/factSj  the  court  will  not  -diKharge 

of  course,  or  on  common  bail. 
.  3  BLCom.  Aet.  3.  Breaking  doors  in  arrests.  §  1.  An  arrest  must  be, 
^*^Mod  ^y  touching  the  defendant,  after  which,  the  officer  maj  l»«ak 
166*.-^  Boi!  ^P^°  ^^®  house,  in  which  he  is,  to  take  him,  otherwise,  not ; 
U  P.  St l-^*  for  every  maiCs  house  is  his  castle  of  dtfenetf  in  law,  and  an 
§1^!*  jBi^'  asylum,  wherein  he  is  to  suffer  no  violence..  By  Ae  dvil  law, 
^i^ro!^'  a  man  could  not  be  summoned  in  his  own  honse ;  and  this  pri* 

gir'.  637 vil^  extends  to  an  oai'house^  a^lfeimng  the  dwellmg-house, 

B^  NaUy,    not  to  bams  at  a  distance. 

fSmTOd/""  A  case  is  cited  by  Serjeant  Williams,  in  which  it  is  said, 
284.  In-^  the  landlord  cannot  enter  into  the  tenant's  ham,  if  it  be 
BUCooi.417.  locked,  to  distrain  for  rent ;  and  Blackstone  has  the  same 

idea,  as  to  a  distress  for  rent. 

6  Co.  91,94|  §  ^*  ^^^  ^^^  ^  ^^  breaking  doors ^  is,  the  officer  cannot 
Semaineji  '  bteak  any  outer  door,  to  execute  am  mesne  process,  ofias,  or 
^•-^^^  B'*  scire  facias ;  but  must  enter  peaceably,  and  then  may  break 
CoBi.,417,— .  g^^y  ^^^^  door,  belonging  to  the  defendant,  in  order  to  take 

the  goods. 
Franch  §  3.  Semaine  brought  an  action  upon  the  case ;  Gersham, 

P-Mial  Cods,  the  defendant,  and  one  B,  were  joint  tenants  of  the  bouse, 
ttr^  237,  to    for  years ;  B  acknowledged  a  recognizance,  as  a  statute  staple, 
to  the  plaintifl^  and  B  died,  leaving  sundry  goods  in  the  house, 
bjr  which  the  defendant  was  possessed  of  it,  by  survivor* 
ship,  where  the  goods  remained.  ^The  plaintiff  cot  eaecu- 
.  tion  agains^  B's  goods,  &c.  and  directed  nie  sfaerin^  as  to  the 
goods,  and  he  charged  the  jury  to  inquire,  &C :  and  he  and 
\  '  ue  iury  went  to  the  house,  the  door  berag  open,  and  the 

gooas  in  it,  and  offered  to  enter,  and'extend  on  the  goods ; 
and  the  ddendant  shut  the  door,  (not  ignorant  of  the  premis- 
es, as  was  pleaded,)  whereby  the  goods  couM  not  be  extend- 
ed, and  the  plaintiff  lost  the  l>enem  of  his  writ. 

§  4.  Judgment,  for  the  plamtiff;  and  seven  points  were 
decided  by  the  court,  in  thxi  action; 
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.    §  5*  First,  that  the  house  of  everj  maD,  is  his  caatle  and    Cs.  6& 
fortress,  as  well  for  bis  defonce,  as  repose,  and  be  and  bis  ser-    Art.  3. 
vantmaj,  lawfullj^,  kill  thieves  and  others,  who  come  to  rob  v^pv^^  ' 
.or  piurder ;  and  it  is  no  felony,  and  he  shall  lose  nothing ; 
and  he  may  assemble  his  friends  and  neighbours,  to  defend 
Jus  house. 

§  6.  Second,  where  a  house  is  recovered,  in  a  real  actioif, 
9A  by  ^ectment,  the  sheriff  m^y  break  the  house,  and  deli- 
ver seizin  and  possession  to  the  deni^ndant,  or  plaintiff;  for 
this  is  necessary,  ao^l  he  is  commanded  to  give  seizen  and 
posSjesjHon  $  and  after  judgpient,  it  is  not^  in  judgment  of  law, 
the  house  of  .the  d/efendant,  or  tenant.  And  5  rule,  Emerson 
Balch,ch.65,  a.  IK 

J[  7.  Third,  in  all  cases,  where  the  king  is  party,  the  she^ 
,  if  the  doors  be  not  opened,  may  br^  them,  to  arrest 
the  party,  or  to  execute  the  king's  process,  if  otherwise,  he 
cannot  enter;  but  before  he  break  the  dow,  he  ought  to  sij^ 
jDify  the  cause  of  his  coming,  and  request  the  doors  to  m 
opened ;  for  the  owner  may  not  know  the  oflScer's  business ; 
and  without  the  owner's  refusal,  or  default,  his  house  shall 
joot  be  brok^*  [But  Hale  says,  it  cannot  be  broken  open,  sHsU'iP. 
.on  a  search  warrant  for  stolen  goods ;]  but  very  doubtful,  if  this  c.  114, 117. 
x^pinion  is  law.    East's  C*  L.  33S;    Fos.  320 ;  1  Hale,  459w 

§  8.  Fourth,  in  all  cases  where  the  door  is  open,  the  she- 
riff may  enter,  and  do  execution,  at  the  suit  oi  the  subject, 
either  of  body  or  ^oods ;  but  in  this  case,  the  question  was,  if 
by  force  of  a  caputs^  or  scire  facias,  at  the  suit  of  the  party, 
the  sherifi^  after  a.  request  to  open  the  door,  and  refusal^ 
could  break  <he  defendants  houst,  to  do  execution ;  and  resolv* 
ed  he  could  not;  nor  could  he,  to  execute  an^  process,  at  the 
suit  of  the  subject ;  but  Cro.  EL  909,  was  cited,  to  shew,  the 
sheriff  was  a  trespasser,  but  that  the  execution  was  good. 

§  9.  Fifth,  that  a  man's  house  is  not  his  castle,  out  for 
himself  andfamibf^  and  his  own  proper  goods ;  and  not  to  pro- 
tect any  one  who  flies  there,  or  to  the  goods  of  any  one, 
brought  there  to  prevent  laiidful  process,  on  them ;  but  does 
sive  protection  to  those  goods,  lawfully  there,  and  without 
nraud ;  andLsuch  goods,  there  by  coren,  may,  after  request,  be 
taken;  and  5  Bac.  Abr.  178 ;  2  Hale's  P.  C.  177;  and  see 
Fogarty's  case,  post ;  and  Emerson  v.  Balch,  k.  al. ;  East's 
C.L.  223. 

§  10.  Sixth,  that  there  was  no  demand  to  open,  and  the 
defendant  had  a  rkht  to  shut  the  door  of  his  own  house. 
Trespass,  for  breaking  the  plaintiff's  dwelling-house,  &c.; 
held,  a  dwelUng-house  protects  from  arrest  in  civil  process, 
only  the  occupant,  his  children- and  domestic  servants,  and 
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Ch.  65.    permanent  boarden,  and  lodgers,  and  not  iirangeriy  or  wilorf* 
Art.  3.       13  Mass*  R.  530,  524,  Ojstead  v.  Shed,  &  aL 

§  1 1.  Seventh,  the  defendant's  knowledge  of  the  premises, 
should  have  been  certainly,  and  directly,  alleged.  See  Fos. 
310;  2Hawk.  ch.  14. 
4  Man.  R.  §  1 3.  If  a  bam,  or  out-house  be  near  to,  or  part  of  a  dwell- 
moni^^  ing-house,  the  privilege  of  it  extends  to  either  of  them.  Cites 
V.Drew  Pmton  v.  Brown,  5  Bac.  Abr.  177,  178  ;  but  if  the  bam, or 
ti  al.  out-bouse,  be  at  a  distanu  from  the  house,  its  privilege  does 

not  extend  to  them,  ibid.    But  the  bam,  or  shop,  &c.  is 
as  other  property,  a  trespass  on  which  will  not  justify  usmg 
a  deadly  weapon ;  but  when  at  a  distance. 
Cowp.  1, 9,       §  13.  In  this  case,  Lee  and  Gansel,  the  court  held,  that  the 
Leev.  Gan-  ogjcer,  having  gained  a  peaceable  entrance,  at  the  outer  door 
"^ '  of  a  house,  he  might  break  open  the  inner  door,  being  the 

door  of  a  lodger  there.  Here,  one  Mr.  Mayo,  was  owner  of 
the  house,  in  which  General  Gansel,  had,  at  the  time,  and  a 
long  time  before,  taken  the  first  floor,  consisting  of  two 
rooms ;  each  of  which  had  a  door  that  opened  on  the  stair- 
case ;  he  had,  also,  two  rooms,  up  two  pair  of  stairs,  each 
having  a  door,  opening  in  the  same  manner;  he  had  the  use 
of  the  kitchen,  besides.  These  several  apartments  he  rent- 
ed as  a  lodger,  from  year  to  year.  Mr.  Mayo  lived  in  the 
house,  and  ^  which  is  the  material  part  of  the  case,  there  is 
but  one  outer  door  to  the  house,  at  which  Mr.  Mayo  enters,  to 
go  to  his  apartment,  and  Mr.  Gansel,  to  go  to  his.*'  ^^  Gansel 
was  up  two  pair  of  stairs,  in  his  bed-chamber,  and  as  he  says, 
the  door  was  locked,  and  after  notice,  the  oflScer  broke  it 
open.''  The  question  was,  if  this  breaking  was  lawful,  when 
the  outer  door  of  the  house  was  open.  The  Court  held,  it 
was  lawful,  and  the  arrest  leeal ;  and  the  court  observed, 
that  the  law  says,  the  outer  door  or  windows  of  a  man's 
house,  shall  not  be  broken  open  by  process ;  for  if  it  could 
be,  it  would  leave  the  family  within,  exposed  to  thieves  and 
robbers;  but  the  rule  is  to  be  taken  strictly  as  to  a  debtor. 

If  an  officer  break  an  outer  door,  on  scire  facias,  trespass 
lies ;  but  when  got  in  there,  not  for  breaking  a  trunk,  and 
taking  goods  out  of  it.  Cites,  18  Ed.  4,  and  Semaine's  case, 
above.  There  is  no  doubt  but  an  inner  door  may  be  broken 
open  by  an  officer,  having  legally  entered  the  outer  door. 
Cited,  Hob.  63,  263.  ^^  An  inner  door  has  no  protection  at 
all ;  the  rule  is  ^^  confined  to  breaking  of  windows,  and  oi^er 
doors,  intehded  for  the  security  of  the  house,  against  per- 
sons from  without,  endeavouring  to  break  in."  Was  this 
Mac  Nail  J  chamber  door,  the  outer  door  of  the  house  of  the  defendant? 
336,337.  but  all  Gansel's  doors,  are  inner  doors,  being  doors  to  his 
four  rooms,  and  one  of  them  was  legally  broken  open.  Cannot 
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break  an  inner  door,  without  previous  demand,  &c.  5  Johns*    Ch.  65. 
R*  352*  ^Tt»  3* 

'  §  14.  The  oflScer  on  a  justice  warrant,  (sajs  Hale,)  for  v,.^^^^^^ 
felony,  or  breach  of  the  peace,  may  break  doors ;  so,  on  sus-  East^i  C.  L. 
picion  of  felony.    And,  as  to  arrests  on  suspicion,  it  is  pro-  ^*J^  q 
vided  by  the  laws  of  Massachusetts,  that  justices  of  the  peace  hr  117!—' 
may  examine  into  homicides,  murders,  treasons,  and  felo-  1  Mats.  L. 
nies  done,  &c, ;  and  commit  to  prison,  all  persons  gwt'hy,  or  *®®- 
fftiqMC(ed  to  be  guilty,  of  ^  manslaughter^  murder,  treason,  or  . 
other  capital  offence ;"  "  and  to  hold  to  bail,  all  persons  3  Hale't  P. 
guilty,  or  suspected  to  be  guilty,  of  lesser  offences,  not  cogni-  ^^^' ?5» 
zable  by  a  jusUce."    2  Hale,  95.  JJ^!^  ^^"' 

§16.  If  a  person  be  illegally  arrested,  as  by  breaking  2W.B1- 
an  outer  door,  and  while  ilkgally  in  custody,  he  is  fairly  823jHowiOtt 
charged  with  another  arrest,  it  is  good ;  but  tnere  must  be  no  ^^^^^' 
co/hiMon  first,  to  arrest;  the  party,  illegally,  and  then  charge  375. 
him  with  another  action. 

§  1 6.  Though  the  sheriff  appoint  a  special  bailiff,  at  the  plain-  8  D.  ik  K 
tiff^^s  request,  to  arrest  one ;  yet  the  sheriff  is  answerable  for  ^^' 
the  prisoner,  after  he  is  arrested. 

6  17.  And  if  an  administratrix  get  a  judgment,  and  the  2D.  I^E. 
debtor  escape,  she  may,  in  her  own  name,  sue  the  sheriff;  and  ^^>  R<m»- 
it  was  also  neld,  in  this  case,  that,  in  debt,  against  the  sheriff  ^^„_ 
or  gaoler,  for  an  escape,  the  jui^^  cannot  give  a  less  sum  than 
^^  cr^tor  would  have  recovered  aeainst  the  debtor;  namely, 
•the  sum  endorsed  on  the  writ,  and  the  legal  fees  of  execu- 
tion.   In  all  cases,  civil  and  criminal,  must  be  a  demand  to 
open  the  door,  and  a  refusal,  before  breaking  it  open.  Easf  s' 
C.  L.  324. 

§  18.  Doors  cannot  be  broken  by  craft.    As  in  this  case,  the  Hob.  62, 
defendant,  Evans,  an  under  bailiff,  and  others,  on  a  prvoate  P«^i  ^  *^' 
process,  at  the  suit  of  one  B.  against  one  Porter,  a  loager  in  *'•    ^*^' 
Parkas  house,  came  and  knocked  at  Parkas  door,  on  which, 
his  wife  came  to  the  door,  and  opened  it  a  litde,  to  see  who 
was  there,  and  the  defendants,  immediately,  with  their  swords 
.drawn,  rushed  in  opon  her,  ^  whether  she  would  or  no,  and 
bore  her  down,  and  broke  open  the  chamber  door,  where 
Porter  lay ;''  and  also  broke  the  house  of  Percival,  adjoin- 
ing; (the  other  plaintiff,)  to  get  instruments  to  break  doors, 
uid  did  injure  several  persons  in  the  house.    The  Chief  Jus- 
tice &  Hobart,  J.  held,  that  the  first  entiywasnot  lawful; 
for,  "  the  opening  of  the  door,  was  occasioned  by  them,  by  crafl  ; 
and  then  used  the  violence,  which  they  intended." 
>    §  19.  So,  if  the  officer  enter  the  door,  open,  and  lawfully.  Hob.  263, 
and  then  abuse  the  process  he  has,  and  uses  unnecessary  Waterhooae 
force,  &c.  he  is  a  trespasser  ab  initio ;  and  the  officer  is  ^jSiLSi. 
n&t,  by  ^^  indirect  means,  to  defraud  the  plaintiff  of  his 
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Cb.  SMw    Uherty  of  defence  of  his  houae,  in  a  suit  agaiast  him,  fi>r  hft 

ArU  3.     pnvate  debt/' 

X^^w"^^^       §  so.  But  if  tbe  sheriff's  bailiff,  enter  by  open  doors,  aad 

Gro.  Jmi.     take  goods,  and  the  owner  of  the  house  shut  them  in,  and 

^^*  confine  them,  the  sheriff  may  break  the  doors,  to  lib^te 

them. 
4  Bac  A^.       §  31.  In  private  suits,  the  officer,  after  request  to  opea  the 
TcT'^V-  ^^^'  ^^^  refusal,  cannot  break  the  house,  and  if  he  do,  he 
CrD?£i.909.  ^  ^  trespasser,  though  the  executiop  would  be  good,  he  caor 
not  open  a  latch ;  Dall.  350 ;  |ior  enter  a  door,  a  little  open, 
to  see  who  is  there.      Cites  H^b.  63«  263,  264. 
4  Bac.4M.       $  S3.  In  almost  every  case,  aV  the  suit  of  the  government, 
^  Co.  91.  the  ofiScer  may  break  an  cuter  door ;  but,  not  till  after  he 
isi!l-i  *      ^^  ^  signified  the  cause  of  his  coming,  and  made  request 
BxAeH  p.  C.  to  have  the  door  opened;''  even  on  a  warrant  of  a  justice  ef 
4^   .         the  peace,  to  find  sureties  of  the  peace,  and  good  behaviour; 
after  such  notice  and  request,  doors  may  be  forced.    If,  on  ft 
common  warrant  of  a  justice  of  the  peace,  if  not  for  felony 
or  suspicion  thereof,  the  officer  cannot  break  open  the  doo& 
1  Hale's  P.       §  23.  If  A  swears  before  a  justice  of  the  peace,  that  a 
H.  S9S^  60e»  fidony  has  been  committed,  in  fact,  and  that  he  mupecU  B, 
and  9kows  prAdbk  cauee  of  iueptcion ;  the  officer,  on  the  ju»- 
tice  warrant  to  apprehend  B,  &c.  may  break  his  door,  to 
take  him  in  his  house,  after  notice  and  request  to  open, 
f  Haie'i  P.       $  34.  So,  in  certain  cases,  constables  and  private  oien, 
B.TSto  103,  without  warrant,  may  break  open  doors ;  but  only  in  crimi 
^^,^^      not  cases.     Plaintiff  discontinues  for  a  mistake  m  his  writ, 
Wi'k.  381,    '^^  m^y  hold  the  defendant  to  bail  a  second  time.    2  Hale, 
Batetff,    '      92,95. 

?h2n  p        $  ^^*  WhtUis  breakinfi  doors.    Fr^l,  is  in  law,  or  in  fact : 

H.  &6i,'to*    I^  I^^?  ^  ^^^  ^^^^  aeainst  the  owner's  will,  to^  commit  fe* 

bif.^  m.    lony,  ^oueh  the  door  be  open :    In  fact,  as  if  one  actually 

C«n«SM.     break  die  house ;  as  (y  opening  a  door^  breaking  a  window, 

&c«    Actual  breaking,  is  opening  a  caseipent,  ftc. ;  or,  epcs 

^unhttMi^  a  door^  that  is  onhf  latched.^    So,  ^  to  put  back 

the  leaf  of  a  window,  with  a  dagger."      It  is  burg&ry, 

^  where  the  thieves  gain  entrance,  hy  pretence  of  basmess 

with  one  in  the  house,"  ^  or  of  executing  any  pfoceas ;" 

for,  it  is  mfraiadem  l^j  ^^  though  the  owner  op^  the  door 

of  his  own  accord*" 

4  Bl.  Com.        So,  ^  to  knock  at  a  door,  and  on  opening  jt,  to  rush  in,  with 

*M-  a  felonious  intent,  or  under  pretence  of  takii^  lodgings,"  or 

to  get  a  constable  to  obtain  admittance,  is  breaking  the  house ; 

^  for  the  law  will  not  suffer  itself  to  be  trifled  with  by  such 
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§  96.  So,  where  thieres'  came,  with  intent  to  rOb,  and  find-    Cir.  ^5. 
log  the  door  locked,  pretended  they  came  to  speak  with  the     jitu  4» 
owner ;  a  maid  servant  opened  the  door,  and  they  came  in,  y^^^^y^^ 
and  robbed  him  in  the  nignt.    Held,  this  was  bieaking  the  Kfll7ng*t 
house,  &c. ;  "  for,  getting  the  door  open  by  false  prtknct^  was  ^^7^  ^ 
in  fraudem  legis  ;'*  "  and  though  they  did  not,  actually  break  Jf^tJ^f  cwt. 
the  house  ;^^  ^^  this  was,  in  law,  an  actual  breaking,  being  ob-    , 
tained  by  fraud,  to  have  the  door  opened." 

§  37.  By  the  English,  and  especially  by  Massachusetts  i^eocfaCi- 
law,  if  one,  man  or  woman,  owe  a  debt,  or  damaees,  in  his  2^^?^^  ^* 
or  her  own  right,  he  or  she  may  be  arrested,  and  imprison*  ^{^^tifls 
ed  for  the  same,  at  the  plaintiff's  election*  The  Roman  law  4th.  ^ 
was  different ;  and  so  is  the  modern  French  law.  By  this 
hw,  substantially  following  the  Roman  law,  a jperson  in  a 
ctoli  suit  can  be  arrested,  only  where  certain  frauds  have 
been  practised,  by  hfan  or  her^  and  generally,  men  above 
seventy  years  of  age,  and  so,  women  of  all  ages,  cannot  be 
arrested,  or  restrained  in  their  persons,  in  chil  actions,  unless 
guilty  of  certain  frauds,  described ;  as  selling  or  mortgaging 
a  thmg  as  his,  not  his ;  as  in  violofting  a  necessanr  trust ;  as 
where  one  received  the  goods  of  another,  at  a  £ure,or  ship- 
wreck, &c.  or,  in  a  course  of  justice,  &c.  and  violated  the 
trust;  as  where  a  notary,  an  attorney,  &c.  abuses  the  con- 
fidence placed  in  him,  in  the  course  of  his  business.  In  this, 
Ihe  French  seem  to  view  bodily  restraints,  as  the  beginning  — 
of  punishment  for  feults,  and  onences.  In  no  civil  action, 
can  this  restraint  be  of  minors,  orlfor  debts  under  900  francs ; 
and  only,  in  virtue  ot  a  judgment,  of  any  person.  But  this 
exemption  extends  not  to  commerce,  or  cases  of  public  mo- 
nies. These  distinctions  are  founded  in  the  moral  sentiments 
of  mankind,  in  which  respect]  our  law  is  deficient ;  when,  by 
it,  a  woman  of  one  hundred  years  of  age,  honest,  but  unfor* 
tunate,  may  be  imprisoned  for  the  least  debt,  and  when  pub- 
lic feelings  are  against  it.  How  far  a  third  person  can  pre- 
vent an  arrest ;  see  cb.  173,  a.  9,  s.  32,  and  ch.  197,  a.  7. 

§  98.  If  an  ofScer  make  a  legal  arrest,  and  the  prisoner  Lofft.  900.^ 
escapes,  the  officer  may  break  open  the  door  of  the  house,  fj^'J^SJ* 
upon  fresh  pursuit  to  retake  him ;  and  he  may  retake  such  a  e^I?^^ 
{n*isoner,  on  Sunday.  So,  after  a  i^oftintary  escape,  on  mesne  Eatt^s  d  L. 
process.  2  D.  &  E.  173.  But  5  D.  &  E.  36,  seems  to  be  SM.-^rort. 
contrary,  as  to  a  voluntary  escape.  ^^' 

Art.  4.  Exemptione  from  arresti.  §  1.  As  there  must  be 
a  legal  arrest  to  constitute  an  escape,  and  as  there  can  be  no 
such  arrest,  when  the  partv  is,  by  law,  exempted  from  ar> 
rest,  it  is  proper  to  notice  tbfese  exemptions.  Some  of  them 
are  by  constitutional,  some  by  statute,  and  some  by  the  com- 
mon law :  all  are  on  Sundays,  as  below,  and  ch.  175,  a  8, 
s.  30.    See  Bail. 


63S  CASE  ON  TQHTS. 

Ch«  S5.       §^  By  the  constitution  .of  the  United  States,  senators 

ArL  4.      and  representativts  in^oongress,  in  aU  cases,  excffit  treason, 

v^^-v'i^^  felony,  and   breaclt  of  the  peace,  are  privilipged  from  ar^ 

Art.  i.Sect.  resis, during  their  attendance,  ol  their  sessions,  of  their  re- 

^'  spectwe  houses,  and  m  going  to 'and  returning  from  the  same ; 

but  only  while  actuaUy  so.    S  Johns.  Cases,  333. 
Mass.  Const.  •  §  3.  By  this  constitution  of  Massaebusetts,  ^  no  member  of 
ch.  11,  sect,  the  house  of  representatives,  shall  be  arrested,  or  held  to 

11  ^d^  bail,  on  mesne  proct$Sy  during  his  going  into,  returning  ^  from', 
Bfaine.         or  his  attending  the  general  assembly.    Same,  art.  11,  as  to 

'a  Johns.  R.  the  senators,  and  governor  and  council.  A  judge  cannot  be 
361.  arrested,  by  process  from  his  own  court* 

s  BL  Com.  §  4.  By  the  common  law,  ^  suitors,  witnesses,  and  other 
M<Mi1l\  H  Ff'^^^)  necessarily  attendmg  an^  court  of  record,  on  bu- 
BL  629.-— 60  siness,  are  not  to  be  arrested,  during  their  actual  attendance, 
Kd.3,  ch.  6,  which  includes  their  necessary  coming  and  returning,  som- 
fl!^i^l^  moned  or  not*^'  Same,  as  to  clerks,  bail,  and  attomies  of 
XDlbiis.'R.  court.  So,  ckrgymen,  while  actually  performing  divine  ser- 
294.  vice.    And  this  statute  of  50  Ed.  3, 4,  is  und^^tood  to  be  in 

force  here ;  but  6  Mass.  R.  1364,  as  to  a  witness. 
3  Bi.  Com.     .  §  6.  So,  no  arrest  can  be  made,  in  the  place  where  the 
<^i  ^3^-      court  is  siuin^,  by  the  rules  of  the  common  law. 
99  <^u2,cih.       §  6.  By  this  statute,  no  arrest  ^  shall  be  made  on  Suniagy 
citcd!^i^*  except  in  cases  of  treason,  felony,  and  breach  of  the  peace.'* 
Eip.  376.—    So,  an  arrest  on  this  day,  is  absolutely  void.  Salk.  7,  Wilson 

2  £ak.  0S4.  V.  T%idcer.  But,  as  to  matters  not  in  court,  is  as  any  other  day. 
-JW.Bl.  2  Salk.  63.  ^  ^  ^  , 
Mass,  act,  ^  ^'  ^7  ^^^  Statute,  respecting  theLorJPs  doy,  which  ex« 
MBx.ByVTit.  tends  ^^from  midnight  preceding,  to  midnight  following  the 
—Salk.  78.  Lord's  day ;"  and  former  acts  of  the  kind,  no  arrest  can 
407.^'  ^  made  on  this  day,  except  as  it  is  excepted,  in  the  said 
Mod.  66.—   39th  of  ch.  3d*    On  attachment  for  a  rescue^  one  may  be  ar- 

12  Mod.  168.  rested  on  Stinday^  ov  on  an  escape  warrant. 

WiUes,  §  8..  So,  soldiers  and  .^camen,  in  the  service  of  the  United 

^Es^m     ^^^^^  ^^  exempted  from  arrests,  sub  modo*    See  those- 
^'      *    heads.    If  one  wrongfully  escape  from  an  officer,  he  may 
retake  him  on  Sunday. 

3  East,  89,  §  9.  But  bail  may  take  their  principal  on  Stmdfnf^  and  sor- 
^nce  ».  render  him  the  next  day,  and  use  force  to  do  it,  by  the  rules 
foikree^—  of  the  common  law.  See  Derby  v.  BMce,  post ;  Salk.  636  y 
8  D.'k  £.  but  see  Willes,  460.  In  Spence  v«  Stuart,  the  court  heU, 
634.  that  a  defendant^  in  a  cause  under  a  rule  of  court,  atiendii^ 

an  arbUnUor^  as  a  witness,  is  exempt  from  arrests,  eunJoj 

morando  et  redeundo* 
Dallas,  37        §  10.  But,  a  party  attending  court,  mar  be  taken  on  exe- 
-^  31>a    cution,  though  not  on  mesne  process ;   1  D.  &  E.  365,  Rex. 

478. 
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IS  Hager.    One  eoiwicted  of  a  peodltj,  qd  tbe  lottery  ael,    Cq*  Q$« 
cannot  be  arrested  oa  Sunday  ;  for  not  paying  tJie  forfei-     j^r.U  $* 
t»re,  ift  no  breach,  of  the  peace,  bat  may  be^  if  uadiQted  for    ^^ipv-^^ 
this  offence. 

§  1 1.  A  resident  merchant  of  Londan,  who  ia  appMit^d,  3  Msii^  4^ 
and'  acts  as  consul,  ta  a  foreign  prince,  is  not  exempted  Grom^  ^^ir  ^^ 
arrest  on  mesne  process.    The  defendant  bad  beea  arrest-  JTBuclwr** 
ed  for  debt,  by  the  plaintiffs,  and!  eompelM  to  give  a  bait  Drntt,    ' 
bond ;  he  applied  to  have  it  dieliyered  up,  and  tbere  waa  9^  "m». 
rule  to  shew  cause  why  it  should  not  be.    An  abia  dieci^ioo 
is  given,  by  Lord  Ellen  borough,  as  the  opiaioQ  of  the  eoufti 
in  fourlioen  pages,  in  which  the  subject  is  exaiaiaed at  karge. 
His  commission,  and  admission  are  recited  by  Lord  Ell.en'^ 
borough.     He  is  entitled  to  safe  conduct ;  19  ia  i¥>  sense  a 
public  minister. 

§  12.  "  Electors  shall,  in  all  cases,  except  treason,  felony,  ^^JJ*!*'**"***^ 
and  breach  of  the  peace^  be  privileged  from  arrentis^  qq  the  ^  1,^^ 
days  of  electioUt,  auring- their  aAtecKlance  at,  going  to»  aod 
returning  from,  them.'* 

Art.  d.    An  escape*    §•  I.  The  party  must  be  legally  in  Se*ch.75,a. 
custody,  in  order  that  thrre  may  be  an  escape.     The/>re<fft-  glnl^S^ 
Ant  assent  of  tbe  plaintiS^  eicuses  an  escape,  but  not  his  Scott  9.  Pea.- 
stdfstqutnP  assent  ;•  bvt  the  plaintiff,  in  the  latter  easey  may  cock,  97a 
take  tbe  person  escaping^  or  sue  the  ofificcr*    Relum  purges 
an  eseape. 

§  f •  H,  after  the  defendant  is  in^rismud^^  or  taken  on  *»«*•  ^^*^  ^^ 
ctttton,  he  is  seen  at  large,  even  though:  attenided  by  a  keeper,  42»,^ib^. 
it  is  an  escape,  and  the  sheriff  is.  liable.  And  see  the  first  a  P.  84.—  ' 
part  of  this  chapter.  h^"'««*'^* 

§  3.  But  in  regard  to  persons  taken,  on  mesm  process  on]  j,  ^M^vl 
the  sheriff-  may  shew  them  what  indulgence  he  pleases.  Temple.— 9 
provided  he  has  them  forthcoraing»  at  the  return,  of  the  writ.  Com.EK  600» 
7hi»ii9  the  common  law,  and  according  to  the  form  of  our  Zali^com* 
writ;  and  it  is  understood,  that  the  8  and  9  W.  3^  requiring  4i6._2D.fr 
such  to  be  imprisoned^  has  not  been  adopted  here.     In  ea-  £•  172. 
cape,  the  commitment  must  appear  of  reeord.  3  Stra.  1236. 
Escape  is  transitory.     3  Chit.  300. 

§  4.  In  this  case,  one  Bustard,  was  sewerally,  in  execudon,  3  Go.  64, 7i. 
under  the  custody  of  tbe  defendants,  sherifia  of  London;,  as  Wettbj'i 
well  at  the  suit  ef  o«ie  Dightoo,  as  at  the  plaintiff's  suit,  and  ^^^ 
the  defendants,  at  the  end  of  their  year,  delivered  ever  the  Ac.^cro! 
body  of  Bustard,  (afnong  others,)  to  the  new  sheriffs,  by  in-  Jun.  688.^ 
denture,  in  which  EHghton's  execution  was  mentioned  ;  but  |^*^  ^^^' 
the  pMaixjPe  exeeutum  wtm  not ;  and  afterwards,  in  the  time 
of  the  new  sherifib.  Bustard  escaped,  though  he  always  re* 
mained  in  gaol.   The  court  held,  the  old  sheriffs  were  liable.; 
for  there  was  ae  escape  in  law^  as  the  plaintiff,  the  instant 
VOL.  11.  80 


634 


CASE  ON  TORTS. 


Ch.  65. 
Art.  5. 


t  Starkie^tf 
189,  Adey  v. 
Bridj^eslial. 


1  Phil.  Erid. 
313,  2«7.— 
4  Burr.  2129. 


aPhU.ETid. 
227,228— 
Ch.^,«.  It 
t.  6.— Bui. 
N.  P.  66.-5 
£q>.  162, 
Whiter. 
Jones. — 2 
Starkie,  42, 
WiUiama  v. 
Bridges — 2 
Lrr.  85, 
Webb's 
case ;  but 
ch.  148,  a. 
12,  U— 
Cited,  2 
Phil.  Evid. 
229,238. 
Mass.  act, 
F«b.  21, 
1785.— Act 
of  Maine, 
th.  110. 


the  old,  delivered  their  prisoners  to  the  new  sheriffs,  theb 
the  old,  ceased  to  have  the  custod  v  of  them,  and  as  to  the 
plaintiff,  the  new  sheriffs  never  hadf  custody  of  Bustard.  See 
a.  I  ,.s.  d. 

Where  the  officer  is  sued  for  an  escape,  his  return  of  a 
rescue  is  not  conclusive  ;  and  when  the  plaintiff  gives  the 
writ,  in  evidence,  the  officer  is  not  entitled  to  have  the  re- 
turn read,  as  a  part  of  the  document ;  that  would  be,  availing 
himself  of  evidence,  made  bv  himself.  1'he  officer^s  return, 
is  strong  evidence  against  him  ;'  but  the  defendant,  indicted 
for  the  rescue,  may  shew  the  return  is  false.     Cowp.  6S. 

As  to  actions,  against  the  sheriff,  &c.  for  taking  insvfficiint 
bail,  sureties,  or  pledges  ;  see  Insufficient  Bail,  in  the  index. 

In  an  action,  against  the  sheriff,  for  an  escape,  the  plain- 
tiff must  prove  his  cause  of  action,  against  the  person  ar- 
rested, the  process,  sued  out,  the  delivery  of  it,  to  the  offi- 
cers,  the  arrest,  and  the  escape ;  and  the  plaintiff  must  prove 
such  a  debt,  as  he  states,  in  his  declaration  ;  any  material 
variance  is  fatal.  The  admission  of  the  debt,  by  the  debtor, 
is  evidence  against  the  sheriff,  as  it  would  be  against  the 
debtor,  hiipself ;  so,  the  same  process  must  be  proved,  as  is 
stated  in  the  declaration.  1  Bos.  &  P.  281,  282,  many  cases 
cited  on  the  ground  of  variance  ;  as,  King  v.  Holt ;  Peppin  v, 
Solomon  ;  Bristow  v.  Wright  &  al. ;  Wigley  v.  Jones ;  5  East 
440,  444  ;  where  the  averment,  as  by  the  record  of  the 

cburt  of ,  appears  is  surplusage.     Declaration  on  judg* 

mtnt  recovered^  evidence,  judgment  of  execution  ;  here  is  a 
variance,     11  East  516,  Pbilipson  v.  Mangles. 

§  5.  The  county  liable  for  an  escape^  in  this  action^  No  ac- 
tion lies,  against  a  county,  at  common  law,  for  an  escape; 
but  one  is  given,  by  statute,  in  this  state.  This  act  provides, 
that  the  Courts  of  Sessions  shall,  at  the  expense  of  the' 
county,  keep  a  good  gaol,  in  each  town,  where  a  court  is 
.held,  and  when  the  escape  of  any  prisoner  shall  happen,, 
through  the  insufficiency  of  the  gaol,  or  the  negligence  of  the 
sheriff  or  gaoUr,  the  sheriff  of  the  county,  in  which  the  es- 
cape happens,  shall  stand  chargeable,  to  the  plaintiff,  credi- 
tor, or  other  person,  at  whose  suit,  or  for  whose  debt,  he  was 
committed,  or  to  whose  use  any  forfeiture  was  adjudged, 
against  such  prisoner  ;''  and  if  the  escape  happen  through 
the  insufficiency  of  the  gaol,  the  county  must  indemnify  the 
officer,  by  this  act;  and  the  polls  and  estates  in  the  county, 
must  be  assessed  accordingly,  by  tne  sessions  ;  and  if  the 
county  do  not,  the  sheriff  may  sue  the  inhabitants  of  the  county, 
and  the  action  to  be  tried,  in  that  or  one  of  the  next  ad- 
joining counties,  at  his  election ;  and  the  execution  may  be 
Jevied  on  the  goods,  chattels,  or  lands,  of  any  inhabitant  of 
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the  county,  who  may,  jointly,  or  severally,  sue  the  county  in     Ch.  65. 
like  manner.     Debt  lies  against  the  sheriif,for  an  escape,  to     Art  5. 
recover  the  whole  debt  and  damages,  if  a  defendant  taken    v^^v^^^ 
in  execution,  is  at  large  the  shortest  time.  2  w.  Bl. 

The  fourth  section,  of  this  act,  provides  against  the  gaol-  1048* 
er^s  voluntarily  suffering  any  prisoner  to  escape^  and  against  his, 
through  negligence^  suffering  any  one  to  escape ;  and  adds^ 
that  if  a  prisoner  for  debt^  escape^  and  the  sheriff  or  gaoler, 
recover  him  in  three  months  and  return  him  to  his  prison, 
the  sheriff,  in  any  suit  against  him  therefor,  shall  be  liable 
only  to  costs* 

The  fifth,  sixth,  and  seventh  sections  provide,  for  keep- 
ing a  calender  of  prisoners  y  returning  a  list,  at  the  opening 
of  each  court,  in  the  county;    filing  warrants,  mittimusses, 
writs  and  instruments  of  any  kind,  or  the  attested  copies  of       , 
them,  by  which  any  prisoner  is  committed,  enlarged,  or  li- 
berated ;  and  which,,  with  the  calendar,  ^  on  the  death  or  r«- 
maval  of  anji  sheriffs  shall  be  delivered  to  his  successor^  in  the 
qffke.^^    This  delivery  of  the  papers,  provided  for,  by  this 
act,  is  a  delivery  of  the  prisoners  to  the  succeeding  sneriff. 
Except  the  alterations,  made  by  this  act,  our  laws,  as  to  es-  L^*^  ^^^« 
capes,  are  the  same  as  the  English.     Is  immaterial,  where  Ma^en 
the  prisoner  was  surrendered. 

§  6.  The  prisoners  can  ontj^  be  assigned,  in  the  common  Cro.  El.  366. 
gaol'^  and  if  the  sheriff,  appoint  a  prisoner  turnkey  of  the  ^^9?*!^% 
prison,  it  is  a  voluntary  escape^  with  a  few  exceptions,  and  the  "^^^f  %^i 
sheriff  is  liable  in  this  action.  ton. 

§  7.  The  sheriff,  is  only  answerable,  for  an  escape,  from  Cro.El.S6. 
himself  or  some  of  his  ofiicers ;  and  where  the  process  is  — Stik.  773^ 
voidf  no  action  lies  against  him,  for  an  escape ;  but  otherwise,  \v  ^' ^^—9 
if  only  erroneous^  or  irregular  ;  as,  where  a  capias  ad  satisfa-  Ldi^Ray. 
ciendum^  issued  after  the  year  and  day,  without  a  scirefacias,  775,  Bashers 
and  the  defendant  is  escaped,  and  the  sheriff  was  held  to  be  S^^SJ^' 
liable ;  for  though  this  process  was  irregular,  it  was  noivoid  ;  ^^  28i 
he  might  justify  under  it.  Gold  y.  * 

§  8.  So,  if  the  arrest  be  founded,  on  a  void  judgment,  the  f^y^^  -- 
plaintiff  cannot  recover  for  an  escape  ;  but,  otherwise,  if  l.i  s^lioi 
only  erroneous.     In  fact,  if  the  judgment  be  void,  one  arrest- 
ed on  it,  going  at  large,  makes  no  escape ;  but  if  only  erro* 
ruous^  it  is  good  till  reversed. 

§  9,  And  whenever  the  court,  giving  judgment,  hasjtin*-  Ytlr.  42 — 
diction,  the  judgment  may  be  erroneous^  but  is  not  «ot^;  but  ^^  E*«  W6. 
if  the  /court  has  no  jurisdiction^  the  judgment  is  void ;  as,  in  3^  vveayerv*. 
England,  on  a  bond,  in  an  inferior  courts  made  out  of  itsiiu  cWord — 
risdiction;  and  the  reason  is,  the  Aeriff  may  justify,  under  ^^'^-^'f^' 
an  erroneous  process,  in  an  action  for  false  imprisonment,  as  ^  pamn 
it  is  vaiid,  till  reversed ;  and  an  erroneous  process  is  only  9.  Lloyd, 
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voidable :  So,  a  void  writ  will  justify  the  <fficer^  though  not 
the  plaintiff;  as,  where  a  term  intervenes,  between  its  test 
and  return ;  and  generally,  wherever  the  officer  has  a  writ 
or  process,  that  will  justify  an  arrest  and  detention  of  the 
defendant,  and  he  lets  him  go  at  /arge,.  there  is  an  escape. 

§  10.  If  the  plaintiff  recover  against  baron  and  fetne^  for 
her  debt  while  solei  and  declare,  he  had  them  in  execution ; 
and  the  defendant  suffered  them  to  escape ;  and  it  is  found, 
he  only  escaped  alone^  being  taken  in  execution!  it  is  suffi* 
cient ;  for  the  substance  is  found  :  So,  if  both  be  taken  in 
execution,  and  ihe  is  suffered  to  escape,  this  action  lies,  though 
be  retnained  in  prison ;  and  the  law  is  the  same,  if  one  debt- 
or be  suffered  to  escape. 

§  1 1.  And  if  the  party  escape  in  one  county,  and  be  seen 
at  large,  in  another,  the  plaintiff  may  sue  in  either ;  and 
t6  prove  a  voluntary  escape,  the  party  escaping,  is  h  wit- 
ness ;  for  it  is  a  matter  of  secrecy  between  him  and  the 
gaoler* 

§  13.  So,  this  action  for  an  escape,  lie«  against  the  gaoler, 
for  the  escape  of  one,  committed  by  commissianen  of  hankr 
ryptcu ;  and  so,  on  admiraliy  process.  Declaring  for,  3  Chit, 
on  PI.  49d,  304. 

§  13.  But  no  action  for  an  escape,  can  be  maintained, 
when  the  party  is  arrested  out  of  the  jurisdiction  ;  for  the  ar- 
rest is  Yoid. 

§  14.  In  an  action,  for  an  escape,  it  is  said,  the  plaintiff 
need  not  shew,  how  the  original  action  became  due ;  this 
must  mean,  after  judgment  in  it. 

$  15.  In  this  case,  the  bail  surrendered  the  debtor; and  he 
was  committed  to  the  sheriff;  and  the  sheriff,  allowed  him 
to  go  at  large^  before  the  thirty  days  were  expired;  held, 
this  was  an  escape;  though  a  copy  of  the  order  of  commit- 
ment, was  not  furnished  to  the  sheriff. 

(  16.  In  this  case,  the  court  decided,  that  if  a  prisoner 
for  debt,  having  given  a  bond  for  the  liberty  of  the  yard,  be 
found  in  the  night  time,  voluntarily,  without  the  prison,  and 
in  the  yard,  appurtenant  to  the  prison,  it  is  an  escape  within 
the  condition  of  the  boi^d;  and  judgment,  in  such  case  is 
only  for  the  penalty  of  the  boncf :  And,  further  held,  that 
the  statute  provision,  that  the  sureties,  in  such  case,  be  ap- 
proved by  two  justices,  is  only  for  the  debtor^s  benefit,  to 
prevent  the  creditor's  oppressing  him ;  and  the  bond  is  good^ 
if  the  creditor  agree  to  take  jt,  without  such  approbation  ; 
and  of  the  want  of  it,  the  defendants  cannot  avail  themselves 
in  an  action  On  the  bond. 

,  §  17.  In  this  action,  the  court  held^  that  the  Sessions  have 
no  authority  to  extend  the  limits  of  the  gaol-yard,  beyond 
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the  land  of  the  couDtj,  with  the  highways  adjoining,  or  Ch,  6$. 
leading  to  the  prison :  Second,  that  if  a  debtor  in  prison,  Art,  d. 
having  the  liberty  of  the  yard,  be  suddenly  seized  with  ill- 
ness in  the  highway,  and  be  necessarily  carried  to  a  private 
house,  this  is  no  tscape^  if  he  return  to  the  prison,  as  soon  as 
he  has  reason  and  strength,  or  if  he  die  before  he  is  so  able 
to  return :  Third,  thegooZ-^arcZ,  b  apart  of  the  prison  :  The 
Sessions  cannot  nake  private. property,  over  which  they 
have  no  power,  ^  pari  of  the  county  prison;"  and  fourth, 
if  a  gaol  be  broken  open  by  an  enemy,  &c.  and  a  prisoner, 
vohmiarily  leave  it,  this  t»  an  ticept ;  but,  if  carried  out  by 
force,  and  against  his  will,  and  returns  to  it,  as  soon  as  he 
can,  this  is  no  escape.    But  as  to  an  enemy^  see  English  cases. 

§  18,  The  court  decided,  in  this  case,  that  if  an  agree-  1-¥V"'  ^' 
ment  be  made,  to  indemnify  an  officer  against  a  voluntary  HtttdOnt I( 
tseapt^  it  is  against  law,  and  void.  al. 

§  19*  In  this  case,  the  coroner  had  an  execution,  against  5  Mass.  R. 
a  deput V  gaoler,  and  arrested  him,  and  the  sberiif  was  not  at  y.^g^ij^, 
the  gaol,  or  any  keeper,  authorised  by  him.     The  coroner 
left  the  prisoner,  at  the  gaol-house ;  the  coroner  was  dis- 
charged, and  held,  the  sheriff  was  guilty  of  an  bscc^s.   The 
action  was  case  for  misfeasance,  in  his  officer,  against  the 
coroner,  in  serving  an  execution;   and  held,  further,  that  if 
the  sheriff  make  a  prisoner  of  the  gaol-keeper,  and  give 
him  the  kevs,  it  is  the  escape  of  the  sheriff;  ^  for  the  prisoner, 
by  being  the  keeper,  and  having  the  keys,  is  no  longer  im- 
prisoned, or  restrained  of  his  liberty.*^     riaintiff,  nonsuited ;  6ee  Albee  «. 
and  also,  said,  that  as  the  action  was  case^  and  not  debt  for  Burtlett,  art. 
an  escape^  the  court  might  assess  reasonable  damages.     No-  ]^^^  ^  g, 
minal  plaintiff  in  ejectment,  in  whose  name  the  mesne  pro-  473. 
fits  were  recovered,  may  soe  for  an  escape,  fcc. 

§  30.  This  was  debt,  against  the  defendant,  under-keeper  7  Mass.  R. 
of  the  gaol,  at  Alfred,  for  an  escape  committed  upon  execu-  ^t^^^^- 
lion  J  and  the  court  decided,  that  the  plaintiff  was  entitled,    ^^^^  ' 
(o  recover  the  whole  sum,  for  which  the  prisoner  was  held. 
This  was  a  voluntary  escape;   and  the  court  observed,  that 
this  action  had  been  supported,  ever  since  the  statute  of 
Westm.  2, 

$  21.  In  this  case,  the  bond  for  the  liberty  of  the  prison-  7  Mass.  R. 
ynrd,  was  not  taken,  according  to  the  statute,  for  double  the  ^^^^^^^ 
d^t ;  but,  held,  it  was  good,  oi  common  7tfro,  and  may  bf  cofran  ;*and 
chancered  to  the  real  debt ;  and  though  there  be  such  a  l>ond  p  200.— 8 
the  sheriff  may  be  charged  with  cm  escape.     Certain  rooms  Mass.R^^. 
may  be  proved  to  be  rooms  for  prisoners,  by  long  vsage^  and  act  of  Juae* 
to  be  out  of  them,  in  the  night  time,  may  be  an  escape,  &c.  is,  1819.— 
The  act  of  1785,  ch.  22,  has  not  repealed  9  sec.  of  the  act  of  Smith's  cast. 
J784,ch.41.  ^  »,f«-*- 
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Ch,  65. 

Art.  5. . 


7  Man.  R. 
90O,  Free- 
man ▼■  Da- 
vis leal. 

8  Man  R. 

161, Jacob! 
▼  Tolman. 


8  Mass.  R. 

373,  Bur- 
roug^ha.  Jr. 
» ▼  Lowder 
Acal. 


8  Mats.  R. 

47t\  Walter 
▼•  Bacon- 

9  Mass.  R. 
198.  Par- 
trid^T. 
Emerson  ic 
al. 


8  Mass.  R. 
161,  Patter- 
son ▼.  FhH- 
brooks  Ic  al. 
Act  March 
4,  1809. 


9  Mass.  R. 

154,  Troll 
T.  Wnson  Sc 
al. 


§  S3.  A  prisoner,  in  execution  for  debt,  gave  bond  for  the 
liberty  of  the  yard,  and  in  the  night  time  was  in  a  room,  on 
the  sround-floor  of  a  house  owned  by  the  county,  within 
the  limits  of  the  yard,  &c.  and  k^pt  by  the  gaoler ;  the 
chambers  only  of  which,  above  the  rooms,  on  the  ground 
fioor,  had  been  ustd  by  debtors,  having  the  liberty  of  the 
yard.    The  court  held,  he  had  committed  an  escape. 

§  33.  In  this  case,  the  court  held,  that  a  prisoner  for  debt, 
who  had  given  bond  for  the  liberty  of  the  yard,  did  not  com- 
mit an  escape  by  passing  the  nights  in  a  house,  hired  and  ap- 
propriated by  the  sessions  for  the  use  of  debtors,  who  had 
given  bond,  ihoufrh  the  gaoter  exercised  no  control  over  stich 
house.  The  house  was  within  the  limits  of  the  gaol  yard, 
and  the  sessions  had  the  owner's  consent  for  so  appropriating 
the  said  house. 

§  24.  The  court  of  sessions  had  assirned  certain  apart- 
ments, in  the  gaoler's  house,  situated  within  the  limits  of  the 
gaol  yard,  as  the  chambers  and  lodgings  of  debtors,  who 
had  given  bond  for  the  liberty  of  the  yard ;  the  debtor  in 
this  case,  passed  his  evenings  in  another  chamber  of  the 
same  bouse,  by  the  gaoler's  permission,  but  slept  in  the 
rooms  so  assigned.  Held,  he  had  committed  an  escape 
within  the  condition  of  his  bond ;  and  held,  such  bond  was 
good  at  common  law^  though  not  for  double  the  debt ;  and 
though  the  sureties  were  not  inhabitants  of  the  county ;  and 
that  "in  every  such  case,  the  creditor  shall  recover  the 
amount  of  his  debt  with  interest."  Act  of  1 808,  ch.  93,  as 
to  prison  yards,  militates  with  no  provision  of  the  constitution. 

This  was  debt  on  a  prison  bond :  held,  a  prison  yard,  en- 
closed, in  which  the  only  necessary-house,  is,  for  the  use  of 
prisoners,  may  be  viewed  as  a  part  of  the  prisoner's  lodeing 
room  ;  in  for  debt;  and  entitled  to  the  liberty  of  the  yard ;  if 
this  necessary  has  been  adopted  by  usage,  as  an  apartment 
of  the  prison,  and  as  an  indispensable  accommodation. 

§  35.  If  a  bond  prisoner  enter  in  the  davtime,  into  a 
private  house,  though  before  the  act  of  1 808,  ch.  93,  it  is  not 
an  escape,  within  the  condition  of  the  bond,  the  said  house 
being  within  the  limits  of  the  territory,  which  before  the  exe- 
cution of  the  bond,  was  established  by  the  court  of  sessions 
as  the  gaol  yard ;  this  act  declared  prtvafe  property,  a  part  of 
the  gaol  yard,  where  so  laid  out  by  the  sessions.  This  act 
was  contrary  to  the  decision  in  Baxter  v.  Taylor,  as  far  as 
it  was  explanatory  at  least. 

§  36.  The  daytime,  in  the  bonds  for  the  liberty  of  the 
yard,  includes  tnat  portion  of  time  during  which  a  man's 
person  or  countenance  is  distinguishable.  Maine  Acts, 
ch.  96. 
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§  37.  Debt  on  prison  bond  for  an  escape,  signed  bj  six    Ch.  65. 
obligors  ;  writ  served  on  five  ;  service  good  ;  on  motion  to     ArL  6. 
quash  the  writ.     No  excuse  for  an  escape,  the  prisoner   v^pv'i^^ 
sleeps  out  of  the  prison  limits,  assigned  by  the  sessions,  by  a  Mass.  R. 
dirtction  of  the  gaoler :  3.  Provision  in  the  federal  constitution,  423,  Call ». 
as  to  ex  post  facto  la  wsi,  does  not  extend  to  acts  of  limitationt :  2****J  ^ 
4.  The  statute  of  1809,  ch.  33,  s.  2,  limiting  suits  on  prison  i^hev. 
bonds  to  one  year,  does  not  apply  to  actions  for  breaches  Dane  k.  al. 
committed  btfore  the  act  was  passed.  1^?***'  ^ 

Art.  6.  What  excuses  the  officer  in  escapes.  * 

§  1.  Fre^h  suit*     If  one  in  execution,  escape  mthout  the  Cro.  Jam. 
officer'* s  assent^  and  he  make/re^fc  mi/,  and  retake  him  before  S'^'rijiT®' 
an  action  is  brought  against  him,  this  will  excuse  him ;  and  ^j^^^^^ 
it  is  fresh  suit^  though  the  prisoner  may  have  been  out  of  .  sal.  N.  k 
sight  twenty-four  hours;  and  though  he  may  be  retaken  in  66.— 2En>. 
another  county  :  But  it  is  not  fresh  suit^  after  an  action  is  ^'"s^^^' 
brought ;  so  it  is  noi  fresh  nit/,  if  retaken  the  same  day,  if  house  v. 
it  be  done,  after  an  action  is  brought;  for,  by  commencing  Miiiims«— 
the  action,  it  attaches  in  the  plaintiff.     1  Jones,  145,  Ball  v.  ^\^'  ^^^ 
Briggs;lBos.&P.413.     ^  2^^°^^ 

§  2.  So,  if  the  party  voluntarily  return  to  the  prison,  after  Com.R.  554, 
an  involuntary  escape,  it  excuses  the  officer,  for  it  is  equal  to  Chambers «. 
a  recaption,  on  afresh  suit ;  and  so,  also,  if  the  escape  be  ^J?"^*!^ 
voluntary,  but  by  the  assent  of  the  plaintiff.   1  Com.  D.  605.    *  ^^'  ^^' 

§  3.  So,  if  the  prisoner  be  let  to  &at7,  by  order  of  the  courts  cro.  EL  5, 
it  excuses  the  officer ;  for  then  it  is  the  aqt  of  the  court,  that  Vast  v. 
the  officer  ought  not  to  be  answerable  for.  Gaudj. 

§  4.  In  this  case,  it  was  held,  that  a  voluntary  return  of  a  2  d.  &  £. 
prisoner,  after  an  escape,  and  before  action  brought^  is  equal  126,  Bona- 
to  a  retaking  on/re#A  pursuit ;  but  then,  this  must  be  plead-  ^"*  %^^*l' 
€d  :  So,  under  a  count,  for  a  voluntary  escape,  the  defendant  ^^pj^ii,  £^1^, 
may  give  in  evidence,  and  excuse  a  negligent  escape  ;  and  163. 
to  such  a  count  he  may  plead  a  retaking,  on  fresh  pursuit, 
without  traversing  the  voluntary  escape.     How  an  admi- 
nistrator may  sue.     See  art.  1 2,  s.  5. 

§  5«  In  this  case^  the  doctrine,  above  stated,  is  confirmedt.3  D.  &  E. 
that  if  one  be  arrested,  on  mesne  process,  and  permitted  ^q^^^  ^, 
voluntarily  to  escape,  the  officer  may  retake  him,  before  the 
return  of  the  writ. 

§  6.  If  the  sheriff  take  goods  in  execution,  and  they  re-  Hob.  d06, 
main  in  his  hands,  for  want  of  buyers,  be  is  excused,  and  Bpeake  t. 
no  action  lies ;  but  as  our  law  enables  him  to  sell  at  vendue,  ^'^•'^•• 
for  the  most  they  will  fetch,  this  excuse  can  hardly  occur 
in  our  practice.     See  Execution,  ch.  136. 

§  7.  If  the  sheriff  seized  goods,  to  a  certain  amount,  on.  1  Esp.  2SS3, 
execution,  and  they  be  rescu^,  still  he  is  liable  to  this  action ;  ^^?^^J'' 

8awid.  343,  Parkinson  y.  Gifford.    Rooke  r.  Wilmot. 
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AtL  6. 


10  J6hi98i  E. 
420,  4^, 
Woodr. 
Tomer,  ihe- 
rUr. 


1  Boi.  &  P. 

t4,», 

Benton  t. 

Sutton.— 

S«ech.l5,a. 

4,t.9d. 


10  Johni.  R« 
549,  ft6Sl, 
Jansen,  late 
aberiff;  and 
Hilton,  in 
error. 


M  h«  m^y  cdAoiaktd  fb«')ioMe  (^mHaha  ;  and  so,  against  hit 
MecutoTfti  or  8idmin)8trator9)  Ivhen  be  has  levied  the  moneyy 
for  then  the  defendant  is  dischlrrged,  either  by  the  levy  or 
seizure  of  hi^  property,  ,to  the  amount.  One  in  aid  of  (be 
officer  is  protectee!,  tbouigb  not  in  sights     13  Mas.  R.  S2K 

§  8.  Rettfonabk  n^dutgtnee  excuitg  the  officer^  and  no  esaift ; 
as,  in  an  action  for  an  escape  of  one  George  Gardner,  arreted 
by  the  defendant,  on  a  eo.  <a.  ;  plea,  nil  debet ;  3.  Recaption 
on  fresh  pursuit :  3.  A  voluntary  return,  by  the  prisoner, 
before  action  brought,  &c.  Judgment  and  execution,  were 
produced  at  the  trial ;  and  it  Ivas  proved,  the  defendant's  de« 
piitv,  arrested  Gfardner,  at  -— - ;  al«o,  proved  the  defendant, 
sufliered  him  to  go  at  large»  until  Monday,  thereafter.  The 
defendant  proved,  by  his  deputy,  (being  released,)  that  he  ar- 
rested Gardner,  in  the  afternoon  of  Friday,  September  27, 
on  fbe  rbad  to  Petersburgh,  who  said  he  could  not  pay  the 
money.  The  deputy  went  with  him  two  or  three  miles,  out 
of  the  direct  road  to  gaol,  in  otdtt  that  he  might  obtain  the 
means  to  settle  the  executit>n  ;  also  went  with  bim^  that  dis- 
tance to  his  house,  in  order  that  he  titight  get  his  necessary 
apparel,  and  to  see  his  wife,  bf  fore  be  went  to  gaol :  Meld, 
riot  to  be  an  escape,  but  only  a  reasonable  indulgence.  The 
acts  of  New  York,  (see  s*  34,  ch.  £8)  concerning  sheriffs,  &c. 
require  every  person,  taken  in  execution,  to  be  kept  in  close 
atid  secure  custody.  See  13  Johns.  R.  503,  Pulver  v. 
M'lnlire. 

§  9.  But  if  a  sberiflPs  officer,  having  taken  a  prisoner  in 
execution,  permit  him  to  go  about  with  a  follower  of  his, 
before  he  takes  him  to  prison,  it  is  an  escape  ;  for,  as  Eyre, 
C.  J.  said,  the  prisoner,  Evans,  was  in  no  custody  at  all,  the 
custody  of  the  follower,  after  the  writ  once  executed,  amount* 
ed  to  nothing ;  he  could  have  no  power  to  detain  him ;  hence, 
the  prisoner  was  found  at  large.  No  averment  against  the 
sheriff's  return.    Yelv.  34. 

§  10.  Ifapriioner  gcf  beyond  the  gaol  libirties^  &c.  the  sbe-^ 
riff  may  take  him  on  freih  putsuit,  &c.  Writ  of  error,  from 
the  iSupreme  Court,  in  which  Hilton  brought  debt  against 
Jansen,  late  sheriff,  for  the  escape  of  Ed.  Eltinge^  from  the 
limits  of  the  gaol  liberties  ;  and  held,  in  the  court  above  : 
1st.  By  the  act,  (see  s.  34,  ch.  9t  of  Mar.  10,  1801,)  the  li- 
berties are  merely  an  extension  of  the  prison  walls :  3.  If  a 
prisoner,  who  has  given  a  bond  to  the  sheriff,  for  the  liber- 
ties, voluntarily  go  beyond  the  limits,  his  bond  is  forfeited, 
and  the  sheriff  may  sue  h,  or  retake  him  on  fresh  pursuit,  and 
recommit  him  to  close  custody :  3.  If  the  prisoner  so  escape, 
without  the  sheriff's  privity,  and  be  is  sued  for  an  escape,  be 
fiMyy  piMd  a  rec^iioa  on  ftmh  pursuit,  or  a  voluntary  re- 


ESCAPES,  FALSE  RETURNS,  AND  RESCUES.  641 

turn,  before  action  brought  in  bar  of  it,  in  the  same  manner     Ch,  65. 
as  if  no  liberties  were  established,  and  the  escape  had  been      Art.  6. 
from  the  prison  walls :  A,  The  sheriff's  duties,  as  to  escapes, 
and  his  defence  of  recaption  and  voluntary  return,  before  ac- 
tion brought,  remain  the  same  as  before  the  act,  as  to  gaol 
liberties,  and  before  the  act; (sec* 33, cb.  187,April5, 1810.) 
On  this  act,  the  sheriff  pleaded,  I*  nil  debit  and  issue,  and  by- 
leave,  he  pleaded  specially  to  each  of  six  counts  :  2.  El- 
tinge's  return,  as  above,  and  no  affidavit  by  the  sheriff,  the 
escape  was  without  his  privity  :  to  each  special  plea,  a  gene- 
ral demurrer  and  rejoinder.    Judgment  below,  was  for  Hil- 
ton, as  in  Dask  v.  Van  Kleek.     7  Johns.  R.  477  ;  ch.  196, 
a.  8,  s.  3.    A  statute  is  not  to  be  construed,  to  operate  retro-  Tillman  v. 
spectively.     See  Tillman  v.  Lansing,  sheriffi  4  Johns.  R.  45.  ^°!|?8ri 
Held,  the  sheriff  could  not  restrain  the  prisoner,  after  he  had  Jhe'condi^* 
given  the  bond,  &c.  (see  statutes.  Mar.  20  and  30,  1801  ;)  tionofthe 
also,  the  escape  could  not  be  purged,  by  th^  prisoneVs  vo-  bond,  p.  49. 
luntarjr  return,  before  suit  commenced;  and  the  sheriff  was  ^gjV^Acf* 
liable  in  the  first  instance.     This  decision  probably  gave  March  30,  ' 
rise  to  said  acts  of  April  5,  1810,  concerning  escapes,  and  1801.— Act, 
enacting,  that  nothing  in  the  act  of  March  30,  1801,  as  to  J2S*^^^ 
gaols,  or  in  the  act  of  March  38,  1 809,  as  to  such  bonds, 
shall  be  construed  sq  as  to  prevent  any  sheriff,  coroner,  or 
other  officer,  in  cases  of  escapes^  from  availing  himself,  as  at 
common  law,  of  a  defence  arising  from  recaption  on  fresh 
pursuit,  and  a  return  of  the  prisoner,  within  the  custody  of 
such  officer,  before  an  action  commenced  for  such  escape. 
Three  of  the  judges  thought  this  act  of  April  5,  1810,  coukl 
not  be  applied  to  a  suit,  commenced  prior  to  the  passing  of 
it ;  so  not  to  this  action  of  Hilton.     Two  judges  and  the 
court  of  errors,  thought  differently. 

§  1 1.  This  was  debt,  on  the  prison  bond,  brought  by  Man-  10  Johns.  R. 
dell,  assignee  of  the  sheriff,  commenced  November  16, 181 1,  j^^J.f^'  j 
in  the  Common  Pleas.     Special  verdict :  judgment  for  the  ,.  Maodeii*, 
plaintiff,  and  affirmed  in  the  Supreme  Court ;  reversed  in  the  assig^nee  of 
Court  of  Errors  :  below,  decided,    9  Johns.  R.  2S4  ;  the  act  f^/'J^^^* 
of  April  5,  1810,  is  intended  only  for  the  relief  of  the  sheriff,  error.— See 
coroner,  or  other  officer,  when  sued  for  an  escape  ;  but  the  Bitsel «. 
court  of  errors  held,  that  the  statAtes,  as  to  gaol  liberties,  have  ^*Pi  c^^  65, 
not  altered  the  common  law,  as  to  the  liability  of  the  she-  |[lid'Ballon  • 
riffs  for  escapes  ;  not  taking  away  their  common  law  right,  as  «.  Kip,  id.^. 
to  fresh  pursuit,  and  recaption  :  2.  If  a  prisoner  go  beyond  See  also,  a. 
the  liberties,  without  the  sheriff's  privity,  and  he  is  sued  for  '^^  *'  ^^' 
an  escape,  he  may  plead  recaption,  or  such  voluntary  return, 
as  for  a  negligent  escape,  at  common  law  :    3.  The  prison 
bond  to  the  sheriff,  is  for  his  indemnity  only,  and  he  must 
show  he  is  damnified^  to  recover  on  it :   4.  If  he  sue  such 
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Ch.  ^5.  bond,  it  is  a  good  plea  in  bar,  the  prisoner  voluntarily  re- 

ArU  7.  turned,  before  suit  brought. 

^_^^^_^  Art.  7.  Rescues^  whtrt  exaind.    §  1.  If  the  sheriff  arrest 

1  Stra.  429,  ^^^  ^^  mtsnt  process^  and  he  is  rtscv^d^  in  going  to  gaol,  this 
to  436,  *  excuses  the  sheriff;  but  if  the  party  arrested,  be  once  within 
Oompton  t.  the  walls  of  the  prison,  a  rtscue  thence,  by  any  but  cammcn 
BuiI^nTp.  tntmits^  will  not  excuse,  on  mesne  process.  The  officer  is 
68.-^Cro/  obliged  to  arrest  one,  if  he  meet  htm,  and  is  directed  to  do 
Jam.  419.—  jt ;  and  he  cannot,  then,  always  have  ihe posse  comitaius  with 
Mayv  ^ro-  ^^^  '  ^"^  Otherwise,  when  he  moves  the  prisoner  on  a  habeas 

hj 1  Saik.  corpus  ;  here,  as  on  Jinal  process^  he  has  time  to  have  the 

347.— 1  posse,  if  necessary ;  so,  a  rescue  in  these  cases,  is  no  excuse* 

—8^0  ^^E  °"^  ^^^  officer  is  liable,  in  an  action  on  the  case,  to  the 

130.— -5  I).*  plaintiff;  and  the  officer  may  sue  the  rioters,  &c.  when  the 

It  E.  43s.—  posse  mav  be  called.     See  Officers,  sect.  49. 

ci***^'*  ^^^  §  ^*  ^^^^^^^  ^^  re5Coti#,  is  where  one  is  lawjulh/  arrested, 

^^Co^^Qi!  ^"^  '*  lorongfnlltf  set  at  large  ;  and  this  action  lies,  though 

—Co.  L.  *  the  process  be  erroneofis  ;  but  no  action  lies  for  a  rescue, 

160.— 16  where  there  was  no  cause  for  taking  :  as  in  case  for  rent, 

§l?l-fi  Ch.  ^^^^^^  ^^^^  '8  ^"^»  ^^  ^^^  ^^^^  ^^^  tendered,  or  where  the 

on  PL  294.  distress  was  made  in  the  highway,  or  where  the  goods  were 

not  legally  distrainable.    How  within  the  county.    Co.  Lit. 

160  ;  6  Com.  D.  S2t  ;  4  Bac.  Abr.  396  ;  Yelv.  51. 

6  Com.  D.  §  3.  If  one  be  arrested  on  mesne  process,  and  is  rescued, 

^"4^—  ^^^  plaintiff  may  have  this  action  on  the  case,  against  the 

2  Ekp.  384.  rescuers,  but  not  against  the  sheriff,  for  the  reason  above  ; 
^iLd.  so,  if  after  arrest,  on  jWicta/ process,  the  plaintiff  may  sue 
^J?'}^*  the  rescuers  ;  but  here,  the  officer  is  not  excused,  except  in 
1259.—^*  cases  of  public  enemies  ;  but  this  action  also,  lies  against  him. 
tidd'i  Prac.  Ras.  Ent.  444. 

a  D  ft  E  ^  ^*  '^"^  ^^^  plaintiff  may  declare  in  bis  action,  as  the 

127.'- 3  *      ^^^®  ^'  >  ^^t  ^^^^  ^^^  rescue  was  from  the  sheriff's  deputy  ; 

Mod.  3J,        and  if  the  sheriff  refuse  bail,  this  action  on  the  case,  lies 

181«  against  him  ;  so,  if  he  take  insufficient  bail,  in  replevin ;  but 

quaere,  if  he  take  insufficient  bail,  in  other  cases.  Rescue 
and  pound  breachi  may  be  joined.  1  Ld.  Raym.  83,  Al- 
ways V.  Brum. 

9  Mod.  138.  §  5.  After  an  escape,  the  plaintiff  may  have  a  capias  ad 
satisfaciendum,  or  a  scire  facias,  at  his  election. 

S  Mod.  342.  §  6.  An  attachment  cannot  be  granted  for  a  rescue,  before 
the  sheriff  has  returned  his  writ. 

Hob.  160.  §  7.  Action  for  rescue,  may  be  viet  armis,  or  on  the  case. 

In  the  register  are  writs  of  rescue  of  cattle  impounded,  116; 
of  cattle  taken  in  execution^  117  ;  forms  of  declaring  for 
rescues,  2  Ch.  on  PI.  «94,  299. 
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§  8.  Racue^  or  rMCota,  is  ihe  forcibly  freeing  another  from    Ch.  65. 
an  arrest,  or  some  legal  commitment,  and  is  a  high  offence  and     Art.  8« 
subjects  the  rescuer  to  a  civil  action,  at  the  suit  of  the  party  >^^v^^^ 
injured ;  also,  to  fine  and  imprisonment,  on  indictment.  Res«  4  5^^.  Abr. 
cue  is,  also,  taking  away  and  setting  at  liberty,  against  law,  396~cites,  ^ 
a  distress  taken  for  rent,  or  any  lawful  purpose*  ^^'^  ^j^-  ^^^' 

§  9*  And  if  one  distrain  cattle,  and  in  driving  them  to  ^'  ^^^^^ 
pound,  they  go  into  the  owner^s  house,  and  he  refuses  to  de-  Eiyes,  485^ ' 
fiver  them,  this  is  a  rescue  in  law.     But  there  can  be  no  res-  ^^^s^*  v* 
cue,  except  where  the  party  has  the  actual  possession  of  the  ^  ^^'' 
cattle,  or  things,  whereof  rescue  is  supposed ;  for,  it  is  no  res- 
cue, to  prevent  an  arrest,  distraining ;  and  where  an  offi- 
cer returns  an  arrest^  he  rotist  also  return  et  m  custodia  habuit ;  6  Mod.  sio. 
but,  to  prevent  an  arrest,  is  a  comtempt  of  court,  and  punish-  — ^<^  3^2. 
able,  as  a  misdemeanor. 

§  10.  But  if  the  sheriff  seize  goods,  on  jUri  facias^  and  SSaund. 
A  takes  them  from  bim,  this  is  not  properly,  a  rescue ;  for,  ^^  sa.^e^. 
by  the  seizure,  Uie  officer  has  a  property  in  the  goods,  and  ^ijt.  R«p.* 
may  have  trespass  or  trover^  against  A;  and  the  party  injur-  296. 
ed,  may  have  case  against  A. 

§11.    The  C.  B.  issued  a  h4Asai  corpus  to  the  defendant,  to  5  Burr, 
luring  a  prisoner  from  the  MarshalseOj  of  which  the  defendant  ^^^  '^^^t 
was  keeper;  the  prisoner,  on  the  way,  was  rescued  by  one  ^trtion.^ 
hundred  butchers,  from  the  custody  of  two  officers.     Held,  1  Saand. 
the  defendant  was  liable  in  escape,  though  a  hard  case.   The  ^h  ^'i* ^ 
authorities  were  clear ;  voluntary  escape  charged,  and  n^lir  j^e,'  BenUy 
gent  one  proved,  and  well  enough.  v.  Donnelly. 

§  13.  A  vohniarv  return  of  a  prisoner,  is  equal  to  retaking  ^  ^*  ^  ^* . 
on  fresh  pursuit ;  but  it  must  be  pleaded ;  but  one  cannot 
plead,  that  if  the  prisoner  escaped  several  times,  he  as  often 
returned,  without  specifying  particulars. 

§  13.  in  debt  against  an  oflocer,  for  an  escape  of  a  debtor  2  Johm.  R. 
in  custody  on  execution,  no  interest  is  allowed;  the  amount  of  ^jS^^*^"* 
the  original  judgment,  is  the  sum;  secus  in  case,  then  the 
jury  may  allow  interest  in  assessing  the  damages. 

§  14.  Escape  and  return,  ^c.    The  prisoner  was  in  execu-  6  Johns.  R. 
tion,  and  the  sheriff  allowed  him  to  go  within  the  gaol  liberties,  ^^.  ^•^^n 
without  taking  bond  ;  and  the  prisoner,  without  his  know*  H«n^U-8«e 
ledge,  went  beyond  the  limits,  but  returned  before  any  suit  a.  6,  i.  lO. 
was  brought.    The  sheriff  is  not  liable  for  an  escape :  2. 
His  right  of  recaption,  remains  in  force,  and  a  voluntary  re- 
turn, before  an  action  commenced,  is  equivalent  to  a  recap- 
tion which  purges  a  negligent  escaape. 

Art.  8,  tVhat  does  not  excuse  the  officer*    §  1.  In  ihe  case,  3  Co.  52.— 
o(  voluntary  escapes,  there  is  no  excuse ;  and  the  gaoler  cannot  ^  ^'\''J^ 
retake  the  prisoner;  but  the  plaintiff  may  proceed  against  either  ^.^2  Eip] 
384,  380.-2  W..B1. 1048.— Bol.  N.  P.  69.-2  Stra.  806,  Willing  v.|Goad. 
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12  Mod 
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e2, 63,  Olm- 
stead  V. 
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the  gaoler  or  defendant;  and  if  the  sum,  the  plaintiff  has  reco- 
vered against  the  gaoler,  be  less  than  the  debt,  he  may  pur- 
sue the  prisoner  for  the  balance.  But  in  negligent  escapes, 
the  gaoler  ma^,  at  any  time,  retake  the  prisoner,  unless  the 
plaintiff  do  discharge  him,  while  so  at  large;  then,  the 
gaoler  cannot  retake  him  for  bis  fees. 

§  2.  Wherever  the  gaoler  has  suffered  a  9o/un/ary  escape, 
from  that  moment  he  is  a  wrong-doer  ;  and,  though  the  ori- 
ginal defendant  returns,  and  the  plaintiff  proceeds  against  him 
to  judgment,  after  his  return,  yet  it  is  no  waiver  of  the  ac- 
tion against  the  gaoler,  but  the  plaintiff  may  still  sue  him  for 
damages.  Nor,  in  this  case  of  a  voluntary  escape,  does 
any  suhiequtnt  assent  of  the  plaintiff,  purge  it;  hence,  a 
scire  facias  quare  extentio  non,  &c.  on  a  judgment,  was  sued 
out  against  the  defendant,  and  he  pleaded,  that  he  had  for- 
merly been  taken  on  an  execution,  on  the  same  judgment, 
on  a  ca.  sa.  and  by  the  sheriff  suffered  to  escape,  to  which 
escape  the  plaintiff  consented..  Held,  this  plea  was  bad ;  ^for 
the  subsequent  assent  could  not  make  it  an  escape  with  the 
consent  of  the  plaintiff.^' 

§  3.  When  the  defendant'^s  name  is  mistaken^  the  officer  ar- 
resting him,  is  not  excused,  but  liable  to  an  action,  for  false 
imprisonment.  So,  if  the  officer  arrest  one  on  suspicioti^  not 
well  founded,  he  is  liable.  And  Ferrier's case,  Cro.  Car.  37K 

6  4.  If  on  a  capias^  the  officer  receives  the  money  of  the 
defendant,  which  he  has  no  power  to  do,  and  do  not  pay  it 
to  the  plaintiff,  the  defendant  is  not  excused ;  and,  if  the  of- 
ficer suffer  one  in  execution,  to  escape,  the  plaintiff  may  sue 
the  officer  or  defendant ;  but  he  cannot  have  a  capias  against 
the  defendant,  without  a  scire  faciei.  As  onr  execution  com- 
mands the  officer  to  levy  the  debt  of  the  defendant's  pro- 
perty, and  for  want  thereof  to  take  his  hody^  no  doubt  the  of- 
ficer may  receive  the  debt  of  him,  in  money ;  if  not  specially 
directed  by  the  plaintiff,  to  take  the  defendant's  body. 

§  5.  Where  a  constable^  leaving  an  offender,  arrested,  is  an 
escape,  &c.  A  constable  arrested  a  defendant,  on  a  justice^s 
warrant,  and  left  him,  on  his  promise  to  follow  him  ;  after- 
wards went  back  with  a  deputy  sheriff,  who  also  arrested 
the  defendant,  and  kept  him  in  custody,  and  then  took  him 
to  prison  on  a  criminal  action.  Held,  the  constable's  leav- 
ing the  defendant,  after  an  arrest,  made  a  vo/un/ary  escape, 
and  as  he  could  not  retake  him,  he  was  liable  for  it.  So, 
leaving  one  arrested  with  his  two  brothers,  who  had  no 
power  to  restrain  him,  deemed  an  escape.  9  Johns.  R.  329 ; 
1  Bos.  &  P.  24. 
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Art.  9.  False  returns^  ^c    §  1.  This  action  against  the     Cii.  65. 
sheriff,  for  Bfake  retumf  is  transiiory.     The  falsity  of  the      ^rt.  9* 
return  is  the  cause  of  the  action  ;  and  that  which  is  wrong,  ^_^^^^_r 
is  so  every  where.     Am.  Preced.  33 ;  Piatt  v.  Sheriff  of  Lon- 
don, 1  Plow.  35  ',  but  15  John.  967,  Gaudy's  case  ;  3  Dy. 
278.     1  Wils.  336,  Griffith  v.  Walker. 

§  2.  In  an  action  for  9l  false  return  on  mesne  process^  (debt  Stra.  650, 
on  judgment,)  Raymond,  C.  J.  thought  the  jury  should  give  fj^^d  — '^ 
the  whole  debt,  £43^  in  damage  ;  for  there  was  but  a  pos-  Lofft  83, 
sibility  that  the  plaintiff  could  get  the  debt  of  the  original  429,433* 
defendant ;  otherwise,  if  he  was  clearly  a  man  of  property,  631.— Lofft. 
&c.    The  jury  gave  the  whole  debt  in  damages,  and  the 
whole  court  refused  a  new  trial.     Sherifl's  return,  not  tra- 
versable, but  liable  for  a  false  return. 

§  3.  In  this  aciion,  the  court  held,  that  if  the  return  appears  4  Man.  R. 
to  be  regular,  and  is  false^  there  is  no  remedy,  but  by  ^n  ^'^^'  h^bta^'* 
action  on  the  case,  for  ^  false  return.     The  officer  returned,  ©f  Chester. 
he  gave  the  copy  of  the  writ  to  S.  E.  one  of  the  principal  —2  Ch.  on 
inhabitants  of  Chester  ;  and  held,  they  were  estopped  to  ?L^^'  *^ 
deny  the  return ;  was  pleaded  in  abatement ;  and  the  court 
took  notice  of  the  return  on  the  writ,  in  the  same  action, 
though  not  by  oyer  made  part  of  the  plea. 

§  4.  As  the  officer  may  state,  in  his  return,  one  or  more  Salk.  12, 
facts,  falsely^  in  many  cases;  there  may  be,  of  course,  many  y*^^'*^|2* 
actions  for  false  returns  ;  but  one  principle  is  applicable  to  Mod7n.— 
all.    The  plaintiff  in  his  declaration,  states  the  return,  and  3  D.  ^  E. 
then  alleges  such  a  part  of  it  is/a/^e,  and  shows  how  false.  K^""'-^" 
In  an  action  against  the  sheriff,  for  a  false  return,  nulla  6ona,  73^' 
to  an  execution,  the  burden  of  proof  lies  on  the  plaintiff. 
Davis  V.  Johnson  &  al.  3  Munford^s  R.  81.- 

§  5.  In  this  case,  it  was  held,  that  the  executor,  in  the  case 
of  final  process,  may  sue  the  sheriff  for  9i  false  return,  made 
in  the  life-time  of  the  testator  ;  but  not  in  a  case  of  mesne 
process  ;  as  where,  in  fieri  faciasf  the  sheriff  returned,  he 
bad  levied  ^part  of  the  execuiion,  when  he  had  levied  the 
whole  ;  for,  by  levying  the  goods,  a  right  vested  in  the  testa- 
tor, and  even  the  executor,  as  a  part  of  the  testa tor^s  estate  ; 
but  in  case  of  mesne  process^  it  is  a  tort,  that  dies  with  the 
testator,  no  property  or  right  of  properly,  having  vested  in 
him. 

§  6.  If  the  rescue  be  from  the  sheriff's  bailiff,  the  sheriff  ^^l^^li 
ought  to  return  the  prisoner  was  rescued  out  of  his  custody  ;  i48*"the"^  * 
not  out  of  the  custody  of  the  bailiff.     And  in  this  case,  of  King: 
Rex  r.  Lyme  Reikis,  it  was  held,  that  this  aciion  on  the  case  ^.  Lym«  R«- 
lay  against  an  officer,  for  suppremng  the  truth  in  his  return,  ^"C^  5^; 
as  well  as  for  a  false  allegation  ;  and  so,  if  the  return  be  --  Salk.  586. 
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Ch.  65*    /o/^e  in  substance^  though  true  in  word$ :  hence,  it  may  be  in- 
JrU  9.     ferret],  if  true  in  $ub$tanct^  though/abe  in  word$^  no  action  lies. 
^^^^^^_j.      §  7.  So,  if  any  officer  neglect  to  levy,  or  extend  any  exe* 
1  Burr.  20     cution-  in  his  bands,  on  the  body  or  property  of  the  clebtor, 
Cooper  T. '    when  be  can  do  it,  and  returns  nulla  6ena,  or  rum  est  inventus^ 
Chitt7.--2     it  is  a  faUe  return^  and  he  is  liable  to  the  creditor,  in  this 
1  IxVf  E.      ^tion  on  the  case,  for  di  false  reium.    The  question,  if  the 
475,  Smith    return  be  false  or  not,  often  arises,  as  in  Copperdale's  case, 
T  MiUar—    3  Burr.  814,  where  the  officer  thinks  the  goods  levied  on, 
24?-^i  *  ^     ^^*  ^^^  iho$e  of  the  debtor.     In  this  case,  he  had  the  plain- 
Day^t  Ca.     ^^ '^  execution,  for  about  ;ff2,000,  against  one  Debonaire, 
in  E.  128.      and  levied  on  about  £300,  and  returned  rwlla  honaj  thinking 
Debonaire  a  barJcrupt,  at  the  time  of  the  levy,  and  so  the 
goods  levied  upon,  not  his. 
3  Msu.  R.        §  8.  In  this  case,  the  plaintiff,  as  assignee  of  Edmund  Bart- 
Urtrm^    '*^*  •^•'*  *  ^■"'^''"P^  brought  trover  against  Bagley,  a  deputy 
aitirneev.    aherifi*,  for  sundry  articles,  formerly  the  property  of  the 
Bsglef.         bankrupt,  the  defendant  had  sold  on  an  execution  against 
him  ;  and  held,  if  the  officer  sell  goods  on  an  execution, 
mthoui  legaUy  advertisif^  them,  ^^  he  is  liable  in  an  action  of 
the  case,  for  a  false  return  ;  but  not  in  an  action  of  trover,  ^ 
brought  by  the  judgment  debtor  \^  for,  the  return  appearinji; 
to  be  regular  on  the  face  of  it^  cannot  be  contradicted,  but 
must  be  deemed  true  but  in  an  action  for  ^  false  return. 
3  Man.  R.        §  9.  In  this  action,  the  court  held,  that  after  an  officer,  on 
^^^Brtnlej  fi^g^^  frocus,  has  arretted  the  defendant's  tody,  he  cannot  at- 
^°*       tach  his  estate  for  the  same  debt ;  and  if,  in  such  case,  he  re- 
turn, on  the  attachment,  he  is  liable  to  this  action,  for  a  false 
return ;  and  also^  that  such  an  action  lies  for  a  third  person, 
who  has  caused  the  same  estate  to  be  attached,  at  his  suit, 
as  Brinley  had  done  in  this  case ;  and  when  the  officer  had 
taken  the  body  on  the  writ,  it  wHsJundus  officio^  and  theof- 
i  Stra  225.    fj^^^r  had  only  to  return  it.     J^Tcn  sunt  inventi,  is  not  a  good 
return,  without  nee  eorum  aliquis.    Other  cases  of  false  re- 
turns.     14  Johns.  R.  185,  15,  do.  267,  456. 
6  Mass.  R.         §  10.   Offker^s  return  not  alterable.    This  was  a  bill  in 
J40,  Wit-     equity,  to  redeem  certain  lands  in  Quincv,  filed  by  the  as- 
iiTir'utty  T.   ^'S'^^^s  *^f  a  second  mortgage,  on  tender  of  the  first  mortgage 
Brackett.  '   debt.     Defendant  pleaded  an  attachment  of  the  equity  of 
redemption,  at  A^s  suit,  and  a  sale  of  it  to  the  defendanC 
specially,  and  denied  the  plaintiff's  right  to  redeem,  &c«  De- 
fendant gave  in  evidence,  the  officer's  return  on  said  attacb- 
ment,  April  16,  1805  ;  by  this,  it  was  doubtful  what  lands 
or  estates,  he  attached  ;  and  held,  he  could  not  be  admitted 
to  explain,  or  alter  his  return,  so  as  to  change  the  descrip* 
tion  of  the  estate,  and  make  it  apply  to  other  lands  of  the 
debtor,  and  in  a  suit  too,  between  other  parties. 
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§  11.  Fieri  faciasi^  against  a  trader's  goods,  returnable  in     Ch.  65. 
two  months,  but  actually  returned  after  be  became  a  bank'^    Art.  10. 
rupt.    Held,  nulla  6(ma,  was  a  good  return.     2  Burr,  814,    s^v^^i/ 
Coppendale  v.  Brigden  &  al. 

Art.  10.  Damages  m  this  action^  as  to  ucapes, 

§  1.  In  case  for  escapes  on  mtsnA  process^  in  which  debt  2Eip.  382. 
or  damages,  not  being  ascertained,  the  plaintiff  recovers  in  "T^^-  ^'  ^' 
damages  for  losing  the  benefit  of  his  action,  which  are  un-  ^®' 
certam ;  but  where  the  parly  escapes  in  execu/tony  wben  the 
plaintiff ^s  demand  is  ascertained  ;  there,  under  Westm.  2, 
and  1  R.  3,  the  whole  debt  is  recoverable,  in  an  action  of 
debt ;  except  where  the  plaintiff  had  execution  on  a  statute  of 
lands,  goods,  and  body,  and  the  prisoner  escaped,  as  (he 
lands  remained  in  execution,  debt^  could  not  lie,  but  only  J?/**p*'l/^* 
iase.    And,  by  1  R.  3,  which  is  understood  to  be  in  force  ^  sneiL-^ 
here,  debt  lies,  as  well  on  a  negligent^  as  on  a  'Ooluntary  es-  stra.  673, 
cape.     But,  where  a  part  is  satisfied  b^  the  lands  remain-  Stonehoute 
ing  in  execution  as  above,  the  residue  is  uncertain^  and  the  *'  M^^"''"* 
subject  only  of  case.     1  Esp.  R.  87,  Murray  v.  Durant ;  2 
Bos.  ic  P*  35,  Parunti  v.  Plumtra. 

§  2.  it  is  to  be  considered,  that  if  the  party  in  custody,  in  Cro.  El.  237, 
execution  or  otherwise,  escape,  the  sheriff  may  have  this  p*!J^"**'*  ^* 
action  on  the  case,  against  him  |  for  the  sheriff  is  liable  over  . 
to  the  plaintiff  in  the  first  action  ;  but  not,  if  satisfaction  to 
the  original  plaintiff,  generally^  be  acknowledged  on  record ; 
which  m^y  be  intended  to  be  by  the  prisoner's  meanSf  if 
not  denied  by  the  ofScer,  by  replying  tne  matter  specially. 

§  3.  And  the  sheriff  may  sue  the  person  escaping,  before  Cro.  El.  63, 
the  sheriff  himself  is  sued  :  for  he  is  always  liable  to  the  p^haw*!* 
original  plaintiff,  and  the  one  escaping  may  die,  or  fly,  before  ^2  Esp. 
the  sheriff  is  sued  ;  and  it  is  sufiBcient  for  the  sheriff  t9  al-  387. 
lege  he  is  chargeable  ;  the  party  does  to  him  a  wrong  by  the 
escape,  and  the  rescous  of  himself. 

§  4.  If  the  original  debt  be  .£2,000,  and  the  plaintiff  re-  Bui.  N.P 
cover  ^1,000,  against  the  gaoler,  he  may  sue  the  party  es-  ^^' 
caping)  for  the  residue.    This  case  shows,  the  plaintiff  may 
recover  a  part  only,  against  the  gaoler  or  officer. 

§  5.  It  has  been  adjudged^  that  if  one  committed  on  capias  3  Com.  D, 
utUgatum^  escape,  the  plaintiff  may  recover  the  whole  debt,  ^^  ^^^ 
in  damages* 

§  6.  It  has  been  held,  that  case.^  not  dibt^  lies  for  the  es«  Stra.  90t, 
cape  of  an  ouUaio^  on  mtsne  process^  which  action  is  founded  ^^pjj^ 
on  the  damages  sustained  ;  and,  if  no  damages  be  sustained,  ^d:  "^^e. 
the  creditor  has  no  cause  of  action.     In  this  case,  the  declara-  37, 41, 

tion  stated,  that  on one  Murry  owed  the  plaintiff j^99,  on  ?^^**  ^' 

two  bills  of  exchange,  to  recover  which,  he  sued  him,  directed     ^  ^^^^' 
the  writ  to  the  sheriff,  the  defendant,  who  arrested  him,  and 
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.  Ch.  65.    voluntarily ptrmUted  him  to  eteape.    Verdict  for  the  plaintiflf; 
^rt.  to.     but  the  jur^  found  the  plaintiff  bad  not  been  delayed,  or 
-,^_^-^,-^^r    prejudiced  in  his  suit. 

Bulier,  J.  said,  when  a  party  is  in  custody,  in  extcutiofif 
the  creditor  has  a  right  to  the  debtor's  body,  and  may  bring 
debt  on  the  statute  for  an  escape,-  against  the  sheriff,  and  may 
recover  the  whole  dd>t ;  but  in  escape  on  mtsnt  process^  the 
creditor  cannot  bring  de6l;  but  roust  have  cast^  which  is  found- 
ed on  the  damages  sustained^  as  above  ;  and  the  sheriff  need 
not  carry  the  prisoner  to  gaol,  till  the  rieturn  of  the  writ. 
136*  Bo^'  5  ^"  '"  ^^^^  action  the  court  held,  that  in  debt  against  the 

fooi  T.  "*^    sheriff  for  an  escape^  the  jury  cannot  give  less  than  the  credi- 
Walker.— 1    tor  roould  have  recovered  against  the  prisoner j  viz :  the  sum  en- 
Eap.  S94,       dorsed  on  the  writ,  and  the  legal  fees  of  execution  ;  but  the 
Piomer?— 2*   counsel  admitted,  in  the  action  of  the  case,  the  jury  might 
W.  BU  1048.  have  given  less  damages,  or  only  nominal  damages :  and  Gross, 
J.  said,  in  an  action  on  the  case,  for  an  escape,  ^^  the  jury 
are  at  liberty  to  give  such  damages  as  they  shall  think  right, 
under  all  the  circumstances  of  the  case,  and  a  shilling  is 
—2  Itra  '    frequently  sufficient ;"  "  for  many  cases  arise  of  great  hard- 
153, Puiiin^, ship,  against  the  gaoler  ;''  ^^  and  the  action  equally  lies, 
caie.  whether  the  escape  was  negligent,  or  voluntary.'*'* 

§  8.  See,  as  to  the  quantity  of  damages,  in  this  action  for 
an  escape,  or  neglect  of  duty  in  the  officer,  the  cases  of  ^Z- 
bee  V.  Barllett,  and  Emery  v.  Goo&win,  post,  and  the  heads 
of  Attorney,  and  Officers,  and  also  Colby  v.  Sampson,  above ; 
in  which,  and  in  other  cases,  it  is  clearly  settled,  the  jury 
may,  in  this  action,  give  less  than  the  original  debt,  or  even 
nominal  damages,  according  to  the  loss  the  plaintiff  may  have 
really  sustained  by  the  act  of  the  officer,  or  by  his  omis- 
sion, taking  the  ability  of  the  debtor,  and  all  other  circum- 
stances into  view, 
aro^'sri  ^'       5  ^*  ^^'^^  ^^^  ®"  escape,  against  the  sheriff,  lies,  only 
VanSiyckv.  ^here  the  prisoner  is  in  execution  ;  and  he  is  not  so,  unless 
Hog:eboom.-  On  a  ca.  sa.  :  3.  If  one  be  surrendered  into  the  sheriff's  cus- 
2  Burr.  loas.  tody,  by  his  bail,  and  escapes,  debt  does  not  lie,  but  only  case  ; 
^  3.  After  escape  by  the  prisoner  from  custody,  on  ca.  sa.  the 

plaintiff  may  sue  the  sheriff  for  the  escape  ;  also,  at  the 
same  tin^e  take  a  fieri  facias  against  the  defendant's  pro- 
perty.   The  plaintiff  has  both  remedies.    This  construction 
seems  to  be  on  Stat.  Sess.  24,  ch.  28. 
166^*167^        §  10,  What  is  prima  facie  evidence  of  an  escape  ?  In  an 
Steward  v.    ^ction  sgainst  the  sheriff  for  an  escape  of  a  prisoner,  charged  in 
Kip.-->ch.      execution,  held,  it  was  such  evidence,  adduced  by  the  plaintiff 
V'htA  D    ^^  ^n^itlc  him  to  recover,  that  the  prisoner  was  seen  walking  in 
&'e.°589.-1  ^be  streets,  at  large ;  as  he  could  not  possibly  be  so  walking, 
2  stra.  1083.  and  be  a  true  prisoner  at  the  same  time.    Also  held,  the 
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riff  and  gaoler,  who  had  taken  the  bond  for  the  prisoner,    Ch.  65* 
was  a  competent  ^witness — ^has  no  mterest  in  the  suit.  Art.  11* 

Art.  11.  Further  cases  in  Massadiusetts,  &c.  v.^^-v^^ 

§  1.  Sundry  declarations  against  a  sheriff  for  an  escape  an  Am.  Priced. 
execution^  delivered  to  his  deputy ;  also,  against  the  sheriff,  S23  to  330. 
for  his  deputy's  fabe  return^  and  for  his  deputy's  not  execut- 
ing tne^nejiroce^^;  (or  2in  esccpe  from  gaol,  before  execution 
levied ;  for  an  escape  on  an  alias  execution. 

§  2.  In  this  case,  E.  H.  Derby  arrested  Jos.  Blake,  in  Bos-  Eiaez  Mait. 
ton,  in  Suffolk  County,  and  there  took  bail ;  and  previous  to  ^*  ^-  ^* 
this  term,  other  judgment  creditors  of  Blake,  committed  him  cowt  ber- 
to  prison  in  Boston,  on  execution.  by  v.  buke. 

§  3.  And  the  court  held,  that  his  bail  could  not  have  a  writ 
of  habeas  corjms,  to  bring  him  to  Salem,  in  E^sex  Coun^,  to  sur* 
render  him  in  court,  in  Derby's  action ;  for,  by  so  doing,  the 
sheriff  might  be  exposed  to  an  escape  in  the  other  actions,  &c 
But  the  court,  on  a  petition  and  a  statement  of  the  case  in  writ* 
ing,  authorised  his  bail  to  surrender  him  in  Boston  »ol ;  and 
the  gaoler  to  receive  him  in  Derby's  suit ;  and  ordered  his 
bail  to  be  discharged,  on  his  signing  an  engagement,  that  he 
would  remain  a  prisoner  in  that  action.  It  seemed  to  be 
well  understood,  \j  the  court  and  counsel,  that  the  bail  may 
use  foru  to  bring  m  and  surrender  up  their  principal,  and 
even  to  get  men  to  bind  him.  But  2  Johns.  R.  482,  Bigg* 
nell  V.  Forrest,  it  was  held,  where  the  defendant  is  in  gaol  for 
felony,  his  bail  may  have  a  writ  of  habeas  corpus,  m  order  to 
nis  surrender  and  their  discharge. 

§  4.  This  was  an  action  on  tne  case,  for  a  voluntary  escape  lincobi, 
of  Prichard's  debtor,  who  was  liberated  by  Woodman,  the  ^^jji  ^}iy 

iraoler.    The  declaration,  at  first,  stated  that  the  sheriff  suf*  i799^ri- 
ered  the  escape ;  but  on  advice  of  the  court,  it  was  so  dbsA  v. 
amended  as  to  state,  that  Woodman  suffered  it,  in  order  that  ?^^^^^* 
the  sheriff  might  have  his  action  against  him,  if  he  saw  fit.  "^*""* 
The  plea,  was  not  guilty.    The  defence  was,  that^  the  debtor 
was  admitted  to  his  oath,  and  swore  out  of  prison,  according 
to  law.    Verdict,  that  Woodman  was  not  guilty. 

§  5.  October,  1795,  Albee  recovered  judgment  against  A,  Jf^^^ 
took  out  his  execution,  and  delivered  it  to  Turil,  a  deputy  BarUetL 
sheriff,  under  Bartlett,  the  sheriff  and  defendant.    Turil  took,  sheriff, 
and  levied  on  goods  of  A,  and  paid  over  to  the  plaintiff  a 

Sart  of  the  debt,  and  entered  that  sum  on  the  execution,  but 
id  not  return  it  in  season.  The  plaintiff  claimed  of  the  she- 
riff the  whole  balance,  remaining  due  on  the  execution ;  and 
contended  he  was  liable  for  this,  and  that  the  jury  was  bound 
by  law,  to  find  the  amount  of  this  balance.  The  sheriff's  coun- 
sel contended,  that  A  was  insolvent ;  hence,  the  jury  ought  to 
inquire  of  the  value  of  the  debt,  and  of  the  real  loss  thephint^ 
VOL.  II.  83 
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Ch.  65.    had  lustaintd  by  the  non  return ;  the  court  incUned  to  this 
Jrull-   opbion,  and  thejurjr  ^ve  a  verdict /or  one  cent  damaget* 
v^i^-v'^  On  the  review,  this  principle  was  confirmed :  same  principle, 
4a«tr.  622,    reasonable  damages  in  New  York.     7  Johsu.  R.  189,  Russd 
P^chlJd.      ^*  ^^^^^  9  and  1  Johns.  R.  21 5,  PotUr  v.  Lansuig^ 
EBsez,  Mm.      §  6.  J^o  tscopt  where  the  plaintiff  discharges  the   dAtor. 
April,  1802,1  Tlus  was  assumpsit  on  a  note  of  hand,  and  the  trustees  were 
PutoMi  &**   summoned,  on  the  idea  they  owed  Needham,  on  his  exccu- 
al%.  Need-    ^^^  against  them :  On  this  point,  the  fisicts  were.;  Needham, 
ham  ft  trat-  June  term,  of  this  court,  1 798,  recovered  judgment  against 
^^fo      Woart,  SweeUer,  and  Verron,  the  trustees,  for  ^1467  56, 
f^^,   "  ^^^  damages  and  costs ;  and  June  36, 1798,  took  out  his  execu- 
tion, airected  to  the  sheriff  of  Suffolk,  &c.;  June  30,  1798, 
Needham  empowered  Winn  and  Foster,  to  get  |t  levied  and 
settled,  who  gave  it  to  Bell,  a  'deputy-sheriff  in  Suffolk ;  he, 
July  3, 1798,  took  on  this  execution,  the  household  furniture 
of  Verron,  valued  at  {|400,  shewn  by  Foster  and  Winn,  and 
arrested  the  bodies  of  Woart  and  Sweetzer^  who  gave  Foster 
and  Winn,  a  deed  of  certain  lands,  worth  $200,  on  which 
Foster  and  Winn,  about  an  hour  after  said  arrest,  rave  to 
Bell,  the  officer,  a  written  order,  in  these  words,  ^  Boston, 
July  3,  1798  :  To  Mr.  Sheriff  BelL  You  may  relbquish  Mr. 
Yerron^s  furniture :  Also,  the  persons  of  Woart  and  Sweet- 
zer,  which  you  have  arrested,  at  the  suit  of  Benj.  Needham, 
on  an  execution  in  favour  of  said  Needham,  against  the  said 
Woart,  Sweetzer,  and  Stephen  Verron.    This  is  until  further 
orders.  Signed,  .  Abraham  Foster. 

Joseph  Winn. 
Boston,  July  3,  1798.    I  have  received  the  said  execution 
of  Mr.  Bell.  Signed,  .  .  Jos.  Winn. 

Abraham  Foster." 
According  V,  the  said  furniture  and  persons  were  dis* 
charged.  July  3,  1798,  Wo^rt  and  Sweetzer  received  back 
the  said  deed,.and  paid  Foster  |175  in  lieu  of  it,  which  he 
endorsed  on  the  said  execution  thus :  ^  Received  of  Woart 
and  Sweetzer,  4^75,  being  the  net  proceeds  of  Jthe  sale  of  a 
certain  piece  of  land,'^  &;c.  ^  which  is  in  part  .satisfaction  of 
the  within  execution."  All  this  was,  in  substance,  returned 
on  the  said  execution :]  Foster  kept  the  (1 75,  and  endorsed 
it  on  his  note  against  Needham.  At  the  time  this  action  was 
brought,  the  said  jud^ent  could  not  be  enforced,  without  a 
scire  facias^  or  an  action  of  debt  on  it. 

On  the^  facts,  the  court  discharged  the  trustees,  as  not 
being  debtors  to  Needham,  on  the  general  principle,  that 
where  the  body  is  taken  in  execution,  and  discharged  h/  the 
assent  of  the  creditor^  it  is  ^Jinal  discharge ;  and  as  ue  power 
tp  Foster  and  Winn,  could  not  be  produced,  (being  lost,  and 
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the  trustees  stated  it  to  be  full  and  adequate,  to  settle  and    Ch.  65. 
compromise,  it  could  not  appear  but  that  J^etdham  assented.     ArU  !}• 

The  authorities  were  2  W.  Bl.  1236,  Hayling  v.  MullhuU ;  v,^*v*^ 
4  D.  &;  E.  826,  Macdonald  v.  Bovingtone;   6  Co.  87  to  89,  «!  J«».  i, 
BlvmsMfs  cast ;  4  Burr.  2482,  Vigtrs  v.  Aldridc  ;  1  D.  &  E.  ^^'  **• 
667,  Jaqats  v.  WiAy;  6  D.  &  E.  626,  Clark  v.  Ckmmis  ;  2 
East,  243 ;  Cowper,  72,  might  have  been  added :  Here  were 
thresdtfendanis^Uke  bodies  of  too,  were disharged,  and  satis- 
faction for  part,  endorsed  on  the  execution,  and  the  discharge 
was  till  further  orders*    See  Debt  for  escape^  1  Saund.  34, 
36,  Willmm's  notes ;  Turner  v.  Hague,  7  D.  &  £.  420 ;   Da 
Costa  V.  Davis,  1  Bos.  &  P.  242. 

§  7.  This  was  an  action,  for  breaking  and  entering  the 
plaintiff's  dwelling-house,  in  Topsfield.  In  this  cas^,  the 
court  stated  the  law  to  be,  as  follows : 

1st.  The  defendants,  the  four  assistants  of  the  constable,  Eiiez,  Mw/ 
might  rive  their  matter  in  justification,  in  evidence,  on  the  s^*'coSl 
general  issue.  EmewonrT 

2d.  The  constable's  return  on  his  warrant,  made  after  he  Baich  and 
was  sued,  aftd  stating  facts,  specially,  might  be  read  to  the  ^"*"  othen. 
jury ;  because  it  is  a  rule  of  law,  that  an  officer  cannot  jus- 
tify under  a  warrant,  or  any  returnable  process,  until  he.  has 
returned  it ;  and  he  is  bound  to  make  a  true  one,  on  oath ; 
and  if  he  do  not,  he  is  liable  for  b.  false  return;  and  he  is 
bound  to  make  a  return,  as  his  warrant  may  be  material,  for 
the  defence  or  justification  of  other  persons,  and  this  return 
is  conclusive  a^inst  strangers ;  but  is  not  conclusive  for  the 
officer^  in  the  action  between  him  and  the  plaintiff's. 

3d.  The  officer  cannot  break  the  door  of  the  defendant's 
dwelling-house,  in  a  civil  process,  at  all. 

4th.  Only  aman^s  own  house^  is  his  castle^  and  not  the  house 
of  a  third  person ;  and  if  a  third  person,  escaped  into  my 
house,  in  a  civil  or  criminal  process,  it  is  no  place  of  pro- 
tection for  him;  still,  however,  it  remains  my  place  of  secu- 
rity, and  before  the  officer  can  break  my  house,  to  take  this 
third  person,  stranger^  or  inmate^  he  mutt  give  me  notice  of 
-  his  {business ;  request  the  house  may  be  opened,  and  allow 
me  a  reasonable  time  to  put  my  family,  oc.  in  order,  and 
then,  if  the  officer  is  not  admitted,  he  niay  break  the  door ; 
and  if  the  inmate,  or,  as  in  this  case,  the  lodger^  leave  the 
door  open,  it  is  the  same  as  if  the  owner  leave  it  open. 

6th.  In  this,  and  in  another  case,  this  term,  the  court  held, 
that  if  an  officer  have  an  execution  against  a  man,  and  it  is 
to  be  levied,  according  to  our  statute,  on  his  dwellvng-h<mse^  as 
the  precept  commands  the  officer  to  deliver  to  the  creditor, 
seisin  of  the  house,  he  may  break  doors^  to  make  livery  of 


652  CASE  ON  TORTS. 

Ch«  SS»     seuiDt  and  turn  the  owner  out  of  the  same,  as  in  i  writ  of 
Jlrt.  IS.    luAere  fiuias poisestumem  ;  this  is  necessary,  in  order  to  give 
v^^^v-i^^  possession. 

Fogtur^'i  §  8.  Facts,  November  1797,  one  Winn  sued  out  a  writ  rf 

Mats  Nbr!*  ^^^^^^'"^^^^  against  Fogarty,  and  delivered  it  to  Tyril,  a  de- 
1797.       *    puty*sberiff,  and  he  and  Winn,  and  two  assistants,  went  to 
the  house  of  Fogarty,  b  Salem,  to  attach  some  tallow,  in  his 
•  cellar :  Between  his  rooin^  where  he  shut  himself  up,  and 
his  yard^  there  wa»  a  stnall  pantry,  about  ei^bt  feet  square, 
.  adjoining  his  house ;  and  the  outer  door  led  mto  the  pantry, 
and  the  door  from  thend",  led  into  his  room.    The  officer 
and  his  assistants,  just  after  sunrise,  lav  behind  the  pantr^- 
door,  the  outside,  and  when  Fogarty's  hired  man  opened  it, 
to  let  a  small  girl  out,  the  officer  or  one  of  his  assistants,  seix^ 
ed  the  door,  and  kept  it  open,  and  thejr  entered  the  pantry, 
and  then  requested  Foearty  to  open  the  inner  door,  informing 
him  of  the  precept:  He  refused,  and  then  the  officer  and 
his  assistants,  broke  open  ihe  inner  door,  and  seised  Fogarty, 
who  defended  himself  and  his  room,  with  an  aze,  pistols,  Jcic. 
The  court  held,  that  this  breaking  was  leeal,  and  so  his 
resistance  was  unlawful,  (and  fined  him  $90,)  being  poae- 
cuted  for  an  assault:  And  further,  that  a  man,  on  a  cm/  juro- 
cess,  had  a  risht  to  break  an  inner  door,  he  having  entered 
an  outer  door,  found  open ;  that  the  officer  had  nothmg  to  do 
with  the  intent  of  opening  the  door;  that  in  criminal  process, 
after  demand,  the  officer  may  break  an  outer  door :  So,  on  a 
writ  of' possession  ;  and  so,  on  a  writ  of  execution,  levied  on  a 
dwclung-house,  or  where  a  house  is  appraised  off,  to  the  ere- 
ditor. 
Art.  12.  Pleadings  and  evidence. — §  1«  The  pleadings  and 
^  evidence,  in   many  cases,  under   this  head,  nave  a&eady 

been  stated,  and  will  be  further  considered,  in  Debt,  for  es- 
capes, &c.  In  all  these  actions  on  the  case,  for  esames, 
false  returns,  and  rescues,  the  eeneral  issue  is,  npt  guilty. 
The  declaration  is  the  pari  of  the  pleading,  that  requires 
much  the  most  attention ;  and  in  forming  this,  the  general, 
and  established  principle  is,  to  frame  it  concisely  and  cor- 
rectly, on  the  facts  of  the  case.  Whenever  the  plaintifi^  in 
this  action,  complains  of  the  conduct  of  the  officer,  or  de- 
fendant, as  being  injurious  to  the  plaintifi,  either  in  escapes, 
false  returns,  or  rescues,  he  must  state  and  prove,  he  nas 
thereby  sustained  damage;  and,  generally,  he  must  state 
and  prove,  enough  to  shew  a  good  cause  of  action,  in  which, 
to  his  prejudice,  the  tortious  act,  he  complains  of,  was  com- 
mitted. If  in  mesne  process,  or  on  a  foreign  judgment,  the 
original  ground  of  action,  must  be  shewn ;  and  if  on  a  ju^ 


ESCAPES,  FALSE  RETURNS,  AND  RESCUES.  653 

ment  of  record,  this  must  be  stated  and  shewn;  and  a  legal    Cr.  65. 
arrest  must  be  stated  and  proved.  Cowp.  63.  ^rL  19. 

•  §  3.  In  the  defendant's  pleading,  it  is  a  rule,  that  in  this  s^p*v«^^ 
action  for  an  ttcape,  he  shall  never  plead,  or  give  in  evidence,  l^*^'gf^^« 
that  the  first  suit  was  improperly  conunenced,  when  he  is  the  ^.J!ichlt" 

.ofScer,  whenever  he  couldf  justify  under  the  process,  and  onPi.  Soo. ' 
that .  is  only  when  irrtguiar,  or  trrofMous,  and  not  void.  2  — 8  D,  &  E. 
Saund.  101 ;  1  Saund.  74.   Cowp.  63.  *^- 

§  3.  As  in  a  count  on  a  voluntary  escape,  the  plaintiff  may  j  Saund.  35, 
prove  a  negl^ent  one ;  it  is,  generally,  safest  to  declare  on  a  p^^^  n^te. 
voluntary  escape,  whenever  it  is  doubtful,  where  the  evidence 
will  prove  that  or  a  negligent  escape.    See  art.  7,  s.  13. 

§  4.  The  officer  is  not  liable,  if  the  prisoner  go  out  of  pri-  ^^•?'^ 
son  by  the  creditor's  assent;  and  assent  hy parol,  is  good  ^       ^ 
evidence,  if  before  the  going  out :  The  plea,  no  escape,  ad- 
mits the  arrest.  2  Phil.  Evid.  335. 

§  6.  Though  the  statutes,  Westminster  3;  and  1  R.  3,  ch.  Sam&d.  138. 
12,  gave  "  an  action  of  debt,  ag^dnst  the  sheriff  or  gaoler,  to  "^^^^^^^ 
recover  the  sum  s^t  once,  for  which  the  prisoner  ?ras  charged,  citet  s  D.  fc 
in  execution;  these  being  affirmative  statutes,  do  not  take  £.129.--^ 
away  the  common  law  remedy,  so  that  the  creditor  has  still  ^^[^^^L?' 
his  election.^    If  he  bring  debt,  he  recovers  the  whole  debt  ^043^ 
of  the  officer ;  but  if  he  brings  case,  he  recovers  such  dama- 

Ses,  as  the  jury  are  inclined  to  give ;  and  in  this  action,  the 
efendant  may  plead  the  statutes  of  li$mtations,  ^^  as  well  be- 
cause the  action  lay  at  common  law,  as  because  the  words 
of  the  statute  are,''  ^  all  actions  upon  the  case." 

In  debt,  on  an  escape,  the  conmiitment  is  but  induce-  *  ^^*  ^• 
ment;  and  though  not  alleged  with  ^proutpatelperrecordumy  3]^  wate  J* 
it  is  well  on  a  general  demurrer :  3.  An  administrator  cannot  sAg^. 
sue  in  his  own  right,  for  the  escape  of  one,  in  execution,  on 
a  judgment,  recovered  by  the  (utministrator,  in  right  of  his 
intestate.    But  see  3  D.  &  E.  1 36,  which  seems  to  be  con- 
trary. 

§  6«  Case  against  the  defendant,  as  sheriff  of  Suffolk,  for  13  Mm.  R. 
a  false  return,  &c.  made  by  Billings,  one  of  his  deputies,  ^^|jlSS5 
statins  he  had  arrested  one  Ingraham's  body,  and  taken  bail ;  ^' 
and  for  not  returning  an  execution ;  when,  in  fact,  he  had 
not  taken  bail,  hut  having  arrested  him,  let  him  eo  at  large, 
on  his  promise  he  would  execute  a  proper  bail  bond :  Tne 
defendant's  plea,  or  objection  to  the  action  was,  that  the  bail 
bond  was  not  demanded,  nor  the  suit  commenced,  within  a 
year  after  the  judgment  against  In^aham.    Held,  the  plain- 
tiff had  a  right  Jo  recover  any  time,  before  barred  by  the 
general,  statute  of  limitations :  3.  The  plaintiff,  in  such  ac- 
tion, is  not  bound  to  shew  a  demand  of  the  bail  bond,  within  a 
year  from  the  judgment :  3.  The  action  is  grounded  on  a  re- 
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Cb.  65.  torn  on  the  writ ;  false,  in  fact.  Hence,  the  right  of  action 
^rU  12.  remains  against  the  officer,  after  the  bail  may  be  discharged 

^^^^^^f  bj  lapse  of  time;  especially,  if  he  do  not  return  the  execu- 
tion in  due  time :  4.  The  limitation  of  a  scire  faciasj  aeainit 
bail,  is  his  pvsonal  privilege ;  which  cannot  be  transferred 
to  an  officer,  who  has  neelected  his  dutj.  Retaking  on  fresh 
pursuit,  must  be  pleaded  specially.    3  Phil.  Evid.  335. 

Cro.  E.  86S,      §  7.  But  no  action  lies,  for  a  false  return  quiu  i$nmaUriaI; 

f^**  as,  where  case  was  brought  agamst  a  sheriff,  who  arrested 
.  a  defendant,  and  suffered  him  to  go  at  lar|;e ;  but  returned 
lanatiidus  in  prisana :  The  sheriff  confessed  this,  but  plead, 
he  let  him  go  at  lar^e  on  bail,  according  to  23  H.  6,  &ocp«- 
ratas^  &c. ;  the  plamtiff  demurred,  because  the  defendant 
did  not  answer  to  the  faUt  returfty  that  he  was  hnquidus^kc. 
But  the  court  held  the  plea  well  enough,  because,  when  the 
officer  executed  the  writ,  and  took  bond,  according  to  the 
statute,  (as  he  was  compellable  to  do,)  and  returned  ne  took 
him,  it  was  not  material  to  the  plaintiff,  though  he  returned 
lanquidus,  &c.  as  that  was  only  for  excuse,  for  his  not  having 
the  body. 

13  Man.  IL      §  8.  What  is  a  sufficient  return,  by  an  officer,  to  ground 

**aiaw"*  ^^  action  against  bail.  The  principal  was  an  inhabitant  of 
Bath^  in  the  county  of  Uncoln^  and  beine  accidentally,  in 
Portland^  was  arrested  by  a  constable  of  Portland,  at  the 

Plaintiff's  suit,  in  the  original  writ,  returnable  to  the  Common 
leas,  for  Cumbedand  county,  and  the  defendant,  an  inhabi- 
tant of  Portland,  become  his  bail:  Plaintiff  got  judgment, 
and  execution  issued,  directed  to  the  several  sheriffs  of  Lin- 
coln, and  Cumberland,  and  to  the  constables  of  the  towns,  in 
these  counties ;  plaintiff  delivered  it  to  a  deputy-sheriff  of 
Cumberland,  who  returned,  he  had  made  diligent  search,  and 
could  not  find  either  property  or  the  body  of,  &c. ;  and  re- 
turned the  execution,  in  no  part  satisfied :  Held,  this  return 
was  a  sufficient  foundation,  for  a  scire  facias  against  the 
bail,  though  the  search  was  made  in  one  county  only,  and 
the  defendant  lived  in  another ;  and  so  it  appeared  m  the 
execution  against  him.  (See  Brown  v.  Wallace,  ch.  150,  a. 
6,  s.  13;  ch.  190,  a.  3,  s.  4;)  but  the  search  was  in  the 
county  in  which  the  arrest  was. 
15  Maw.  R.  §  9.  False  returns ;  how  it  may  make  the  officer,  as  W 
82,  Simmoni  liable.  The  defendant's  deputy  returned,  he  had  arrested 
Ihei^^"*"*'  one  Salient,  and  taken  bail,  (in  fact,  took  only  S's-  bond  0 
plaintiff  got  judgment  against  Sargent,  execution,  &c.  The 
deputy  refused  to  deliver  the  bond  to  the  plaintiff;  also,  neg- 
lected to  file  it  in  the  clerk's  office.    Held,  that  in  the  plain- 
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tiff's  action  on  the  case,  against  the  sheriff^  he  cannot  show,    Ch.  65. 
in  mitigation  of  damages,  that  Sargent  was  poor,  and  unable     ArL  13. 
to  pay.  ,  In  such  case,  and  bj  such  conduct,  the  officer  be-  s,.,^r\^^^^ 
comes  as  bail,  who  cannot  allege  his  principal's  poverty. . 

§  10.  When  the  offictrU  taking  hail,  is  rui  defence  in  cases  of  4  Maule  tc 
escape  ;  as,  where  it  is  put  in  after  the  term,  in  which  the  ^^]|^*,^f^' 
writ  is  returnable,  and  the  action  is  brought  against  him,  for  Norris. ' 
an  escape,  before  the  bail  is  put  in ;  was  an  escape  on  mesne 
process ;  no  putting  in  bail  after  such  term,  but  any  time  in 
It,  as  it  is  all  one  day,  will  defeat  an  action,  brought  before. 

§  1 1.  Offiur  liable  for  false  return  of  nulla  frofux,  to  a  fieri  4  Manle  & 
facias ;  case  against  a  sheriff,  for  such  return,  execution  |**^'  ^^» 
was  agsinst  the  goods  of  R.  and  J.  Stone ;  plaintiff  alleged  oisjton. 
in  one  count,  "thoueh  said  R.  and  J.  Stone,  had  goods  and 
chattels,  withm  the  bailiwick  of  the  sheriff,  sufficient  to  sa- 
tisfy the  debt  and  damages,  &c.  yet  the  defendant,  &c.  did 
not  pay  the  debt  and  damages,  aforesaid ;  but  did  fialsely  re- 
turn, that  the  said  R.  and  J.  S.  had  not,  nor  had  either  of 
tHem,  any  goods  or  chattels,  whereof  he  could  levy  the  said 
debt  ana  damages,  or  any  part  thereof.''    The  other  count 
made  a  like  allegation,  as  to  R.  Stone,  only.    The  plaintiff 
did  not  prove  that  R.  Stone,  had  any  effects.    Judgment  for 
the  plamtiff,  for  the  first  allegation  is  several,  the  legal  effect 
of  it  being  that  R.  and  J.  Stone,  both  or  either  of  them,  had 
goods,  &c, 

§  12.  If  an  officer  have  an  execution,  and  an  opportunity  iDaj^i  Ca. 
to  levy  it,  and  fail  so  to  do ;  a  return  of  rmlla  bona,  and  non  t?^jJ^'  *• 
est  inventus,  is  a  false  return.  ougai. 

§  13,  A  had  retufn,  not  amendable,  after  five  years,  &c.  ac-  l  CamM»Il. 
cording  to  the  truth  of  the  case,  by  a  former  sheriff,  by  stat-  bJ|ZJ*^  ** 
ing  the  defendant  had  escaped  from  prison,  if  at  a  time  when    ^^ 
many  others  broke  prison.    Ah  officer's  bond  for  ease  and 
favour,  other  than  the  law  allows,  is  void*   Chipman,  49. 

Art.  13.  Several  cases, 
.    $1.  The  imprisonment  of  the  sheriff's  person,  operates  Kiiby,  48. 
as  a  release  of  the  prisoners  of  the  county ;  he  being  .ex  offi- 
cio keeper  of  the  prison. 

§  3.  How  an  action  against  him  is  transitory,  for  not  re-  Kirby,  113, 
turning  an  execution ;  as  one  issued  from  the. Superior  Court,  ^?^^  •• 
in  Connecticut,  and  he  do  nqt  return  it,  an  action  lies  against 
him,  in  the  county  where  either  party  dwells,  whether  the 
original  judgment  was  rendered  there  or  not. 

§  3.  A  reasonable  opportunity,  to  produce  estate,  ought  to  Kirbj,  180. 
be  allowed  by  the  officer,  to  the  debtor,  after  arrested. 

§  4.  Power  of  the  deputy  in  Connecticut :  All  writs,  di-  Kirby,  237, 
rected  to  the  sheriff,  may  be  executed  b^  the  deputy,  gene-  2!'^^"^  ** 
ral  or  special,  though  not  specially  described  in  the  direc-      ^' 
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Ch»  65. 

.  Art.  13. 


4  Day's  Ca. 
376,  Allen  «• 
Gleaioii& 
al. 


9  Johns.  R. 
96, 100, 
Denton  & 
al.v.LiiTini^ 
ston.— S 
Phil.  Evid, 
2S6 — 13 
Johns  R. 
255, 

Flingerland 
fr«  Swart* 

9  Johns.  R. 
85,91, 
Tahnadger. 
Richmond. 


9  Johns.  R. 
900,Kello( 
9.  Monio* 


9  Johns.  R. 
S9S,SteTent 
9.  Bojrer. 


tion,  and  whether  on  mesne  process  or  execution :  8.  The 
power  of  the  sheriff  to  depute,  is  incident  to  his  office,  and 
cannot  be  restrained,  unless  by  positive  statute.  The  she- 
riff, may  depute  an  inhabitant  ot  his  town,  to  serve  an  exe- 
cution on  the  collectors  of  taxes,  of  such  town,  for  arrears  of 
sts^e  taxes,  though  such  town  be  responsible  to  the  state,  if 
the  collector  faiL 

§  5.  If  an  execution  debtor,  refuse  to  show  property,  when 
demanded  by  the  officer,  saying  the  proceedmgs  are  illegal, 
the  officer  may  levy  on  his  body,  though  the  debtor  hsTC 
personal  estate,  amply  sufficient  to  satisfy  the  execution ;  and 
a  return  of  nulla  6<ma,  and  non  est  inventus,  where  the  body 
can  be  taken,  and  such  denial  made,  would  be  a  false  return. 

§  6.  If  the  sheriff,  in  Jfew  York,  seize  and  sell  the  goods 
of  the  debtor  in  execution,  he  is  answerable  to  the  creditor, 
for  the  amount,  though  he,  the  sheriff,  deliver  them  to  the 
purchaser,  without  receiving  the  money ;  and  o^nimp^  lies 
agakist  the  sheriff,  for  the  amount  of  the  sales  made  by  hiip, 
under  a  vendiiione  exponas ;  and  if  such  purchaser  refuse  to 
pay  for  the  goods,  the  creditor  has  no  remedy,  but  against 
the  sheriff;  and  in  such,  if  he  return  nullahona,  it  is  a  false 
return,  though  he  never  obtains  the  purchase  money. 

§  7.  A  new  sheriff  takes  a  bond  for  his  security,  on  allow- 
ing prison  liberties,  to  the  prboner  in  execution,  statmg  the 
amount  of  the  execution ;  this  is  conclusive,  as  to  the  fects; 
and  if  the  sheriff  be  sued  for  an  escape,  he  cannot  allege  it 
was  not  the  true  sum,  or  that  the  plaintiff  had  notice  of  the 
true  sum,  before  the  escape.    S  Phil.  Evid.  131* 

§  8.  A  defendant,  arrested  on  mesne  process,  was  by  his 
baO,  surrendered  to  the  sheriff,  in  their  discharge;  he  allowed 
him  to  go  at  large,  within  the  eaol  liberties,  on  giving  the  usual 
bond.  Afterwards  the  defendant  escaped,  and  passed  beyond 
those  liberties,  and  the  sheriff,  October  1,  1810,  assigned  the 
bond  to  the  plaintiff,  who  sued  it.  Held,  the  taking  of  the 
bond  was  authorized  by  the  act  of  March  30,  1801,  (sess. 
34,  ch.  91,)  the  defendant  being  in  custody,  on  cvoil  process, 
only;  hence,  assignable  on  the  act  of  March  28,  1809.  The 
plaintiff,  in  a  suit  on  such  a  bond,  when  there  is  an  escape,  is 
priMa  facie,  entitled  to  recover  the  whole  debt,  due  in  the 
original ;  and,  on  proof,  at  leas^  as  much  as  he  has  lost  by 
the  escape. 

§  9.  A  construction  of  the  deputy^s  bond,  to  the  sheriff, 
does  not  limit  it  to  the  deputy's  failure  in  good  faith,  and  due 
discretion ;  as  where  a  aeputy  gave  his  bond  to  the  sherifl^ 
to  save  him  harmless,  concerning  all  writs,  processes,  &c.  by 
his  deputy.    The  plaintiff  replied,  and  assigned  a  breach, 
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that  the  defendant  had  arrested  A  B,  on  a  ca.  ad.  reap,  and  Ca.  65. 
suffered  him  to  escape,  without  sufficient  bail ;  and  that  the  jfrf •  8. 
plaintiff  had  been  attached,  for  not  bringing  in  the  body, 
«tc.^nd  obliged  to  pay  a  certain  sum,  and  was  damnified. 
The  defendant  rejmned,  that  he  took  sufficient  bail ;  to  wit, 
C  D,  who  executed  the  bail  bond  with  A  B,  for  his  appear- 
ance, and  was  at  the  time,  good  and  responsible,  &c.  On 
demurrer,  the  rejoinder  was  adjudged  bad;  and  that  the 
defendants,  bv  the  bond,  assumed  every  risk  which  the  law 
attached  on  tne  execution  of  the  process ;  one  of  which  was, 
the  continued  responsibility  of  the  bail  to  the  arrest,  and  the 
words  in  the  bond  were  not  to  be  limited,  &c.  as  above. 

§10.  An  indenture,  assigning  prisoners,  from  the  old  to  OJohat.  R. 
the  new  sheriff,  specified  a  suit  by  the  name  of  ^Tatlmadge,  ^t  9i,T^. 
Smith,  &  Co.  V.  Edward  Brockway ;''  held,  sufficiently  cer-  gj^^g^ond. 
tain,  without  giving  the  names  of  all  thej>laintiffs,  at  large. 
It  was  a  sufficient  notice  to  the  new  sheriifl^  of  the  execution 
against  the  prisoner. 

§  11.  Parol  evidence  admissible,  to  prove  the  contents  of  15«ro^.R. 
a  writ,  against  the  officer  who  withholds  it ;  as  in  debt  for  an  ^^  ^**"  ' 
escape  of  a  prisoner,  in  execution,  against  a  sheriff,  such  Bree*,' Scott 
evidence  Js  allowed,  to  shew  the  execution  issued;  that  it  f-Shaw.— 16 
was-  delivered  to  the  officer,  and  an  arrest  on  it,  where  he  ^^"-  *• 
had  neglected  to  return  and  file  the  au  sa*  and  refused  to 
produce  it  at  the  trial,  though  notified  so  to  do. 

.   §  12.  If  on  a  habeas  corpus^  the  sheriff  take  a  prisoner  out  18  Johm.  R. 
of  his  county,  and  return,  without  unnecessary  delay,  it  is  ^^jSj^J*"* 
no  escape ;  and  he  need  not  always  keep  him  in  sight,  or  ** 
with  such  strictness,  as  before. 

§  13.  An  officer  releases  his  prisoner  on  execution,  on  A*s  13  johnt.  R. 
promise  to  return  him  on  a  day  named,  or  pay  the  debt ;  ^J»  ^^[5^** 
this  is  a  void  promise,  and  here  is  an  escape.    IJotes,  forms     **       *^' 
of  declaration,  pleas,  &c.  referred  to;  see  5  Wentw.  222  to 
255 ;   7  Wentw.  370,  382,  503,  507.    Declarations  for  res- 
cuing A  B,  indebted  to  the  plaintiff,  and  was  in  the  sheriff's 
custody ;  8  Wentw.  432,  434 ;  for  false  return,  447, 448,  and 
449,  451,  455;   for  an  escape,  456,  458;  for  false  return, 
460,462;   for  an  escape  and  false  return,  482,  484;  for 
an  escape,  484,  485 ;  for  an  escape  and  false  return,  486, 
488  ;   for  false  return,  488,  490;    for  an  escape,  490,  492; 
for  an  escape,  492,  495 ;  for  false  return,  495,  500 ;  four 
counts ;  for  do.  500,  502 ;   8  Wentw.  index,  33  to  39,  forms 
referred  to  in  various  Englbh  boolis. 
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Cn.  06. 
Art.  1. 
>iJir^/-w  CHAPTER  LXVI. 

,  CASE  ON  TORTe.    FENCES. 

See  Damage  Art.  1.  General  Principles,  ^  I.  Oar  law  for  making  and 
Feasant.  repairing/encc«,  is  partly  common  law,  derived  from  Eng- 
^F*"**  ^^'  land,  and  partly  our  statute  law ;  this  statute  law,  in  princi- 
feilcei';"and  P^^i  ^^^  ^^^  materially  differed  from  the  common  law,  as  it 
eflpeciaJij  has  been  settled  for  several  centuries* 
ihose  in  Questions  as  to  fences,  in  Massachusetts,  do  not  appear  to 

•?sitcd  wttttc-  ^^^^  ^^^  ^^^^  considered,  in  our  courts  of  law,  especiallj^jbe- 
vhat  at        fore  the  American  revolution.   Some  iudges,  in  their  decisions, 
laiye,  be-      seem  to  have  rested  verv  much  on  the  ancient  and  general  prin* 
Ye'^'^few^      ciple,  which  required  the  owner  of  the  cattle  to  keep  them  at 
oiten^m      his  peril ;  and  very  much  on  the  other  general,  and  more 
foand  in        modern  principle,  which  requires  the  owner,  or  occupier  of 
dieother       xhe  land^  complaining  of  being  trespassed  upon,  to  keep  hia 
thetuljTOt    ^^"^  enclosed  with  legal  fences^  at  his  peril.     Accordingljr,  ia 
is  imporiant.  this  case  of  Town  V.  Dodge  &  al.  a  variety  of  decisions 
—Town  r.     were  cited  to  these  pnrposes,  English  and  American ;  and 
^^S  Mast.  ^^^  decision  ih  it,  was  wrong,  on  one  of  the  most  important 
A*D.  1T76.    points  of  the  law,  as  to  fences.    The  case  was  thus :  Town 
owned  a  pasture  in  Ipswich,  bounded  on  one  side  by  a  swamp 
of  woods,  and  this  swamp  was  owned  bv  certain  proprietors, 
and  was  badly  fepced  by  them ;  but  Town's  part  was  well 
Fences  by      fenced ;  on  the  other  side  of  this  swamp,  Dodge  and  others, 
Btescription;  owned  a  meadow  in  common,  bounded  by  this  swamp;  and 
iri^s.^u'  between  it  and  said  meadow,  all  the  fence  was  bad ;  the  cat- 
*  '     'tie  of  Town  were  taken  in  this  meadow,  darm^e  feasant,  by 
Dodge  and  others,  and  came  there  through  their  bad  fence, 
from  Town's  pasture,  through  said  swamp.    The  question 
was,  if  this  taking  was  lawful,  or  if  Town  could  recover ; 
^nd  the  court  decided  he  could ;  and  able  counsel  acquiesced 
in  the  decision.    It  was  true,  as  was  urged  for  Town,  that 
he  was  not  bound  to  see  the  meadow  of  JDodge,  &c.  fenced 
in  a  legal  manner,  as  it  did  not  adjoin  to  his  pasture,  if  be 
was  bound  to  see  all  the  fence  round  his  pasture,  legally 
made.     But,  it  was  also  said,  that  Dodge  and  others,  were 
n*a  bound  to  have  their,  meadows  legally  fenced  againsli 
Town's  oxen  in  the  swamp,  where  they  were  trespassers; 
for,  as  has  been  lately  fully  settled,  in  Kust  v.  Low,  Dodg^ 
&  al.  were  only  bound,  to  have  their  meadow  legally  fenced, 
against  cattle  legally  put  into  the  a(^oining  swamp.    Town's 


coiHiael  appeared  to  be.  aware  of  this,  and  therefore  urged,    Ch«  66.. 
that  he  and  the  proprietors  of  this  swamp,  might  have  agre^  to     Art.  U 
mature  together,  and  then  bis  oxen  were  legally  in  the  swamp ;  ^^^'v^^^ , 
out  there  was  no  evidence  whatever  of  the  fact*    For  Dodge 
and  others,  it  was  contended,  that  Town  was  guilty  of  the 
first  fault ;  for  he  ought  not  to  have  suffered  his  cattle  to  go 
at  large ;  and,  as  he  did,  he  oueht  to -have  paid  for  the  damage 
they  did ;  and  that  it  was  his  business  to  see  the  fence  of  tne 
proprietors  of  the  swamp,  between  that  and  his  pasture,  was 
made  legal.     In  this  case,  was  cited  that  of  Potter  v.  Jezoett^  See  EnglUh 
where  JewetOs  fence  was  bad,  and  Potter's  cattle  came  into  Caaci;  3 
Jewett*s  land,  through  the  land  of  a  third  person,  where  «!h^.  728. 
Potter's  cattle  were  trespassers^  and  of  course,  against  which,  Thomp.*S96i 
^ewett  was  not  bound  to  fence ;  yet  judjnnent  was  given  «y7,Robert»i 
against  Jewett.    Also,  in  Town  v.  Dodge  &  al.  the  case  of  S1^*r^^7 
Dodge  V.  Crossj  was  cited ;  was  the  same  as  Potter  v.  Jewett,  167.-2 
and  like  decision;  but  Doc^e  v.  C/eove^,  was  like  Potter  v.  &Mud.29p^ 
Jewett,  as  to  the  facts,  and  the  decision  in  the  Superior  Court,  ^^^74* 
was  for  Cleaves ;  and  in  this  case.  Dodge  v.  Cleaves,  it  was       ' 
fiaid  by  Hutchinson  and  the  cogrt,  that  every  man  is  bound.to 
take  care  of  his  sheep  and  cattle,  in  such  a  manner  as  not  to 
injure  his  neighbour. 

§  2.  In  this,  case,  several  general  principles  were  settledf  Srfk.  385, 
In  it,  the  plaintiff  declared  that  he  was  possessed  of  a  close,  ^j^^^!! 
adjoining  to  the  defendant's  close,  and  that  the  tenants  and  ponn  of  Se*- 
occupiers  of  that  close,  had,  time  out  of  mind,  made  and  r^  daring:,  t 
paired  the  fence,  between  the  plaintiff's  and  defendant's  ^  ^^'  , 
closes;  and  that,  for  want  of  repairs  of  the  fence,  the  de-       ' 
fendant^s  cattle  came  into  the  plabtiff's  close,  and  did  da- 
mage, &c. 

And  the  court  resolved :  1.  That  the  action  on  the  case^  or    .  , 

trespass,  vi  et  armis,  might  be  maintained;  because  the  first 
wrong  was  a  nonfeasance,  and  neglect  to  r«K»kr  (he  fenccj  and 
that  omission  is  the  gist  of  the  acti^ ;  ana  the  trespass  only 
consequential  damages ;  or  trespass,  because  it  was  the  plain- 
tiff's, and  not  the  defendant's  ground,  in  which  the  damage 
was  done. 

2.  That  this  is  a  charge  on  the  defendant,  to  repair  the 
said  fence  ^against  common  right;  fqr  (said  the  court,)  the 
law  bounds  every  man's  property,  and  is  his  fence,  and  this  is 
obliging  another  to  make  a  fence  for  him." 

3.  ^  That  when  a  charge  is  imposed  on  anpther,  and  that 
against  common  right,  and  the  charge  is  laid  t>a-hiro,  as 
owner  of  the  soil,  or  tertenant;  the  plaintiff,  in  Kis  declara- 
tion, must  make  himself  a  good  title;  but,  where  b^  4^Iar^ 
against  the  defendant,  as  a  wrong^doer  only,  and  ntft  aa  lor* 
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Ch.  66.    tenant,  it  is  sufficient  that  the  plaintiff  declare  m  his  jm- 
Art.  1.      session.'* 
i^^^-v-i^^      ^*  ^  That  the  plaintiff  has  made  himself  a  sufficient  tide» 
^         m  his  declaration,  by  showing  the  defendant  bound  to  this 
charge,  by  prescr^tianj  which  prescription  b  sufficiently  al- 
leged." 

rio  case  is  recollected,  in  which  it  has  been  decided,  that 
such  a  prescriptive  obligation  exists  here.    But,  as  it  ins 
been  decided,  that  Massachusetts  is  old  enough  for  prescrip- 
tion, I  see  no  reason  why  such  a  prescriptive  obligation  mj 
not  exist  here,  where  one  party  has,  time  out  of  mind,  made 
and  repaired  the  fence ;  wnich  may  have  been  the  case  ki 
many  instances ;  and  it  never  has  been  the  intention  of  onr 
statute,  to  interfere  with  such  a  prescriptive  right,  fiMmded, 
in  fact,  or  in  contemplation  of  law,  in  an  original  agreement 
of  the  parties  concerned. 
1  MiE.  336.      §  3*  On  this  same  general  principle,  it  has  been  decided, 
.^Saik.      that  the  plaintiff  may  declare  in  his  action,  ^that  the  oca^ 
J^lTits^  ^^'  ^^        adjoining  field,  have,  time  out  of  mind,  repwni  lie 
SH.B1.S60.  /«»ce*;  which,  being  out  of  repair,  the  plaintiff ^s  beasts  es- 
—It  Mod.     caped  out  of  his  ground,  and  tell  into  a  pit  ;^   and  that  this 
v2^ss4.     ^  sufficient,  "  without  showing  any  estate  in  the  oeotfun  f 
but  not  so,  if  the  defendant  himself  prescribes. 

4  D.  4^  E.  $  4.  This  was  an  action  on  the  case,  on  the  same  general 
318, 330,  principle,  agabst  the  defendant,  who  wa$  omntr  of  ikt  fi^ 
Hmm^^  for  not  repairing  the  fences  of  a  close,  whereby  the  plaintiff 
Citei^  Cb.  ^^  damnifiedi  &c. ;  and  the  court  held,  it  was  the  duty  of 
on  PI.  348.  the  Uvmni^  or  actual  oretmter,  to  repair  the  fences ;  and  that 
^  D.  ft  E.  hg  ^ujy  can  be  sued,  if  they  be  not  repaired,  ^d  iwrf  Ae 

owntr  of  the  fuj  who  is  not  in  possession. 

6  Bac.  Abr.       $  5*  So,  it  is  a  general  principle,  well  settled,  thitf  if  the 

178,  S14.      defendants  cattle  get  into  the  plaintiff's  ground,  through  the 

default  of  his  fence,  he  has  no  action ;  for  then,  the  dama^ 

happens  through  the  plaintiff's  own  fault.    But  the  plaintuT 

shall  recover  damages,  if  the  cattle  set  into  his  land,  thropgh 

any  other  fence  than  his  own  ;  and  then  he  is  in  no  fault,  and 

yet  is  damaged  by  the  fault  of  another. 

BBac.  Abr.       §  6.  So,  if  it  be  proved,  that  A  turns  his  cattle  into  Black- 

S08,  Bsker    acre,  where  he  has  no  right^  and  they  stray  into  my  close, 

^la  Wiu^'  for  want  offences^  1  may  have  this  action  against  hhn;  for  a 

126.— SH.    man  shall  not  be  trespassed  upon,  where  he  is  in  no  fault 

B1.6S7.        whatever,  in  keeping  his  land;  and  I  am  in  no  fault  as  to 

these  cattle,  even  if  my  fence  is  bad ;  for  they  are  trespassert 

in  Black-acre,  and  I  am  under  no  obligation  to  fence  against 

'  them  there. 

5  Bftc  Abr.  '  •  §  7.  The  same  general  principle  was  here  also  held,  d$ 
183, 184.      where  A  possessed  a  close  next  to  one  po6s«wed  by  B  5  and 
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B^  close  waA  next  to  one  possessed  by  C ;  and  a  fence  be*  Ch.  6S« 
tween  A  and  B,  which  A  was  bound  to  repair,  was  out  of  re-  ^rU  3. 
pair ;  and  a  fence  between  B  and  C,  which  B  was  bound  to 
repair,  was  out  of  repair ;  and  Os  cattle  got  through  B^s 
close,  and  bad  fence,  through  A^s  bad  fence,  into  his  close. 
And  the  court  resolved,  that  A  might  have  trespass  against 
C ;  for  that  A  was  held  to  keep  his*  fence  in  repair,  only 
against  beasts  which  B  should  jput  into  his  close,  and  not 
against  those  of  all  persons  coming  there ;  and  that  C  might 
have  his  action  on  tne  case  against  B,  for  not  repairing  the 
fence  he  was  bound  to  repair*  Thus,  the  principle  is  very 
clearly  settled  in  England,  that  a  man  is  not  bound  to  fence  - 
against  catde  treapasnrg,  or  not  lawfully  in  the  adjoining 
land,  out(^  which  they  escape  into  his  land.  It  is  sufficient 
to  state  the  defendant  ought  to  repair,  without  showing  how 
he  is  liable.  3  D.  &  £.  766;  Salk.  S3d,  360;  2  Saund. 
1 1 4,  Holbach  v.  Warren,  Cro.  J.  665. 

Art.  2.  MassachusUis  Statutes  respecting  fences^  &c.  {also  EMex,  Bfut. 
Maine  Statutes.)  Aril^lM^ 

§  1.  This  was  an  action  on  the  case,  for  not  building  fen-  v^oodberry* 

ces,  grounded  on  our  statute  of  February  31,  1786 ;  and  as  v.  Gott. 

the  declaration  was  framed  on  the  act,  stating  the  substance 

of  the  declaration,  will  also  be  stating  the  substance  of  the 

act.    This  declaration  as  amended,  stated  that  the  plaintiff 

and  defendant  were,  May  2,  1800,  owners  in  severalty,  of 

three  tracts  of  land  in  Gloucester ;  that  the  plaintiff  owned  Mm.  mm, 

the  middle  tract,  and  the  defendant  the  two  outside  tracts ;  *]j^  *^» 

all  adjoining  each  other ;  that  the  said  three  tracts  of  land,  ^^^^ 

then  were  m  the  occupation,  and  under  the  inipravemeni  of  Maine  act, 

their  respective  owners,  who  were  held,  by  law,  to  make  and  ch.44,pagw 

maintain  their  partition  fence,  in  equal  halves  ;  and  which  ^^«  ^^^ 

land  had  been  improved  in  common,  a  lon§  time,  without  a 

partituHi  fence  between  them ;  that  the  plamtiff  was  desirous 

of  improving  hb  said  land,  in  severalty  ^  that  the  defendant  Ken.  act,  oT 

refused  to  divide  the  line,  or  build  a  sufficient  fence  on  his  j^^^^  ' 

part  of  the  line,  &c. ;  that  the  plaintiff  got  two  of  the  fence-  ^^^  |^ 

viewers  ei  the  said  town,  legally  chosen  and  sworn,  to  divide  fence  k  fir« 

and  set  off  the  defendant's  part  of  the  said  division  fence,  ^  ^«^ 

who  gave  reasonable  notipe  to  him  thereof;  that  the  said  ff^^jy 

fence-viewers,  May  2,  )800,  divided  said  fence,  and  in  writ*  cannot  cnep 

ing  assigned  the  said  Gott  his  share,  and  allowed  him  five  throui^t 

months  to  build  his  said  fence,  but  that  he  neglected  to  do  it  ^^^ 

in  that  time ;  that  the  plaintiff,  after  the  expiration  of  the  naimi^  hog». 

said  five  months,  did  build  his  half  of  the  said  partition  It  seemiTtt 

fence,  and  afterwards,  on ,  did  build  the  said  Gott's  half,  j^^P"^, 

trcipanea 

on,  haa  uligal  fence,  he  hat  hit  remedy,  otherwise  not ;  and  this  act  merely  estahUshes 

this  principle ;  and  no  other  act  at  to  fences,  appeared  in  180S. 
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Ch*  960    at  his,  the  plaiatiff%  cbit,  whicl;^  half  of  the  said  Gott  wu 

jf f/.  3.  on  ^'-^y  adjudged  to  be  sufficient  by  two  of  the  said  fence* 
s^^^^^^^f  viewers ;  and  that  the  value  of  the  said  Gott's  part;,  with 
their  fees,  was  ascertained  in  writing,  and  amounting  to  ^— 1 
and  given  to  him ;  and  that  he,  the  said  Go^t,  was  thereon 
requested  to  pay^the  same  to  the  plaintiff,  bi^t  refused,  &x.  i 
bv  reason  whereof  the  said  Grott  jbecome  liable  to  pay  the 

plaintiff  double  the  said  sum,  being  in  all  }- ;  of  which, 

the  said  Gott,  (May  %  1802,)  bad  notice ;  aod  aa  action  kaJik 
accmed  to  the  plaintiff,  to  recover  the  said  sum  of  $  ,  of 
the  said  Gott ;  yet,  &c. 

Plea,  not  Guilty.  The  plaintiff  failed  m  supporting  hii 
action,  because  he  could  not  prove  any  assignment  of  th^ 
division  of  the  fence  in  onltng ;  nor  any  account  of  the  ex- 
pense in  vfriting^  made  out  by  the  fence-viewers ;  nor  any 
demand  of  payment,  one  montn  before  the  action  was  com- 
menced ;  aU  which  matters  were  made  essential  by  the  said 
act.  And  as  this  was  a  statute  remedy,  and  for  double  the 
costs,  the  court  held  the  plaintiff  strictly  to  bring  his  cas^ 
within  the  act. 

By  the  province  act  of  1693,  only  the  fence-wwers  couU 
recover  the  doubk  costs  of  building  the  fence. 
Act  Feb.  SI,      §  2.  By  the  act  of  February  21,  1786,  "  fences  four  feeH 
l786,iectioii  high,  and  in  good  repair,  consisting  of  rail,  timber,,boards,  or 
'-  stone  wall;'^  are  legal,  and  to  be  kept  upi  as  long  as  hotji 

Seetm  3^     parties  improve.    Fence  viewers  are  empowered  on  notice, 
to  assign  in  writine,  to  each  party,  his  part  of  any  disputed 
fence,  and  their  division,  to  be  recorded  in  the  town-clerk'« 
office.    ' 
^ectioBi  6,7.      And  when  any  one  ceases  to  improve  his  land,  and  leaves 
it  in  common,  he  cannot  take  away  his  partition  fence,  if  the 
other  party,  continuing  to  improve,  will  pay  for  it,  the  price 
set  by  two  or  more  fence-viewers ;  and  tne  price  being  set, 
if  he  do  not  pay  for  it  in  thirty. days,  an  action  on  the  case 
lies  against .  him.     But  by  this  act,  both  parties  must  fence 
house  (o/«,  not  exceeding  half  an  acre  each,  whether  improved 
or  not :  So,  where  one  begins  to  improve ;  he,  by  this  act,  must 
pay  for  one  half  of  the  standing  fences.    This  act  is  in  sub- 
stance, a  revision  of  the  provmce  laws  on  the  subject,  and 
which  made  no  great  alterations  in  the  colony  laws,  on  the 
same  subject. 
Mau.  act,         §  3v  This  act  directs,  how  the  fences  of  persons,  ownir^ 
•  1786^^' to    '^^^^^  ^'*  ^^  one  fields  shall  be  apportioned,  and  made  and 
oomni^       repaired,  whether  for  mowing,  tillage,  &c.    Some  principles 
^  fields.  will  be  found  in  this  act,  that  merit  attention,  and,  therefore, 

Maine  act,     i(  may  be  proper  to. State  the  substance  of  the  whole  act. 

135,  144, 
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By  this  act,  the  profHietors  of  such  field,  or  common  pas^  Ca*  60* 
tttre,  m  Mwtkt  yearly,  meet  and  make  rules  for  improving  ArU  3. 
them,  and  each  one  must  maintain  his  part  of  the  fence,  ao- 
Mtdin^  to  his  number  of  acres,  till  altered  by  a  majority,  in 
a  meeting,  called,  by  a  justice  pf  the  peace,  as  the  act  directs^ 
But  a  majority  may  make  allowances  for  unimproveablc 
lands. 

The  sixth  section  provides,  that  when  any  irtspass  is  done, 
in  any  common  and  general  ^Id^  by  reason  of  the  insufficient 
fence  of  any  adjoining. x>nneT^  the  party  injured  may  ^prih 
cure  too  iumdent  persons  of  good  rqnitation,  to  view  and  ad- 
Judge  of  the  damage  done,'^  giving  notice  to  the  trespasser,  if 
laiown  and  resident  in  the  same  town,  or  near  it,  to  be  pre- 
sent^ and  nominate  one  of  the  appraisers,  if  he  see  cause ; 
and  the  damaee  is  to  be  paid  according  to  the  appraisement ; 
^  and  where  damage  happens  through  the  insvfficienof  of  the 
fence,  the  owner  or  occupant  of  the  land,  to  which  the  defect 
iioe  fence  belongs,  shall  be  liable  to  answer  and  make  good 
all  such  damage."  This  clause  contains  a  general  provision, 
that  the  owner,  or  occupant,  of  the  defective  fence,  shall  pay 
fbr  the  damage  done ;  because  this  is  done,  by  reason  of  his 
not  rmatrwig  his  fence,  as  he  ought  to  do;  and  as  no  particular 
remeay  is  named,  it  must  be  by  an  action  on  the  case,  or 
trespass  vi  et  armis,  as  the  injured  party  may  choose,  and  as 
circumstances  may  direct. 

The  seventh  section  provides,  that  parties,  proprietors  of 
unfmced  bmds^  orf  in  any  common  field,  must  once  in  two  years, 
on  six  days'  notice,  &c.  run  lines,  and  keep  up  their  boun* 
daries  by  sufficient  meer'Stones,  on  penalty  of  105.  to  be  paid 
by  the  party  neglecting,  to  the  party  "requesting  to  nm  the 
line.'' 

'  The  tenth  and  eleventh  sections  provide,  that  when  any 
creature  is  clandestinely  turned  into  any  general  feld,  or  being 
unruly,  break  in  ;  and  be  taken  and  impounded  by  a  proprietor 
ihereof;  and  the  owner  of  the  creature  bring  replevin,  the  court 
or  justice  may  give  judgment  for  such  proprietor,  on  his  pro« 
ducinff  satisfactory  evidence,  the  creature  was  clandestinely 
turned  into  the  general  field,  or  "  broke  into  the  same,  in  a  pari 
thereof,  where  the  fence  Toas  good  and  sufficient,  according  to  law, 
Hme  other  parts  of  the  fence  enclosing  the  general  field,  being 
deficient  notmthsiandingj^  This  clause  makes  the  owner  of 
the  creature,  answerable  for  his  being  unruly,  or  bi-eaking  in 
through  legal  fence,  though  all  the  other  fence  round  the  field 
be  defective,  either  owned  by  him,  or  the  proprietors  of  the 
field.  This  goes  one  step  further  than  the  common  law,  (see 
Damage  Feasant ;)  for,  though  at  common  law,  I  may  have  an 
action  on  the  case,  against  one  who  turps  his  creature  into  m^ 
field,  badly  fenced ;  for  I  am  not  bound  to  keep  it  against 
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Gb.  66*  such  wilful  wrongs ;  yet  I  cannot  have  an  action  against  ooe^ 
Art.  S.  whose  creature  breaks  in  over  his  legal  fence^  when  all  mmt  u 
defecthe^  at  common  law  $  yet  by  the  above  clause,  m  this 
case,  the  proprietors  of  the  common  field,  are  protected ;  for 
all  their  fence  mavht  defective^  and  the  creature  oreak  through 
a  legal  part  of  its  onmerV  fence,  and  yet  this  clause  apfMy, 
and  they  recover  their  damages.  This,  therefore,  is  putting 
the  proprietors  of  general  fields,  or  men  who  choose  to  let 
their  seural  lots  \bj  in  one  common  enelosurtj  for  the  punposes 
of  pasturing,  mowmg,  or  tillage,  on  a  ground,  peculiarly  fa- 
vourable to  them,  and  unfavourable  to  the  owners  of  the  ad- 
joining lands.  For  if  their  part  of  the  fence  be  all  legal,  and 
no  part  of  such  proprietorr  fence  be  according  to  law ;  yet 
they  may  impound  such  adjoining  owner's  creatures,  if  they 
break  in  through  his  legal  fenu.  This  is  unjust,  and  unequal ; 
for  if  their  creatures  break  through  ihdr  legal  fenee^  into  Au 
ground,  when  his  part  of  the  fence  is  defective^  he  cannot  m- 
pound  Aem^  or  have  cctse^  or  trespass,  or  any  remedy;  for  hie 
fence  being  bad^and  theirs  good,  he  is  generally  in  fault,  and 
they  not;  and  the  law  in  such  case,  does  not  protect  him. 
The  principle  in  this  case  is  not,  but  may  be  a  good  one,  il 
equally  extended  to  all  adjacent  occupiers.  A  turnpike  road 
made  through  such  general  field,  is  a  dissolution  of  it«  14 
Mass.  R.  440,  Mansfield  v*  Hawkes  &  al. 
MftM.  act.  §  4.  By  the  fourth  section  in  this  act,  all  fences  or  huildinp 
Xune7,l786.  on  any  lands,  ^  now  used  and  improved,  as  public  landing 
eet.  "**"'  i'^^w^j  or  swch  as  may  be,  hereafter,  laid  out  and  appropriat- 
ed to  that  use,  without  lawful  permission  therefor,''  may  be 
abated,  as  nusances.  Maine  act,  ch.  34,  sec.  5. 
Man.  act,  §  5.  By  the  seventh  section  of  this  act,  buildings  znd  fenca 
\w7^*  are  the  l)ounds  of  training  fields^  burying  places,  common  land- 
ing places,  highways,  and  private  roays,  wnere  the  breadth  or 
quantity  thereof,  cannot  be  known  by  records,  or  other 
boundaries ;  provided  such  buUdings  or  fences,  have  been 
there  for  more  than  fort^  years.  But  where  this  breadth  or 
quantity  is  known  by  records,  &c.  any  building  or  fence  put 
up  within  sixty  years,  on  any  of  these  places,  or  on  ^  any  piece 
of  land,  appropriated  for  the  general  use,  ease,  or  conve- 
nience of  the  community  at  large,  or  for  the  inhabitants  of 
any  particular  county,  town,  district,  parish,  or  precinct,  is  a 
fiusance."    Maine  act,  ch.  118,  sec.  26,  37. 

§  6.  As  to  these  acts,  it  may  be  observed,  that  that  of  Feb- 
ruary 21,  1786,  repeals  former  laws;  but  that  of  February 
24,  1786,  does  not;  nor  does  the  replevin  act  of  June  21, 
1789  ;  nor  does  the  impoundmg  act  of  Feb.  14,  1789. 

§  7.  The  last  section  provides,  that  ^  all  divisional  fences, 
between  man  and  mani  snail  be  kept  m  good  repair  through- 
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Mt  the  year,  unkfB  i}u  oeci^ter^  of  A<  lands  on  both  tiiu^    Cn.  66. 
othirwite  agru  ;^^  and  at  the  end  of  the  seventh  section,  it  is     jirt  3, 
provided,  that  this  act  is  not  *^  to  make  void  any  written  a^^v*^^ 
agreement,  respecting  the  making  or  maintaining  partition 
fences  i*^    So  that  any  written  agreements,  as  to  fences,  are 
valid  on  the  principles  of  the  common  law. 

§  8.  At  comnron  iaw^  a  tenant  for  hTe  nay  have  the  writ  F.N.B.297. 
«f  curia  ctaudmia^  to  compel  making  fences  \  and  in  it,  nan 
Unare  is  a  good  plea.  One  may  iiave  it  quia  timet  ■;  *^  but  it 
ties  only  against  him  who  has  a  close  a^^ning  to  the  plaintiff  ^s 
iand^  and  only  for  one  having  afrtdiold.  This  writ  also^ 
confirms  the  general  doctrine,  that  the  laws  respecting  fences^ 
relate  only  to  fences  between  adjoining  lands% 

$  %  This  act  provides,  that  "  any  person,  ii^ured  in  his  p  ^■••j?^** 
tillage,  momng,  or  other  lands  onder  improvement^  that  are  ^^^^^  ^ 
^enclosed  vnth  legal  and  sufficient  fence  ;  whether  such  lands 
be  in  a  common  or  general  field,  or  in  a  close  by  itself;  by 
swine,  sheep,  fidrses,  or  neat  caltle  ;  may  have,  and  main- 
tain an  action  of  trespass,  qmre  clausumfregit^  against  the 
owner  of  the  cattle,  for  his  damages.^' 

By  Massachusetts  act  of  FebrtiaryQ6,  1800,  towns  are 
empowered,  by  vo^e,  to  direct  ibat  neat  cattle,  horses,  &c» 
sbail  Hot  go  at  large,  within  the  limits  of  the  town,  without 
a  keeper,  under  a  penaItT  of  $5  cents.    Maine  act,  ch.  1 38. 

The  fifth  section  provides  a  remedy,  when  cattle  are  clan^ 
destinely  turned  in,  or  break  in  where  the  fence  is  good* 

Aat.  S.  C«je«,  English  and  American^ 

This  was  the  important  fence  cause,  in  which  all  our  R«"t  f.  Low 
fence  laws,  were  largely  considered.    The  ease  was,  w^  Eailex 

§  I.  August  39, 1806,  eleven  Qf  the  cattle,  of  the  plaintiff  not.  1809.  ' 
in  replevifi,  Israel  Rust,  broke  out  of  his  pasture,  on  Riscay 
island,  in  Gloucester,  intp  David  Low's  marsh,  where  the 
fence  of  both  was  defective ;  thence  passed  into  Riggs'  marsh ; 
thence,  into  the  marsh  of  Mrs.  Abigail  Trask,  where  the  de- 
fendants, as  her  bailiff s^  and  by  her  command^  took  them  da^ 
mage  feasant^  and  lAipoujided  them,  and  left  with  the  pound- 
keeper  a  writing  signed,  demanding  960  for  the  damage 
done,  and  stating  the  cause  of  impounding  these  creatures^ 
Each  piece  of  marsh  lay  adjoining  to  Rust^s  said  pasture  ; 
the  fence  between  which  pasture,  and  each  piece  of  marsh, 
was  bad ;  and  there  was  no  fence  between  the  pieces  of 
marsh,  or  closes  of  Low  and  Riggs,  nor  between  the  pieces 
of  marsh,  or  close  of  Rig05  and  Trask. 

August  SO,  1806,  Rust  replevied  them, /or  unlawful  taking  [itfanjr 
and  impounding,  ,and  unlawfully  detaining  them.    Damage  pleadiii|i, 

damage  feasant,  9  Wentw.  index,  kc  71,  83.] 
VOL.  II,  84 
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Ch.  66*  ^— ^  to  the  plaintiff ;  he  gave  boiid  to  prosecute,  in  cod- 
Art.  S*  mon  form,  ana  to  pay  such  costs  and  damages,  as  the  defen- 
dants might  recover  against  him  ;  and  also,  to  return  the 
cattle,  if  so  awarded. 

The  defendants^  plea  before  the  justice,  was  a/ut/t/Scoltoii, 
as  bailiffs  of  Abigail  Traski  and  by  her  command  ^  that  the 
cattle  were  in  her  salt  marsh,  ddmof^  fyuont^  &c.  and  they 
took  and  impounded  them  ;  reserved  liberty  to  plead  any 
other  plea,  as  her  bailiffs.  The  plaintiff  elected,  on  the  act 
of  June  21,  1789,  to  have  the  cause  carried  to  the  Supreme 
Judicial  Court,  November  term,  1806  ;  the  plaintiff,  by  con- 
sent, amended  his  declaration,  and  laid  the  taking,  on  the 
marsh  of  Abigail  Trask.  The  defendant  demanded  above 
80«.  damages,  and  recognized  to  enter  the  action  and  pro- 
secute to  effect.  In  this  courts  the  above  plea  was  pleaded, 
hoc  paratus,^ 

V 

*  Rast'i  plea  in  bar,  was,  <*  And  tha  said  Rnit  lajs,  that  fha  laid  U 
and  8.  ought  not,  at  bailiffi  of  the  said  Abigail,  to  aclraowledge  the  ta- 
king of  the  said  cattle  Just,  bjr  reason  of  any  thing  abore  alleged  ;  be* 
cause  he  says,  though  trne  it  Is,  that  the  said  three  acre«,  the  place  in 
which  the  mid  cattle  were  taken,  was  the  soH  and  freehold  of  the  laid 
Abigail,  yet  he  farther  says,  that  it  the  time  when,  lee.  he  the  said  Rut, 
was  seized  in  his  demesne,  as  of  fee,  of  aclose  called  Riscay  bland,  in 
said  Gloucester,  coutaiuing  twenty  acres,  eontiguons  to  the  said  thrse 
acres  ;  and  also  to  a  close  of  UaVid  Low  ;  and  also  to  a  close  of  — 
Riggs  ;  and  that  his  said  close  was  enclosed  by  a  fence  ;  and  that  the 
partition  fence  between  his  said  close,  and  the  raid  three  acres,  and  the 
closes  of  the  laid  Low  and  Riggs,  was  n»i  a  Ugal  mid  ntfUieni  feme^  but 
was  in  many  places,  between  the  said  threa  acres,  and  aach  of  said  doses* 
ruinous  and  broken  down ;  and  that  his  said  cattle  escaped  from  hit  said 
close«  into  Uie  said  close  of  the  said  Low,  throvgh  the  defects  of  the  emi 
partition  fence  between  the  same  closes,  against  the  will,  and  without 
Ihe  knowledge  of  the  said  Rust ;  and  he  further  says,  that  the  close  of 
the  said  Riggs,  was  contiguous  on  the  one  side  to  the  close  of  the  laid 
Low,  and  on  the  other  side,  to  the  said  place  in  which,  Ac. ;  and  that 
there  was  no  partition  fenee^  between  the  said  close  of  the  said  Low  and 
said  Riggs*  close  ;  nor  between  the  said  Rigg**  said  olose,  and  the  said 
place  in  which.  Ice. ;  and  that  his  said  cattla,  without  his  knowledge,  and 
against  his  will,  erred  from  laid  Low^s  said  close,  on  to  said  Riggs^  laid 
close  ;  and  there  being  no  partiiion  fence  between  the  said  Riggs*  aid 
close,  and  the  place  in  which,  kc.  the  said  cattle  erred  and  escaped  froia 
said  R'igfi'  iaid  close,  into  said  place.  In  which,  Ac.  and  there  continued 
agaiost  tho  wUl,  and  without  the  knowledge  of  the  plaintiff,  until  the  said 
Low  and  Stanwood,  of  their  own  wrongs  took  the  same  cattle,  in  the  said 
place,  in  which,  &c.  as  the  plaintiff  in  his  declaration  has  alleged  ;  and 
also,  averred  the  fence  between  his  and  Trash's  dose  was  jointly  to  be 
made,  kc  by  them  ;  and  this  he  i»  ready  to  Teriiy ;  wherefore  he  prays 
Judgment,  and  his  damages  and  costs  to  be  adjudged  to  him. 

By  Presoott  and  Andrews, 

To  this  plea  in  bar,  the  defendants  demnfred,  generaUy. 

By  Dane  aad  Story* 

And  the  plaintiff  joined  in  demurrer. 
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Sketch  of  the  Closes 
in  question. 


Rust^s  close,  called 
Riscay  island. 


LowV 
marsh. 


Riggs' 
narsh. 


Trask, 
locus 
in  quo. 


As  this  is  by 
far  the  most  im- 


portant 
indeed 


action, 
almost 
ihe  only  one  of 
importance,  re- 
specting fences 


Ch.  66. 
Art.  S. 


in  this  state,  or  in  the  United  Slates,  that  has  come  to  pub- 
lic view,  it  may  be  very  proper  to  consider  it  somewhat  at 
larpe,  so  as  at  least  to  have  a  fair  view  of  the  various  ma- 
terial points  and  principles  established  in  it,  as  the  essential 
part  of  our  laws  respecting  partition  fences.     In  this,  as  in 
any  other  case,  to  give  an  exact  view  of  it,  not  only  the  pro- 
cess and  pleadings  must  be  stated  verbatim,  but  what  is  said 
by  each  of  the  counsel  and  by  the  court.     But  this  is  usually 
impracticable,  for  two  reasons  :   1.  Arguments  of  counsel 
being  extempore,  cannot  be  obtained  in  the. very  words  ut- 
tered ;  so,  usually  in  regard  to  the  opinions  of  the  judges  : 
3.  The  reports  of  cases  would  be  extended  to  a  very  unrea- 
sonable length ;  hence,  only  the  substance  can  be  stated.    . 
In  this  case,  Story  opened  in  support  of  the  demurrer^ 
and  stated  several  points  in  the  cause,  and  very  ably  and 
largely  cited  and  exaimined  the  year  and  other  ancient 
books,,  especially  in  support  of  the  main  »ound  of  defence, 
that  is,  to  show  that  Mrs.  Trask  was  not  bound  by  the  com- 
mon law,  to  fence  against  the  plaintiff's  cattle  trespassing  or  . 
coming  upon  Riggs'  land,  without  his  consent ;  that  she  was 
bound  by  law  to  fence  only  against  cattle,  put  there  by  him 
or  hy  his  consent ;  and,  therefore,  that  she  had  a  right  to 
take  damage  feasant^  in  her  close,  the  plaintiff's  cattle,  though 
there  was  no  fence  between  her's  and  Riggs'  close. 

Among  others  on  this  point,  he  cited  largely  and  consi- 
dered the  following  cases  and  positions. 

]•  By  the  ancient  common  law,  no  man  was  bound  to  Curia 
fence  against  his  neighbour^  adjoining  field,  and  every  man  ?  j«*^*^***> 
was  bound  to  keep  his  cattle  where  lands  were  not  used  to  13^297.^ 
be  fenced ;  and  that  such  obligation  could  be  only  by  cove-  Citei  22  H. 
nant  or  prescription.  Hence,  if  A  and  B  had  lands  adjoin-  ^*  ^ — Bro. 
ing,  where  there  was  no  enclosure,  and  the  beasts  of  one  1ll^i^\^ 
escaped  into  the  lands  of  the  other,  he  had  his  action,  for  7, 14. 17.»* 
it  was  a  close  in  law.  13  Vin. 

The  plaintiff  brought  trespass,  for  a  trespass  in  his  close  pl^'J^JJ' 
of  two  acres,  by  the  defendant's  beasts  ;  he  pleaded  he  had  fo  e.  4, 10. 
common  in  two  hundred  acres  adjoining,  and  there  put  in  his  —6  Mo.'  314. 
cattle,  and  they  entered  the  plaintiff's  two  acres,  and  as  ^^^  '^' 
soon  as  the  defendants  knew  it,  they  chased  them  out,  &c.  book.-^row 
Held,  the  plea  was  bad,  for  when  tne  defendants  put  their  Tr6i.'345«t 
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Fits.  Ittue. 
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49. 


Bro.  Atow. 
135.— 
Lutch.  1573, 
UTS. 


10  E.  4, 7.— 
9  Tear-boek. 
—13  Vin. 
FeAces.  B.  3. 
—Bro.  Tret. 
321 — Fite. 
Abr.  60^104. 
— Bro»  Dot. 
56. 


Fitz.  Abr. 
lutte,  ^3^ 
cited  from 
2  H.  6,  38, 
and-Tin* 
Fenc««,  D.4. 
— Bac.  Abr. 
Trei.  e.2* 


cattle  into  their  common,  tbe  j  oughC  (o  have  kept  them  so 
as  not  to  injure  another.  It  will  be  obsenred,  that  the 
defendants  in  this  case,  did  not  state  the  plaititiff  wae  bound 
to  fence,  and  then  it  came  within  the  ancient  mk  ;  and  it 
was  not  stated  in  Rust's  plea  iii  bar,  that  Mrs.  Trask  was 
bound  to  fence  against  Riggs. 

3.  If  Mrs.  Tra^  wae  beeiid  ^  ienee  against  cattle,  pot  in^ 
to  Riggs'  close  by  him,  or  bg  hit  commit  she  was  not  bound  to 
fence  arainsl  the  plaintiff's  cattle  there,  as  it  was  not  pre- 
tended bj  his  plea,  they  wei^  there  by  Riggs^  tonsmi^  as  ap- 
pears in  sundry  cases.  ^  Note  by  all  tbe  justices  ;  If  a  men 
have  a  cfose  e^'omtng  to  a  gmU  itatte,  which  alone  be  should 
enclose,  and  he  does  not  do  it,  if  tbe  beasts  of  a  stranger^ 
who  has  no  right  of  common  there,  come  into  the  waste  and 
pass  over  into  the  close  from  dfefact  of  enclosure^  yel  be  who 
ought  to  enclose  shall  have  an  attion  of  ttespaas  against 
them  for  their  entrv  :  for  he  who  ought  to  enclose^  is  net 
obliged  to  nvake  enclosure,  but  for  him  who  has  a  right  to  the 
land  aijoimng  to  him ;  and  ic  was  said^  if  two  amr  or  more, 
have  land  adjrnnit^  to  land,  whicb  uwel  tiled  to  be  «si«/otfii, 
each  is  bound  to  keep  his  own  beasts  out  of  the  oifaer'a  land." 

So,  where  tbe  plaintiff  brought  Oreapase,  and  thi^  defendsnt 
pleaded  he  had  common  in  the  adjoinmg  knsd,.  &c;  and  it 
was  resolved  by  all  the  judges,  thai  *^  if  be  bad  not  common 
there,  the  plaintiff  is  wsl  bound  to  tnckfts  bud  agmiat  Aote  who 
htne  common.^ 

The  same  principle  is  laid  down  S9  E.  4.  49  B^ ;  9  Year- 
book ;  cited  Bro.  Distr.  56  ;  tS  Yin.  Fences  B.  3 ;.  and 
addedt  if  I  be  bound  to  fence  against  my  neighbour,  to  have 
an  action  for  his  caule  coming  On  to  my  land,  I  must  keep 
up  my  fence.  This  caae  was  decided  on  the  eiodecn  gene- 
ral principles. 

In  this  case,  the  point  decided^  was^  that  if  A  be  bound 
to  fence  against  adjoining  land,  and  cattle,  legally  thele, 
come  into  hia  close  for  want  of  bia  fence,  he  can  have  no 
aetion.  But  if  they  pass  through  A'sr  close  into  B's  close, 
he  may  have  an  action.  So,  if  A  be  bound  to  fence  against 
a  private  way  and' does  not,  he  cannot  have  trespass  against 
the  cattle  of  the  otoner  of  the  way,  if  they  escape  into  A's 
land  }  but  otherwise  if  the  cattle  be  those  of  a  stranger,  so 
escaping  from  the  way  into  A's  land. 

In  this  case,  the  plaintiff  brought  trespass  for  a  trespass  In 
Chidingle  Park ;  the  defendant  pleaded  he  was  seised  of 
thirty  acres^  oib'dtntiig,  and  the  plaintiff  was  bound,  time  im- 
memorial, to  fence  his  park,  against  the  said  tfanrty  acres ; 
that  the  defendant  pot  bis  cattle  in  said  thirty  aores,  and 
they  escaped  thence  tmo  the  plaiiitiff%  park  f  because  it  wsi 
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not  fenced,  &c.    The  plaintiff  replied,  that  one  Henry  was 

seized  of  a  piece  of  land,  two  hundred  yards  long,  and  one 

wide,  conHguaus^  between  said  thirty  acres  and  said  park,     _       _ 

This  fact  the  jury  found,  and  after  several  continuuaces,  and  Bro.  Ttm. 

long  arguments,  judgment  was  for  the  plaintiff,  and  the  court  345, 439.-^ 

denied  the  plaintiff  could  have  curia  daudenda  against  the  ^H.  ^r^* 

defendant  to  compel  him  to  enclose,  where  other  men's  lands  37(^!!!^'n, 

lay  between  the  plaintiff's  and  defendant's  lands  ;  and  New-  e S9  fi.  6. 

ton,  J.  said,  if  the  lands^of  another  be  adjoining  the  park,  ^^"\  ^ 
the  plaintiff  ^^  is  bound  kt  enelose  aggimi  him  who  has  comrnon  zL^tx,  b^' 
or  an  interest  in  the  land,  and  against  no  other.^^    To  this,  104, 168.— 
Portington,  the  defendant's  counsel,  agreed  ;  and  Newton,  Hob.  103.— 
J.  added,  ••  and  ff  there  be  a  great  fields  and  I  have  land  on  537 '^oVm- 
one  side,  and  ought  to  enclose  against  the  field,  and  Porting-  ton  v.  Payne. 
ton  has  land  on  the  other  side,  and  ought  €0  enclose  against  —5  Bac. 
the  field,  if  my  beasts  enter  the  field  and  pass  over  into  the  ^^r  IW. 
land  of  Portington,  and  va  defect  of  his  enclosure^  yet  Port* 
ington  shall  have  against  me  an  actionf  of  trespass." 

In  this  case  a  horse  waa  distrained  for  an  amercement ;  16  H.  7«  i4» 
and  the  court  held,  that  the  law  encloses  a  man^s  dosty  as  well  ^^'Z^'' 

^  j(5^«»»  ^^*  Vial  Fence!,' 

This  case  was  recOghiis^d  in  DIgby's  cafic,  in  Hob.  104,  B.  3. 
and  was,  where  the  cattle  had  escaped  fromf  ttn  dd/otrmg  ^^  ^5. 
ddse  into  the  loeus  in  (jao^  and  ft  tvas  decided,  that  k  was  ab-^   '  ' 
solutehf  necessary  for  him  to  show  that  suth  cattle  were  right- 
jfiillif  in  the  adjoining  close  ;  for  if  they  be  there  by  wrong, 
it  IS  no  justification,  and  the  averment  is  iratersable. 

3.  Our  statutes  do  not  alter  the  common  law  on  thi«  sub**  4  P.  fr  E. 
ject;  but  are  perfectly  consistent  with  it;  and  here  the  de-  ^^'Z^^^ 
fendant's  counsel  (Story,)  napi^d  the  authorities  relied  upon  f  jjj^lf 
on  this  point,  stated  and  to  be  observed  upon  in  ckwing  on  Law,  283, 
their  part,  as  in  subsequent  pages.    Our  statutes  alter  the  287,455, 
common  law  only  as  between  ovmers  of  adjoining  closes  and  j^TT^^—, 
occupants  under  them.  655.-I1  Bl/* 

Story  also  observed,  the  court  will  presume  nothing  in  Com.  ad,  ao. 
excuse  of  a  confessed  trespass  5  and  he  cited  several  other  2^*^^ 
authorities  besides  those  above  stated  ;  but  to  the  same  pur-  465.'— 10 
poses.     He  also  pointed  out  Lord  Hale's  mistake  in  hisr  Mod.  430. 
note  to  F,  N.  B.  128,  where  he  mistook  a  close  belonging 
to  the  same  party  for  one  belonging  to  a  third  person.     Story 
further  observed,  the  plaintiff  admitted  the  common  law,  and 
relied  wholly  on  our  statutes,  as  having  altered  the  common 
law,  as  by  the  Colony  Law  of  1642,  as  to  Fences,  and  of 
1662 ;  as  by  Province  Laws  ;  12  Will.  ch.  4,  &c. ;  and  sta-. 
tutes  of  the  Commonwealth  ;  1  Mass.  Law,  455,  &c.    Thus 
Story  compressed  into  his  argument  most  of  the  important 
authorities  and  parts  of  the  common  law  on  this  subject  of 
fences,  as  well  as  some  modern  cases. 
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Ch.  66.       For  the  Dlaintiff,  Mr.  Andrews  opened  and  stated  the 
jSrU  3.     points  relied  upon,  fully  and  correctly, 
>,_^^^^_r       !•  Our  statutes  have  virtually  repealed  the  common  law 
Colony  ^"  ^^^^  ^^^^  >  ^^  more  properly  the  English  common  law  on 

Laws.  1642,  this  subject  never  has  been  adopted  here.  By  our  laws  eve- 
iv^i^^M  \t  ^y  °^^"  ^^  bound  to  fence  his  close  c^aimi  all  the  world, 
11.-10  ii^'  2,  The  plaintiff's  cattle  were  lawfully  in  Riggs'  close, 
3  and  4.  and  Trask  was  bound  to  fence  against  any  cattle  which 
Maa^.  Act,  were  lawfully  in  the  adjoining  close.  He  read  several  au- 
fm^^  thorities,  and  observed  on  them.  F.  N.  B.  217,  curia  clau- 
denda. 

Also,  on  the  plaintiff^s  part  entered  into  a  long  and  able 
argument  on  these  points  and  authorities  named  by  him.  He 
urged  that  the  colony  law  cited,  grew  out  of  the  peculiar 
situation  of  the  country  when  it  was  first  settled  ;  that  by  the 
acts  of  1643,  it  was  ordained  that  no  man  should  be  liable  to 
make  satisfaction  for  damage  done  in  any  eround,  not  suffi- 
ciently enclosed  with  fences  ;  except  for  damage  done  by 
swine,  calves,  or  unruly  cattle,  &c. ;  except,  also,  wilful  and 
voluntary  trespasses  ;  that  in  1612,  it  was  further  enacted, 
that  if  any  cattle  should  trespass  on  any  proprietor,  not  suffi- 
ciently fenced  in  the  judgment  of  the  fence-viewers,  the 
owners  of  the  fence,  or  of  the  land,  should  sustain  the  dama- 
ges  done.  He  urged  that  the  object  of  these  laws^  was  to 
oblige  the  owners  of  land,  in  all  cases,  sufficiently  to  fence 
their  lands,  and  in  all  cases  to  rely  on  their  fences ;  and  that 
the  old  common  law  principle,  that  every  man  should  keep  hi$ 
cattle  at  his  perily  had  never  been  adopted  here,  but  the  ce* 
verse  ;  for,  as  in  the  early  settlement  of  the  country,  there 
was  a  want  of  proper  pastures ;  mjen  were  obliged  to  let  their 
cattle  run  in  the  woods,  and  from  the  scarcity  of  inhabi- 
tants, it  was  impracticable  to  attend  them  by  keepers ;  and 
there  the  only  security  against  them,  was  the  fences  of  the 
owners  of  the  improved  lands.  He  contended,  that  out  of 
these  cases  there  grew  up  a  common  law  usage  iu  the  countrjr, 
pretty  evidently  recognized  In  the  province  laws  above  ci- 
See  s  art.  ted ;  and  that  by  the  statute  of  the  commonwealth,  passed  Feb. 
aboTa  thif  1 4^  1739^  gcct.  3,  a  person  injured  in  his  improved  land, "  that 
^^  '  are  enclosed  by  a  legal  and  sufficient ^enee^^^  by  another's  cattle, 

may  have  trespass  against  him,  or  impound  them ;  that  from 
this  provision,  the  inference  was  irresistible,  that  if  his  lands 
be  not  so  enclosed  by  a  legal  fence,  he  must  bear  the  loss, 
and  be  without  remedy  against  the  owner  of  the  cattle ;  for 
this  act  embraced  the  whole  subject  of  the  cattle  of  another 
entering  on  the  plaintiff's  land,  and  declared  he  should  have 
a  remedy  for  the  damage  done  to  him,  whenever  his  land 
was  legally  and  sufficiently  fenced ;  and  evidently,  the  legiir 
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lature  meant  to  leave  him  without  remedy,  whenever  it  was  Ch.  66. 
not  80  fenced,  in  order  to  make  it  for  the  interest,  and  ne-  ^rL  3« 
cessary  for  all  owners,  or  tenants  of  lands,  to  keep  them  en- 
closed, with  legal  and  sufficient  fences;  as  is  the  case  of 
every  man,  occupying  lands  cidjinning  the  highway^  as  to 
cattle  driven,  or  lawfully  in  it;  he  must  fence  against  it  le- 
gally, or  sustain  the  damage  himself,  they  may  do  by  enter- 
ing into  his  land. 

Also,  urged  that  there  was  nothing  in  the  distinction  be- 
tween the  cattle's  being  lawfully,  or  unlawfully  in  the  ad- 
joining land ;  that  there  were  different  opinions  and  decisions, 
in  the  books  on  the  subject ;  and  if  admitted  for  law,  it 
would  lead  to  intricate  and  endless  inquiries,  when  legally 
or  not  legally  there;  that  this  distinction  cannot  be  support- 
ed without  making,  in  a  multitude  of  cases,  a  troublesome 
and  vexatious  difference  between  the  cattle  of  the  owner^ 
and  the  cattle  of  others  m  the  land,  whether  there  by  his 
consent  or  not. 

In  the  last  place,  it  was  said  for  the  plaintiff,  by  his  coun- 
sel, that  it  appeared  by  the  pleadings,  the  parties  were  jointly 
bound  to  maintain  the  fence  between  them ;  of  course,  one  of 
the  parties  had  no  right  to  impound  the  cattle  of  the  other, 
if  the  fence  was  insufficient ;  and  by  the  plea  in  bar,  it  is  aver- 
red, the  fence  between  the  plaintiff's  land,  and  Trask's  land, 
was  not  legal,  a  fact  admitted  by  the  defendants,  by  their 
demurrer  to  this  plea*  Also,  it  must  be  admitted,  that  Riggs 
could  not  have  impounded  the  plaintiff's  cattle,  for  escapmg 
from  Low's  into  his  land;  because  also,  as  was  averred  in 
the  plea  in  bar,  the  fence  between  those  closes,  was  insuffi- 
cient, and  this  fence,  Low  and  Riggs,  was  jointly  bound  to 
maintain ;  and  it  then  followed,  that  the  plaintiff's  cattle  were 
lawfully  in  Riggs'  close,  and  Mrs.  Trask  was  bound  to  fence 
against  all  cattle  lawfully  there,  according  to  the  case  in  F« 
N.  B«  217,  298,  curia  claudenda^  where  it  is  said,  ^^  if  A  be  F-  ^'  B. 
bound  to  enclose  against  B,  and  B  against  C,  and  beasts  es-  4^7*39^^ 
caped  out  of  the  lands  of  C,  into  the  land  of  B,  and  thence  6)barr,68* 
into  the  land  of  A,  A  shall  not  have  trespass  against  C ;  but  ^ 
if  A  be  bound  to  enclose  against  B,  and  the  beasts  of  B  es- 
caped into  the  land  of  A,  aiid  thence  into  the  land  of  one  D, 
a  sirangtr  ;  then  D  shall  have  trespass  against  B,  and  B  be 
put  to  a  curia  claudendet^  against  A.'' 

These  arguments  by  P.  much  to  the  purpose,  are,  it  is  be- 
lieved, to  be  found  in  no  other  case,  English  or  American. 

D.  closed  the  arguments  on  the  part  oC  the  defendants  : 
1.  The  plaintiff  attempts  to  justify  his  cattle  entering  fnto 
Trask's  marsh,  and  destroying  her  grass,  there ;  the  plain- 
tiff, by  his  plea  in  bar,  himself  shows  he  was  in  fault ;  tor  he 
admits  that  the  whole  fence  between  hi3  close,  and  those  of 
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Trask,  RiggB,  and  Low,  was  bad;  and^as  he  was  bound  by 
law  to  make  halft  he  admits  hit  half  was  bad^  and  so  himself 
m  the  wrong ;  he  also  admits,  the  whole  fma  between  hin 
and  Low,  was  bad,  tnc/udtfig  du  pkuniiff^s  half}  that  his 
cattle  broke  over  this  fence.  So,  by  reason  of  the  joint  de- 
fault, and  negligence  of  himself  and  Low,  thej  first  becams 
trespassers. 

S.  The  plaintiff,  as  an  excuse,  alleges  a  want  of  fence  be* 
tween  Law  and  Riggs.  Clearly,  the  plaintiff  has  no  right 
to  mention  this  fence ;  for  it  is  a  matter  solely  between  Lsm 
and  Riggs.  They  had  a  clear  right  by  the  common  law,  and  by 
oyr  statutes,  to  improve  their  adjoining  lands  as  they  pleas- 
ed, as  between  themselves ;  to  have  a  fence,  or  no  fence  there. 
S.  Mrs.  Trask  was  not  bound  by  annman  law,  to  fence 
against  the  plaintiff's  cattle,  coming,  as  they  did,  upon  Riggs* 
Jand,  wilkout  his  consent  $  but  onlv  against  cattle  put  thereby 
him,  or  hy  his  concent ;  and  it  is  to  be  observed,  that  the  plain- 
tiff does  not  allege  in  his  plea  in  bar,  that  she  was  bound  to 
ftnco  against  Riggs*  And  it  is  a  settled  rule  in  pleading, 
(hat  one,  justifying  as  the  plaintiff  attempts  to  do  in  this  ease, 
^  mtut  plead  all  matters,  essential  to  his  defence. 

By  the  ancient  oommon  law,  every  one  was  bound  to  keep 
bis  cattle.  Fences,  no  doubt,  began  in  usage  immemorisllj, 
and  were  limited  to  it.  It  is  certain,  that  at  all  times,  the 
harden  of  making  and  suppprting  them,  has  been  confined  to 
the  a4fi>fnui^  owners  and  their  tenants  $  soothe  benefit  of 
them  has  ever  been,  like  this  burden,  confined  to  them,  only 
by  common  law;  so,  by  our  statutes.  And  it  is  absurd, for 
a  man  to  plead  as  an  excuse  for  his  trespass,  the  want  of  a 
fence  he  has  nothing  to  do  with,  and  the  erecting  of  which 
he  has  no  right  to  demand ;  the  case  of  every  man  not  right* 
fully  in  possession :  hence,  the  position  laid  down,  that  the 
wrong-doer  shall  not  excuse  his  trespass  for  want  of  a  fence 
he  has  no  right  to  claim  or  have  made,  is  founded  in  reason 
and  good  sense. 
rS"do^>      AuthoritiMontbupeint. 

ton  v-Payne,  In  this  case,  the  principle  is  recognized  that  if  the  plain- 
8«e  thii  case,  tiff  plead  in  bar,  that  his  cattle  were  in  an  adjoining  close,  and 
ch^2,  a  5,  ihence  escaped  into  the  close,  where  taken,  damage  feasant, 
for  the  defect  of  the  fences  of  the  owner  of  this  close,  it  is 
absolutely  necessary  for  the  plaintiff  to  show  that  his  cattle 
were  rightjiilly  in  the  a<l^'otntng  close  ;  and  this  case  recog- 
niies  Leake's  case,  in  Dyer,  above  stated. 

So,  A  possesses  a  ck>se  nest  to  one  possessed  by  B,  and  that 
is  next  Co  one  possessed  by  C,  and  a  fence  between  A  and  B, 
which  A  oti/gf&l  to  repair,  is  riot  in  repair ;  and  the  fence  between 
B  and  C,  whic:h  jB  ought  to  repair,  is  not  in  repair  ;  and  C's  cat- 
tle go  through  B^s  close  and  bad  fence,andthrough  A's had 
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fence,  into  his  close ;  A  may  have  trespass  against  C,  ^  be-    Cr.  66. 
cause  A  is  held  to  keep  his  fence  in  repair,  only  against     JrL  3* 
i>ea5ts  which  B  shall  put  into  his  close^  and  not  against  the  v,^»v^»/^ 
betists  of  c^l persons  which  should  come  into  the  close  of  B.^ 
'^  But  as  the  damages  which  C  sustains  by  A^s  recovery 
against  him,  are  owmg  to  B^s  default,  in  not  having  his  fence  ' 
in  repair,  C  may  recover  satisfaction  in  an  action  of  trespass 
against  B,'^  or  more  properly  in  an  action  on  the  case. 
4  Bac.  Abr.-183,  184  ;  Tres.  E.  2,  cites,  Bro. ;  Tres.  439; 
Mew  Ed.  593 ;  Jenkins,  161 ;  Freem.  379 ;  cases  before  cited. 
•Forms  of  Pleading,  as  to  fences  to  be  repaired,  &c ;  Mod.  Pr. 
633,  643 ;  1  Bro.  340 ;  Rob.  Ent.  465 ;  Thomp.  E^t.  296, 
301,  304;  Ras.  Ent.  620,  622;   9  Went.  58,  60,  276,  278, 
289,291. 

Wilmot,  justice,  said,  "  that  if  a  man  turn  his  cattle  into  3  WiU.  196, 
•Black-acre,  where  he  has  no  right,  and  they  escape  and  stray '•'***"^"***'*** 
into  my  field,  for  want  of  fences,  he  cannot  secure  himself, 
or  justify,  for  his  cattle  trespassing  in  my  field.^^ 

So  if  A  has  a  close  next  to  the  highway,  and  beasts  come  J?  ^''*'  *?^» 
out  of  it  into  his  close,  thence  pass  mto  B's  close,  adjoining  SoytYoT*** 
to  A's,  and  B  ought  to  repair  the  fences,  and  they  are.  not  Harrej  «. 
repaired^  B  may  have  trespass,  but  not  A ;  but  if  A  had  GuUUm.— 
owned  both  closes,  he  could  not  have  had  trespass,  if  his  ^H'4'49 
fence  b^  the  road  was  bad  and  the  beasts  Umfully  there.       f.  N  B.  298*; 
•    So,  "  if  A  be  bound  to  enclose  with  B,  who  has  a  close  arf-  Old  cdi- 
joining,  and  the  beasts  of  C,  who  has  another  close  ad/otmn^fr,  ^^^'ifg" 
escape  into  the  land  of  B,  and  then  into  the  land  of  A,  A  shall  3^53*  fee.— 
have  trespass  for  this;^'  for  C  has  no  interest  in  the  land  ad-  S2H.6, 9.^ 
joining  A  ;  "/)r  they  were  trespassers  to  B."    "  Otherwise  if  C  2t  E.  4. 
iiad  bad  common,  or  a  way,  in  the  land  of  B,  or  B  had  been 
bound  to  enclose  against  C.'^    This  last  part  was  Lord  Hale's 
own  opinion,  and  not  supported  by  the  book  referred  to. 
'    In  this  case,  Grould,  J.  said,  ^  of  common  right  one  is  6  Mod.  314« 
bound  to  keep  his  cattle  from  trespassing  on  his  neighbour.''  "*  Tenant ». 
Same  principle,  F.  N.  B.  298.  ^  ^^^*^- 

In  this  case,  A  brought  an  action  on  the  case  against  B,  for  Cro.  Jam. 
that  B  was  bound  to  repair  fences  between  them,  and  A'S  ^^^i  ^ol* 
Cattle  escaped  through  B's  close  into  C's,  for  which  trespass  Warner. 
C  recovered  against  A. 

-  It  was  added,  on  the  part  of  the  defendants,  that  these 
very  numerous  cases,  all  so  clearly  one  way,  must  make  it ' 
Very  clear  that  Mrs.  Trask,  on  common  law  principles,  was 
not  bound  to  fence  against  the  plaintiff's  cattle  in  Riggs' 
close ;  and  that  the  one  solitary  case,  cited  by  the  plaintiff's 
counsel,  seeming  to  be  the  other  way,  could  have  but  little 
or  DO  weight;  nor  was  it  the  other  way,  placing  A  between 
VOL.  11.  86 
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B  afid  D)  and  it  is  said  B^s  cattle  went  througli  A's  close  i» 
to  D's  close* 

And  as  to  the  fence  being  out  of  repair,  between  the  plain- 
tiff ^s  and  Trask's  closes,  it  was  of  no  importance,  as  his  plet 
stated  his  cattle  passed  into  her  close  another  way ;  and  bj 
sih  Mctioii.   our  statute  she  could  take  the  plaintiff's  cattle,  damegt  fiofoni 
in  her  land,  though  not  all  legally  fenced. 

4.  It  was  farthtr  agreed  for  the  defendant,  that  our  ttatnUi 

do  Tiot  alter  Ae  common  law  on  this  subject* 

MftM.  Act,         By  this  section,  (Before  cited  verbatim)  a  person  injured 

1789^16  tS.  ^^^  improved  lands,  enclosed  by  a  legal  fence,  by  the  cat- 

*^^       tie,  &c.  of  another,  may  impound  them,  or  have  trespass; 

and  this  is  the  clause  so  very  much  relied  on  by  the  plain- 

tiff^s  counsel,  as  altering  the  common  law. 

It  deserves  notice,  that  this  never  was  statute  law,  till  this 
act  was  passed ;  the  act  is  merely  affirmalvoen  merely  declanh 
'ory  of  the  common  /a»,  as  to  enclosed  lands ;  is  in  general 
words,  and  embraces  only  a  part  of  the  common  law  on  the 
subject. 

In  examining  the  common  law,  on  this  subject  of  fences  and 
trespasses,  we  find  it  consisted  of  two  branches ;  one  as  to 
lanos  Itgalbf  enclosed  or  fenced  ;  the  other  as  to  larris  not  le« 
gaily  fenced.  In  the  first  case,  when  legally  fenced,  the 
owner  for  every  trespass  had  his  remedy,  whether  commit- 
ted by  cattle  of  the  adjoining  proprietor,  or  of  a  stranger. 
In  the  second  case,  where  pjot  legally  fenced^  the  owner  had  a 
remedy  or  not,  for  a  trespass,  according  to  circumstances. 
If  done  by  the  cattle  of  the  adjoining  owner,  and  not  by  de- 
fect of  his  fence,  there  was  no  remedy ;  so,  if  by  cattle  there 
by  his  consent ;  but  if  done  by  cattle  trespassing  in  the  ad- 
joining land,  there  was  a  remedy,  as  appears  by  the  many 
cases  above  cited. 

The  legislature  in  passing  this  act,  enacted  into  statute  Urn 
for  plain  reasons,  this  first  branch  of  the  common  law  that 
respected  lands  legally  fenced ;  but  the  legislature  did  not 
touch  the  second  branch,  as  to  lands  not  legally  fenced;  for 
obvious  reasons. 
1  fil.  Com.        An  act  merely  affirmative,  as  this  was,  giving  a  certain 
89, 90.—      remedy  in  a  certain  case,  "  never  repeals  a  former  law  where 
«  Co.  90.      f^^  ^^  stand  together  ;  or  where  the  latter  does  not  implied- 
ly or  necessarily  repeal  or  exclude  the  former. 

In  this  case,  this  statute  and  common  law  remedy,  may  as 
completely  stand  together,  as  debt  on  a  bond,  and  assw}ifsU 
on  a  note ;  they  well  existed  together  before  the  statute. 

Again,  this  act  is  in  getural  words,  a  general  law,  but  only 
as  to  lands  legally  fenced ;  but  if  as  to  lands  so  fenced  and 
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not  so  fenced)  it  would  not  repeal  a  special  lair  in  giving  a    Ch.  66« 
particular  right  or  remedy ;  as  in  the  case  of  the  Thames  es*     ArU  S, 
tate ;  as  where  the  act  of  Geo.  Ill,  exempted  certain  lands  ^.^p-v-^^*/ 
and  hoases  on  the  river  Thames,  from  taxes ;  and  the  27th  4  D.  &  E. 
Geo.  111.  twenty  years  after,  laid  a  general  tax  on  all  houses  JJ'a^^, 
and  lands.    It  was  agreed,  the  general  words  of  the  last  act  Pritchard.— - 
included  those  Thames  estates^  but  it  was  held  they  could  10  Mod.4do, 
not  be  taxed ;  for  to  tax  them  would  be  to  construe  agenerai  ^^'J'^^l 
law  to  take  away  a  special  right,  or  exemption  specially  grant-  "i^^^    "* 
ed  ;  a  thing  never  done. 

So  the  37th  H.  VIIL  dving^e  nwdes  of  creating  jmnturei,  4  Co.  i  to  5, 
though  zealously  urged  in  Vernon's  case,  that  tne  act  by  Veni<m»8 
giving  these,  exclud^  others,  the  court  decided  otherwise,  *^**^ 
and  allowed  that  jointures  might  be  made  by  any  other  well 
founded  modes. 

Again,  this  statute  provision  does  not  even  refer  to  lands, 
not  legally  fenced* 

Agam,  it  is  a  settled  principle,  that  when  a  legislature,  on 
any  subject,  enacts  a  part  of  the  common  into  statute  law,  it 
is  never  understood  silently  to  repeal  the  rest  of  the  com« 
mon  law  on  that  subject. 

So  all  our  law,  respecting  the  limitation  of  real  aetionsy 
was  common  tarn  till  1 786 ;  then  the  general  court  thought 
best  to  enact  the  prominent  parts  of  it  into  statute  law,  near- 
ly verbatim,  merely  to  place  it  in  the.  statute  book,  where 
every  one  could  read  it ;  but  it  has  never  been  understood, 
the  legislature  in  doing  this,  repealed  the  rest  of  the  law  on 
this  suligect ;  but  practice  is  daily  to  the  contrary. 

Affain,  the  plaintiffs  attempt  a  construction  of  this  act,  and 
so  of  the  CA>n^  and  Province  Acts,  manifestly  unjust:  for 
he  attempts,  without  even  the  colour  of  ipplieation,  so  to 
construe  them  as  to  do  away  these  special  remedies,  clearly 
founded  in  justice  and  equity,  and  in  the  sound  reasons  of  the 
common  law. 

A^ain,  the  plaintiff's  construction  goes  to  leave  men  near^ 
ly  without  remedies  in  many  cases ;  for  if  a  man  when  in- 
lured  in  his  land,  is  to  have  no  remedy,  as  the  plaintiff  urges, 
but  when  they  are  legally  and  entirely  fenced,  the  most  fla* 
grant  trespasses  ma^  go  unpunished.  If  this  legal  fence  is 
to  be  the  sole  criterion,  as  tne  plaintiff  says  it  must  be,  then 
if  my  field,  not  so  fenced,  is  injured  by  men  turnine  in  their 
creatures,  or  those  breaking  in  from  adjoining  lands,  where 
trespassers,  I  can  have  no  remedy ;  nor  can  I  have,  if  only 
one  rod  in  one  thousand  of  my  fence  is  bad,  and  the  cattle 
break  in  where  it  is  good,  if  the  plaintiff's  position  is  true, 
that  my  close  must  be  legally  fenced  entirely  round  it*  This  ^  ^u*.  E. 
same  case  is  briefly  reported  in  Massachusetts  Reports,  and  ^*  ^^' 
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Ca»  66.    the  chief  justice  gave  the  opinion  of  the  court  at  veiy  coo- 
ArU  3.     siderable  length,  ofwhich  the  following  is  the  substance;  he 

i^y^^.>   recited  the  substance  of  the  pleadings  ; 

And  said,  1.  The  tenant  of  the  close,  at  common  law,  was 
not  obliged  to  fence  aeainst  an  adjoining  close,  unless  by  force 
of  prescription ;  but  he  was  obliged  at  his  peril,  to  keep  his 
cattle  on  his  own  close,  and  to  prevent  them  from  escaping; 
and  if  they  escaped  they  might  be  taken,  on  whatever  land 
they  were  found,  damage  feasant^  or  the  owner  was  liable  to 
an  action  of  trespass  by  the  party  injured,  and  where 
there  was  no  prescription  to  fence,  but  the  tenant  had  made 
an  agreement  to  fence,  yet  he  could  not  be  compelled  to 

Cro.  El.^709,  fence,  and  the  party  injured  by  the  breach  of  the  agreement, 

^^^  •'  had  no  remedy  but  an  action  on  the  a^eement.  Jn  case  of 
prescription  to  fence,  he  could  be  obliged  to  fence  by  the 
writ  of   curia  claudenda^  sued   by    the  tenant    of  the  ad* 

r.  N  B.  297.  joining  close ;  who,  also,  might  recover  damages  by  that 
writ." 

When  our  ancestors  first  settled  in  this  country,  ^  there 
could  be  no  prescription  to  fence,  so  no  writ  of  curia  claudah 
da  then  lay.  He  then  mentioned  the  colony  statutes,  and 
said,  they  expu*ed  with  the  repeal  of  the  first  charter  ;  then 
stated  the  province  laws,  and  their  revision  in  1786,  and  ob- 
served, that  ^  the  statutes  passed  by  our  legislature  are  the 
foundation  of  all  the  obli^tions  imposed  on  the  citizens,  by 
law  to  make  and  to  repair  fences.'^  The  chief  justice  theo 
stated  the  substance  of  the  act  of  February  31,  1786,  above 
stated.  If  no  formal  assignment,  and  the  tenants  only  agree 
in  writing,  to  fence,  it  is  doubtful  if  such  an  agreement 
has  the  force  of  an  assignment  made  pursuant  t<Ahe  statute ; 
^^  and  if  not,  whether  the  tenant  whose  cattle  have  escaped, 
can  plead  such  agreement  in  bar  of  an  action  of  trespass,  or 
must  have  his  remedy  by  an  action  on  the  agreement ;  but 
on  the  whole,  if  my  neighbour  agree  to  repair  the  fence  and* 
do  not,  and  my  cattle  escape  through  it  on  to  his  land,  he 
ought  to  be  barred  of  his  action.  '^  Prescription  to  fence,  is 
allowed  at  common  law,  as  resulting  from  an  original  grant, 
or  agreement,  the  evidence  of  which  is  lost  by  lapse  of  time; 
and  ^^  it  is  reasonable  the  agreement  produced  should  be  as 
effectual  as  a  presumption  that  it  once  existed,  but  is  lost, 
arising  from  ancient  usage.^'  ^  The  country  has  now  been 
settled  lon^  enough,  to  aflow  of  the  time  necessary,  to  prove' 
a  prescription.''  Ancient  assignments  by  fence-viewers,  and 
agreements  of  parties  may  be  lost.  "'  It  seems  then  the 
owner  of  the  cattle  may  aver,  that  the  party  complaJninet 
ought,  by  law,  to  make  and  mamtain  the  fence ;  in  wfaicii- 
case  he  must  produce  the  assignment  by  fence-viewers,  or^ 
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show  tbat  he  is  boond  by  an  agreement  to  make  and  repair  Ch.  BBm 
the  fence,  which  agreement  he  ought,  in  pleading,  to  set  out ;  Art*  3. 
or  that  he  was  bound  by  jM^crya'on,  when  he  should  regu-  ^ 
larlj  plead  the  prescription,  and  may  prove  it  by  ancient 
usage  s^^  refers  toNowell  v.  Smith.  '*We  are  perfectly 
satisfied  the  tenant  is  obliged  to  fence  only  as  in  the  case  of 
prescription,  at  common  law.''  The  statute  only  respects 
aJ^ning  owners,  ^  and  the  rights  of  persons  not  having  any 
interest  in  either  of  the  adjomiw  closes,  remain  unaitected 
by  the  statute,  and  are  to  be  defended  and  protected  by  the 
common  law.'' ,  Tenants  of  contiguous  closes,  may  agree 
about  the  fence,  by  the  act,  ^^  and  it  cannot  be  admitted  that 
strangers  to  this  agreement  can  lawfully  claim  anv  benefit 
from  it.'l  The  chief  justice  noticed  the  section  in  the  act  of 
February  19,  1789,  above  cited,  and  the  plaintiff's  ar^- 
ment  upon  it,  and  held,  it  was  not  liable  to  the  construction 
he  put  upon  it,  ^^  but  that  aU  the  provisions  of  it,  so  far  as 
thev  extend,  are  merely  in  afiirmance  of  the  common  law ;" 
and  noticed  the  fifth  section  of  this  act,  which  gives  the  in- 
jured party  a  remedy,  "  if  beasts  escape  into  *-  his  close, 
through  a  part  of  his  fence  that  is  sufficient,  although  a  part 
of  his  fence  was  insufficient." 

As  to  Mrs.  Trask's  not  being  bound  to  fence,  at  common 
law,  against  the  plaintiff's  cattle  in  Riggs'  land,  the  chief 
justice  went  over  most  of  the  ground  taken  by  the  defend- 
ant's counsel,  and  noticed  the  following  authorities  :  10  E. 
4,  7,  8  ;  23  £•  4 ;  Fitz.  Abr.  Curia  Claudenda,  3 ;  F.  N.  B. 
298,  note  3  and  note  6.  And  calling  D  a  stranger  I  sup- 
pose, 8aid>  the  C.  J.  ^^  is  meant  A  nor  D  is  bound  to  fence 
against  each  other;  for  this  distinction  is  cited  10  E.  4,  7; 
and  36  H.  6 ;  Fitz.  Abr.  Girtu  Claudenda,  bar,  168 ;  and  ol> 
served,  this  case  was  opposed  by  other  authorities ;  noticed 
lOE.  4,  7,  and  Fitz.  Abr.  Bar,  168,  ^ve  cited.  "We, 
therefinre,*  consider  it  settled,  at  common  law,  that  the  tenant 
of  any  close  is  not  obliged  to  fence,  but  against  cattle  which 
are  rightfully  on  the  ac^ining  land."  Cites  Ras.  Ent.  630, 
b ;  622,  b  ;  Inst.  CI.  677,  680,  and  entries  there  cited. 

^^  Let  us  now  examine  the  bar  in  the  case  before  us.  It 
is  therein  averred,  that  the  plaintiff  and  Trask  are  jointly 
and  equally  bound  by  law,  to  make  and  maintain  the  parti- 
tion fence  between  their  closes ;  but  we  know  of  no  sucn  ob- 
limtion  imposed  .by  law ;  the  respective  occupiers  of  two 
closes  adjoiniiig,  are  bound,  each  one,  to  make  and  maintain 
half  the  partition  fence ;  but  unless  the  fence,  or  the  line  on 
which  it  is  to  be  made,  has  been  divided  by  a  written  agree- 
ment between  the  parties,  or  assigned  pursuant  to  the  statute, 
or  by  prescription,  neither  party  is  obliged  to  make  or  main-» 
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Ch.  M«  tUn  anj  part  of  the  partition  fence.^  ^  It  a|ipetr8 1»  la 
ArU  3.  very  immaterial  whether  there  was  or  was  not  a  saflBdent 
v^^-v-^^  fence  between  the  plaintiff ^s  close  and  the  locus  m  qua;  for 
the  cattle  did  not  escape  that  way;  they  escaped  irom  tlie 
plaintiff's  close  into  Low's  dose;  and  it  is  not  averred  that 
Low's  partition  fence  was  insuflBcient,  but  that  the  plaintiff  and 
Low  were  joiiul  v  bound  to  maintain  it,  and  that  it  was  oot 
of  repair ;  the  fence,  therefore,  was  as  much  the  plaintiff  ^s 
as  Low's,  and  the  plaintiff  is  as  much  in  default  on  accoont 
of  the  deficiency,  as  Low.  It  does  not  appear  that  this 
fence  had  ever  been  divided,  and  therefore,  each  party,  at 
his  peril,  was  bound  to  keep  his  cattle  in  his  own  land ;"  but 
not  material  whether  Low's  fence  was  bad  or  not*  ^Tbe 
cattle  were,  by  wrong,  in  Riggs'  close ;  the  owner  of  the  cat* 
tie  havmg  no  interest  in  that  close,  or  any  right  to  put  his 
cattle  there,  and  IVask  was  not  obliged  to  fence  against  any 
cattle  that  escaped  from  Low's  close  to  Riges'  close ;  when 
the  cattle  escaped  into  her  close  from  Rig^,  it  was  a  tres* 
pass,  and  her  bailiff  might  lawfully  distrain  them  damap 
feasantJ^^  ^^  The  bar  is  therefore  badl,  and  no  sufficient  answer 
to  the  conusance  of  the  defendants." 

^  If,  in  fact,  the  cattle  had  escaped  from  the  plaintiff's 
close  into  Low's,  through  the  defect  of  Low's  fence,  yet  the 
plaintiff  must  fail  in  his  replevin  aeainst  the  defendants,  and 
may  have  his  remedy  against  Low,  by  an  action  of  the  case." 
Vide  Cro.  Jam.  665,  Holback  v.  Warner;  1  Salk.  335,  Star 
V*  Rookesbury.  By  the  court,  the  plea  in  bar  adjudged 
bad. 

The  Question  of  law  being  thus  decided,  the  cause  was 
continuea,  to  inauire  of  damages  for  the  defendants,  to  April 
Term,  1810,  when  the  jury  found  for  them  $15  damaces, 
and  the  court  allowed  full  costs.    This  case,  the  replevin  be* 
ing  altogether  a  fen^  cause,  properly  enough,  is  placed  un- 
der this  head  of  fitnceB ;  and  if  tne  plaintiff's  cattle  had  e^ 
caped,  through  the  defect  of  Low's  fence,  and  the  plaintiff 
had  brought  an  action  on  the  case  against  him,  as  he  might 
have  done,  nearly  the  same  pomts  must  have  been  Be* 
cided. 
8  Ewt,  794,      §  3*  The  defendant  cannot  justify,  under  the  general  issue, 
Weiah  9.       cutting  the  posts  and  rails  of  the  plamtiff's  fence,  though  erect- 
^^^  ed  on  the  defendant's  own  land ;  there  being  no  question  raised 

as  to  the  property  being  in  the  defendant.  It  was  urged, 
that  if  one  fixed  posts  on  another's  land,  he  made  them  the 
property  of  that  other  person  ;  and  reference  was  made  to 
Sitad  V.  Oamblty  7  East,  352.  The  court  said,  that  was  a 
case  of  costs,  and  not  of  pleading,  and  did  not  apply  to  the 
present  case  \  that  he,  the  defendant|  made  it  a  part  of  his 
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complaint,  that  the  plaintiff  had  put  posts  and  rails  on  the    Ch.  66. 
defendant's  land,  across  the  highway ;  ^  and  the  case  reserv-    jlru  3. 
ed,  shows  that  the  posts  and  rails  were  meant  to  be  stated,  as  y^^-^^-^y 
the  property  of  the  plaintiff/'    So,  cutting  could  not  be  justi- 
fied under  the  general  issue* 

§  3.  Taking  away  pariitum  fence^  fence  not  an  the  /ine,  ^c  i  Mait.  R. 
This  was  an  action  of  trespass,  for  breaking  and  entering  the  S94,  BumQ 
plaintiff's  close,  and  taking  away  fences  thereon,  &c.  Held,  ••  B«n«U. 
It  was  not  a  trespass,  for  the  owner  of  the  land  to  take  away 
the  fence  separatine  it  from  the  land  of  another,  in  order  to 
rebuild  the  fence  of  other  materials :  2  Where  owners  of  ad- 
joining lands  establish  a  division  fence,  varying  from  the  line 
described  in  their  deeds,  and  each  has  held  and  occupied 
up  to  his  side  of  the  fence,  claiming  to  hold  accordingly,  for 
twenty  years,  ndther  can  maintain  a  possessory  action  against 
the  other.  One  of  the  fences  (in  Sheffield)  taken  away  by 
the  defendant,  stood  on  the  boundary  line,  and  was  built  by 
him,  of  rails,. about  thirteen  years  before  the  action,  and  had 
been  repaired  by  him,  as  his  part  of  the  division  fence ;  and 
at  the  time  complainied  of  in  the  plaintiff's  declaration,  the 
defendant  had  removed  it,  in  order  to  build  there,  stone-wall, 
which  he  accordingly  built  the  next  year,  placing  it  rather 
nearer  his  own  land,  be*  As  to  the  second  parcel  of  rail- 
fence  removed,  standing  near  the  line,  it  appeared  the  de- 
fendant'had  owned  the  north  lot,^  about  thirty  years;  one 
Ashley  had  previously  owned  the  adjoining  south  lot,  and  de- 
vised it  to  one  Dutchen,  who  owned  it  in  1802;  and  before 
the  plaintiff  had  any  title  or  claim  to  it,  the  fence  between 
the  two  lots,  passing  through  a  wood  or  swamp,  did  not  run 
in  a  strait  line,  but  was  bent  to  the  northward,  so  as  to  in- 
clude in  the  south  lot  about  two  acres  more  than  would  have 
been  included  by  a  strait  line.  The  defendant  proved.  Ash* 
ley,  in  1764,  when  he  bought  the  south  lot,  caused  it  to  be 
surveyed,  and  run  the  dividing  line  strait,  in  the  place  where 
the  defendant  has  now  built  his  fence,  and  never  claimed  any 
land  north  of  that  line,  but  considered  it  as  the  boundary ; 
and  particularly,  in  1 792,  he  run  the  same  line,  and  said  he 
claimed  nothing  north  of  it ;  and  prqved  also,  Dutchen  did 
the  same,  and  in  1802,  agreed  with  the  defendant  to  build  a 
new  fence  on  that  line,  to  divide  their  lots ;  but  the  fence  was 
never  built  by  them.  The  plaintiff  did  not  deny  this,  but 
produced  evidence  to  prove  the  defendant  confessed,  in  1809, 
1810,  and  181 1,  he  had  not  a  good  title  to  the  land  in  question. 
It  was  understood,  the  plaintiff  had  purchased  said  south  lot 
of  Dutchen ;  but  the  deed  was  not  produced.  Several  other 
deeds  were  produced  by  the  parties,  but  leaving  the  line 
,  doubtful ;  decision  as  above.   But  held  further,  the  fence  is    • 
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Ch.  66.     only  evidence  ci  the  true  line ;  but  when  the  parties  have 
Art.  3.     agreed  on  a  fence  variant  from  it,  for  convenience,  ^  and 
still  have  continued  to  claim  according  to  the  true  line,  nei« 
ther  party  can  acquire  title,  or  even  a  right  of  possession, 
against  tne  other,  merely  on  account  of  the  fence.''    Judg- 
ment for  the  defendant. 
1  Daj^fl  Ca.      §  4.  An  avowry  is  a  new  declaration,  as  well  as  a  defence 
1^1*  to  the  plaintiff's  declaration :  hence,  the  avowant  may  reco- 

ver damages,  as  well  as  costs,  where  successful :   and  s^ 
condly,  in  replevin,  the  pbintiff  replied,  the  cattle  entered 
through  the  avowant^s  nw^jkient  fence.    The  declaration 
statedthe  taking  the  plaintiff's  cattle,  in  the  town  of  C.  on  a 
certain  day.    The  avowrjr  alleged  they  were  taken  at  the 
time  and  place,  mentioned  in  the  plaintiff's  declaration,  dor 
mace  feasant^  in  the  avowant's  close.     Plaintiff  so  replied; 
ana  issue,  and  verdict,  and  judgment,  for  the  avowant.  Error 
assigned,  the  locm  in  ouo,  was  not  well  described  in  the 
avowry.    But  held,  well  after  verdict,  if  bad  on  demurrer. 
It  is  conceived,  the  plaintiff's  replication  was  good,  if  he 
could  have  proved  the  fact,  the  cattle  entered  through  the 
avowani^s  defective  fence ;  as  then,  he  had  not  a  right  to  take 
them  damage  feasant. 
4  J*Bt.  R.       §  5.  It  is  sufficient,  if  any  dispute  exist  as  to  a  partition, 
414, 416,      to  enable  the  fence-viewers  to  mterpose.   The  objection  was, 
KorS^ht.—  ^^^^  ^^^  J^^y  ^^^  disregarded  an  agreement  between  the  pa^ 
0  Johns.  R.    ties,  as  to  a  partition  fence ;  and  founded  their  verdict  on  the 
136, 137.       decision  of  the  fence-viewers.    New  York  Rev.  Laws,  S32, 
No  dispute — parol  evidence  of  written  notice  to  repair,  is 
sufficient. 

A  promise  hy  A  to  pay  B  a  sum  of  money,  for  removin| 
his  fence  to  widen  a  road,  does  not  concern  title  to  lano, 
nor  is  it  within  the  statute  of  frauds.  10  Johns.  R.  109, 
1 10,  Storms  v.  Snyder,  353. 

Declaration  in  covenant,  for  not  repairing  fences  between 
the  closes  of  the  plaintiff  and  defendant,  whereby  cattle  escap 
ed  into  plaintiff's  close,  and  destroyed  the  grass  and  corn 
there.  3  Went.  448,  &c.  For  breaking  down  fences, Litt. 
Ent.  66;  Mod.  Ent.  %16.  For  not  repairing  fences,  Litt. 
Ent.  69  ;  Plead.  Ass.  254. 
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CASE  ON  TORTS.    FERRIES. 


Art.  1.  General  Principks.  §  1.  In  every  country^  a  fcirj 
forms  a  part  of  a  public  passage,  or  highway,-  wherever  ri* 
vers  or  waters  are  to  be  passed  in  boats ;  and  therefore,  the 
law  of  the  land,  must,  necessarily,  for  establishing  ferries, 
and  keeping  them  in  order,  make  provision,  as  it  does  for 
keeping  highways  in  repair.  They,  tnerefore,  who  have  a  fer- 
ry, must  be  bound  in  a  proper  manner  to  keep  it  up ;  to  have 
suitable  ferry-ways,  boats,  and  attendiants,  at  all  seasonable 
times*  The  natural  consequences  of  this  duty,  enjoined  by  law, 
is,  the  keepers  of  the  ferry  must  have  a  reasonable  compensar 
tion  for  their  time  and  expenses,  fixed  by  law,  and  legally  se- 
cured to  them.  In  this  way,  a  ferry  becomes  property,  an 
incorporeal  hereditament,  the  owners  of  which,  for  the  pub- 
lic convenience,  being  obliged  \pf  law,  to  perform  certain 
public  services,  must,  as  a  reasonable  equivalent,  be  protect- 
ed in  this  property :  hence,  we  must  inquire  what  are  the 
duties  of  ferry-men  ?  what  are  their  riehts  ?  and  how  fer- 
ries are  established  ?  for  this  is  a  kind  oi  property  that  must 
have  a  legal  existence :  the  owners  of  it  must  do  what  is 
utended  in  its  creation ;  and  have  the  rights  or  tolls  le^lly 
annexed  to  it ;  and  the  passengers  must  have  their  rights 
legally  fixed. 

Art.  S.  Arn'e^  established  ly  statute  Uao.    §  1.  On  these  MaM.Lawi, 
principles,  as  early  as  1641, the  legislature  of  Massachusetts  ^'^'^^^^^ 
Colony,  passed  a  law  for  the  regulation  of  ferries.  The  laws 
as  to  ferries,  was  continued  under  the  provincial  government, 
and  in  1797,  were  revised.    The  revised  law  will  show  the 
substance  of  our  laws  at  all  times,  respecting  ferries. 

§  2.  By  the  first  section  of  this  act,  it  is  provided  that  no 
person  shall  keep  a  ferry  in  this  state,  "  so  as  to  demand  f^^iJ**" 

or  receive  pay,''  without  a  license  from  the  Court  of  Ses-  1797 '* 

sions  of  the  County,  which  is  empowered  to  grant  such  li-  Maine  act, 
cense  to  proper  persons,  "  and  to  state  the  fare  or  ferriage,  ^'  ^^^^  P*' 
at  each  ferry,  for  passengers,  horses,  and  other  creatures,  6t3.-^l^»a. 
carriages,  waggons,  carts,  teams,  and  other  things  there  trans-  act,  Dec  sa, 
ported ;"  and  to  take  ^)od  bonds  of  each  ferryman,  "  fw  g^^v,TV^? 

and  regulated  by  tbe  County  Coarts ;  either  party  may  appeal  to  the  Court  of  Appeali, 
as  to  law  or  fact,  or  have  error  or  supersedeat.    The  court  Sxeu  the  ferria^  of  a  hMM  \ 
and  the  statute  reflates  aU  other  fe/ria|;e8  by  that— a  coach,  af  for  six  honeti  kc. 
VOL.  IK  06 


604  '  CASE  ON  TORTS. 

Ch.  67.    the  ybtd^/ performance  of  the  duties  and  services  of  the 
Art.  S*    place,^^  excepting  ferries  then  ^  stated  and  settled  by  the 
vj0-^-%_f  court  or  town^  to  whom  they  appertain.'^ 

The  second  section  directs  all  ferrymen,  at  all  these  fe^ 
ries,  to  ^^  keep  a  good  boat  or  boats,  in  good  repair,''  suitable 
for  the  place ;  ^  and  to  ^ve  ready  and  due  attendance  on 
passengers,  on  all  occasions,  for  the  times,  and  according  to 
the  regulations  established  at  any  ferry."  Penalty  foreverv 
neglect  in  keeping  a  proper  boat,  is  (90,  and  in  such  attend- 
ance, one  dollar ;  half  to  the  state,  and  half  to  the  prosecu* 
tor ;  ^^  and  be  further  liable  in  an  action  on  the  reue,  to  pay 
all  such  special  damages  as  any  person  shall  sustain  by  such 
neglect.'^ 

The  third  section  provides,  that  any  person,  keqting  a 
ferry  ^  or  who  transports  passengers  over  any  stated  ferry  ^  "  so 
as  to  demand  or  receive  pay,''  ^  having  no  right  or  authority 
so  to  do ;"  shall  forfeit  {4,  for  every  onence,  (appropriated  as 
above,)  and  be  further  liable  in  a  special  action  on  the  case^ 
to  pay  such  damages  as  may  or  shall  accrue  to  the  person 
or  persons,  assigned  or  authorized  to  keep  any  such  stated 
ferrv,  or  ferries." 

The  fourth  section  provides,  that  when  the  court  shall 
judge  it  necessary  to  set  up  a  new  ferry,  and  no  one  shall 
appear,  to  keep  it  for  the  stated  profits  thereof,  the  town  or 
towns  in  which  it  is,  must  take  effectual  care  to  provide  pro- 
per ferry-men,  to  be  licensed  as  above,  to  give  bonds,  &c.\ 
the  court  to  state  the  ferriage,  &c.  and  ferry-men  to  keep 
boats,  and  attend  as  in  the  second  section,  on  like  penalties. 
Thus,  by  statute  law,  our  ferries  ever  have  been,  and  are 
established,  and  kept  up,  for  a  stated  toll  or  fare :  the  ferry- 
man, for  his  neglect  of  duty,  besides  the  penalty,  is  liable  to 
an  action  on  the  case,  for  such  damages  as  any  passenger 
may  specially  sustain  by  such  neglect.  On  the  otlier  band, 
every  legal  nrry^man  has  his  action  on  the  reue,  against  any 
one  who  unlawfully  disturbs  his  ferry,  and  takes  from  him 
any  of  his  stated  ferriage. 

The  statute  only  gives  the  action  generally ;  but  in  what 

special  cases  it  lies,  in  what  form,  and  for  what  damages, 

must  depend  on  principles  at  common  law.  There  have  been 

but  a  few  actions  in  England  on  this  subject,  and  still  fewer 

in  this  country :  a  few  however,  follow. 

Sttlk.  719,         Art.  3.^  Actions  against  ferry-men  by  passengers, 

p*^*Aie  §  !•  An  action  on  the  case,  was  brought  by  an  inhabitant 

■»^»«g«'      uf  an  ancient  village,  against  the  {Mroprietors  of  a  ferrv-boat, 

for  not  keeping  it  in  repair.    The  declaration  states,  that  the 

village  of  Littleport  is,  and  has  been,  time  out  of  mind,  an 

ancient  village ;  that  within  it,  is,  and  time  immemorial,  has 
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been,  aa  ancient  river,  called ,  and  over  it  an  ancient    Ch.  67. 

firry^  from  such  a  place  to  such  a  place,  for  passing  it  &;c. ;  Art.  4. 
states  the  toll ;  also  the  prescription  for  certain  inhabitants  to 
be  free  of  toll ;  that  the  plaintiff  is  one  of  those,  and  assigns 
a  neglect  in  not  keeping  a  boat,  &c.  The  plea  was,  that  the 
defendant  hmh  a  bridge  instead  of  a  boat,  and  keeps  it  in  re* 
^  pair,  which  is  safer  than  the  boat,  &c.  The  plaintiff  replied 
*  that  he  was  not  permitted  to  prss  over  any  bridge.  Gene* 
ral  demurrer  to  the  replication,  and  jpinder.  Held,  that  a 
woprietor  of  a  ferry  cannot  let  that  down,  and  put  up  a 
bridge  without  license— if  the  plaintiff  had  paid  toll,  he 
might  have  had  his  action* 

§2.  An  information  was  allowed  against  one^  for  taking  sSaUc.  198, 
more  than  the  ancient  ferriage :  and  the  same  right  may  be  Kinif  r.  Ro- 
tried  in  an  action  on  the  case :  and  so  for  refusing  to  carry  a  I^^'^bT"^?' 
naasenger.  5  Conu  D.  283 ;  and  if  one  have  special  damage,   ^    ' 
by  being  refused  to  be  carried  over,  he  may  have  this  action ; 
but  without  special  damage,  there  can  be  only  an  indictment, 
or  informatKHu    Otherwise  suits  would  be  infinke*    If  the 
owner  of  a  ferry  exact  toll,  where  not  due,  this  action  lies*      i  Com.  D. 

•  Art.  4.  Case  by  the  ferry-man,  againet  one,  moadin^  his  right*  ^^* 

•  §  1.  In  this  case  the  court  decided,  that  in  an  action  by  the  waiet,  R. 
owner  of  an  ancient  ferry,  against  one  who  erects  a  new  ferry  fiJ8, 612, 
near  to  the  plaintifi^s,  he  may  declare  on  his  possession;  and  HuT^uldS 
need  not  state  that  he  keeps  boats  and  ferrymen  to  carry  Saond.  114. 
passengers  over.    In  this  case,  the  plaintiff  declared,  that, 

April  2,  1 740,  and  before,  he  was,  and  from  thence  hath  been, 
and  still  is  seized,  of  a  certain  ancient  ferry  with  the  appurte- 
Bances  called — ^upon  and  over  the  river  isis,  &c.  statiog  the 
several  rates  of  toll,  which  ferry  had  been  in  this  form,  time 
out  of  mind,  &c. ;  that  the  defendant  wronefuUy  set  up  ano* 
ther  ferry,  &c.  near  to  the  plamtiff^s.  Decided  on  a  motion  in 
arrest  of  judgment :  this  was  an  action  against  a  wron^-doer, 
who  disturbed  the  plaintiff  in  his  ferry,  and  not  an  action  for 
the  toll  or  duty.    Judgment  for  the  plaintiff. 

§  2.  This  was  an  action  on  the  case  against  Frank  in.  which  4V.  tE. 
the  plaintiff  stated,  he  w^  Possessed  of  South  Ferry  over  the  666,680, 
Hmther,  and  that  the  defendant,  wrongfully,  carried  passen-  '^^^* 
gers  and  cattle  from  Kingston  %ipcn  Hull,  to  Barton,  and  other 
parts  on  the  coasts,  whereby  the  plaintiff  was  injured  in  his 
right  to  his  ferry,  and  lost  bis  tolls ;  with  some  exceptions 
stated.    It  was  proved,  the  plaintiff  was  lessee  of  the  corpo* 
ration  of  Kingston  upon  Hull,  and  he  proved  a  prescription  in 
them,  to  have  an  exclusive  ferry,  between  that  place  and 
Barton,  with  said  exceptions ;  that  the  defendant,  tne  owner 
of  a  market-boat,  at  Barrow,'  two  miles  below  Barton,  had 
carried  over  persons,  at  different  times,  than  on  market-days, 
from  Kingston  upon  Hull  \p  Barrow^  to  which  place  they  were 
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Cr.  67«    lM>Ba  Me  going ;  that  there  was  a  dailj  ferry  between  Kii^ 
jlru  4*     ^on  and  Barton,  but  none  to  any  other  port  <m  the  Lmcoln^m 
y^^p^,^^,.^^  coasts.    Verdict  for  the  plaintiff,  ibr  damages;  but  the  court 
held,  that  the  plaintiff  could  not  support  his  action,  ^  if  pe^ 
sons  wishing  to  gp  to  Baricn^  had  applied  to  the  defendant, 
and  he  had  earned  them  at  a  litde  distance  above,  or  bdow 
the  ferry ;  it  would  have  been  di  fraud  on  the  plaintiff's  right, 
and  wou|d  be  the  ground  of  an  action."    ^^  But  here  tlwse 
persons  were  substantially,  and  not  colourably,  merely,  car- 
ried over  at  a  different  place,  and  it  is  absurd  to  say,  that  no 
person  shall  be  permitted  to  go  to  another  place  on  the  Hum- 
ner,  than  that  to  which  the  plaintiff  chooses  to  carry  them/ 
^  It  is  admitted  the  ferry-men  cannot  be  compelled  to  carry 
passengers  to  any  other  place  than  Barton^  ^  then  his  right 
must  b^  commensurate  with  his  duty.'* 
EfMz  Mmi.       h  ^*  ^^  ^^^  ^^^9  Chadwick,  brought  his  action  on  the  case 
8.  J.  CoQit,   against  the  proprietors  of  Haverhill  bridge,  and  stated  in  Us 
^'?^'  ^p**"  declaration  he  was,  August,  1794,  and  long  before  had  been 
prietort  of      ***^*^  ***  **•  dmusnt^  as  offtt  and  r^ht^  in  a  certain  ferry  over 
Harerhni      Merrimack  river,  in  said  county,  known  by  the  name  of  Ghad* 
Bridgi  J  De-  wick's  ferry,  for  the  transportation  in  boats,  of  persons,  ca^ 
AiTiwLi   ™S^*  and  beasts,  from  Bradford  to  Haverhill,  and  from  Ha- 
90S^  verhill  aforesaid,  to  Bradford  aforesaid,  with  a  right  to  receive 

toll,  for  the  said  transportation ;  yet  the  proprietors,  not  igno- 
rant of  the  premises,  intending,  &c.  ^  erected  a  bridge  ova*  the 
said  river,  near  to,  and  within  forty  rods  of  the  said  Chad- 
wick^s  ferry,  aforesaid,^  for  a  toll,  &c.  whereby  the  plain* 
tiff  lost  all  his  toll  and  profits,  tec.  ad  danmum,  |l,000. 

6  4.  The  first  plea  was,  not  guilty ;  second,  was  of  a  spe- 
cial act  of  the  legislature^  authorizing  the  defendants  to  erect 
the  said  bridge,  and  providing  a  special  mode  for  ascertsmn 
ing  the  plaintifTs  damage ;  but  the  second  plea  was  stnick 
out,  not  being  filed  in  time.  The  writ  was  setved  on  the  pro- 
prietor's clerk,  by  a  coroner  ;  the  sheriff,  being  a  proprietor* 
§  5.  The  court  was  of  opinion  the  act  did  not,  and  perhaps 
could  not,  deprive  the  plaintiff  of  his  common  law,  and  con- 
6titutk>nal  right,  to  try  his  title  and  damages,  by  a  jnry  in  a 
civil  action.  The  plaintiff  produced  no  original  grant  or  fr 
cense  of  this  ferry;  and  the  court,  as  evidence  of  his  feittntn 
/ee,  allowed  him  to  prove,  by  depositions,  that  eighty  years 
b^ore  the  action,  one  Griffin,  kept  the  ferry,  and  took  toll; 
and  then  to  trace  his  right,  by  deeds  from  nim,  to  the  plain'* 
.  tiff*  To  prove  by  /Nxrof  evidence,  the  net  annual  amount,  or 
value  of  tne  ferry,  and  to  prove  that  sheriff  Bartlett,  as  agent 
of  the  proprietors,  built  the  bridge,  in  the  year  1794;  and 
that  since,  they  have  taken  the  toll,  &c. ;  to  prove  his  agen- 
cy by  parol  evidence,  because  the  plaintiff  cotild  not  have  ac- 
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cess  to  tbe  proprietor's  books,  to  prove  the  appointinent  hy    Ch.  67« 
tkeiii.    The  fMroprietors  in  their  second  petition  to  the  legis-    Ari.  4. 
hture,  to  have  their  estate  increased  in  the  bridge,  stated  s^^^v^toi/ 
that  Chadwick,  by  ancient  deeds,  claimed  to  be  seized  in  fee 
of  the  feriy,  and  this  was  allowed  in  evidence  of  his  es- 
state,  be. 

4  6«  In  this  action,  it  was  objected  that  it  was  grounded  on 
a  tor<,  and  that  the  defendants,  as  a  corporation^  could  not  be 

Eilty  of  a  tort,  and  that  the  plaintiff  could  not  declare,  as  he 
d  done,  for  an  incorporeal  estate,  as  being  seized  ihtretf,  in 
his  demesne  as  oj  fu  and  right,  and  as  not  beinjr  appendant  to 
any  cof]N)rea/ estate,  but  that  he  ought  to  prescribe  m  aue  estaU, 
and  for  the  ferry,  as  aj^ndant ;  that  the  laws  of  Massa- 
chusetts  colony,  and  province,  forbid  any  person  to  keep  a 
ferry,  so  as  to  demana  toll,  unless  licensed  by  tbe  court  of 
sessions  of  the  county;  and,  therefore,  the  plaintiff  clarimed 
an  estate  in  direct  opposition  to  those  laws.  These  points 
were  not  formally  decided  by  the  court,  the  cause  beine  re^  . 
ferred  ;  but  the  referees  reported  a  certain  sum  for  the  plain* 
tiff,  on  the  ground  he  had  such  an  estate  in  the  fen*y,  as  he 
declared  for,  but  subject  by  law  to  have  the  toll  regulated 
by  the  court.  And  this  report  was  accepted  by  uie  Su- 
preme Judicial  Court.  The  declaration  in  this  case,  was  drawn 
by  Parsons. 

§  7.  It  was  proved,  that  January  4,  16S2,  the  town  of  Ha- 
verhill, voted,  that  Goodman  Symonds,  and  his  heirs,  keep  this 
ferry,  on  certain  terms,  and  for  a  limited  ferriage.  March 
3, 1668 — 9,  the  town  agreed  with  one  Andrew  Greely,  to  keep 
this  ferry,  himself  and  family,  for  a  certain  ferriage,  and  pa^ 
40s.  a  year,  to  Symonds's  widow.  April  4,  1682,  Grimi 
took  it. 

§  6.  This  was  an  action  on  the  case,  by  the  town  of  Alms-  Alnubmy, 
bury,  arainst  the  defendant,  for  carrying  passengers  to  the  ^^ 
injury  of  their  ferry,  over  Merrimack  river.     In  the  declara- 
tion, (see  ^m.  Preced.  SOI,)  their  seisin  in  demesne  as  of  fie, 
of  a  certain  passage,  and  right  to  carry  and  convey  the  citi* 
zens  of  this  state,  and  their  norses,  &c.  over  Almshury  firry, 
in  their  own  ferry-boat,  taking  toll,  &c.   as  established  by 
the  court  of  sessions ;  yet  the  defendant,  endeavouring  to  in- 
jure the  plaintiffs,  carried  many  persons,  &c.  (naming  some,) 
over  said  waters,  &c.  received  2<2.  for  each,  by  reason  of   . 
which  the  plaintiffs  were  damnified. 

§  9.  These  actions  shew,  that  some  of  our  ferries  are  con- 
sidered as  private  property,  and  as  estates  in  fee,  and  not  as 
appendant  to  any  corporeal  estate. 

§  10.  The  mode  of  declaring  in  England,  that  the  plaintiff 
is  seized  in  fie,  or  is  possessed,  seems  to  be  more  correct,  than 
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Ctt.  68*    the  fonns  m  our  court&i  as  above  adopted :  which  U,  that  the 
Aft.  1.      plaintiff  is  seittdinhis  demeitu  aa  offu ;  seisin  in  fee,  is  strict* 
v^^'^i,/  \j  right,  according  to  the  nature  of  the  estate ;  but  it  is  ques- 
tionable, if  this  kind  of  estate,  or  any  other  incorporeal  nght, 
or  hereditament,  is  an  estate  in  dememe  ;  a  mode  of  expres* 
sion  appropriated  to  estates  corportaL,  as  houits  and  Amdf ,  and 
other  such  kind  of  estates,  capable  of  actual  bodUy  posses- 
sion* 
6  Johns  E.        §  11*  Where  a  penalty  is  dven  by  statute,  it  must  be  the 
ns,  Aimy  V.  remedy,  &c. ;  as  if  a  person  nave  a  right  to  a  ferry,  ^;ranted 
tute^lntb.'   ^y  statute,  and  a  penalty  is  given,  for  disturbing  his  right,  he 
fiec.  bh.  64.  must  sue  for  the  penalty,  and  cannot  have  case  for  this  dis- 
turbance ;  but  if  a  matter  be  actionable,  at  common  law, the 
general  rule  applies— decided  on  a  certiorari  from  a  justiceB' 
court.    The  Common  Pleas  in  New-York  license  ferries* 

Forms  of  declarations,  jpleas,  &c.  as  to  ferries ;  declaraiioa 
against  the  owners  of  a  ferry-boat,  for  not  keeping  it  in  re- 
pair ;  plea,  no  such  custom,  &c«  1  Lord  Raym.  493* 
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BiitT«r7  Artv  1.  OenercU  princg>les*    §  K  The  right  of  taking  fiibt 
few  AoMii*   is  a  right  of  the  first  importance ;  and  so  is  the  injury;  m  un- 
S?  fowd**  •swfuUy  disturbing  this  right.    This  right  of  catching  fish, 
reported  oa  ^^  ^^^^  or  fresh  water,  has  afforded  not  only  profit,  but  amuse- 
thMe  tub-     ment,  to  the  people  of  every  nation*    The  right  to  take  fish 
4**^*«^*P^  is  common  or  several ;  hence,  one  may  be  disturbed  in  his 
^ttstttoT      right,  where  he  has  it  in  common  wilK  others ;  or  where 
he  has  it  exclusively,  in  the  place  where  the  disturbance  ii* 
It  will  then  be  natural  to  inquire,  where  there  is  a  comtuon 
Jishory  ;  where  a  several  Jiskery ;  and  when  either  is  unlawfiil« 
ly  invaded  or  disturbed. 
tVLCom.        No  people  have  a  better  right  to  expect  riches  and  wealth, 
i^'*^k^'  from  fishing  in  salt  and  fresh  waters,  than  the  people  of  the 
137.-I6        United  States*  A  several  fishery^  is  the  exclusive  rignt  of  fish- 
Mod.  73 ing  in  a  nav^foble  river,  or  arm  of  the  sea :  so  is  %.fru  fisbeiy ; 

1  Mod.  lOS. 

a  Bur.  tan.— 1  Salk.  367,  Wtfren  v.  Matthewi  k  al.-^  Mod.  7tt< 


FISHERIES,  FLATS,  AND  RIVERS.  .    689 

both  are  hj  prtacripiian ;  the  first  can  be  claimed,  only  by    Ch.  68. 
the  owner  of  the  adjoining  land ;    and  a  teveral    fishery,    ArL  3* 
in  one  man,  may  be  subject  to  limited  rights  in  others,  to  ^^rv^h/ 
take  fish ;  as  the  oystery  and  fish  for  one's  table*    See  post* 
The  subject  has  a  right  to  fish  in  all  navigable  rivers,  as 
he  has  to  fish  in  the  sea.    And  2  Salk*  637 ;  three  kinds  of 
fisheries,  5epara(f,/ref,3nd  common* 

Art.  2.  Irhen  a  canrnwnfishety^  &c.  §  1 .  It  is  clear,  that  every  ft  Strange, 
fishery  whatever,  is  c&mmon  to  all^  by  the  law  of  nature,  and  w^'''^*^, 
remains  so,  till  something  is  done,  legally,  to  change  a  common  cro' jai^. 
fishery,  so  that  $omt  persons,  and  no<omer5,  shall  have  a  right  357. 
to  fish  in  any  particular  waters.    This  change  may  be  made,  ^  "fr^^  ^ 
as  it  may  be  as  to  all  other  property  or  rights,  by  conquest,  ^^^  ^n7f 
bv  long  and  immemorial  possession,  or  by  grant,  or  pur-  no  power 
chases.    The  people  of  the  United  States  have,  as  every  peo*  over  the 
pie  have,  an  exclusive  right  to  fish  in  the  waters,  within  tneir  JS^"7f** 
own  limits ;  that  is,  within  their  terriioriesy  and  those  parts  of  hMwicbk 
the  sea^  toiihin  their  sole  jurisdiction^  or  ^jurisdictional  limits  j^  Browii.-*3 
being  all  the  waters,  within  three  leagues  of  their  coasts.  ^^  ^• 
No  where  beyond  on  the  hi^h  seas,  have  the  people  of  the 
United  States  an  exclusive  fishery;  but  by  several  treaties, 
a  fishery  in  common,  with  some  other  nations  :*  By  our  trea- 
ty with  France,  of  February  6,  1 778,  (since  annulled,)  arti-  Art.  11. 
cle  ninth,  the  French  were  not  to  fish  on  the  coasts  of  the 
United  States ;  nor  our  people  on  the  French  coasts :  and 
by  our  treaty  with  Great  Britain,  of  peace,  1783,  the  United 
States  ^  continue  to  enioy  unmolested,  the  right  of  taking 
fish  of  every  kind,  on  the  grand  bank,  and  on  all  the  other 
banks  of  Newfoundland;  also  in  the  gulf  of  St.  Lawrence, 
and  at  all  other  places  in  the  tea,  where  the  inhabitants  of 
both  countries  used  at  any  time  heretofore  to  fish ;''  also  to 
fish  on  such  parts  of  the  coasts  of  Newfoundland,  as  British 
fishermen  use ;  but  not  to  dry  fish  on  that  island ;  also  to  fish 
on  the  coasts,  &c.  of  all  other  British  dominions,  in  America, 
and  to  cure  fish  in  any  unsettled  harbours  and  creeks  of  JV'o- 
va  Scotia,  Magdalen  /i2ancb,and  Labrador^  so  long  as  the  same 
remain  unsettled.    If  any  of  these  rights  be  disturbed,  seour« 
ed  by  this  treaty,  it  is  a  national  affair.    Not  only  lakes,  ri- 
vers, and  straights,  but  all  those  parts  of  the  sea,  within 
three  leagues  or  cannon  shot  of  the  land,  may  be  viewed  as 
lawfully  acquired,  and  may  be  maintained  as  property^  by  the 
nation,  master  of  the  coasts.    Martin's  law  of  nations,  160, 
165. 

§  S.  The  rights  to  be  considered  in  this  chapter,  are  more 
especially  those  our  people  have  in  regard  to  each  other,  in 
their  own  waters;  and  here  the  right,  originally  derived 
from  the  law  of  nature,  is  cofnmon^  unless  made  otherwise,  by 
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wnne  internal  law  or  regidation.    It  is  not  understood  tkal 
diffierent  states  make  any  difference  in  this  respect,  as  to  tbs 
Bank  and  sea  fisheries ;  therefore  the  principles  frbich  apply  in 
Unglaod,  France,  or  in  any  other  nation,  under  one  consoUr 
dated  ffovernment,  apply  here*    But  our  river  fisheries  are 
under  Ae  control  of  each  state,  in  which  they  are  situated. 
w^^M^^        §  3.  By  the  charter  of  W.  and  M.  and  so  in  the  kiog't 
^  *_        charters  generally,  to  the  colonies,  be  expressly  reserved  to 
Same  Rhode  !>»  subjects,  ^^  the  trade  rf  fishing  upon  the  coasts  of  Jfm 
IiUnd,  I6sa.  England,^  in  tie  seas  thereto  adjtrinif^t  ^  or  etnff  arms  of  said 
seasj  or  salt-water  rivers^  where  they  have  been  wont  to  fisb*** 
Hence,  all  Ekiglish  subjects  had  a  right  to  fish,  in  our  sal^ 
water  rivers,  and  arms  of  the  sea,  1^  till  the  revolution; 
and  as  such  subjects,  the  people  of  one  colony  had  this  right 
in  another.    This  was  a  vested  rights  not  devested  by  the  re- 
volution.    There  always  was  a  clause  veriotim  with  tbc 
.     .  above,  m  the  king's  charter  to  Rhode  Island,  &c.    In  this 

charter  also,  whales  and  great  fish  were  granted  to  the  colo- 
ny. See  art.  9,  this  chapter. 
French  drll  Every  servitude  or  encumbrance,  as  a  way,  a  run  of  water, 
edA.  D.*^^  ^^*  ^  extinct,  when  the  ground  to  which  it  is  annexed,  and 
1805,  book  th^  ground  over  which  it  is,  are  united  in  the  same  owner. 
2,  title  4.  ^  La  servitude  est  iteinte  par  non  usage  pendant  trente  ans." 
m^  §  4.  If  the  inheritance,  in  iavour  of  which,  the  servkudc 

702,'  Tos!  ^^  charge  is  established,  belong  to  many  owners,  in  conmum 
and  undivided,  the  enjoyment  of  any  one,,  precludes  the  pr& 
scription  in  this  respect,  as  to  all  of  them :  So  if  amon^  copro- 
prietors,  there  is  any  one  against  whom  the  prescription  cafr 
not  run,  as  a  minor,  this  preserves  the  righu  of  all  the  others. 
This  code  does  not  alk>w  to  be  subject  to  servitude,  but  is 
favour  of  other  lands,  not  of  persons. 

By  our  law,  as  will  be  seen  in  this  chapter,  not  only  fishe- 
ries, taking  oysters,  digging  clams  ni  flats^rounds,  tec.  are 
mcorporeal  hereditaments,  that  may  be  appurtenant  to  Isods 
and  territories ;  but  flats^grounds  themselves^  may  pass  as  €jh 
fwrtmant  to  wbarve;^,  notwithstanding  the  maxim,  that  laod 
cannot  pass  as  appurtenant  to  land ;  for  a  wharf  is  not  land. 
4  D.  Ik  E.  §  5.  In  this  case  it  was  laid  down,  that  every  subject  has, 

fcaJ  ^SL  i****"*^  fi^'i  ^  "g***  ^^  ****  *"  ®"  ^^^  ^f  ^^^  8^^ 5  **"'  ^^^^  ^ 

ford'rl^Rich-  /^^<^riptive  right  may  be  established,  which  destroys  the  gene- 

vdfon  k  ai.  ral  right ;  a  separate  right,  which  takes  it  out  of  the  general 

aST^s^*  i*«le  of  law,  and  makes  a  several  fishery  in  an  arm  of  the 

•«.'  ^^^*     ""  cofnmon  of  fishery  in  one,  he  has  no  property  in  the 

fish  till  caught ;  but  a  man^s  fish  in  his  pond,  enclosed,  may 

be  called  suos^  or  his  property ;  and  one  may  grant  his  wa^ 

ter,  and  the  fish^  pass  in  it. 
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§  6.   In  this  case,  the  court  stated  and  admitted  these    Ch.  68. 
sound  principles :  1.  "  Every  subject  of  common  right,  may     jlrt.  2. 
fish  with  lawful  nets,  in  a  navigable  river,  as  well  as  the  ;  y^^^^m^^ 
sea  :"  (Salk.  357,  PTarren  v.  Matthews.)     2.  "  Every  man  wiiiea  R. 
may  fish  in  the  sea,  of  common  right :''  (8  Edward  4.)     3.  265,  Ward 
"  This  IS  the  law  of  nations,*'  (Grotius,)  and  Bracton  says,  ••  Chiwell. 
"  Publica  sunijtumina  et  partus  ;  ideoqtu  jus  piscdndi  omnibus 
commune  est  inpoirtu  et  influminibus  :"  4.  '^  A  man  shall  not 
prescribe  in  that  which  the  common  law  gives  ;''  ^^  a  man 
might  as  well  prescribe  that  he,  and  all  tho^e  whose  estates 
he  ha«,  have  a  right  to  travel  on  the  king's  highway,  as 
appurtenant  to  his  estate.^' 

§  7.  In  this,  and  a  later  case,  (A.  D.  1768,)  Lord  Mans*  4  Ban*, 
field  and  the  court,  fully  considered  the  above  cases,  and  re-  ^^®^»  ^m'*' 
solved,  that  in  rivers  not  navigable,  the  proprietors  of  the  lands  cot  iTal.  ^^' 
have  the  right  of  fishing  on  their  respective  sides,  each  to  many  casea 
the  middle  of  the  river."     But  in  navigable  rivers,  the  pro-  c^^^^* 
prietors  of  the  lands  on  each  side,  have  it  not  ,•"  *'  the  fishery- 
is  common  ;  it  is  prima  facie  in  the  king,  and  is  public.''  ^^  If 
any  one  claims  it  exclusively^  he  must  show  a  right ;  if  he  ' 

can  show  a  right  by  prescription^  he  may  there  exercise  an 
exclusive  right,  though  the  prescription  is  against  him,  unless 
he  can  prove  such  a  prescriptive  right ;"  where  this  ^^  is 
claimed  and  found,"  it  consists,  '*  with  all  the  cases  ;"  and  7, 

one  '^  may  have  an  exclusive  privilege  of  fishing,  though  it 
be  in  an  arm  of  the  sea."  ^^  Such  a  right  shall  not  be  pre- 
scribed, but  the  contrary,  prima  yjicie  ;"  but  it  is  "  capable 
of  being  proved.^'    Seymour  &  aU  v.  Courtenay  &  al. 

This   was  trespass   for  disturbing  the  plaintiff's  several  ^  Barr. 
fishery  ;  and  proved  a  grant  from  Lord  Clifford,  excepting  ?^^'  2*^" 
aa  oystery,  and  reservmg  to  him  a  right  to  take  fish  for  his  «.  Courte- 
own  table.     Defendant's  first  objection,  that  this  did  not  )iay  &  al. 
prove  a  several  fishery  ;  which  is  one  that  is  exclusive  of  the  ^^^  '*^ 
right  of  all  other  persons  :  2d.  objection,  that  the  plaintiffs  carUi.  885T 
did  not  prove  the  soil  was  granted  to  them  ;  and  none  can  — l  Intt.  4,' 
have  a  several  fishery,   but  the  owners  of  the  soiL     Lord  ^2- 
Mansfield  and  the  court  held,  that  every  thing  necessary  to  l.°cf.  L^f* 
a  several  fisbery,  was  granted  to  the  plaintiffs  :  2.  Not  ne-  112.-^1 
cessary  to  decide,  if  "  a  person  can  have  a  several  fishery,  Ventr.  12«.   , 
without  being  owner  of  the  soil ;"  as  the  court  need  not  §0  "^^^^^^ 
on  the  count,  clausum  fregit^  as  the  plaintiffs  could  maintain  Mod.  97.-^ 
their  action  on  their  counts,  ^^  for  disturbing  them  in  their  Hard.  407. 
several  fishery:"    3.   That  the  party  claiming  a  **'^*'^' T^l^oSalk 
fishery,  roust  ^'  have  the  right  of  fishing,  independent  of  all  267*,  637.-1 
others,"  so  far,  "  as  that  no  person  should  have  a  coextensive  Ley.  253.— 
right  with  him  in  the  subject  claimed ;"  *'  for  where  any  per-  ^  of^c^  "^ 

39, 40,  261,  417.— Co.  Lit.  4. 
VOL.  II.  87 
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Ch.  68.         §  9.  Thus,  the  common  right  to  the  sea^  an  arm  of  the  iea^ 

Art.  3.      and  navigable  rivers^  being  clearly  established  as  prior  to 

^_^^  i-^_^  any  private  exclusive  right  therein  ;    but   capable  of  being 

granted^  and  of  becoming  the  property  of  individuals  ;  and 

the  right  to  rivers  not  navigabUy  being  prima  facie^  clearly 
private^  but  capable  of  becoming  common  ;  it  may  be  proper 

here  to  inquire  what  is  an  arm  of  the  sea  ?  and  what  a  navir 
gable  river  or  not  ?  and  how  their  banks  are  held  ? 
6  Co.  107,  •^'*  ^^^  of  the  sea^  what  ?  '•  It  is,"  says  Lord  Coke, "  where 

110,  CoDsta-  the  sea  or  tide  flows  and  reflows  ;''  *^  and  an  arm  of  the  sea, 
ble'8  cai«.—  where  the  tide  flows  and  reflows^  is  the  same  as  the  sea  itself." 
2/^3.1!  (See  Justinian's  Ins.  lib.  1,  ch.  1,  til.  1  :  4  Burr.  2163.) 
Bracton  h.  In  Constable^s  case  the  court  decided,  that  only  such  goods 
1,  ch,  12,  fo.  as  the  sea  heaves  upon  the  land,  are  wreck  ;  that  the  soil  on 
TreatiMTde'  ^^^^^  ^^®  sea  flows  and  ebbs^  that  is  between  high  and  low  wa- 
Jure  Maris,  ^r  mark^  may  be  parcel  of  the  manor  of  a  subject ;  and  when 
part  1,  ch.  the  sea  flows  ihere^  the  admiralty  has  jurisdiction  there^  even  as 
^jT^J^^  to  murder ;  but  when  the  sea  ebbs,  the  land  may  belong  to 
Roll.  Abr.  81  subject  ;  and  "  every  thing  done  on  the  land  when  the  sea  is 
370.  ebbed^  shall  be  tried  at  common  law  ;  for  it  is  then  parcel  of 

the  county."     The  grant  of  a  separate  fishery^  does  not  pass . 

the  water  or  soil  ;  but  aqua  passes  the  water  ^v\A  fishery^  but 

not  the  soil ;  and  one  cannot  prescribe  to  have  common  of 
Co.  L.  4,  fishery^  or  o.  free  flshery^  and  exclude  the  owner  of  the  soil ; 
^2*-  for  it  is  against  the  nature  of  a  common  right,  or  of  a/r«  or 

common  fishery  ;  as  to  a  several  fishery,  see  Seymour,  &c. 
1  Burr.  192,  §  |0,  Rivers  7iavigable^  &c.  It  is  stated  in  this  case^  that 
Fauoonberr  ^^^  ^^^^^  ^***  ^^^  ^^^"  found  to  be  a  navigable  river,  from 
A.D.  1757.'  Yarum  bridge  to  Low  Warsal  ;  and  it  was  held,  that  the 
—3  D.  &  E.  plaintifi*  had  a  right  to  track  and  tow^  on  each  bank,  without 
^^*  paying  any  acknowledgement  to  the*  respective  owners  of 

the  soil.     6  Mod.  163,  Holt,  C.  J.  held  the  right  existed  ; 

quaere,  if  not  by  usage  ;  for  since  it  has  been  decided  there 

is  no  right  to  tow,  at  common  law. 
3  D.  &  E.  §  11.  As  in  this  case,  A.  D.  1789,  the  court  decided,  after 

^bfru^  ^'  much  consideration,  that  the  public  are  not  entitled  at  com- 
manycaiei  f^^on  law^  to  tow  on  the  banks  of  ancient  navigable  rivers, 
cited.  This  case  respected  the  river  Ouse^  where  the  tide  ebbed  and 

flimed  :  and  further,  that  such  right  to  track  and  fow,  where 

it  exists,  is  by  usage^  and  is  founded  solely  on  the  custom ; 

'contra,  Ld.  Raym.  725,  Young's  case. 
2E8p.66,  7.       §  12.  "  The  sea  belongs  to  the  king,  and  every  nacigahle 
176.  river,  so  high  as  the  sea  ebbs  and  flows  ;  for  so  far  it  is  con- 

sidered a  branch  of  the  sea." 
Essex,  Masf.      §  13.  This  was  an  action  against  the  defendant,  for  Ires- 
'  VeI^^^^  passing  on  the  plaintiff's  flats,  fishing,  &c.  on  Salisbury 

beach.    The  defendant  pleaded,  (among  other  things,)  that 
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the  plaintiff  came  upon  the  land  of  the  defendant  and  others,    Ch.  68. 
and  the  defendant  gently  took  from  the  plaintiff  his  seine^  &c.     ^rt.  3. 
The  plaintiff  replied,  prfc/ucltnon^&c;  because  he  said  that  %^^^^^^^ 
Merrimac  river,  (adjoining  which  was  said  beach  or  flats,) 
*'  is  and  always  was  a  navif[able  river,  and  an  arm  of  the  sea^ 
in  which  the  tide  ebbs  and  flows  ;^  •*  and  in  which  ail  the  ci- 
tizens of  the  commonwealth,  at  the  time  when  said  trespass 
was  done,  had,  and  ought  to  have,  of  common  right,  a  free 
fishery  /'  that  when,  &c.  the  plaintiff  was  fishing  with  said 
seine,  "  in  said  river,  below  low  water  mark^^^  opposite  to  part 
of  the  said  close,  &c.  as  he  had  a  right  to  do  ;  the  defend- 
ant rejoined  the  plaintiff  was  in  said  close,  &c.  as  in  the  plea 
in  bar.    Though  it  does  not  appear  what  was  finally  decided 
in  this  case  ;  yet  it  may  be  observed  that  experienced  coun-  ParsonB  fc 
sel  were  concerned  in  it ;  and  by  the  pleadings,  it  appears  ^'^^^"'y* 
they  considered  the  English  law  on  the  subject,  as  in  force 
here  ;  and  no  case  is  found  to  the  contrary. 

§  14.  In  this  case,  the  charge  against  Smith  &  al.  was,  Dong:L44i, 
that  they  cut  down  piles  fixed  in  the  soil  and  bed  of  the  river,  ^^^^^' 
between  high  and  low  water  mark,  being  a  navigable  river,  (was  J^  q^^^  q^ 

the  Thames,)  and  the  question  was,  '^  whether  the  right  to  io7 Sid. 

the  soil  in  the  bed  of  the  river,  usque  adfilum  aqua,  is  in  the  148.— 
owners  of  the  ground  adjoining  to  the  river.'*    And  the  court  \^^^'  ^^^' 
held,  that  this  right  to  the  soil  of  a  navigable  river,  is  not  by 
prescription  of  law,  in  the  owners  of  the  adjoining  lands.    In 
this  case  it  was  urged,  that  the  proper  tide  in  the  Thames 
flowed  only  to  London  bridge ;  and  that  above,  any  flux  was 
occasioned  by  a  meeting  of  fresh  water  :    Lord  Mansfield    ' 
said,   this   distinction   was  entirely  new.     Judgment   was 
against  the  defendants,  who  attempted  to  justify,  lender  the 
adjoining  owners.     It  therefore  follows,  that  in  the  sea,  and 
arms  of  the  sea,  the  soil,  as  well  as  the  waters,  fish,  clams, 
oysers,  &c.  belong  originally  to  the  kine  or  nation  ;  or  here, 
to  the  individual  state,  as  explained  below. 

Art.  3.  Laws  in  Massachusetts. — §  U  The  statute  laws  in  Mass.  Colo- 
this  state  have  made  several  material  alterations  on  some  of  5^  'J^' ^' 
these  subjects.  By  Massachusetts  colony  law,  it  was  or- 
dained, ^  that  every  inhabitant  who  is  a  householder,  shall 
have  free  fishing  and  fowling  in  any  great  ponds,  bays,  coves, 
'  and  rivers,  so  far  as  the  sea  ebbs  and  flows,  within  the  pre- 
cincts of  the  I6wn  where  they  dwell ;  unless  the  freemen  of 
the  same  town,  or'  the  General  Court,  have  otherwise  appro- 
priated them  :  provided,  that  no  town  shall  appropriate ^to 
any  particular  person  or  persons,  any  great  pond  containing 
more  than  ten  acres  of  land  ;  and  that  no  man  shall  come 
upon  another's  property,  without  their  leave,  otherwise  than 
as.  hereafter  expressed — the  which  clearly  to  determine,  it  is 
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Ch.  68.  declared,  that  in  all  creeks,  coves,  and  other  places,  above 
ArU  3.  a"d  upon  sail  water,  where  the  sea  ebbs  and  flows,  the  pro- 
prietor of  the  land  adjoining,  shall  have  propriety  to  low 
water  mark,  where  the  sea  doth  not  ebb  aboveone  hundred 
rods,  and  not  more,  wheresoever  it  ebbs  further :  provided, 
that  such  proprietor  shall  not,  by  this  liberty,  have  power 
to  stop  or  hinder  the  passage  of  boats,  or  ot&er  vessels,  id 
or  through  any  sea,  creek,  or  cove,  to  other  men^s  houses  or 
lands :  and  for  great  ponds  lying  in  common,  though  within 
the  bounds  of  any  town,  it  shall  be  free  for  any  man  to  fish 
and  fowl  there ;  and  may  pass  and  repass,  on  foot,  through 
any  man's  property,  for  that  end,  so  he  trespass  not  upoD 
any  corn  or  meadow," 

§  2.  This  old  and. important  law,  is  now  constantly  prac- 
tised upon,  in  regard  to  our  harbors,  beaches,  fi  us-groands, 
and  wherever  the  tide  Ms  andfiows^  as  well  as  iofishit^  and 
flowing^  taking  sand,  sea-manure,  and  ballast,  as^he  right  of 
soil  in  flats-grounds.  Also,  in  regard  to  great  ponds,  &c. 
many  actions  have  already  depended  on  this  law  of  various 
kinds  ;  as  actions  on  the  case^  wherever  the  householder's 
privilege  has  been  disturbed  or  invaded  ;  actions  of  trespass, 
when  the  ground  of  the  owner  of  the  adjoining  upland  has 
been  trespassed  upon  ;  and  sometimes  real  actions  to  reco- 
ver the  soil  or  ground  where  the  tide  ebbs  and  flows,  when- 
ever taken  possession  of,  and  claimed  by  another. 

§  3.  The  rights  and  alterations  of  the  common  law,  grow- 
ing out  of  this  statute,  are  numerous,  and  probably,  as  yet, 
but  in  part  disclosed  in  practice. 

§  4.  The  first  clause  secures  to  every  householder^  free  Jishr 
ing  and  fowling^  as  far  as  the  sea  ebbs  andfiowsy  in  the  tomn^ 
and  in  great  ponds^  &c.  where  the  town  or  General  Court, 
had  made  no  different  appropriation ;  but  a  town  could  not 
appropriate  any  pond  above  ten  acres ; — no  instance  is  re- 
collected of  such  a  town  appropriation. 

§  5.  This  act,  as  to  tide  rivers  and  arms  of  the  sea,  seems 
so  far  to  have  varied  the  common  law,  as  to  confine  free 
fishing  and  fowling  to  a  householder^  and  his  right  to  the  It- 
mits  ^  the  town  ;  though  it  is  questionable,  if  the  practice 
has  been  so  confined,  as  to  person  or  place  :  Also  this  act 
seems  to  have  altered  the  common  law,  as  it  limits  the  right 
of  passing  over  the  lands  of  others  to  great  ponds,  by  ex- 
empting from  this  right,  all  tillage  and  mowing  land,  and 
thereby  allowing  persons  to  go  over  pasture,  and  some  lands 
of  others.  This  has  been  the  general  practice  ;  hence,  go- 
ing over  other  men's  lands,  to  fish  and  fowl  in  other  waters 
than  great  ponds,  remained  as  at  common  law  ;  but  the  most 
material  alteration  made  in  the  common  law,  by  this  act,  is 
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in  extending  the  right  to  the  soil,  and  all  benefits  in  or  upon     Ca.  68. 
it,  of  the  owner  of  the  adjoining  upland  to  low  water  mark,     Art.  4. 
which  by  common  law  htlwnr%  high  and  low  water  mark,  on  ^^^^/-^./ 
rivers  navigable,  and  arms  of  the  sea,  are  in  the  public  as  be^ 
fore  stated,  in  the  case  of  Rex  v.  Smith  &  al.     Virginia 
Body  of  Laws,  155.     Any  person,  who  shoots,  hunts,  or 
ranges  on  the  lands,  or  fishes  or  fowls  in  any  waters  inclu- 
ded in  anothcr^s  bounds,  without  his  license,  forfeits  209. 
and  costs,  to  the  informer,  before  any  justice  of  the  peace, 
on  his  confession,  or  the  oath  of  one  credible  witness  ;  but 
if  convicted  on  the  proprietor's  oath,  he  prosecuting,  the 
line  is  to  the  parish. 

§  6.  Also,  since  the  year  1698,  the  legislature  of  Massa-  Saniran's 
chusetts,  has  altered  the  common  law  principle  in  another  }^^^  ^ 
respect,  by  which,  *•  in  rivers  where  the  tide  does  not  ebb  *  **' 
and  flow,  the  owners  of  the  adjoining  lands  are  considered 
as  owning  to  the  channel  or  middle  of  the  river.''  The  le- 
gislature has  exercised  a  power  of  regulating  fish-wares  in 
them  f^  and  from  1741,  have  regulated  mill-dams  and  other 
obstructions  to  the  fish,  passing  up  rivers  and  streams.  The 
owners  of  the  banks  and  mill  privileges,  have  been  obliged, 
by  statutes  passed  for  the  purpose,  to  make  sluice,  fish  or 
passage-ways  for  salmon,  shad,  and  alewives  to  pass  in,  at 
their  own  expense,  and  without  any  compensation.  Yet  the 
owners  of  the  shores  of  the  rivers,  have  been  considered  as 
holding  so  much  property  in  the  soil  to  the  channel,  as  that 
no  other  person  could  improve  there,  preserving  the  com- 
mon law  principle  in  all  respects,  except  as  to  the  salmon, 
shad,  and  alewife  fishery  in  rivers  and  streams. 

In  the  old  towns,  in  Massachusetts,  under  the  Colony  go- 
vernment, the  affairs  of  the  towns  and  of  the  commoners  in 
towns,  were  not  kept  distinct ;  hence,  a  proprietary  grant, 
voted  by  the  town,  attested  by  a  proprietary  clerk,  has  often 
been  admitted  in  evidence  as  in  Adams  v.  Frothingham  i$r  al.  ; 
and  also,  grants  of  proprietors'  lands,  voted  by  them  or  the 
town,  attested  by  town-clerks,  but  before  so  admitted  had 
become  very  ancient. 

Art.  4.  Cases  on  this  Colony  law. 

§  1.  This  was  an  action  of  trespass,  for  carrying  a  vessel  |2?»^*"' 
through  the  plaintiff's  mill-dam  ;  this  dam  was  erected  in  ^fvinaJ**^ 
1746,  under  a  vote  of  the  town  of  Scituate  ;  which  allowed  b.  iqoi] 
the  owner  to  build  a  dam  for  a  corn-mill,  and  flow  a  landing 
place,  where  vessels  were  usually  built.     There  was  a  pas- 
sage-way by  gates  through  the  dam,  for  vessels  built  above 
it,  kept  up  and  continued  until  within  twenty  years  next  be- 
fore the  date  of  the  writ.    The  defendant  justified  under  a 


696 


CASE  ON  TORTS. 


Ch.  68. 

Art.  4. 


York,  Mate. 
A. U.  1799, 
Spring;  V. 
Chase  &  al. 
S.  J.  Court. 


Essex,  Mass. 

S.  J.  Court, 
Not.  1790, 
Common- 
wealth V. 
Pieroe* 


common  right  to  pass  upon  nav^ahlt  waters  ;  and  the  court 
held,  '*  that  the  navigable  waters  of  the  country  were  a  com- 
mon privilege  for  passing  upon  them,  and  that  the  plaintiff 
had  no  right  to  interrupt  it  by  a  dam/'  The  vote  of  the 
town,  in  this  case,  was  of  no  importance,  as  the  town  had  no 
legal  power  to  pass  such  a  vote. 

§  2.  But  it  is  otherwise,  where  the  plaintiff  owns  the  ad- 
joining land,  and  no  tide  ebbs  and  flows  ;  therefore,  when 
the  plaintiff  erected  a  bridge  over  Saco  river,  above  the 
great  falls,  and  above  the  tide  waters^  and  where  he  owned 
the  adjoining  lands^  and  the  defendants  pulled  down  this 
bridge  as  a  nuisance  ;  the  court  gave  judgment  for  the  plain- 
tiff;  because  there  were  not  navigable  waters  where  the 
bridge  was  built ;  yet  this  river  was  convenient  for  boats 
and  rafts,  where  the  bride;e  was  erected,  and  for  many  miles 
above  ;  but  the  great  falls  were  just  below  the  bridge. 

§  3.  In  this  cause  the  court  decided,  that  rivers  and  navi- 
gable waters^  are  common  highways,  in  which  the  citizens 
have  a  common  right,  and  that  no  one,  at  common  law,  has 
a  right  to  interrupt  them  ;  that  the  owners  oi fiats  may  use 
them  in  virtue  of  the  said  Colony  law,  to  low  water  mark^ 
when  the  tide  or  waters  are  not  on  them  ;  but  that  when 
waters  are  on  the  flats^  those  waters  are  common  ;  and  that 
no  one  has  a  right  to  exclude  the  public  from  the  nav^:ation 
of  them.  This  was  a  small  tide  river  in  Salem,  called 
South  River^  and  Pierce  had  continued  out  his  wharf  to  the 
channel  or  near  to  it,  which  was  at  a  considerable  distance 
from  high  water  mark,  and  quite  up  the  river,  towards  the 
head  of  navigation.  The  said  Colony  law  was  read  and  re- 
lied upon,  and  as  a  question  arose  upon  it,  whether  the  wharf 
did  ^^  stop  or  hinder  the  passage  ot  boats  and  other  vessels, 
&c.  the  court  allowed,  on  this  point,  the  witnesses  to  be 
asked  their  opinions  ;  and  further,  on  this  clause,  the  court 
said,  that  wharves  are  useful  and  necessary  to  trade,  and 
may  by  this  act,  and  by  the  common  practice  of  the  country, 
be  built  out  to  low  water  mark^  considering  the  river  in  its 
natural  state^  or  further^  if  not  injurious  to  the  public  interest; 
and  that  if  the  channel  of  the  river,  by  the  course  of  nature^ 
gradually  recede  from  the  shore,  the  wharf  may  follow  it, 
and  still  keep  to  the  edge  of  the  channel ;  but  where  the 
channel  is  made  to  recede  by  the  building  out  of  wharves, 
or  by  any  artificial  work  of  man^  then  the  wharf  cannot  be 
continued  to  the  channel;  for  no  men  shall  take  advantage 
of  their  own  acts  or  wrongs.  Verdict  for  the  defendant, 
because  the  navigation  was  left  convenient. 
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§  4.  The  defendant  was  in  this  case,  char^  with  ob-    Ch.  68. 
strmcting,  by  his  wharf,  an  ancient  nav^trifU  nver,  beine  a     Ari0  A. 
public  h^il^Doajf :  part  of  the  wharf  was  above  and  part  be-  s^p^v-^^ 
low  low  water  mark*    He  contended  if  so  below,  it  was  no  Estej^  M«m. 
obstruction  to  the  navigation,  and  no  injury  to  the  public ;  ^*  ^'  |£^ 
and  that  as  the  channel,  said  to  be  obstructed,  had  been  long  -^^*        * 


filled,  and  become  JUus'ground ;  that  as  a  wharf  above,  had  wealth «. 
for  more  than  seventy  years  obstructed  this  channel,  and  so  ^7?^ 
discontinued  it ;  and  that  as  the  channel  supposed  to  be  in-  ""*^°* 
terrupted,  only  led  bto  a  small  dock,  enclosed  with  wharves 
of  private  persons,  the  injury  complained  of,  if  any,  could 
only  be  the  ground  of  a  cvoil  action.  The  court  also  consi- 
dered the  case,  as  resting  on  this  Colony  law,  and  adopted 
the  same  principles  as  were  adopted  in  Pierce's  case ;  and 
added,  it  is  no  obstruction  to  build  out  a  wharf,  if  a  sufficieni 
Tpasiogt  or  way  i»  Ufifor  ihepublic.  Verdict  was  against  the 
defendant,  as  to  a  small  part  of  the  wharf  in  the  ancient 
channel ;  and  the  evidence  was,  that  there  was  not  a  suA 
ficient  passage-wav  left  for  the  public.  In  this  case,  the  jury 
had  a  view.    And  see  Mass.  act,  JUne  36,  1784. 

§  5.  In  this  action  also,  the  same  Colony  law,  in  regard  to  Enez,  Mnm* 
fiats^  tic*  in  Newburyport,  came  in  question.    The  plaintiff  ^  ^-  ^J?^ 
claimed  jZa<«/rofii  high  water  mark^  to  a  point  many  feet  be-  Adams  lu* 
low  low  water  mark ;  he  owned  the  adjoining  upland,  and  Frothiitf^ 
one  deed  he  claimed  under,  contained  only  the  uplar^  by  hwn — 5 
express  bounds,  above  said  flats.    In  this  case  the  principle  ^^*  ^* 
was  recognized  by  the  court,  that  at  common  law,  all  the 
soil  and  waters  in  the  tide  rivers  or  waters,  belone  to  the 
king,  in  England ;  and  to  the  government  here,  beZoto  h^h  wa- 
ter mark^  or  where  the  tide  ebbs  and  flows,  and  in  the  chan- 
nel; and  therefore,  the  town  or  the  proprietors,  by  the  com- 
mon law,  owned  the  lands  only  to  high  water  mark,  and  not 
below  it ;  and  that  this-  Colony  law  could  not  give  the  town 
or  proprietors,  title,  helow  low  water  mark^  or  in  the  channel ; 
ana  that  a  deed,  given  by, the  town  of  a  flats-lot,  extending 
indejimtehf  towards  low  water.mark^  should  be  construed  to 
extend  to  t7,  as  the  town  had  title  to  it,  under  the  colony  law; 
but  that  it  never  could  be  construed  to  extend  into  the  chan- 
nel, or  below  low  water  mark^  as  the  town  could  not  have  ti- 
tle below  it,  either  by  the  common  or  Colony  law.   As  many 
parts  of  our  flats^ground^  arid  the  rights  of  sea-manure,  &c. 
on  them,  belong  to  proprietors  in  common  and  undivided; 
and  when  those  rights  are  claimed  by  individuals,  they  are 
often  claimed  hy  prescription  or  cuMtom  and  usagt,  against  such 
proprietors,  and  if  disturbed,  actions  on  the  case  are  brought 
against  them  or  their  agents,  or  servants ;  it  may  here  be  use- 
ful to  see  how  these  proprietors  came  into  existence,  and 
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Ch.  68.   how  they  exist,  as  they  do  in  every  port  of  the  state,  as  al- 

ArL  4.      so  in  Maine. 

They  came  into  existence,  >and  have  existed  m  Newbury^ 
(till  1764,  including  Newburyport,)  as  in  other  places.  In 
I^ewbury,  as  in  other  places,  in  the  early  settlements  in  the 
country,  proprietors,  commoners,  and  towns  were  often  con- 
founded. When  our  ancestors  first  came  to  America,  it  was 
usual  for  the  legislature  to  grant  a  township,  say  six  miles 
square,  to  a  manber  of  proprietors  or  granteu  in  fee,  to  hold  as 
tenants  in  common ;  hence  they,  more  or  less  numerous,  be* 
come  tenants  in  common  and  undivided  of  the  towDshqp 
granted,  and  a  great  proportion  of  the  lands  of  Massachu- 
setts and  Plymouth  colonies,  were  originally  granted  by  the 
colony  legislatures  in  this  way ;  as  the  grantees  sold  oS^  or 
set  off  in  severaltu^  lots  and  parts,  they  remained  proprietors 
in  common  of  the  residue,  not  sold  or  set  off;  and  so  they 
have  contbued  till,  in  some  towns,  there  is  a  small  residue 
ieft  held  undivided,  by  the  original  ^ntees,  their  heirs  and 
assigns ;  and  in  some  towns  no  residue ;  and  where  none, 
there  ceases  to  be  there  any  proprietors  or  commoners.  As 
these  legislative  grants  of  townships,  have  ever  been  construed 
tenancies  in  common^  on  the  death  of  a  proprietor,  his  heirs 
have  come  in  to  be  proprietors  of  his  undivided  part,  when- 
ever he  has  not  devised  it,  but  died  seized  intestate ;  and  if 
devised,  his  devisees  have  come  in :  So,  as  apMprietor  has 
usually  had  power  to  sell  and  convey  his  undiviaed  part,  or 
any  part  of  it,  in  such  common,  ana  undivided  lan<&;  and 
many  such  conveyances  have  been  made,  the  proprietors  or 
commoners  in  all  our  old  towns,  especially,  have  become  ve- 
ry numerous.  In  the  sea-ports,  the  JUus-^romtd  generally 
remained  the  longest  undivided,  or  not  set  off,  because,  ex- 
cept a  few  wharf  and  store-lots,  they  were  a  long  time,  and 
large  portions  of  them  still  are,  scarcely  worth  buying  or  beins 
set  off.  These  commoners  too,  have  generally  acted  and 
sold  their  lands,  or  severed  farms  and  building-Iots,  as  cor* 
porations^  on  a  special  law  to  be  mentioned  in  another  place. 
Hence,  it  is  now  difficult,  in  most  places,  to  prove  who  are 
these  commoners  or  proprietors ;  and  often  in  early  times, 
they  acted  in  the  name  of  the  tonm,  as  was  the  case  in  New- 
bury, till  the  year  1700,  and  in  regard  to  some  of  the  ftito- 
ground  there.  It  long  since  became  difficult,  in  many  places 
to  prove  the  legality  of  their  meetings,  in  which  they  made 
the  grants.  The  second  mnt  the  plaintiff  claimed  under, 
in  this  case,  was  made  February  9,  1721, 1722,  by  the  pro- 
prietors, as  a  corporation ;  and  was  of  twelve  rods  of  vpUtnd^ 
four  long,  and  three  rods  wide,  and  bounded  northerly  bv 
Merrimack  river  at  high  water  mark^  and  extended  up  four  roos 
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abore  iu  As  this  grant  was  eapresslj  bounded  by  high  Ch.  68« 
vMUr  markj  and  the  JhUt^rmimd  separated  from  the  vpUmd  ArL  4. 
above,  by  the  express  act  and  intent  of  the  parties,  it 
was  not  held  by  the  court,  and  not  much  urged  by  the  plain- 
tiff's  counsel,  that  the  said  Colony  law  annexed  any  flats  to 
it ;  but  it  was  said  by  the  defendant's  counsel,  and  admitted 
by  the  court,  that  this  law  was  never  to  be  so  construed,  as 
to  violate  the  contracts  of  the  parties ;  and  so  as  to  unite 
what  they  evidently  meant  to  keep  separate ;  and  so  ail  par- 
ties ever  understood  this  grant :  And  such  a  construction  of 
such  a  grant  has  since  been  judicially  confirmed,  (6  Mass*  storer  r. 
R.  435 ;)  but  when  the  grantor  owns  both  upland  and  flats,  FrMman. 
and  grants  the  upland,  and  it  is  uncertain  if  his  deed  includes 
the  flats,  the  law  will  extend  his  grant  to  low  water  mark,  and 
include  the  .  flats  where  not  amve  one  hundred  rods  in 
breadth ;  for  where  the  boundaiy  of  the  grant  is  made  cer- 
tain ;  and  at  high  waUr  mark,  the  Colony  law  does  not  apply ; 
and  where  uncertain,  it  is  a  rule  of  law  to  construe  the  ^ant 
against  the  grantor :  So  this  law  annexed  the  flats  to  tM  up- 
land, hut  in  certain  cases ;  and  as  the  country  grows  older 
and  flats  become  more  valuable  for  wharves  and  other  erec- 
tions connected  with  commerce ;  also,  for  digging  sand,  clams, 
and  collecting  sea-manure ;  many  more  important  questions 
must  arise  on  the  true  construction  of  this  colony  law,  as  to 
which  there  will  be  found  no  decisions  in  those  books,  in 
which  most  of  our  law  is  found,  there  never  having  been 
any  such  law  in  England. 

This  law,  as  above  observed,  gave  a  right  to  fish  and  fowl 
only,  to  a  householder  in  his  town,  varying  from  the  common 
law,  by  which  fishine  and  fowling,  in  rivers,  bays,  coves, 
creeks  and  ponds,  and  where  tides  ebb  and  flow,  are  not  cos- 
fined  to  householders,  nor  to  persons  dwelling  m  the  town,  in 
which  such  fishing  and  fowling  are ;  the  practice,  however, 
on  this  Colony  law  has  been  uncertain,  if  not  as  to  clams  and 
oysters,  it  has  been  as  to  fishing  and  fowling;  the  inhabitants 
of  one  town,  have  often  fished  in  another,  and  there  scarcely 
have  ever  been  any  town  limits  as  to  fowling ;  and  by  this 
Colony  law,  a  man^s  privilege  to  fish  and  fowl,  seem  to  be  as 
much  confined  to  his  town  limits  as  his  other  town  privileges* 

By  the  first  part  of  this  law,  it  seems  to  be  intended,  ^  that 
no  man  shall  come  uponoAer'^properiy  without  their  leave,'' 
in  any  case,  otherwise,  than  afterwards  to  be  expressed  in  the 
iLct,  ^  the  which  clearly  to  determine,"  the  act  goes  on  to  an^ 
nex  the  flats  to  the  upland  sub  modo,  and  subject  to  passages, 
to  men's  lands  and  houses,  and  then  concludes,  by  expressly 
confining  a  man's  right  to  go  over  anotherU  land,  to  fishing  and 
fowling  m  grtai  ponds. 
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It  10  a  reasonable  constmction  of  the  Colony  law,  to  aaj, 
that  the  owner  of  JIaU-fromidj  shall  not  use  it,  so  aa  to  hinder 
persons  passing  to  and  from  their  houses  and  lands,  m  hooU 
€md  other  veaek^  over  such  flats-ground,  when  covered  with 
the  tide  :  and  that  the  last  clause  in  this  law,  respects  onlj 
persons  going  to  fish  or  fowl  in  great  pondt ;  as  to  which  on- 
ly, they  must  so  on  foot  through  another^i  landj  and  so  as  not 
to  tread  down  his  grain  or  mowing  $  com  and  nuadowy  being 
named  only  by  way  of  example ;  then  the  act,  as  to  passing 
over  other  tnenU  Jmdt,  to  fish  and  fowl,  to  dig  clams,  &C 
and  to  sail  in  boats,  being  confined  to  flats-ground,  when 
covered  with  the  tide,  and  to  great  pondt.  Ever^  other  pas- 
sing over  other  men^e  lands,  to  other  purposes,  is  out  of  the 
act ;  that  is,  except  a$  to  great  pondsj  a  man  goes  i^ver  ano- 
ther's land  for  these  purposes,  not  on  the^tohOc,  but  by  com- 
mon law.  Where  this  may  be  done  or  not,  by  common  law, 
must  be  ascertained  by  Englith  books,  and  a  few  cases  on 
this  point,  decided  in  this  country. 
1  Man.  R.  §  6.  This  was  trespass  against  the  defendants,  for  cutting 
^jh?^^  down  piers,  on  the  flats  in  Charles  river,  a  tide  and  navigtAb 
«.  Carttr  k '  nver,  iMrou^ht  by  the  owners  of  the  adjommg  upland.  The 
•L  Court,  in  this  case,  decided :  1st.  That  the  proprietor  of  die 

land,  bounded  on  the  sea,  has  the  exclusive  right  to  low  wa- 
ter mark :  3d.  That  the  authority  of  surveyors  of  highways, 
as  such  is  confined  to  highways,  on  hmd,  and  does  not  extend 
to  rivers,  such  as  Charles  river,  &c.  3d.  That  thoui^  each  in- 
dividual inhabitant  of  Charlestown,  and  so  of  the  state,  had  a 
right  to  pass  and  repass,  on  the  waters  of  Charles  river,  so 
long  as  tne  owner  of  the  adjoining  lands,  leaves  them  open; 
vet  he  may,  when  he  pleases,  enclose,  build,  and  obstruct,  to 
MW  water  mark,  and  exchide  all  mankind.  This  doctrine 
was  advanced  by  Sullivan,  and  confirmed  by  the  court,  and 
no  argument  appears  in  the  case.  On  what  ground,  can  this 
owner  exclude  all  the  world  from  the  flats,  by  biulding  on 
them,  if  he  hinder  others  passing  in  boats  or  other  vesMs; 
certainly  not  by  the  common  law,  for  by  that,  the  public 
own  the  flats,  mr  is  it  a  fair  construction  of  the  Colony  law, 
to  say,  this  owner  has  an  akeohUe  right  to  build  to  low  water 
marfc,  in  all  cases,  if  he  chooses;  as  seems  to  be  asserted 
in  this  case,  for  this  law  expressly  makes  his  ridbt  to  the  flats 
conditional ;  and,  see  the  fitth  head  in  St<H*er  v.  Freeman,  and 
see  the  Colony  law  of  1641,  on  this  point. 
OMuf.  R.  §7.  This  was  an  actiim,  to  recover  a  part  of  India-Street, 
35^i^J"«  in  Boston,  formerly  flats-ground ;  and  the  court  held,  that  a 
11^,^^]^^^^  wharf  is  not  to  be  considered  as  land,  ^  withm  the  construc- 
ciation,  ia  tion  of  the  maxim,  that  land,  cannot  pass  as  appoirtenant  to 
land,*'  but  as  a  structure,  erected  for  particular  purposes,  widi 
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which  flats  necessuy  for  the  use  of  it,  and,  usually  ocoqiiecl    Co.  68. 
with  it,  '^maj  pass  as  cjpurfoMnt.'.'     !  .      .     jlrt.  4. . 

§  8*  This  was  trespass,  for  defendants  entering  upon  the  i^^^-^^r^ 
plaiQtiff 's  /ftto-groiifui,  in  Cape  Elizabeth.  Plea,  not  guilty,  s  Man.  R.  " 
and  soil  and  freehold.    The  court  held,  1st.  The  owner  of  jjf*®***^*' 
the  adioining  upland,  is*  also,  owner  of  the  flats  to  low  wafer        ''*"* 
marie,  by  our  conunon  law ;  that  is  by  said  Colony  statute,  if 
not  above  one  hundred  rods,  &c. 

.    3d.  The  ihortj  is  that  land,  which  is  between  high  water 
and  low  water  mark ;  and  has  two  edges. 
.    3d.  The  owner  may  transfer  his  upland,  without  the  flats, 
or  the  flats  or  any  part  thereof,  witnout  the  upland ;  and 
running  to  the  «Aore,  may  mean  to  h^h  water  tnark* 

4th.  By  the  English  common  law,  ^^  the  owner  of  land 
bounded  on  a  firesh  water  river,  owned  the  land  to  the  centre 
of  the  channel  of  the  river,  as  of  common  right  ;^'  but,  6th.  ^  If 
his  land  was  bounded  on  the  sea,  or  on  any  arm  of  the  sea, 
where  the  tide  ebbed  and  flowed,  he  could  not,  by  such  boun«' 
dary,  hold  any  land,''  below  hieh  water  mark,  ^  but,  the  sub- 
ject might  claim  the  land  below  high  water  mark,  against 
the  king,  either  by  grant  or prucripiUm,  by  the  Colony  law; 
the  common  law  is  altered,  and  the  owner,  &c.  holds  to  low 
water  mark,  &c.  *^  ^  but  the  rights  of  others  to  convenient 
ways  are  saved,  agreeably  to  the  provision  in  the  ordinance.'' 
*Here  the  deed  was  to  the  sea  iftare,  and  bounded  by  it,  and 
shore  means  the  same  2Ajlats,  that  is,  the  space  of  ground  be- 
tween hifh  and  low  watermark.  The  Ohio  river  boundary 
between  Kentucky  and  Indiana,  is  low  water  mark,  the  In- 
diana side  of  the  river ;  this  rule  holds,  where  an  old  state, 
&c.  Virginia,  has  a  river  as  the  Ohio,  running  through  it, 
and  grants  the  lands  on  one  side;  the  middle  is  the  line  ge^r 
endly ;  Handley's  Lessee,  v.  Anthony,  &  al.  5  Wheaton,  374, 
385. 

§  9.  In  this  case  it  was  decided,  that  when  a  statute  impos-  <^Jf**  ^- 
es  a  pecuniary  penalty  for  erecting  an  obstruction  in  a  river,  ^^^^y^ 
and  declares  also,  that  it  it  shall  be  considered  as  a  public  ^  Koowltoa. 
fiusance  ;  the  ofience  may  be  punished,  though  not  prosecuted 
as  such  nusance,  and  the  erecting  a  dam,  across  a  river  or 
stream,  as  Sandy  river,  &c.  is  not  an  offence  at  common  lav, 
but  by  statute.    See  more  of  this  case,  Ch.  187. 

§  10.   The  inhabitants  of  Randolph,  sued  for  their  pro-  gj^^^JJ* 
portion  of  the  mcmies,  the  inhabitants  of  Braintree  haa  re-  ^^  ^^ 
ceived  from  the  proceeds  of  a  fishery^  in  the  rioer  Monanupiitj  Bnintiee* 
in  Braintree;  from  which  town  Randolph  was  set  off*  in  1793. 
The  claim  was  on  a  special  clause  in  the  act  of  1793.  Held, 
not  entitled^  thouch  this  act  allowed  Randolph,  their  propor- 
tionable part  of  all  property  whatever,  or  of  what  kina  or 
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Cb.  M*    deieripciiii  soe?«r,  of  said  town  of  BniMw;  not  praptilj 

Art.  5*      withm  the  meanmg  of  the  claiiseb 

K^^s/"^^       AftT.  5.  Common  low  rifkt^  to  past  mufAm^f  hni  tofith^lrc* 

§  1*  This,  Hke  the  towns^ jmAzbof BjCmahe ooly by  hm^ 

time  out  of  mind,  or  by  graat,or  by  a  way  of  necessity,  am* 

ing  out  of  a  grant,  or  some  levy  upon  lands,  whereby  a  way 

becomes  abMlutely  necessary  ;  a  path  for  me  over  anolher'f 

Ami,  to  go  to  fish,  may  be  very  convenient  for  me ;  so  it  may 

often  be,  to  go  my  cornfield,  my  pasture  or  to  my  wood  lot,  but 

I  never  can  claim  one,  to  either  of  these,  merely  because  con* 

venient  for  me  ;  but,  it  must  be  by  a  proper  laying  out  of  a 

way,  or  by  grant,  ot  of  such  necessity.    See  this  subiect  of 

a  neht  ofpossing  over  another's  land,  considered  under  the 

headofWa^Ch*  79. 

EiMx^us.      §  9«  In  this  case,  White^  brought  an  action  againstWhitti- 

1^2  T^te  er,  for  going  over  the  plaintiflb's  land,  to  Merrimack  river, 

6  J  ciwt    ^^  ^^^^^  catching,  and  carrying  away,  1000  of  the  plaintiffs 

shad  and  salmon,  of  the  value  of  ^50,  erectbg  a  wnari^  tu. 
Plea,  not  guilty,  as  to  all  except  taking  and  carrying  away 
the  fish.  As  to  the  fish,  the  defendant  justified,  and  said  the 
place  was  adjoining  Merrimack  river,  and  bo«mded  by  the 
waters  of  it,  and  prescribed  for  a  right  in  the  inhabitants  of 
Methuen,  to  take  shad  and  salmon  at  all  sMionable  tima^  in 
this  river,  and  a  rig^t  to  pass  said  close  for  the  purpose,  kc ; 
that  the  defendant  was  one  of  them,  and  at  a  seasonbletiBie, 
caught  said  fish ;  and  to  that  purpose,  entered  said  close, 
&c.;  and  trod  down  said  grass,  as  was  lawful,  &c.;  hoc 
paratus,  &c.  The  plaintifi*  replied  and  denied  the  frucrijh 
iive  rights  to  pass  his  close  k/c*  Also,  defendant  pleaded  a 
third  and  fourth  plea,  that  certain  proprietors,  of  which  he 
was  otie,  had  a  certain  fish  place  and  wnaif,  at  the  river,  and 
a  proprietor's  way  of  necessity  to  it,  &;c 

On  this  and  similar  cases,  it  may  be  observed,  that  all  oar 
pleadines,  usually,  are  accordmg  to  the  English  common  law* 
Decided  in  Connecticut,  A.  D.  1818,  that  the  proprietors  of 
land  on  Connecticut  river,  above  the  flowing  of  the  tide,  have 
an  exclusive  right  of  fishing,  and  of  the  use  of  the  water  gen- 
erally, to  the  middle  of  the  river ;  subject  only,  to  the  pub- 
lic right  of  iMissage,  with  boats,  rafts,  &c« 

7  MaM.R.         §  3.  In  tnis  action,  the  court  held,  that,  where  land  lyiag 
^,  Ktnc^  9.  ^ji  gg^^ii  gjj^  0f  a  river,  was  owned  by  tenants  in  common, 

^*  and  they  divided,  assigning  the  land  on  one  side  of  the  river, 

to  one,  and  that  on  the  other  side,  to  the  other;  the  true  di- 
viding line,  is  the  thread  or  middle  line  of  the  river. 
10  Mast.  R.      §  4.  In  this  case,  the  court  held,  that  Where  an  ancieat  lo- 
^^' &ij      cation,  or  grant  by  proprietors  of  a  township,  bounded  the 

«.  Winilow. 
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iaaid  granted,  by  a  way,  which  way  adjoined  the  sea  shore ;    Ch.  68. 
the  ordinance  of  1641,  didnot  pasa  ihtjws^  on  the  other  side     ArU  6. 
of  the  waT,  to  the  ^prantee ;  in  every  case  of  a  mixed  posses-  \^0-v-^u/ 
tion,  the  legal  seism,  is  according  to  the  title.  The  location 
was  1736. 

Art.  6«  Matsaduutiti  Acta  nguhtting  shady  jolmon,  and 
akmifejidufy^  m  rioert  and  streams* 

§  1.  These  acts,  generally,  give  towns  and  individuals, 
-ice  right  to  take  these  fish,  where  they  have  no  right  at 
coonnon  law ;  as  where  these  acts  empower  towns  andindi- 
Tiduals,  who  do  not  own  the  soil,  and  who  do  not  own  non* 
navigable  rivers  and  streams,  to  have  fish  passage-ways 
through  the  mill  s^ld  other  dams,  of  those  who  do  oum  the 
soil  and  these  rivers  and  streams,  and  without  their  consent ; 
nor  are  these  rights  of  [Hroperty  afiected  and  changed,  gene* 
rally,  by  standing  lams^  by  which  the  legislature  is  wund 
by  the  constitution,  to  govern ;  but  it  is  said,  that  from  the 
first  settlement  of  the  state,  men  have  understood  that  they 
have  held  these  non-navigable  rivers  and  streams,  subject  to 
this  legislative  controul,  and,  therefore,  it  is,  as  it  wete,  a 

?art  of  our  common  law ;  but  it  is  not  true  that  this  controul 
egun  with  the  early  settlements  of  the  state,  nor  were  the 
great  injuries  these  acts  have  done  and  do,  to  mill  owners, 
without  the  least  compensaticm,  taken  into  view,  as  a  part  of 
the  tenns  of  the  origmal  grants  of  our  mill  seats  and  mill 
streams* 

§  2.  In  the  year  1 709,  an  act  was  passed  in  the  Province  Man.  Act, 
of  Massachusetts  Bay,  enacting,  '^  tnat  no  weares,  hedges,  {?^*T 
fish-garths,  stakes,'^  or  other  disturbance  or  incumbrance,  ^^* i^i^ 
shall  be  made  across  any  rtper,  to  stop  or  straiten  ^^  the  natu-  p.*  99t.—  * 
ral  or  usual  course  and  passage  offish^  in  their  seasons,  or  See  Maine 
spring  of  the  year,  without  the  allowance  of  the  court  of  ses-  S^i^*',,!,. 
sions  of  the  county,  who  have  power  to  allow  the  same  or  512, 517 ; 
to  deny  it;  and  if  not  so  allowed,  all  such  obstructions  are  di.  178, 179. 
declared  to  be  nusancts,  and  abatable  as  such,  by  a  writ 
from  the  said  court,  or  any  two  justices^  quorum  unus^  to  the 
sherifi*  or  constable,  &c. ;  but  the  power  to  abate  did  not  ex« 
tend  to  any  millndam  Uien  made,  or  afterwards  lawjidh 
made.    This  act  is  still  in  force,  and  extends  to  ^  any  rvotr^ 
and  the  following  general  acts,  are  also  in  force* 

§  3.  By  this  act,  a  penalty  of  £lO  is  added,  to  enforce  Man.  Act^ 
the  above  law ;  half  to  the  imbnner,  and  half  to  the  poor  of  JJI^**^ 
the  town,  where  such  incumbrances  are  set  up.     By  these  laoi,*  p.  ^^ 
acts,  owners  of  non*navigable  rivers  were  obliged,  on  large  lOOs! 
penalties,  to  keep  them  and  all  their  streams,  suitable  for 
these  fish,  open  and  clear  of  all  these  obstructions. 


704  CASE  ON  TORTS; 

Cb*  68.  §  4.  In  this  additional  act  of  1741,  it  is  enacted,  tliat 
ArL  6.  whoever  /Aerea/)er,  Jbuilt  a  ^^  dam,  across  such  river  or  stream, 
where  the  sahnon,  shad,  alewives,  or  other  fish,  umalhf  pass 
up  into  the  natural  ponds,  to  cast  thear  spawn,  shall  inake  a 
sufficient  passage  for  the  fish  to  pass  up  such  rivep  or  stream, 
through  or  round  such  dam,  and  keep  it  open  for  the  fiee 
passage  of  the  fish  from"  April  1  to  May  31,  yearly ;  and 
*^  owners  or  occupants''  of  mill-dams,  before  built,  were  di- 
rected to  make  like  passage-ways  through  or  round  thdr 
dams,  and  so  to  keep  tnem  open,  on  penalty  of  £50  for  each 
offence ;  but  in  some  towns  the  selectmen  had  power  to  r^;ii< 
late  the  ftme#,  not  exceeding  sixty  days  in  a  y«ar ;  and  so 
suitable  passage-ways  were  ordered  for  the  fish  to  pass  down, 
in  their  propner  seasons,  on  lUce  penaldes  $  there  .was  also,  a 
special  provision  in  this  act,  as  to  dams  erected  liefore  1709, 
to  lay  the  expense  on  the  town,  receiving  the  4ienefit ;  and 
the  towns  were  to  choose  persons  to  see  the  acits  executed; 
and  to  appoint  proper  places  ^  for  taking  such  fish  with  scocp 
ntU^^  and  to  limit  the  days  for  taking  the  fish.'  The  fines 
were  appropriated  as  above. 

§  5.  An  act  the  same  year,  gave  a  penalty  of  lOf*  for 
taking  fish  at  any  other  time  or  place  than  so'  appointed  by 
the  town,  and  appropriated  as  above. 
Mail.  Act,         $  6.  A  further  additional  act  in  1743,  enacted,  that  any 


may  appoint  a  committee  of  three  persons,  on  oath,  to  regu- 
late the  passage-way  through  and  round  the.  dam,  and  re- 
port, which  report  when  accepted,  is  the  rule ;  but  either 
party  aggrieved  by  such  order,  may  apply  to  the  same  court 
once  more,  for  alterations,  &c. 
Mm.  Act,        §  7.  In  1745,  another  long  additional  act  was  passed,  re- 
M.  L.  10^'   ^y^rig  much  of  the  former  acts,  and  empowering  the  said 
to'ioao— A.  court  to  determine  on  the  report  of  any  such-  committee,  as 
D.  1801.^    aforesaid,  the  expediency  of  such  dams  being  opened;  and 
^SS^ia    ^^^  inquiry  is,  if  "  the  passing  of  the  fish  up  such  river,  will 
C.ft  P.         ^  of  greater  general  benefit,  than  the  leavinqg  open  of  pas- 
Lawt,  ed.      sage-ways  in  such  dam,  will  be  of  damage  to  the  owners  of 
the  mill  and  other  persons  \  but  the  stopping  any  such  way 
does  not  prevent  a  new  application  to  the  court,  to  have  one 
opened.    By  this  act,  it  is  further  provided,  that  owners  of 
mill-dams  shall  keep  such  passage-ways  in  their  dams,  only 
in  rivers  and  streams,  where  ^  salmon,  shad,  and  alewives,'^ 
usually  swim,  or  pass ;  other  fish  beinff  deemed  of  too  little 
value ;  however,  the  said  court  may  order  passage-ways  for 
these  other  fish. 
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§  8.  In  addition  to  these  general  laws,  there  are  a  multitude  Ch.  68. 
of  statutes,  passed  from  time  to  time  hy  the  legislature,  for  ArU  7. 
the  regulation  of  the  passage  of  fish,  up  and  dovrn  particular 
rivers  and  streams ;  they  are  generally  formed  on  the  same 
principles  as  the  c^eneral  acts  above  stated,  though  the  S.  J. 
Court  has  decidetl,  that  all  these  fish  acts,  whether  general 
or  confined  to  particular  rivers  or  streams,  are  public  acts, 
and^so  to  be  treated  in  pleading  them;  yet,  to  every  sub- 
stantial purpose,  these  acts,  relating  only  to  particular 
streams  and  rivers,  arc  more  properly  private  acts ;  and  so 
have  all  the  committees  of  the  legislature  who  have  superin- 
tended the  publications  of  the  laws  considered  them. 

§  9.  It  does  not  appear,  that  any  such  laws  as  are  here  . 
stated,  general  or  special,  were  passed  in  the  colony  of  Mbs^ 
sachusetts,  till  the  year  1709,  though,  very  early,  laws  were 

Essed  for  regulating  the  cod  and  mackerel  fisheries,  and  the 
nk  and  other  cod  fisheries. 

§  10.  Law  in  J^ew  York^  as  to  rivers.  Act,  (sess.  24,  ch. 
186,  s.  34)  declares  certain  rivers  and  streams,  public  high- 
ways, but  does  not  name  the  Battenkill ;  yet  the  court  held, 
that  as  this  river  had  been  used  as  such  oy  the  public,  for 
the  purpose  of  rafting  down  boards  and  timber,  for  twenty- 
six  years  and  more,  the  usage  had  created  a  public  right,  and 
an  action  lay  against  the  owner  of  a  mill-dam,  for  obstruct- 
ing the  navigation  so  as  to  injure  the  plaintifT^s  raft,  in  pass- 
ing over.  10  Johns.  R.  236,  Shaw&  al.  v.  Crawford ;  cites 
Palmer  v.  Mulligan,  see  ch.  68,  a.  27;  Rex.  v.  Lloyd,  1 
Camp.  260;  and  Beales  v.  Shaw,  ch.  68,  a.  l,s.  2;  Stough-. 
ton  V.  Baker,  ch.  68,  a.  7,  s.  5. 

Art.  7.  Remedy.  §  1.  In  all  these  cases,  in  which  a  right 
to  take  fish,  and  so  forth,  vests  in  any  pei^n,  either  by  the 
common  law  or  by  virtue  of  any  of  the  aforesaid  acts,  and 
that  ri^ht  is  invaded  or  disturbed,  or  where  any  pereon  hav- 
ing a  right  to  dig  sand,  or  clams,  or  take  sea-manure  on  any 
Jlats,  heachesj  or  shores,  between  high  and  low  water  mark,  is 
disturbed  in  the  enjoyment  of  this  right,  the  proper  remedy 
is  generally,  &y  this  action  on  the  case,  in  whicn  the  plaintiff 
states  his  right,  if  he  contends  with  one  having  a  right,  or 
his  possession,  if  his  action  be  against  a  mere  wrong-doer ;  the 
plaintiff,  also,  states  the  injury  he  has  sustained  by  the  de- 
fendant's act,  and  his  damaees.  In  some  cases  the  general 
court  has  given  other  remedies,  as  by  action  of  debt,  by  in- 
dictment, information,  &c. 

•  §  2.  There  have,  as  yet,  been  but  a  few  judicial  construc- 
tions of  these  laws.  Some  part  of  such  as  there  have  been, 
are  already  noticed ;  a  few  more  points  decided,  and  cases 
follow. 
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Ch.68. 
AtU  7. 

3  Mmas.  R. 

95S,  Adams 

bam. 


4  Muf.  B. 

Coo\idge  V. 
WUUami. 


4  Mast.  R- 

53S,  Inhabi- 
tant! of 
Stonghton  v. 
Baker. 


§  3.  In  this  case,  there  were  some  other  points  settled  as 
to  fiaU^  useful  to  be  known  in  every  kind  oil  action  coscem* 
ing  them;  as, 

1.  A  proprietary  grant,  made  A.  D.  1680,  ^  of  a  piece  of 
land  h€Um>  high  water  mark^  to  set  a  shop  upon,  not  exceed* 
ing  forty  feet  in  width,^*  was  construed  to  extend  to  Urn  wh 
Ur  mark :  3.  A  conveyance  of  a  moiety  of  a  piece  of  land  b 

auantity  and  quality,  creates  an  estate  in  common,  between 
lie  erantor  and  grantee,  and  if  in  the  upland,  then  also  in 
the  flats  adjoining^ 

3.  Whatever  addition  is  made  to  shores  o!  rivers,  ba^, 
coves,  &c.  by  alluvum  from  natural  causes,  or  from  a  uDKm 
of  natural  and  artificial  causes,  belongs  to  the  owners  <^  the 
shores. 

4.  Low  water  mark  is  a  description  of  the  boundary  of 
land,  in  a  judgment  in  a  real  action,  sufficiently  certain  to 
enable  the  sheriff  to  execute  such  judgment,  by  a  habere  far 
das  seisinam. 

§  4.  This  was  an  action  on  the  case^  on  a  private  statute, 
passed  in  1798,  to  recover  treble  the  value  of  certain  shad 
and  alewives,  alleged  to  have  been  taken  by  the  defendants, 
within  the  limits  of  WaterUnmu  In  this  case,  the  court  held, 
that  ^^  towns  adjoining  on,  or  extending  across  a  iui9tga« 
ble  river,  may  own  the  soil  of  theflats^  or  even  of  the  Aamr 
ne/,  if  a  grant  has  been  obtained  of  the  government ;"  "  but 
the  property  of  the  Jish^  and  also  of  the  <uIe-tDa<er«,  is  in  the 
public." 

2.  But  by  the  common  law  here,  towns  may  appropriate 
the  fish,  if  not  appropriated  by  the  legislature."  Colony 
Act,  1641. 

3.  ^^  But  to  take  the  fish,  no  one  can,  lawfully,  go  on 
another^s  land  without  his  leave." 

4.  ^^  If  no  appropriation  be  made  of  the  fish,  any  citizen 
can  take  them,  so  that  he  trespass  not  on  another^s  soil." 

5.  Where  two  towns  adjoin  a  river,  the  citizens  of  each 
may  take  the  fish  swimming  in  their  tide->waters. 

6.  Putting  ^^  the  seine  into  the  rive^on  the  CanAridge  side, 
and  extending  it  across  the  river  over  theflats^  on  the  Wakt' 
town  side,  and  there  drawing  the  seine  on  shore  the  Camr 
bridge  side,  with  the  fish  in  it,"  is  a  fishing  the  Cambridge 
side  and  lawful.    The  plea  was,  not  guilty. 

§  5.  In  this  action,  the  court  held,  that  the  crant  of  a  dam 
'  and  wcare  by  the  town,  confirmed  by  the  legislature  in  1634, 
upon  Neponset  river,  with  the  exclusive  right  to  take  fish  in 
the  river  below  the  dam,  does  not  preclude  the  public  from 
a  right  to  have  ^  convenient  passage-way  for  the  fish  to  as- 
cend the  river  to  the  ponds ;  though  this  right  was  not  exe^ 
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eked  till  1 789 :  9.  That  eveiy  owner  of  a  mill-dam,  holds  it    Ch.  68. 
under  the  Umitation,  that  a  sufficient  and  reasonable  passage*    ArU  8* 
way  shall  be  allowed  for  the  fish ;  and  that  this  limitation  is  s^^-v^i^ 
not  extinguished  by  any  neglect  of  the  government,  in  com- 
pelling the  owner  to  comply  with  it* 

3*  That  the  government  may  compel  such  a  complU 
ance,  by  their  committee,  but  if  a  prostration  of  the  dam,  not 
within  such  limitaiion,  be  made  by  such  committee,  the  own- 
er may  have  a  remedy,  by  action  at  law. 

4.  Such  committee  may  cause  the  alterations  to  be  made 
under  their  directions,  but  they  are  not  penonalh/  answera* 
h\e  to  the  persons  they  employ. 

5«  As  the  exercise  of  this  power  is  personal^  it  cannot 
be  delegated  to  another  person,  or  even  to  one  of  their  own 
-number. 

§  6.  In  this  fish  action,  the  defendants  pleaded  in  abaUmmij  s  Man.  R. 
and  the  plaintifi'  demurred  to  the  plea :  and  before  iudg-  266,  Bum- 
ment,  the  ddendant  voluntarily  pleaded  to  the  action ;  here-  ^^JJer  — 
by  he  waived  his  plea  in  abatement.  Peake,  so. 

And  the  court  held,  1st.  the  legislature  has  power  to  re- 
gulate the  taking  of  fish,  within  the  state,  on  penalty,  &c. 

2.  All  acts  for  regulating  the  taking  of  fish,  are  public 
acts. 

3.  In  auitrnn,  for  taking  fish,  contrary  to  a  statute,  the 
plaintifi*  aeclared  that  the  ctefendant,  on  such  a  day,  took  the 
fish,  and  on  three  other  days  and  times,  between  that  day 
and  a  certain  other  day,  took  the  fish,  and  demanded  four 
several  penalties ;  and  a  verdict  for  one  is  good. 

4.  Such  an  action  lies  against  one  or  more  ofienders, 
without  joining  the  rest. 

§  7.  This  was  a  prosecution  for  taking  fish  in  Cathance  sMim.  R. 
river,  and  the  court  decided,  that  acts  are  public^  which  are  3M,  Com- 
made  to  preserve  fish  and  impose  penalties  for  the  breach  of  j^^^^J^ 
them,  an  all  persom  offendin^^  and  need  not  be  set  out  in  ^y. 
pleading ;  for  though  this  act  respects  the  fish,  but  in  two 
counties^  yet  it  imposes  penalties  on  all  offenders  whatever. 
The  court  said,  that  "  every  citizen  must  take  notice  of  this 
statute  at  his  peril  ;^'  it  is  therefore  a  public  statute. 

§  8.  See  Mass.  acts,  as  to  pickerel,  of  February  3,  1819, 
and  June  19,  1819,  for  the  preservation  of  them,  &c. 

Aet.  8.  Cod  and  $taMurus  regalattd* 

From  the  earliest  settlement  <rf  Massachusetts,  the  cod  and 
aea  fisheries  (in  contradiction  to  the  river  fisheries)  have 
been  an  object. 

§  1.  As  early  as  1646,  the  Colony  legislature  recited  that  ColonyLaw, 
foreign  fifhtrmm  had  been  accustomed  to  use  unsettled  har-  ^  ^'  l^^t 
bours  and  places,  and  to  take  wood  and  timber,  at  their    ^* 
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.Ca.  68. 

Art.  8* 

A.  D.  1668. 


ProTince 
AcU,  169f . 


Act  of  the 
United 
States,  Feb. 
16,  17W. 


pleasure,  and  then  forbid  any  fishermen. to. ent^  on  lands 
appropriated  to  any  town  or  person,  by  royal  grants,  or  there 
to  take  wood  or  timber  without  the  owner's  leave  ;  but  such 
foreign  fishermen  as  were  employed  by  any  inhabitant,  might 
make  their  fish,  and  have  wood  and  timber  for  their  business 
on  convenient  lands,  where  they  might  be  spared,  paying  the 
owner  therefor. 

§  2.  Soon  after,  another  act  was  passed,  to  preserve  the 
credit  of  the  fish  trade,  and  for  the  appointment  of  persons 
in  every  fishing  place,  to  be  viewers  of  fish,  on  oath,  and  to 
distinguish  the  merchantable  from  the  refuse  fish. 

§  3.  Another  act  passed  in  1668,  to  forbid  any  cod-fish, 
hake,  haddock,  or  polluck  to  be  killed  to  be  dried,  for  sale, 
in  December  or  January,  as  this  was  their  spawning  time ; 
nor  any  mackerel  to  barrel  up,  before  July.  Also,  for  mak- 
itig  fishing  crews  subject  to  their  master's  orders,  and  to  pre- 
vent their  taking  any  more  strong  liquors  than  he  saw  fit,  on 
penalty  of  205.  for  the  first  offence,  40«.  for  the  second,  and 
three  months'  imprisonment  for  the  third ;  also,  to  prevent  the 
saltine  of  fish  with  Turtooda  salt,  &c. ;  and  the  penalties  in- 
flicted by  these  acts,  were  sometimes  recovered  by  an  ocftovi 
on  iht  case,  and  sometimes  of  debt. 

§  4.  Several  laws  were  also  passed  in  the  time  of  the  pro- 
vince, to  prevent  frauds  in  the  fishing  business ;  and  to  pro- 
mote  it  as  a  branch  of  business  and  comoierce,  of  public 
importance.   These  laws  still  continue  in  force. 

§  5.  The  most  important  act,  on  this  subject  of  ^^  the  bank 
and  other  cod  fisheries,"  is  the  act  of  Congress.  This  act 
allowed  a  bounty  to  each  vessel,  employed  four  months  in 
the  fishing  season  at  sea,  of  about  10«.  S<L  a  ton  of  the  ves- 
sel ;  three-eighths  to  the  owner  of  the  vessel,  and  five-eighths 
to  the  fishermen. 

§  6.  This  act  also  provides  for  an  agreement,  in  print  or 
writing,  between  the  shipper  and  crew,  and  endorsed  by  the 
owner,  expressing  the  terms  to  be  performed  by  each  one,  in 
the  fare  or  fishing  season;  and  if  any  fisherman,  so  engaged, 
leave  the  vessel,  or  desert  without  leave  of  the  master,  or 
shipper  thereof,  or  of  the  owner,  or  his  agent,  such  deserter 
is  liable  to  the  same  penalties  as  deserting  seamen  are 
subject  to,  in  the  merchant's  service ;  and  if  any  fisbe^ 
man  neglect  his  duty,  he  forfeits  his  bounty  money,  and  is 
also  liable  to  all  damages  occasioned  thereby ;  and  the  ves- 
sel is  liable  for  six  months,:  for  the  fishermen's  shares  of  the 
fish ;  and  may  be  proceeded  against,  as  vessels  may  for  sea- 
men's wages,  in  the  merchant's  service ;  and  on  sucn  process 
the  owner  must  produce  a  just  account  of  the  fare  or  fares, 
deducting  his  account  for  general  and  other  suppUes,  made 
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(or  SQch  fishing  ypyage,  and  judgment  to  be  for  the  balances;    Ch.  68* 
and  when  a  vessel  shall  be  seized  for  such  shares,  the    Art.9» 
owner  may  give  bonds  for  'the  payment  of  them,  and  have  s^^*y^^/ 
his  vessel  liberated,  and  each  fisherman  retains  his  remedy 
at  coimnon  law*    This  act  was  passed  for  seven  years,  and  . 
was  afterwards  continued. 

§  7.  By  this  act,  fishing  vessels,  among  others,  are  to  be  Act  of  the 
enrolled  and  licensed.    This  act  provides  for  the  enrolment  ^tei  Feb. 
of  registered  and  other  vessels,  and  for  registering  enrolled  is,  ms,  p1 
vesseb ;  and  by  the  twenty-first  section,  a  vessel  licensed  for  443  to  469. 
carrying  on  the  fishery,  cannot  touch  and  trade  in  a  foregn 
port,  without  permission,  specially  obtained  for  the  purpose. 
Statutes  for  protecting  harbours  and  shores ;  Mass.  laws,  3 
vol.  996 ;  Maine  act,  ch.  173. 

Art.  9.  Fisheries  among  the  several   states*    §  1.  By  the 
royal  charters,  above  mentioned,  granting  the  English  colo- 
nies, it  b  to  be  observed,  the  King  reserved  to  his  subjecte, 
^^  the  trade  of  fishing  upon  the  coasts  of  New  Eneland,  in 
the  seas  thereto  adjoming,  ^  or  any  arms  of  the  said  seas,  or 
salt  water  rivers,  where  they  have  been  wont  to  fish."    By 
these  clauses  there  was  reserved  to  all  English  subjects,  in- 
cluding the  colonists,  a  right  to  fish  in  anns  of  the  seas,  and' 
salt  Toater  rivers,  and  it  was  a  common  right,  and  the  subjects 
«of  one  colony  bad  a  right  to  fish  in  arms  of  the  sea,  ana  salt 
water  rivers  in  another ;  and  this  rieht  remains  to  the  in- 
habitants of  the  United  States ;  but  this  right  did  not  exist 
as  to  them,  to  rivers  not  salt  water  rivers,  but  their  rights  to 
.fish  in  them  remained   as  at  common  law:   So  by  these 
reservations,  all  English  subjects  had  a  right  to  fish  in  arms 
of  the  sea,  and  in  salt  water  rivers  in  the  colonies,  among  other 
places.     But  by   the  revolution,  those  remaining  British 
subjects,  lost  this  right  in  the  arms  of  the  seas  and  salt  water 
rivers,  situated  in  the  United  States,  and  they  became  the 
common  right  of  the  inhabitants  of  the  United  States ;  and 
by  the  treaty  of  peace,  the  subjects  of  neither  nation  have  a 
right  to  fish  in  the  waters  of  the  other,  any  further  than  that 
treaty  allows  the  right.    How   far  the  expression,  ^  they 
have  been  wont  to  fish,"  will  apply  to  any  description  of 
men,  must  ever  be  a  question  or  fact ;  whether  at  the  time 
these  reservations  were  made,  the  people  of  Rhode  Island,  for 
instance,  ^^  had  been  wont  to  fish"  in  the  salt  water  part  of 
.Hudson's  river  or  not,  is  a  question  that  may  arise ;  but 
there  can  be  but  little  doubt,  but  that  the  people  of  one  state, 
have  a  right  to  fish  on  the  shores  of  another  state.    For  in- 
stance, there  can  be  but  little  doubt,  but  that  the  people  of 
New  Hampshire  have  a  right  to  fish  on  the  shores  of  Maine, 
but  may  be  excluded,  from  fishing  within  the  counties  thereof. 
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Ch.  68.    hy  Massachusetts  legislature,  unless  entitled  so  t«  fish,  by 
Art.  10.    ancient  usage. 
v^rv«i^»^       Art.  10.  Comiruction  of  MassaekuHtts  # fahitef,  Of  to  met 

Jishing* 
10  Man.  R.  §  1.  This  was  an  action  by  the  town-treasurer  of  Orrin^ 
*^^  B^^  ^^^^  ^^  recover  a  penalty  supposed  to  be  incurred  by  the  de- 
S?.— Se  *  fcndant,  by  a  breach  of  the  third  section  of  a  privaU  sta- 
mlio,i5  tute  of  1806,  ch.  S3,  to  prevent  the  destruction  of  shad  and 
Ma«.  R.  alewives,  in  the  rivers  and  streams  in  the  said  town,  &c.  and 
^^'  to  appoint  a  committee  to  regulate  this  fishery,  &c.  on  cer- 

tain penalties ;  this  was  done,  and  the  defendant  took  M 
without  their  permission,  for  his  use,  in  Brewer^s  cove,  Jcc 
appointed  by  the  committee  a  fishing  place.  He  clearly  in- 
curred the  penalty  sued  for,  unless  he  could  justifiy,  &c.  in  a 
manner  paramount  to  the  power  of  the  legislature ;  this  he 
set  up.  He  proved  he  owned  the  land  contiguous  to  where 
the  iish  was  taken,  and  round  said  cove,  in  which  he  claimed 
the  exclusive  fishery,  as  appurtenant  to  his  land,  as  also  the 
flats.  He  held,  under  a  deed  from  the  committee  for  sale  of 
Eastern  lands,  dated  March  25,  1786,  authorized  to  sell,  &c. 
10,804  acres  to  Brewer  &  Fowler,  adjoining  Penobscot  river, 
excepting  certain  lots,  &c.  among  others,  some  sold  to  Moses 
Knapp  and  associates ;  ^  and  the  privilege  of  taking  fisb, 
which  are  to  be  held  in  common  between  the  said  Evewer 
and  Fowler,  and  other  settlers,  and  the  said  Knapp  and  bis 
associates.^^  It  was  in  fact,  a  grant  to  the  setders,  and  under 
this  the  defendant  held  in  common,  so  no  exclusive  fisheiy. 
The  point  settled  was :  when  the  grantees  and  settlers  under 
such  a  grant  of  the  government,  being  the  inhabitants  (^  the 
land,  become  a  town,  authorized  by  law  to  appoint  a  commit- 
tee, as  above,  in  the  town,  to  regulate  the  fishery,  none  can 
fish  but  under  their  regulations,  and  subject  to  their  penalties ; 
the  owner  of  the  adjacent  land  is  liable,  though  he  and  others 
used  to  fish  there,  before  the  ^ant  of  the  Commonwealth. 

On  the  whole,  this  case  decides  that  where  a  township,  or 
tract  of  land  has  been  granted  by  the  Colony,  Piwince,  or 
State  legislature,  to  a  number  of  persons,  grantees,  and  settlers, 
with  the  privilege  of  fishing  thereto  belonging,  and  these  be- 
ing the  innabitants  of  the  township,  have  been  mcorporated 
into  a  town,  there  has,  by  an  immemorial  usage,  resulted  a 
power  to  the  legislature,  to  regulate  this  fishery. 

2.  it  may  be  added,  if  the  river  or  stream  up  which,  or 
cove  into  which,  fish  pass,  within  the  county,  appertains  to 
several  towns,  or  even  counties,  the  invariable  usage  has  been 
for  the  legislature  to  regulate  this  fishery,  as  by  its  naosfe- 
rous  statutes  appears :  so  that  in  fact,  there  are  no  fisheries 
within  the  limits  of  the  Commonwealth,  which  are  not  suCject 
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|o  be  regulated  by  tiie  pablic  and  private  statattt  of  tke  le»    Ca*  68. 
gislature ;  hence,  within  those  limits,  there  are,  it  is  believed,    ArU  10. 
pojpmoie  fisheries ;  that  is,  exclusively  belonging  to  the  in-  y^r^^^^ 
dividual  owners  of  the  contiguous  lands.    If  any  such  exist 
in  practice,  they  are  liable  to  be  regulated  and  made  common, 
according  to  this  usage,  by  such  statutes  of  the  legislature. 

§  3.  In  this  case,  the  court  held,  that  the  Province  act  of  10  ]M^.  R. 
8  Ana,  for  preventing  obstructions  to  the  passage  of  fish  in  ^Jj^v^^' 
rivers,  is  still  in  force ;  but  the  obstruction  must  te  something  ^ 
permanent,  not  merely  a  net  or  seine  set,  &c.  and  the  specisS 
remedy  by  the  statute,  does  not  take  away  the  indictment,  as 
for  a  nusance. 

This  was  an  action  on  the  case,  aeainst  the  defendants,  for  6  £art.  906, 
depriving  the  plaintiff  of  a  part  of  his  water,  flowing  from  S^^V'^ 
the  river  Irwell;  the  defendant's  outlet  was  above  the  plain-  see  Weston 
tiff's,  and  they  enlarged  it  about  twelve  years  before  the  action  v.  Aiden,    . 
was  brought;  and  3ie  court  gave  judgment  for  the  plaintiff,  Ch.69a.«. 
and  held,  that  the  owner  of  land  through  which  a  river  runs,  * 
cannot,  by  enlargmg  a  channel  of  certam  dimensions,  through 
which  the  water  had  been  used  to  flow,  before  any  appro- 
priation of  it,  by  another,  divert  more  of  it  to  the  prejudice 
of  any  other  land-owner,  lower  down  the  river,  who  had  at 
any  tune  before  such  enlargement,  appropriated  the  surplus 
water  to  himself,  which  did  not  escape  by  the  jbrmer  chan- 
nel above. 

§  3.  Three  adjoining  towns  have  a  legislative  grant  of  a  13  Mats.  R. 
fishery,  in  a  river,  and  power  to  sell  the  right,  and  to  regu-  J^^*'*'' 
late  the  times,  &c.  of  taking  fish  within  them  ;  held,  each  i^v^te', 
town  may  legally  sell  the  iuhery  within  its  limits,  and  each  5  Saund. 
alone  sue  the  hirer,  for  the  price  agreed  on,  after  having  ta-  '^b^  ^^ 
ken  releases,  for  valuable  consideration,  from  the  other  two  ^^ udeb 
towns,  of  their  right  of  fishery  in  the  town  so  suing.    This  prima  facie 
case  proves  that  Watertown  had  legal  authority  to  release  cTidenceofa 
its  right  in  this  fishery  in  Weston  and  Waltham,  to  those  "t^^** 
towns ;  and  that  they  had  legal  authority  to  release  their 
right  in  Watertown,  to  that  town. 

Forms  of  declarations,  pleas,  &c.  relating  to  the  subjects 
of  this  chapter.'  Declarations  for  breaking  a  pool,  ana  let- 
ting out  the  water,  and  fish  escaped ;  Reg.  95 ;  for  trespass 
to  a  several  fishery,  2  Ins.  CL  ^33;  Han.  217,  222 ;  Ash. 
442  ;  for  breaking  the  plaintiff's  close,  fishing  in  his  several 
fishery,  digging  up  soil,  &c.  Ash.  442 ;  for  fishing  in  free 
$shery,  carrying  away  fish,  &c.  1  Bro.  337;  Clif.  734  ;  for 
breaking  the  plamtiff'sweares,  laid  to  catch  fish,  Hans.  223  ; 
for  cutting  trees,  &c.  fishing  in  several  fishery,  and  carry- 
ing away  fish,  &c.  Reg.  109  ;  F.  H.  B.  88,  (200 ;)  Reg.  96, 
104,  110;  Ras.  Ent.  666;  for  fishing  in   fish  ponds,  and 
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Ch.  69.    carrjiog  away  fish,  goods,  &c*  Reg.  93,  95 ;  F.  H*  B.  88, 

ArL  1.    (200;)  Ras.  £nt.  665. 

'  Declarations  at  lar^e,  for  fishine  in  the  plaintiff's  fishery, 
entering  closes,  breaking  down  raus,  treading  down  grass,  9 
Wentw.  172,  173;  first  plea,  not  guilty;  second  plea,  justifi- 
cation. Right  of  common  of  fishery,  appurtenant  to  two  an- 
cient mills,  held  in  fee,  &c.  173 ;  third  plea,  to  remove  rub- 
bish, &c.  174;  fourth  plea,  using  right  of  way,  175;  fifth 
plea,  license,  176;  Repl.  176,  178;  new  assignment,  178; 
for  entering  close,  fishing,  &e*  178 — 9;  plea,  locus  in  quo^  part 
of  a  navigable  river,  within  the  flux  and  reflux  of  the  tides  of 
the  sea,  in  which  the  subject  has  a  right  to  fish,  179,  181. 


CHAPTER  LXIX. 
CASE  ON  TORTS.    AS  TO  LANDS. 


Art.  1.  General  Principles* — ^This  action  on  the  case  on 

torts,  lies  in  many  cases,  in  regard  to  lands,  not  reducible  to 

particular  heads,  as  flats,  mills,  nusances,  ways,  wastes,  &c. 

Co.  L.  53,         §  1.  Land,  ^^  comprehends .  all  sorts  of  -ground ;''    "^  and  a 

^-  grant  of  land  passes  houses  built  on  it ;  for  cvjus  est  saltan 

ejus  est  usque  ad  cadwm  ;''  and  if  I  build  a  house  on  B's  land, 

it  is  as  much  B's  as. if  B  built  it  himself;  and  to  suffer  it  to 

be  out  of  repair,  is  waste ;  and  B,  in  certain  cases,  may  have 

this  action  on  the  case ;   this  is  the  principle  as  to  the  right, 

perhaps  not  as  to  the  quantity  of  damages.  See  cases  below. 

Feanie,  387,      §  2.  The  complete  ownership  of  land,  involves  tsoo  tilings ; 

c  ^"^l?!!  1st.  The  estate  of  the  land,  or  the  kgal  estate :   3d.  The  use, 

5  Bac.  3W)^  ^^  ^^^  ^^  ^^^^  '^®  profits.  The  use  before  the  statute  of  uses, 

Dr.  ft  StodL  was  a  mere  trust,  cognizable  only  in  equ^y.  Shice  that  statute, 

171.— Sta.     uses  have  been  of  two  kinds,  to  wit :  Those  executed  by  the 

UsesTnd       Statute:  2d.  Those   executory.    The   latter,   are  jwecisely 

Trutii.         what  uses  were  before  the  statute  ;  and  since  remain  mere 

trusts^  coenizable  only  in  equity. 

•  §  3.  The  use  executed^  draws  to  it  the  land,  or  legal  estate ; 
any  injury  done  to  which,  occasioning  consequential  darna* 
ges  only,  is  the  ground  of  this  action  on  the  case.  But,  as  a 
use  executory^  or  a  mere  trusty  remains  distinct,  a  mere  creature 
of  equity^  and  never  can  draw  to  it  the   legal  ataie  or  land,  it 
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hever  t&n  be  the  ground  of  this  action ;  nor  could  a  use,  at    Cr.  69. 
cominon  law,  whicn  was  just  what  a  trust  is  now.    Indeed  a     ^rt.  3* 
iruBt  is  but  a  new  name  ^ven  to  a  u^e,  and  invented  to  defraud  %^^^v'^^ 
the  statute  of  uses,  and  is  only  ^  the  right  to  receive  the  pro- 
fits, and  account  for  them  in  equity  ;^'  to  compel  the  execu-  Acu  Feb. 
tion  of  which,  we  have  no  court  in  this  state;  except  in  cer-  ^i  I3ii. 
lain  county  and  probate  cases.  181 1.*^' 

.  Where  the  landlord  may  have  an  action,  during  the  te- 
nancy,  for  an  injury  to  the  land  ;  Com.  D.  Action,  case, 
nusance,  B. 

Art.  3.  Tarts  as  to  lands^  cast  lies  or  not* — §  1.  This  was  Cro.El.  lis, 
an  action  on  the  case,  for  stopping  lights^    It  was  argued  for  Bury  o.   . 
law  in  this  case,  by  all  the  judges,  that  where  A  and  B  S^T^f 
each  owns  a  parcel  of  land  adjoining ;  and  A  builds  a  house  ^^^i  ^, 
on  his  land,  and  makes  his  windows  look  into  the  land  of  B,  r.  88.— -1 
and  this  house  and  lights  have  continued  thirty  or  forty  years ;  B<>**  ^  P* 
yet,  B  may,  lawfully  erect  a   building  on  his  own  land,  ^^' 
against  the  said  windows ;  for  it  was  A's  folly  to  build  so  near 
the  land  of  another. 

§  3.  ^^  But,  if  I  have  a  househj prescription^  on  my  ground^  g  co.  58 
another  cannot  erect  a  house,  on  his  own  land^  so  near  as  to  Biaod^t  caw. 
stop  the  lights  of  my  house.'^    This  case  of  Bland,  is  cited  in 
Ald^s  case,  9  Co.  58.  ^ 

§  3.  The  maxim  of  law  is,  that,  sie  utere  tuo  ut  nan  ladas  i  Rol.  Abr. 
alttro*  But  a  material  question,  in  applying  this  maxim,  is  ^^o,  ^--^ 
this :  Is  a  man  to  forbear  using  all  his  own  right,  for  fear  of  g  n^'^fs,' 
hurting  anodier,  or  how  far  can  he  use  his  own,  and  thereby  411.-^7  * 
prejudice  another.  Eaat,368. 

*  ^  4.  This  action  does  not  lie  against  me,  for  a  reasonable  1  i/om.D. 
tiie  of  my  r^ht  in  mv  lands,  though  another  is  thereby  an*  fSJ'Ulp'l' 
noyed ;  as  If  I  build  a  house  and  make  cellars  on  my  soil,  sesl-batsee 
whereby  his  house,  new  built,  in  an  adjoining  soil,  falls  down.  Holt's  opin- 
In  this  case,  in  digging  my  cellar,  1  make  a  reasonabk  and  the  ^  ^^ 
usual  use  of  my  land,  which  use,  B  ought  to  have  thought  of  °^^^'  ^^' 
when  he  built. 

§  5.  If  a  man  use  water  in  his  own  land,  out  of  a  water-  1  Com.  D. 
course,  running  through  t7,  to  B's  pond,  whereby  his  pond  is  «94,  Smart ». 
not  so  full,  B  cannot  have  this  action ;  but  may  have  this  S*"*®^-' 
action,  if  the  man  divert  the  water-course. 

§  6.  This  was  an  action  on  the  case,  against  the  defendant  8  Mass.  R. 
for  diverting  an  ancient  water-course,  which  run  through  136,  Weiton 
the  plaintiiTs  close  and  by  which  it  was  fertilized,  so  as  to  ^^^^'^cT" 
produce  a  large  crop  of  grass,  &c. ;  this  water-course  first  pas-  ^  5o,  Bealey 
sed  through  the  delendant^s  meadow,  bounded  on  it,  then  the  v  Shaw. 
meadows  of  several  others,  then  the  plaintifT^s  meadow  ;  the 
defendant  cut  several  sluices  in  the  banks  of  the  water-course 
in  his  own  land,  thereby  drewoff  a  part  of  the  water,  and  ir- 
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Ch.  69.    rigated  his  own  meadow ;  but,  the  water  so  diverted,  tanied 
ArU  3.      again  into  the  brook,  before  it  come  to  the  plaintiff's  meadow ; 
except,  such  part  as  was  absorbed  in  its  pass^e  through  the 
defendant's  meadow,  or  evaporated  ;  and  this  was  so  much, 
that  much  less  than  before,  came  to  the  plaintiffs  meadow, 
and  his  quantity  of  grass  was  much  diminished.  Judgment  for 
the  defendant;  and,  the  court  said,  that,  ^^aman  owning  a 
close  on  an  ancient  brook,  may  lawfully  use  the  water  thereof, 
for  the  purposes  of  husbandlry,  as  watering  his  cattle  or  ir- 
rigating the  close ;   and  he  may  do  this,  either  by  dipping 
water  from  the  brook  and  pouring  it  upon  his  land,  or  by 
makine  small  sluices  for  the  same  purpose ;  and  if  the  owner 
of  a  close  below,  is  damaged  thereby,  it  is  dammun  absque 
injuria ;''  no  authorities  were  cited  m  this  case  ;  at  least, 
none  reported. 
4  D.  &  E.         §  "^^  Forts^  slreeiij  ^c — ^If  a  statute  empower  commission- 
794;  case  of  ers  to  do  certain  acts,  as  topat>n^  a  $irui  for  instance,  and 
Meredith       thej^  keep  within  the  jurisdiction  given  them,  no  actkm  lies 
against  them  or  their  tenants,  for  damages  done  to  individu- 
als;  so  it  is  lawful,  for  officers  to  dig  up  the  land,  or  pull  down 
the  houses  of  individuals,  in  order  to  defend  the  kingdom 
against  enemies,  and  no  action  lies;  for  $aluspopuli  suprema 
*w.  Bi.       est  lex ;  otherwise,  if  they  exceed  their  power.'   In  all  these 
rTMoxon.—  <^^^s,  the  power  is  limited  by  law  and  reason.    This  was  an 
3  Wills.  461,  action  on  the  case,  against  Moxon  &  al.  for  obstructing  the 
Ssiamccaie.  doors  and  windows  of  the  plaintiff's  six  messuages  whereby  • 
they  were  rendered  of  no  value,  and  four  tenants  had  left 
them,  &c. 

§  8.  The  case  stated,  the  plaintiff  was  owner  of  the  premises 
for  life,  situate  in  Old  Gravel  Lane,  openbg  into  a  street  au- 
thorized to  be  paved,  by  an  act  of  parliament,  empowering 
commissioners,  at  the  request  of  two*thirds  of  the  household- 
ers, &c.  to  have  the  same  paved,  &:c.  to  order  the  same  to  be 
done,  to  assess  to  pay  the  expense,  &c.  The  commission- 
ers^ powers  were,  ^^  to  pave,  repair,  smk,  or  alter  the  same,  in 
such  manner  as  the  commissioners  should  think  fit  f^  also,  to 
lay  out  new  streets,  but  not  so  as  to  obstruct  ancient  lights 
and  passages ;  the  householders,  &c.  petitioned  to  have  this, 
and  the  commissioners  ord^ed  it  done,  and  they  contracted 
with  the  defendants  to  pave  the  same.  Pursuant  to  the  or- 
der of  the  commissioners,  the  defendants  raised  the  foot-way 
contiguous  to  the  plaintiff's  houses,  to  the  height  of  six  feet, 
but  in  a  regular  descent,  whereby  the  doors  and  windows  of 
the  ground  floors  of  the  plaintiii's  bouses,  were  totally  obstruct- 
ed and  made  useless ;  judgment  for  the  plaintiff;  for  the  com- 
missioners had  not  an  arbitrary  discretion,  though  empow- 
ered to  act  as  they  thought  fit ;  but  were  limited  by  law  and 
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reason ;  and  Aej  had  grossly  exceeded  their  power :  this    Ch.  69. 

.was  not  to  remove  annoyances,  but  to  create  them ;  and  there     ArU  2* 

was  no  occasion  for  a  uniform  descent  for  half  a  mile ;  and  v^v^^^ 

•the  proviso,  as  to  obstructing  lights,  &c.  in  the  act,  must  be 

construed  to  extend  to  the  old  streets,  as  well  as  the  new ;  and 

see  the  declaration  against  Moxon,  &c.  at  large ;  3  Wils*  46 1, 

2«  3»  and  the  statement  of  facts* 

.    §  9«  Held,  that  if  A,  bargain  and  sell  his  land,  at  common  Hob.  367, 

law,  and  refuse  to  make  assurance,  and  after,  convey  it  to  Waterer  r. 

another,  "  who  hath  knowledge  of  the  first  bargpin^^  the  fir^    recman. 

bargainee  may  have  an  action  on  the  case,  or  deceit,  as  well 

as  subpoena* 

;    §  10.  So,  the  plaintiff  ^s  right  in  lands  remains,  though  there  2  Esp.  123.- 

be  a  highway  laid  over  them,  and  he  may  have  ejectment  to  ^  ^""*  ^^^* 

recover  them,  subject  to  the  ea$emmt. 

§  11.  This  was  an  action  against  the  defendant,  for  nailing  2  WiU.  173, 
trees  to  the  plaintifi^s  garden  walls,  on  the  defendant's  side  of  ^^^  *' 
it ;  this  he  had  been  used  to  do  for  thirty  years,  without  in- 
terruption ;  but,  the  court  held,  this  was  no  possession  in  the 
defendant,  but  only  an  easement,  and  must  be  specially 
pleaded. 

•    §  1 2.  If  one  be  bound  to  repair  a  bank,  by  prescr^tiorif  or  ^  Com.  D. 
a  bridge,  and  do  not,  whereby  another  receives  special  da-  ^^* 
mages,  this  action  on  the  case  lies. 

§  13.  It  has  been  decided,  that  if  A  dig  a  pit  in  his  adjoin-  ^  Com.  D. 
ing  lanjd,  so  near  my  land,  that  my  land  falls  into  it,  it  is  an  |^*~^ 
injury  to  me,*  and  I  may  have  an  action  on  the  case,  against 
him.    But,  can  I  have  this  action,  if,  in  digging  the  pit,  he 
made  the  usual  and  reasonahh  use  of  his  land?    See  Holt^s 
opinion,  next  page. 

§  14.  This  was  an  action  on  the  case,  against  the  defend-  Cro.  Jam. 
ant  for  digging  a  pit  in  his  land,  and  the  plaintiff's  mare  stray-  J^^r?* 
ed  into  the  land,  and  fell  into  it ;  action  does  not  lie,  for  the  To^am. 
defendant's  ditch  in  his  own  land,  was  no  wrong  to  the  plain- 
tiff, and  it  was  his  fault,  his  mare  escaped  into  the  defendant's 
land.     It  is  damnum  absque  injuria. 

§  15.  This  was  an  action  on  the  case,  against  the  defend-  s  Mod.  3ii, 
ant,  for  not  repairing  the  wall  of  his  vault.    The  declaration  ^^^  i^"^^ 
b  substance,  was  thus:   The  plaintiff  declared,  he  was  pos-  ^         "^' 
sessed  of  a  messuage  in ,  for  years,  and  of  a  celler,  par- 
cel thereof,  lying  contiguous  to  the  defendant's  messuage ; 
^  and  from  a  vault,  part  of  the  defendant's  messuage,  was  wont 
to  be  separated  by  a  strong  thick  wall,  which  to  the  messu- 
age of  the  defendant  did  belong,  and  by  the  defendant  for 
all  the  time  aforesaid,  ought  to  be  repaired ;  but,  that  the  de- 
fendant, intending  to  injure  the  plaintiff,  though  often  request- 
ed to  repair  the  said  wall,  so  negligently  kept  it  in  repair,  that 
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for  default  of  car6  in  him,  and  of  repairing  the  same,  the  filth 
of  the  said  vault,  hj  the  decay  and  breach  of  the  said  walls, 
in  the  said  cellar  did  flow,  and  fill  the  same,''  for  such  a  time, 
by  which  the  plaintiff  lost  the  use  of  his  cellar,  &c*  On  ar- 
gument, the  declaration  was  held  good,  and  judgment  for  the 
plaintiff.  Many  authorities  were  cited,  on  both  sides.  The 
defendant  objected  that  it  was  to  put  a  charge  on  him,  that 
could  not  be  done,  but  hj  prescr^tion^  and  none  was  laid 
here,  nor  was  it  said  the  messuage  was  an  ancient  one, 
capable  of  a  prescription  $  but  for  the  plaintiff,  it  was  ui^ged  and 
held  by  the  court,  it  was  a  tori  to  hi$  poisesnon  ;  the  court  ap- 

Eired  to  go  upon  the  principle,  that  man  is  bound,  so  to  use 
own,  as  not  to  hurt  another ;  and  said  the  declaration  was 
good,  not  on  account  of  the  word  soUbat ;  ^^  but,  if  the  defend- 
ant has  a  house  of  office,  enclosed  with  a  wall,  which  is  his, 
he  is  of  common  ri^ht,  bound  to  use  it,  so  as  not  to  annoy 
another  ;  and  there  is  a  great  difference,  between  a  prescrip- 
tion to  put  a  charge  on  a  man  to  repair  his  fence,  and  to  ex- 
cuse  one  from  a  trespass,  for  such  charge  must  be  hj  jxe- 
scription.  But  the  reason  here  is,  that  one  must  use  his  own 
so  as  thereby  not  to  hurt  another ;''  ^'  of  tiommon  right,  one 
is  bound  to  Keep  his  cattle  from  trespassing  on  his  neigh- 
bour ;''  so,  of  dungi  or  any  thing  else,  that  injures  and  annoys. 
6  Mod.  314.  $  16.  If  A  erects  a  house  of  office  on  his  ground  and  has 
another  piece  contiguous,  and  sells  this  to  S,  by  which  the 
house  of  office  is  confined ;  if  B  digs  a  cellar  in  the  vacant 
ground  he  buys,  as  he  may  do,  he  must  defend  his  cellar 
against  the  house  of  office.  The  court  did  not  state  the  rea- 
son, but  it  must  be  because  B,  by  his  digging,  brought  the 
annoyance  on  himself;  and  A  was  guilty  ofno  folly  in  build* 
ing  his  house  of  office  as  he  did. 
41  Mod.  314.  §  17.  If  a  man  builds  next  to  a  vacant  piece  of  ground  of 
--Cit€8  6  his  own,  and  then  sells  the  new  house,  keeping  the  ground 
RM^eii^v.    ^^  ^^  ^^^  hands,  he  cannot  build  upon  the  waste  ground  so 

Prior 3       as  to  stop  the  liehts  of  the  house;  lor  by  sale  of  uie  house 

Selw.  972.  all  the  lights  and  all  necessaries  to  make  them  useful,  pass; 
for  by  sale  of  the  house,  all  the  conveniences  it  has  will 
pass ;  and  as  he  himself  cannot  buUd  to  the  prejudice  of  the 
new  house  so  sold,  so  cannot  the  vendee  of  the  vacant 
ground  do  it ;''  ^  but  if  in  that  case  he  had  sold  the  vacant 
ffround,  without  reserving  the  benefit  of  the  lights,  the  court 
doubted  if  the  vendee  might  not  build  so  as  to  stop  the  l^;his 
of  the  vendor,  because  he  parted  with  the  ground  without  re- 
serving the  benefit  of  the  lights.^'  It  is  not  easy  to  see  the 
reason  of  this  authority ;  taking  it  altogether,  it  rather  ap- 
pears, that  there  was  some  special  reservation  of  the  benefits 
of  the  lights  by  one,  who  at  the  time  owned  the  vacant  lot ; 
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'  and  by  one  who  had  a  r%ht  to  do  it,  and  did  create  an  in*  Ch*  69. 
cmnbrance  upon  this  lot  when  he  had  a  power  to  do  it»  ArU  3* 
Like  case,  12  Mass.  R.  157, 160.  %«^*-v<-^^ 

§  18.  In  this  case,  Holt,  C.  J.  said,  ^  I  know  of  no  case  6  Mod.  sis, 
where  one  puts  a  charge  upon  another,  except  it  be  of  com*  q J^^^^  *' 
mon  right,  but  he  ought  to  show  a  title  ;  as  in  case  of  re-  ^^' 
pairinff  one's  house ;  but  if  I  have  a  house  of  office  in  my 
fiTound  walled,  and  no  cellar  is  contiguous  to  it,  and  another 
digs  a  cellar  close  to  my  wall,  whkh  stands  well  till  you  have 
dug  your  cellar,  it  seems  hard  to  brbg  a  greater  charge  upon 
me,  by  his  dicing  his  cellar  contiguous  to  my  wall,  where* 
by  my  wall  is  in  its  nature  become  weaker*^'  ^^  One  party's 
makine  a  wall,  shall  not  take  away  the  owner  of  the  contigu- 
ous sou's  liberty  of  digging  a  cellar,  but  such  dining  ou^ht 
not  to  bring  a  greater  charge  on  the  other ;''  and  this  opimon 
of  Holt,  on  the  whole,  seems  to  be  the  true  opinion.  I  may 
di^  in  my  own  land  to  my  line,  but  not  so  as  to  cause  my 
neighbour's  land  to  cave  in,  or  his  wall,  built  on  his  land,  to 
fall  down ;  for  his  right  to  his  land  extends  to  the  same  line, 
and  1  trespass  on  his  land  when  I  cause  it  to  cave  in,  as 
much  as  if  I  entered  upon  it  and  dug  up  as  much  of  his  land 
as  I  cause  to  cave  in,  and  as  to  his  wall  he  had  a  right  to 
set  it  to  his  line  on  his  own  land,  as  much  as  I  have  on  mine ; 
and  if  the  wall  be  ^partition  fmu  between  us,  it  must  be  on 
the  itne,  his  and  my  half ;  and  surely  I  cannot  diff  so  as  to 
undermine  his  half,  but  where  the  law  orders  it  to  oe. 

Art.  3.  Issues  of  land.     §  1.     By  the  common  law  in  It  Mod.  176, 
England,  the  cattle  of  a  stranger  hvani  and  couchant  on  land,  J^  Britton 
extended  on  an  wiUmry^  may  be  taken  by  levari  facias  ;  for  ^*    ^  ** 
tkejf  are  the  issues. of  the  lixnd.    This  writ  is  a  levari  facias  of 
the  issues  of  the  landy  and  not  like  a  Jieri  facias^  which  is 
against  the  ffoods  of  the  debtor. 

Statute  of  W.  11.  ch.  39,  says,  that  omnia  bona  mcbilia^  on 
the  land  are  issues ;  and  omnia  mobilia  comprehend  cattle. 
2  Inst.  453.  And  on  a  fieri  facias^  the  officer  has  no  power 
to  take  a  stranger^s  goods  on  the  debtor's  land,  between 
which  and  a  levari  facias  de  exitibus  terrw^  there  is  a  great 
difference ;  nor  could  the  plaintiff's  cattle  have  been  taken 
on  an  extendi  facias. 

§  3.  But  A  and  B  were  tenants  in  conrnum^  and  A  was  in* 
debted  to  the  King,  and  on  process  the  beasts  of  B  on  the 
land  were  taken,  and  it  was  held,  they  could  not  be ;  be* 
cause  one  tenant  in  common  may  put  his  beasts  on  all  the 
lands ;  and  so  is  2  RoL  Abr.  457 ;  but  says  the  book,  it  will 
be  otherwise,  for  cattle  that  come  in  by  wrong,  on  the  land 
of  the  King's,  debtor,  and  are  there  Uvant  and  ccuchant. 
*  ^  JVo  levari  facias  issues  but  as  to  lands,  and  where  the  land 
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Ch.  ,69«    18  debtor,  the  cattle  of  a  stranger  that  are  kvwnt  and  eoueknO, 

Art.  $•     are  as  liable  as  the  cattle  ol  the  owner,  and  so  it  is  in  the 

s.^ps^'^^  case  of  rent  service  ;^'  and  so  for  a  rent  .charge  "on  the  land, 

r.  178.        for  the  land  is  debtor;  and  the  reason  must  be,  that  when 

the  itrangtr^M  cattle  are  on  the  land  by  his  negligence  and 

wrong,  long  enough  to  be  Uva/U  and  couchantj  they  oueht  to 

be  considered  as  much  a  part  of  the  issues  of  the  lands,  as 

the  owner^s  and  debtor^s  cattle  there  are. 

§  3.  Then  in  England,  it  appears,  in  order  that  A^$  catik 
may  be  taken  and  sold  on  execution  for  B^s  debt,  these  cir- 
cumstances must  occur:  1«  The  writ  must  be  a  levari Jiuiat^ 
and  not  a  aupias  or  an  extendi  foLcias^  or  B.Jieri  faciaa ;  that  is,  it 
must  be  to  levy  the  debt  of  me  issues  of  the  debtor'* s  land: .  % 
He  must  be  the  King*s  debtor  in  outlawry :  %•  A^s  cattle  must 
be  on  B's  land  by  wrong  ;  and  4*  Long  enough  to  be  leoaiU 
and  couchant.  We  have  no  such  writ  in  Massachusetts ;  our 
writ  of  execution  being  established  by  statute,  and  directs  the 
debt  to  be  levied  of  the  goods^  chattels,  or  lands  of  the  debtor, 
and  for  want  of  these,  on  his  body.  By  lands,  is  generally 
understood  the  lands  themsekes,  and  they  are  appraised  off  to 
the  creditor,  and  if  the  debtor's  lands  or  real  estate  cannot 
be  divided,  or  set  off  by  metes  and  bounds,  the  rents  are  ex- 
tended upon,  and  paid  to  the  judgment  creditor,  in  a  certain 
manner  prescribed;  nor  does  this  extension  on  the  rent  bear 
any  relation  to  the  English  writ  of  execution  of  Uvari  facias 
upon  the  issues  of  the  lands. 

^Ti^TOK       ^  ^*  ^^^  ^^  ^^®  "^  ^^^  '^^  ^^  practice,  in  which  a 
ScVch!         question  as  to  the  issues  of  lands  can  arise,  is  on  oursta- 
SfO.      ^     tute  of  outlawry,  confined  to  criminal  offences,  found  by  in- 
dictment or  presentment  of  the  grand  jury,  and  in  the  S.  J« 
Court ;  which  act,  sect.  5,  provides,  that  persons  outlami, 
shall  be  disabled  to  sue  in  their  own  right,  &c. ;  ^^  and  shall 
be  under  such  other  disabilities  and  disqualifications  in  civil 
society,  as  persons  convicted  and  sentenced  for  the  offence 
charged  in  the  bill  upon  which  he  may  be  outlawed  ;  and  in 
^  all  cases  where  a  greater  forfeiture  does  not,  by  law,  accrue 

to  the  Commonwealth,  upon  a  conviction  and  judgment  on 
such  bill  of  indictment,  shall  forfeit  iht  issues  and  profits  of 
all  his  real  estate,  during  the  life  of  the  oulUm,  in  case  tli^ 

i'udgment  of  outlawry  shall  so  long  remain  in  force.''  What  is 
lere  meant  by  issues  of  lands,  or  of  real  estate,  has  never 
been  judicially  explained ;  probably  whenever  the  question 
shall  arise,  the  construction  will  be  according  to  the  com* , 
mon  law,  in  which  only,  has  the  expression  been  used  in  a 
technical  meaning,  judicially  explained ;  and  in  which  case, 
the  Commonwealth  will  be  considered  in  the  place  of  the 
King;  and  if  one  shall  bo  injured  by  having  his  cattle  jnd 
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the  issue  of  land  taken  in  execution,  his  action  may  become    Ch.  69. 
or  trespass^  according  to  circumstances,  and  often,  as  he  may    ArL  4. 
elect,  trespass  or  trtroer  ;  trespass  vi  et  armisj  when  he  chooses  s.^rv*^^ 
to  consider  force  was  used,  and  an  actum  on  tfie  case  of  trover^ 
when  not,  but  only  some  tort  or  wrong,  without  force. 

§  5.  If  A  erect  a  mill-dam,  part  on  nis  own  land  and  part  Cro.El.S69^ 
on  his  neighbour's  adjoining  land,  and  the  owner  of  this  ad-  q^^^  "' 
joining  land  pulls  down  the  dam  on  his  land,  by  which  all  of 
it  falls  down,  ancl  the  water  runs  out,  this  is  lawful ;  -so,  if  one 
build  a  wall  on  his  own  land,  and  the  land  of  his  neighbour, 
and  the  neighbour  pulls  down  the  wall  on  his  land,  and 
thereupon  all  the  wall  falls  down,  this  is  lawful.  But  it  is  to 
be  observed,  that  the  act  of  building  on  the  neighbour's 
ground  was  a  tort ;  and  so  does  not  settle  the  disputed  ques- 
tion $  namely,  if  I  lawfully  build  a  wall  on  my  land,  next  the 
line,  and  my  neighbour  dig  his  land,  so  that  my  land  caves 
in  and  wall  falls  down,  have  I  a  right  of  action  against  him  ? 

§  6.  Where  case  lies  for  erecting  a  smithes  shop;  1  Lutw. 
69,  Bradley  v.  Gill ;  for  undermining  a  house,  2  H.  Bl.  267, 
Lonsdale  v.  Litdedale  ;  2  Saund.  397,  Smith  &  al.  r.  Mar- 
tii>;  1  East,  244;  1  Show.  7,  Villers  v.  Ball. 

Art.  4.  De  domo  reparanda^  ^c. 

§  1.  In  this  case,  A  owned  a  lower  room  of  a  dwelling-  4  Mass.  R. 
house,  and  the  cellar  under  it,  and  B  owned  the  chambers  ^'^^  Lorinff 
over  the  room  and  the  remainder  of  the  house ;  the  roof  be-  gee formof a 
coming  ruinous,  B  made  the  necessary  repairs,  and  the  declaration 
court  held,  that  A  is  not  liable  to  contribute  to  such  repairs ;  againit  the 
each  was  seized  in  fee,  and  the  repairs  6f  the  room  were  fo^^n^t pay- 
necessary  to  the  comfortable  occupation  of  every  part,  and  -^^  plaintiff 
the  defendant  was  seasonably  requested  by  the  plaintiff,  to  half  the 
join  in  the  repairs^  and  refused ;  but  the  "  parties  had,  from  "P^**  ®^| 
time  to  time,  repaired  their  respective  parts  of  the  house,  at  between^ 
their  several  expense ;"  no  express  promise  was  proved  or  their  hoaaes, 
admitted.    The  court  said  we  had  no  statute  or  usage  on  3  ^®b*^{/' 
this  subject,  and  must  apply  to  the  common  law  as  the  '^^4^ 
guide.    Each  one^s  part  is  his  dwelling-house,  and  B  re-  456.— 8  do. 
paired  his    own   house,  and    called  on    A  to  contribute  644.— Fit*, 
to  the  expense,  "  because  his  house  is  so  situated,"  A  Co.\*Mb ' 
derives  a  benefit  from  the  repairs."  ^    "  Houses  for  habita-  b.  * 
tion,  and  mills  for  the  support  of  man,  are  of  high  considera- 
tion at  common  law ;  and  when  holden  in  common  or  joints 
tenancy^  remedies  are  provided  against  those  tenants  who  re- 
fuse to  join  in  necessary  reparation,  by  the  writ  de  repara^ 
tione  facienda.    ^  In  Coke,  L.  56,  b.  it  is  said,  that  if  a  man 
has  a   house  so  near  to  the  house  of  his  neighbour,  and  he 
suffers  it  to  be  so  ruinous  that  it  is  likely  to  fall  on  his  neigh- 
bour's house,  he  may  have  a  writ  de  domo  reparanda^  and 
compel  him  to  repair  his  house ;"  and  in  Keilway,  98,  B.  PI. 


\^ 


720  CASE  ON  TORTS. 

Cn.  69.    4,  if  A  own  a  house  underneath,  and  B  a  house  over  i(,  A 

AtU  4.     may  have  an  action  on  the  cast  to  compel  B  to  cover  his 

K^Fv^^  house  to  preserve  the  timbers  of  the  house  underneath ;  and 

so  B  may  have  this  action  to  compel  A  to  repair  his  house 

below.   But  some  doubted,  though  all  agreed  A  could  not 

?ill  down  his  house,  and  thereby  destroy  B^s  ;  and  Holt,  in 
enant  r.  Golding,  ^  was  of  opinion  that  this  writ  was  by  vir« 
tue  of  some  particular  custom,  and  not  of  the  common  law ; 
and  he  doubted  the  case  in  Keilway.'^ 

§  2.  ^  But  there  is,  unquestionably,  a  writ  at  common  law 
it  domo  raparanda,  the  form  of  which  we  have,  in  Fitz.  N.  B. 
395,  in  which  A  is  commanded  to  repair  a  certain  house  of 
his  in  N.  which  is  in  danger  of  falling,  to  the  nusance  of  the 
freehold  of  B,  in  the  same  town,  and  which  A  ought,  and  has 
been  us^d  to  repair,  &c.  Thu  writ,  Fitzherbert  says,  lies 
when  a  man  who  has  a  house  adjoining  to  the  house  of  his 
neighbour,  suffers  his  house  to  lie  m  decay,  to  the  annoyance 
of  his  neighbour's  house ;  and  if  the  plaintiff  recover,  he 
shall  have  his  damages ;  and  it  shall  be  awarded  that  the 
defendant  repair,  and  that  he  be  restrained  till  he  do  it. 
But  it  is  otherwise  in  an  action  of  the  case ;  for  there  the 
plaintiff  can  recover  damans  only ;  and  there  appears  no 
i*easonable  cause  of  distinction  in  the  cases,  whether  a  house 
adjoin  to  another  on  one  side,  or  above,  or  underneath  it." 

$  S.  The  court  further  said,  if  the  case  in  Keilway  was 
law,  the  plaintiff  cannot  recover  in  this  action  of  assurws^: 
for  by  that  case,  the  defendant  could  have  compelled  the 
plaintiff  to  repair  his  house,  or  compensate  her  in  damages  for 
,  the  injury  she  had  sustained  from  his  neglect  to  repair  it ; 

and  he  has  the  like  remedy  against  her ;  if  not  law,  then 
there  is  no  such  remedy,  &c. ;  "  but  if  the  plaintiff's  house 
be  considered  as  adjoining  to  the  defendant's,  she  mieht  have 
sued  an  action  of  the  case  against  him,  if  he  had  suffered  his 
house  to  remain  in  decay,  to  the  annoyance  of  her  house." 
At  any  rate,  there  is  no  ground  for  the  present  action  of  at- 
sumvsit*  If  an  action  on  the  case  be  brought,  the  case  in 
Keilway  will  be  further  considered. 
r.  N.  B.2W.  §  4.  This  point  is  not  well  settled  in  England.  There  is  a 
writ  in  the  Register  cited,  F.  N.  B.  296,  in  which  the  King 
commands  and  says :  It  is  shown  to  us  on  Ws.  behalf,  he  bath 
a  cellar  in  the  town  of  A.  and  J.  has  a  cellar  in  the  same 
town,  overW's.  broken  down ;  to  the  nusance  of  W's.  cellar; 
and  which  J.  by  the  custom  of  the  said  tovm,  ought  to  repair, 
but  neglected,  to  W's.  damage,  &c. ;  then  commands  the  of- 
ficer to  hear  the  parties,  and  do  justice  between  them. 

In  this  case  it  will  be  observed,  that  J's.  obligation  to  re- 
pair his  upper  cellar,  so  as  to  preserve  Ws.  cellar  under- 
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Death,  was  stated  to  be  by  the  ciLstom  of  the  town  in  which    Ch>  69. 
they  were  situated,' and  not  by  the  common  law.  Art.  5. 

§  5.  But  it  appears  to  be  well  settled,  ihat  among  tenants  \^^\^^^tr 
in  common,  ^nd  joint-'tenants  of  houses,  mills,  bridges,  pools, 
ditches,  walls,  &c.  and  they  want  repairs,  and  one  is  willing 
to  repair,  and  one  or  more  refuses ;  the  former  may  have 
against  the  latter,  this  writ,  de  reparatione  facienda  ;  and  ac- 
cording to  the  ancient  practice,  the  plaintiif  recovered '  his 
d£images  ;  and  it  was  awarded,  the  defendant  or  defendants 
should  repair ;  and  in  this  writ  there  was  a  view,  if  asked  for ; 
but  not  in  an  action  on  the  case  for  not  repairing;  ^'  for  then 
he  shall  recover  but  damages ;"  and  7  H.  4,  8. 

§  6.  On  the  whole,  may  it  not  be  inferred  that  Loring 
might  have  supported  an  action  on  the  case,  agaitist  Bacon, 
from  many  analagous  cases  in  the  books  ? 

§  7.  If  a  man  has  the  upper  room  of  a  house,   and  does  i  Com.  D- 
not  repair  it,  to  the  damage  of  him  who  has  the  under  room,  g^o  ~er"2 
this  action  on  the  case  lies.     Keilway,  98,  cited  in  Salkeld,  js. ' 
361,  as  law,  though  mentioned  Holt  doubted,  but  the  judg- 
ment he  gave,  accorded  with  this  authority. 

§  8.  A  parson  is  bound  to  repair  his  parsonage ;  and  if  he  i  Com.  D. 
do  not,  this  action  on  the  case  lies  fir  his  successor,  for  dila-  ^^* 
pidation  ;  and  it  is  conceived   that  this  principle  applies  to 
our /)or9ona^e  estates. 

§  9.  In  this  case  the  son  erected  a  house  on  his  father's  ^fJ*^^?;* 
land,  expecting  his  father  would  devise  it  to  him.   The  court  »  BannLer 
held,that  the  father  is  not  accountable  to  his  son,  or  to  his  &  trustee, 
creditors,  on  a  trustee  process,  for  the  value  of  the  house  ; 
though  he  permitted  his  son  to  erect  the  building  for  the  son's 
convenience  and  accommodation,  with  the  above  expectation. 
"  By  the  strict  operation  of  the  law,  it  is  true,  that  the  father 
having  the  property  of  the  land,  might  disturb  the  son  in  the 
possession  of  the  house,  and  indeed  remove  him  from  it ;  but  j 

it  is  not  to  be  presumed  he  would  have  taken  this  advantage 
of  his  son;  and  he  ought  not  to  be  made  the  owner  of  the 
house  against  his  own  consent,  by  compelling  him  to  pay 
the  expense  of  building  it :  the  property  of  the  house,  is  the 
personal  property  of  the  son,  he  having  no  estate  in  the  land ; 
and  the  most  that  can  be  made  of  the  consent  of  the  father 
to  build  upon  his  land,  is  a  right  to  occupy  the  land  without 
rent;  and  perhaps  a  right  in  the  son  or  person  claiming  un- 
der him,  by  purchase  or  execution,  to  enter  and  remove  the 
building,  without  being  subject  to  any  other  than  nominal 
damages,  in  an  action  of  trespass." 

§  10.  Case  for  undermining  the  plainiiff'*s  house^  built  on  his  i2Mas8."R.1 
own  land.  In  this  case  the  plaintiff  built  his  house  on  his  ^|  J^^i 
own  land,  within  two  feet  of  the  line,  on  Beacon  hill,  in  Bos*  cock  &,  Jji 
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Ch.  70.  ton  :  Icn  years  after,  the  owner  of  ihe  adjoining  land  dug  so 
ArU  1.  deep  in  his  own  land,  as  to  endanger  the  plaintiff's  house, 
and  the  owner  of  it  on  that  account,  left  it  and  took  it  down. 
Held,  no  action  lay  for  the  plaintiff,  for  the  damage  to  (he 
house;  but  he  was  entitled  to  an  action  for  damage  arising 
from  the  falling  of  his  natural  soil  into  the  pit  dug.  The 
defendants  dug  and  carried  away  their  earth,  forty-five  feet 
below  the  natural  surface  of  their  own,  as  well  as  of  the  plan- 
tiff's  land  ;  but  they  kept  five  or  six  feet  from  the  boundary 
line;  in  thus  digging  they  were  seasonably  warned  ngainst 
snch  digging.  There  was  one  point  in  this  cause,  not  noticed 
by  the  court,  and  no  arguments  of  counsel  were  stated:  that 
is  the  use  so  very  unusual^  and  not  in  any  degree  to  be  ex- 
pected by  ^ny  man,  the  defendants  made  of  their  land.  Why 
may  not  those  who  purchased  this  hill  dig  two  hundred  feet^ 
and  thereby  undermine  houses  erected  one  hundred  feet  or 
more  from  their  land,  and  their  boundary  line?  and  if  ihcy 
do  dia;  and  carry  away,  to  fill  up  their  mill-pond,  two  hun- 
dred or  three  hundred  feet  deep,  so  as  to  cause  their  neigh- 
bour's land  to  cave  in  to  a  very  great  distance,  and  their  build- 
ing on  them  to  fall,  is  nothing  to  be  paid  for  but  the  natural 
earth  caved  in,  and  how  is  that  to  be  estimated  ?  No  doubt, 
the  plaintiff  ought  to  have  anticipated  a  reasonable  and  ordinartf 
use  for  the  defendants'  land;  but  did  the  law  require  the 
plaintiff  to  guard  against  a  use  of  it  so  unusual  and  nncommon^ 
as  digging  forty-five  feet  deep,  and  carrying  away  the  earth? 
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CASE  ON  TORTS.    MALICIOUS  PROSECUTIONS. 

FoTmRof  Art.  1.  General  Principlcs.-^^  1.  This  action  on  the  case 

2^Ch"on  PI  ^^^^'  malicimis  prosccuivms^  lies  in  all  cases  whatever,  where 

S'tz,  256,—  one  man  so  improperly  prosecutes  another,  or  causes  him  io 

Gilb. Cases,  be  prosccuted  as  in  law  to  be  liable  to  pay  damages;  and 

N.  pTii^u.  *'  ^^  ^  8°^^  criterion  in  this  action,  to  inquire  if  the  plaintiff 

—3D.  &  E.  in  the  former  action  could  expect  to  recover,  or  meant  to 

^85.        ^  ycx  the  defendant  in  that  action. 
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Two  things  are  the   essence  of  this   action,  and  must     Cn.  70. 
always  concur,  to  wit,  malice,  and  want  of  probable  causz  of     Art.  1. 
nction;  for  if  there  be  no  mafc,  though  there  be  no  probable  y^^^^^^ 
tause,  yet  no  action  lies;  so,  if  there  be  malice,  yet  if  there  4  Burr 
he  probable  cause,  no  action  lies.     If  no  malice,  and  no  cause,  ^^^^if^-T^c^  _ 
it  is  merely  mistaking  the  action  ;  if  probable  cause,  and  malice,  g  ^yjig  .>^.,^ 
the  law  will  not  punish  one/or  maliciously  pursuing  his  right ;  Goslin  r^^ 
for  if  he  has  a  right  of  action,  or  probable  cause,  the  law   will  j^'J^'^'q^^ 
not,  and  cannot  notice,  with   what  temper  of  mind  he  pur-  yo.— ]  Mod! 
sues  his  right,  though  morally  to.  blame.     And  '•  no  action,  ^^--C^Mod. 
by  the  common  law,  lies  for  damages  sustained  by  sum^'  a  ^^^^  ^^ 
c\v\\  action,  when  the  plaintiff. fails  ;  unless  it  be  alleged  and  27J.-4. 
shown  to  be  malicious,  aiid  zoithout  probable  cause:'      In    this  J^***^^^- 
case,  the  defendant  in  this  action  had  signed  a  letter  of  h-  vvhiter! 
cense,  and  covenanted  not  to  sue  within  two  years,  but  sued  Dingloy--i 
in  the  former  action  in  that  time.  ^  .     Fahiier  r.  ' 

§  2.  But  if  he  has  cause  of  action,  and  sues  ivith  malice,  in  Darling. 
ah  inferior  court,  knoroing  it  has  no  jurisdiction  of  the  cause,  an 
action  lies ;  for  it  is  as  bad  and  useless,  to  sue  a  cause  of  ac- 
tion in  such  a  court,  as  to  sue  without  cause :  the  suit  in  such 
case  is  equally  vexatious,  and  to  no  purpose,  but  to  harrass 
the  defendant.  No  action  lies  for  brinj^ing  a  suit  merely, 
without  sufficient  grounds.  1  Bos.  &  P.  205,  Purton  v.  Honnor; 
Bird  V.  Lines,  Com.  R.  190;  2  Johns.  R.  203,  204;  a  7,  s.  3. 

And  §  3.  If  one  has  cause  of  action,  and  sues  in  a  proper  Jg^Jol^^-  ^ 
court ;  but  with  malice,  and  with  an  intent  to  oppress  and  in- 
jure, and  holds  to  unreasonable  bail,  an  action  lies  ;  for  it 
is  more  than  malice,  or  a  bad  temper  of  mind— here  is  an  act 
of  real  oppression ;  but  this  special  -wrong  in  holding  to  op- 
pressive  hail,  must  be  statfcd  and  proved. 

§  4.  These  three  cases  are  those  in  which  this  action  lies,  l^-^f'r^ 
and  consistent  with  them  all,  is  the  rule  laid  down  in  1  Dun-  ^^^ ^^  suuon. 
ford  and  East,  to  wit:  that  malice,  and  want   of  probable  ,?. Johnstone. 
cause,  are  both  necessary  to  support  an  action  for  a  mnli--  — sBl.Com. 
cious  prosecution :  1.  *' It  is  not  the  danger  of  the  plainiilV, 
but  the  scandal,  vexation  and  expense,  upon  which  this  ac- 
tion is  founded."  *»  ni  r 

§  5.  It  lies  when  even  an  indictment  is  promoted,  and  is  l^\'_xS' 
rejected  by  the  grand  jury,  or  is  coram  non  judice,  or  is  in-  ^^  ^  047.— 
sufficiently  drawn-;  or  is  acquitted  on  a  defect  in  the  indict-  on.  Case?, 
rnent ;  but  to  support  this  actions,  it  must  appear  the  former    ^'^• 
wdiS  false  and  hopeless,  and  merely  for  another  purpose. 

§  6.  In  action  for  a  malicious  prosecution,  the  declaration  Dougl.stS, 
must  state  the  prosecution  is  at  an  md;  and  if  not  stated  to  Fisher  r. 
be  at  an  end,  it  is  bad  on  a  special  demurrer;  but  no  action  J]['J^y*^JJ''^5 
lies  on  ^  nolli prosequi ;  for  the  party  is  not  acquitted  on  a  __agalk. ' 

24G,Goddardi-.  Smit!,. 
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Ch.  70.    trial  of  the  merits.  Willes,  520 ;  Salk.  15 ;  2  D.  &  E.  126 ;  2 
Jlrl.  1.     Saund.  228. 
''^^s/'^^      §  7.  "  The  essential  ground  of  this  action  is,  that  a  legal 
;;  Bl.  Com.    prosecution  was  carried  on  Toithout  any  probable  cause  ;  but 
fd— \M*^'*  this  must  be  substantially  and  expressly  proved,  and  cannot 
46, 66,\o5,    be  implied ;  from  the  want  of  probable  cause^  malice  may  be, 
117,  IGI.    '    and  most  commonly  is,  implied."      "  The  knowledge  of  the 
defendant  is  also  implied.     From  the  most  express  malice^  the 
want  of  probable  cause  cannot  be  implied.'^     Cites,  Sutton  v. 
Johnstone,  1  D.  &  E.  544.      So,  from  evident  malice,  want 
of  probable  cause  is  not  implied. 
u!!l?F^'         §  ^'  From  these  and  other  cases  in  the  books,  these  appear 
282"274—    ^^  be  ^'^e  essential  principles  of  this  action,  viz:     !•  If  the 
Cro.El.  134.  plaintiff  can  prove  malice^  yet  he  fails,  if  the  defendant  can 
prove  probable  cause  to  the  court,  (not  to  the  jury ;)  so,  malice 
Is  no  cause  of  action,  where  there  is  x)o  probable  cause* 
149^214  §  9.    2.  Malice^  and  want  of  probable  cause  must  concur,  to 

221,'jonest  support  the  action;  but,  as  ^*from  the  want  o(  a  probable 
viGwlnn.  cause^  malice  may  be,  and  most  commonly  is  implied,"  the 
real  qu<:siion  is,  if  there  was  probable  cause;  for  if  not,  malke 
is  implied  or  inferred,  and  the  action  lies  :  hence,  the  plain- 
tiif  supports  his  action,  if  he  proves  the  suit  or  preceeding 
against  him,  was  vexatious,  groundless^  or  without  probable 
causej  (the  malice  here  being  presumed  ;)  and  that  he  was 
thereby  damnified  in  his  fame,  by  scandal,  in  his  person  by 
imprisonment,  or  in  his  estate  by  expense  :  but  the  defend- 
ant may  disapprove  this  ;>r£sumec{  malice ;  and  if  he  do  this^ 
nvhere  a  suit  was  a  civil  action,  the  plaintiff  must  fail ;  for 
then  it  was  a  question  of  right,  and  no  malice ;  and  the  plain- 
tiff had  his  costs  in  the  former  action:  but  if  the  preceeding 
ivas  in  a  criminal  case,  and  no  probable  cause^  though  no  malice, 
the  bare  expense  caused  to  the  plaintiff  is  a  cause  oT  action ; 
for  then  the  prosecutor  paid  no  costs  :  the  plaintiff  recovered 
none,  and  there  was  no  question  of  right  between  them ;  and 
as  the  innocent  party  prosecuted,  was  put  to  costs,  and 
thereby  there  was  a  loss  to  fall  somewhere,  it  is  less  reason- 
able the  innocent  man  prosecuted  shall  pay  these  costs,  and 
bear  the  loss,  than  the  prosecutor  should,  who  ought  to  have 
seen  there  vrtk^  probable  cause.  Hence,  the  material  question, 
perhaps  the  sole  question  is,  was  there  no  probable  cause  in  a 
/•nmina/ proceeding?  Were  there  no  probable cause^^nd  malice 
in  a  civil  suit?  If  a  probable  cause  or  not,  is  a  questiou  of 
law  to  the  court ;  if  malice  or  not,  a  fact  to  the  jury ;  each 
in  evpry  case,  depending  on  its  peculiar  circumstances;  as 
to  which,  no  general  rules  can  be  laid  down;  but  some  gen- 
eral guidance  can  be  collected  from  the  cases  in  the  books, 
which  are  numerous. 
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§  10  .As  this  action  for  a  malicious  prosecution  supposes  the    Ch.  70. 
former  suit  or  proceeding,  malicious  and  groundless,  it  never     ^rt.  2. 
can  be  brought  till  the  former  has  been  ended,  or  determin-  ^^^^^^^ 
ed ;  because,  till  then,  it  never  can  appear  that  the  first  ac- 
tion was  unjust;  and  there  must  be  a  thing  done  amiss,  and 
a  damage  actually  fallen  or  inevitable.     Hence,  if  ohe  forge  a  YeW.  117, 
bond  in  my  name,  1  can  have  no  action  till  I  am  sued ;  but  Arundel  v. 
it  seems  after  verdict  in  this  action,  it  is  suflBcient  if  the  jury  Qif^^J^T" 
found  a  verdict  in  the  former  suit,  against  the  defendant,now  lesito  178,' 
sued,  and  thereby  found  the  former  suit  to  he  false  and  mti-  Parker  o. 
licious ;  otherwise, on  demurrer.     On  the  whole,  it  must  be  i'o^]§)3^59 
shewn  or  fairly  presumable,  from  the  verdict,  the  former  suit 
was  determined  :  Hob.  267,  MaHin  t.  Lincoln;  Bui.  N.  P. 
13.     Lies  for  getti  ng  a  search  warrant  against  one,  and  no 
goods  found.     2  Chit,  on  PI.  252. 

Art.  2.  ffhat  is  a  probable  cause^  or  reasonable  ground  of 
action  or proHCution.  §  1.  When  this  question  is  made,  the 
defendant's  plea  must  shew  the  ground  of  suspicion  he  had 
for  suing  or  prosecuting  the  plaintiff;  as  in  felony,  that  the 
plaintiff  was  found  on  the  spot  where  it  was  committed:  so,  Cro.El.l34 
that  one  was  committed,  and  that  the  plaintiff  was  impli-  Kni^bt  «. 
cated.  ^rmyn. 

§  2.  So,  that  the  grand  jury  found  an  indictment  against  the  g^  |g 
plaintiffs  though  acquitted ;  here  the  plaintiff  shall  be  held  to  Saviiie  v. 
prove  express  malice  ;  for   the  finding  of  the  grand  jury,   is  S^^'a  e" 
sufficient  evidence  of  probable  caust^  to  put   the   plaintiff  to  2g5..BalT 
shew  express  malice  as  by  the  evidence  given  on  the  indict-  N.  P.  u.— 
ment,  &c.;  and  if  \.\ie probable  causeWe  solely  in  the  defend-  Jy^f^' 
anPs  knowledge^  he  must  shew  it,  though  the  indictment  be  ^  p.  905.^''' 
found  ;  as  that  is  only  pruna  facie  evidence  of  probable 
cause. 

§  3.  To  prove  no  probable  cause,  the  plaintiff  must  pro-  i  WBi.  985, 
duce  the  acquittal,  for  this  is  the  best  evidence,  and  till  be  is  ^^J"*'"''' 
acquitted^or  till  the  civil  action  is  decided  for  him,  it  cannot  D^u^f^B. 
legally  appear  that  either  was  groundless,  unjust,  or  without 
probable  cause. 

§  4.  And  it  is  usual  for  the  court  acquitting,  to  deny  ibe  '  Bl.  Com. 
acquittal,  or  a  copy  of  it,  "  where  there  has  been  any,  the  J^'Z"!  ^P* 
least  probable  ground,  to  found  such  prosecution  on.^'    But  stra.iis3. 
a  nolli prosequi  is  no  acquittal.  — Salk.si. 

§  5.  So,  the  plaintiff,  to  prove  he  was  prosecuted  without  LbS.  n!*P 
probable  cause^  and  with  malice^  may  prove  the  substance  .of  13,  aayton 
the  evidence  on  the  indictment ;  the  charges  of  acquittal  and  ^  Nei»on.— 
the  circumstances,  and  the  defendant's  condition,  &c. :    so  ^*^-^^^* 
he  may  prove  the  defendant  put  advertisements  in  the  paper, 
stating  the  plaintiff  was  indicted,  &c. 


726 


CASE  ON  TORTS. 


Ch.  70. 
Art.  3. 


1  Wil.  232, 
Reynolds  v. 
Kenedy. — 
Bui.  N.  P. 
14.— Cited, 

2  Chit,  on 
PI.  241 
lEut,563, 
Drew  V. 
Cotton. 

8alk.  13,  14, 
Saville  «. 
Kobertfl. 
12  Mod.  208, 
212.-4  Cq. 
~1  Sid.  424. 
— 1  Saund. 
228.-2  £n>. 
271.— 1  Sid. 
424,  Daw  V. 
Swaine. — 
BuI.N.P.  12, 
Weeks  V. 
Fentbam.— 
4  D.  dt  C. 
247.— 1 
Saund.  228, 
Jackson  v. 
Bruleigh. 

8alk.  14, 
Thurston  v. 
tjmmons  or 
Vincent.—! 
Jon.  448. 
2WUs.a02, 
908,  Goslin 
V.  Wilcox. 
Cro.  Jam. 
132,  Water- 
house  V. 
Bawd.— 
Hob.  267.— 
Bul.N.P.l2. 

Hob.  206, 
266,267, 
Waters  v. 
Freeman. — 
Cited  2  Esp. 
273. 


§  6.  And  if  the  plaiutiflf  prove  from  any  circunistance8,that 
the  suitor  proceeding  was  j^round/^sj,iind  %o  v\o  prchahU  cautt^ 
it  is  sufficient;  unless  the  defendant  can  shew  to  the  satisfac- 
tion of  the  court,  there  was  zprohablt  cause  ;  as  where  one 
seizes  goods,  ab  brandy,  and  they  are  condemned  by  a  lower 
court,and  discharged  on  an  appeal;  this  condemnation^lhough 
reversed,  shews  there  was  probable  cause ;  and  thereon,  a 
verdict  for  the  plaintiff  was  set  a'^idc,  by  the  court,  on  a  mo- 
tion in  arrest  ol'Judgnient.  The  words  yh/^f/y,  or  trrong/u/Zy, 
sufficient ly  imply  malice.     1  Saund.  243. 

Art.  3.  Civil  actions. 
'  The  plaintiff  declared  the  defendant /a/»e/y,  and  ma/icidw- 
/y,  and  without  probable  cause,  had  him  indicted  of  a  riot,&c. 
and  that  he  was  acquitted  by  verdict,  to  his  great   expense, 
&c.     The  court  decided, 

§  I.  A  ctnil  action  differs  very  far  from  an  indictment;  for- 
in  a  civil  action  the  plaintiff^ has  his  costs,  if  groundless,  &c.; 
and  the  plaintiff  aUo/in  a  dvi/ action,  asserts  a  r/gA/,  or  com- 
plains of  a  wrong.  Exceptions,  1st.  If  one  have  a  cause  of, 
action  for  £40.or  has  no  cause  at  all.and  yet  maliciously  suts 
the  plaintiff,  to  the  intent  to  imprison  him  for  want  of  baily  or 
to  do  him  some  special  prejudice^  for  a  great  slun),  as  £5fiO0. 
this  action  on  the  ca.se  lies;  but  then  he  must  shew  the  grie- 
vance specially.  In  this  case,  one  knowini^ly  did  an  oppress 
sive  act^  by  which  another  receiveda  special  injury,  3  Esp. 
R.  34,  267  ;  1  Camp.  295,  Wetherdine  v.  Embden  ;  do.  29T. 

§  2.  If  one  owes  me  ^just  debt^  and  withiyut  my  primty.a 
sranger  sues  out  a  writ,  and  arrests  him  for  it,  this  action  on 
the  case  lies ;  though  1  might,  then  have  sued ;  for  ihe  strati' 
ger  has  no  cause  of  action  or  authority  from  me. 

§•  3.  If  one  owe  me  2LJvst  debt^  and  1  sue  him  in  a  court 
vfh'ich  has  no  cofsnizance  ofth^  cau^e,  case  lies  against  me, 
provided  I  know  it  has  no  jurisdidtifn ;  as  where  the  cause  of 
action  arises  in  A,  and  I  sue  in  B  ;  as  where  I  sue  before 
men  having  no  jurisdiction  in  such  causes  ;  or  in  the  ecclesias- 
tical courts,  for  matters  solely  appertaining  to  the  common 
law  courts. 

§  4.  If  I  sue  in  the  proper  court,  and  the  suit  or  prosccu- 
tinn  is  utterly  groundless,  and  that  certainly  knavm  to  me,  this 
action  on  the  case  lies,  for  the  vexation  and  damage  to  the 
other  party  :  as  if  I  take  goods  on  a  first  fieri  facias^^  of  one, 
and  then,  on  a  second  ^cn/crafw,  take  and  sell  other  goods 
of  his ;  for  as  I  know  of  the  first,  my  second  fieri  facais  is 
clearly  malicious^  and  I  do  him  a  special  injury ;  but  if  I  do 
not  know  of  the  first,  no  action  lies.  This  case,  decided  on 
great  deliberation,  was  only  for  suing  out  double  execution  : 
though  the  taking  on  the  first  remained  for  want  of  buyers. 
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"this abuse  of  the  law  was  the  fault/'    So  I  may  have  this  Ch.  70. 
action  against  one  who  sues  me  against  his  release,  or  after     ArL  4. 
a  debt  is  duly  paid.  s^^n^^*/ 

§  5.  An  action  on  the  case  lies,  for  a/a/«e  and   malicious  loMod.  148, 
indictmenU  though  not  sued  without  probable  cause;  and  the  214,221, 
court  decided,  that  this  was  well  enough  in  case  of  an  in-  q^JJ^* 
dictment;  otherwise,  had  it  been  a  civil  action.     Malice  im- 
plies want  oi probable  cause.     Court  held,   1st.     That  it  was 
not  material,  whether  the  indictment  be   good  or  bad  :    2d. 
That  actions  of  conspiracy  are  not  to  the  point :  3d.  That  it 
is  not  material,  whether  the  matter  of  the   indictment  be 
scandalous  or  not:  4th.  That  it  is  not  material,  whether  the 
party  be  in  danger  on  the  indictment  or  not.     If  the  credit-  ?J^^^' 
or,  qfler  the  debt  is  paid,  sue  out  a  writ  and  arrest  the  debt-  ^,  chatcrs. 
or,  no  action  lies,  unless  actual  malice  be  proved,  or  be  to  be 
inferred  from  the  facts  of  the  case.     Must  be  knowledge  and 
malice.     1  Bos.  &  P.  388. 
Art.  4.  Criminal  proceedings* 

§  1.  If  a   man  be  falsely  and  maliciously  indicted  of  a  Salk.14,15, 
crime  which  may  prejudice  his  reputation^  his  life^ov  his  liber-  ^^^^ 
iy^  this  action  on  the  case  lies  for  him;  for  he  is  scandalized  gtiie,  lo. 
and  exposed  to  punishment,  and  receives  damages.     So,   if  Bu  .  N.  P. 
one  h^  falsely  arid  maliciously  indicted,  though  it  neither  touch  g^Zis^' 
his  fame  or  liberty,  for  it  is  injurious  to  his/>roper(y,in  putting  691,  Robin- 
him  to  needless  expense ;  '*  and  a  damage  to  one'*  property^  Bonr.Cham- 
will  maintain  an  action,  as  well  as  a  damage  to  his  fame  or  galk.ae. 
person/^     So,  if  one  be  so  falsely  and  maliciously  indicted  of 
a  crime,  which  hurts  his  fame^  or  endangers  his  liberty^  this 
action  lies,  though  the  indictment  be  insufficient^  or  an  igno- 
ramus  found ;  for  the  mischief  is  effected,  as  to  his  fame,  and  4  D.  &  E. 
he  was  actually  imprisoned;  otherwise,  where  it  only  con-  ^^^^JJ^ 
cerns  fropcr/y,  for  he  cannot  suffer  in  that  in  either  case.r- 
The  indictment  roust  he  found  insufficient  before  he  is  arrest- 
ed or  called  on ;  for  if  insufficient,  the  action  clearly  lies  for  s&lk.  14, 15, 
damage  by  expense^  as  well  as  for  scandal;  for   where  by  it  — StnuCOi. 
"the  party  has  been  exposed,  harassed,  and  put  lo  expense,"  igo'piai^. 
this  action  lies.  Porter. 

§  2. ''  Expense  alohe  will  be  sufficient  to  maintain  this  ac-  |^^^^'^ 
lion  ;  "  as  where  A  maliciously  caused  B's  wife  to  be  indict-  iKdcson.— 
ed,  for  receiving  stolen  goods,  and  B,  her  husband^  was  put  Cited,2Esp. 
to  expense;  the  court  held, that  he  could  maintain  this  ac-  *^5,and 
tion,  for  this  "expense  alone,"  "though  he  himself  was  in  no  owSn*— lo 
danger ;"  and  this  principle  runs  through  near  all  the  cases ;  Mod.  148,    , 
but  some  civil-actions  are  exceptions  ;  because  in  them,  the  *^'*»  ^^   • 
plaintiff  c/auTM  a  rignt,  and  pays  costs  to  the  party  sued  with- 
out cause.     To  claim  the  right  is  proper  and  necessary,  and 
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Ch.  70.     the  costs  in  the  law  are  a  compensation  for  bringing  against 

Art.  4.     one  an  action  without  cause ;  biU  this  expense  must  not  be 

s^^^y^^  merely  presumable^  but  actually  incurred^  or  inevitable* 

3  Balk.  98.         §  3.  So  this  action  on  the  case  lies,  for  maliciously  causing 

one  to  be  indicted  of  a  nor,  by  reason  whereof  he  was  put 

to  great  charge,  in  defending  himself;  for  he  is  damnified  in 

bis  property^  and  that  out  of  malice ;  but  in  this  case  the 

plaintiff  must  prove  exprese  malice  in  the  defendant ;  hence, 

there  must-be  expense  and  express  malice* 

lCro.70,71.      §  4.  But  no  actioti  lies,  if  the  indictment  be  preferred  by 

the  party  aggrieved,  and  hr  pursues  it  according  to  law. 
JSMod.  208,       §  5,  The  grounds  of  this  action  are  three :     I.  Damage  to 
vlk^rts^    ^^^  plaintifi's  fame,  if  the  matter  whereof  he  be  accused,  be 
scandalous;  as  an  indictment  for  barratry^  Sic. :  3.  Damage 
to  his  person^  whereby  he  is  imprisoned,  or  loses  his  liberty: 
and  3.  Damage  to  his  property,  as  charges  to   defend  him- 
self against  an  indictment,  &c.;  but  if  a  bill  for  a  riot  only 
be  preferred,  and  the  grand  jury  find   ifnoramus,   no  action 
lies ;  for  the  matter  is  not  scandalous ;  the  party  is  not  tmpn- 
sonedy  neither  suffers  he  any  damage.     As  to  the  difference 
between  an  action  and  an  indictment,  it  is  before  stated  from 
Salkeld. 
1  B<M.  &  P.       $  6*  B  owed  A  a  sum  of  money ;  A  sued  B.  to  hold  bioi 
988,  Schie-    to  bail.     B  paid  it  at  A's  house;  soon  after  B  was  arrested 
bei  r.j  Fwr-  qu  ^  writ  sued  out  before  payment,  and  held  in  prison  seve- 
ral hours.     B  sued  this  action,  for  a  malicious  prosecution, 
against  A,  on  the  ground  it   was  A's  duty,  on  payment,  to 
countermand  the  writ,  and  he  had  wrongfully  neglected  to  do 
it.    Judgment  for  the  defendant.     Eyre,    C.  J.  said,  the 
plaintiff  should  have  inquired. if  a  Writ  was  sued  out,  and 
"    have  offered  to  pay  the  costs  incurred,  and  asked  for  an  or- 
der to  the  sheriff  to  stop  the  service ;  and  Heath,  J.  observ- 
ed, this  action  against  A,  "was  founded  on  mere  nonfeasatice, 
and  no  case  or  precedent  has  been  cited,  to   shew  that 
such  an  action  was  ever  maintained.    All  the  cases  of  ar- 
rest and  holding  to  bail  without  causo  are  founded  in  ma- 
lice.*' 

§  7.  It  sometimes  is  said,  that  expense  alone,  is  a  sufficient 
ground  of  this  action  ;  but  this  is  laying  down  the  rule  too 
strongly ;  for  on  examining  these  cases,  in  the  original  re- 
ports, it  will  be  found  that  malice  also,  express  or  implied| 
in  additiwi  to  expense,  must  be  proved  to  support  the  action. 
1  D.  &E.         §  9*  ^^s®  ''®*  'o^  maliciously  obtaining  or  executing  a 
535,  n.  Coo-  warrant  to  search  a  house  for  smuggled  goods,  where  none 
perdsai.i7.    are  found. 

Boot. 
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Art.  5.  Case  in  nature  of  a  conspiracy, — §  1.  This  is  nolh-    Ch.  70. 
ing  but  an  action  for  a  malicious  prosecution  ^  and  is  govern-      Jlrt.  6. 
cd  by  the  rules  and  principles  before  stated  in  this  chnpter,  \^^\^'^f^ 
with  only  this  difference ;  as  no  less  than  two  persons  can 
combine  or  conspire^  a  conspiracy^  in  its  nature,  requires  two 
at  least  to  be  guilty  of  it.     Pinche's   Law,  305  ;  1    Saund. 
279,  Skinner  «.  Canton;  2  D.  &  R  225,  Morgan  v.  Hughes. 

§  2.  This  action  on  the  case,  in  the  nature  of  a  conspiracy^  ^ro.  Car. 
must  be  against  two  or  more,  or  agaiiist  one,  for  conspiring  Mfns!^*i'  '^ 
^wilh  J,  S.  or  with  J.  S.  and  others ;  though  judgment  may  be  Wiis.  2io, 
against  one  defendant  alone ;  and  in  this,  it  diTfers  from' the  ^^^^11**^*^ 
old  action  oi conspiracy^xn  which  not  less  than  tv^o  could  he    ' 
found  guilty ;  for  if  less  than  two,  or  only  one,  there  would 
be  no  conspiracy* 

§  3.  The  peculiar  ground  of  this  action  is  voluntary  canspi-  »  Co.  55.  ac, 
racy,  or  combination  among  two  or  more  persons  out  of  court,  fj^e.^l'l  E«p. 
the  evidence  of  which,  must  be  some  prosecution  unitedly  278,279.^ 
pursued,  or  some  bonds  or  promises,  among  the  persons  con-  2j*~"sjk. 
spiring;  and  the  eombination  must  be  malicious,  for  unjust  21/Goddar'd 
revenge,  stnd  false,  against  the  innocent;  and  an  acquiital  must  ^'-  ®*"*^- 
be  laid  and  proved  ;  and  nolle  prosequi,  is  not  enough ;  but  it 
will  do  if  one  plead  not  guilty,  and  the  attorney -general  con- 
fesses the  defendant  is  not  guilty.     Haw.  P.  C.  1^9,  &c  ;  6 
Mod.  99;  2  Phil.  Evid.  112. 

§  4.  So,  if  one  maliciously  arrests  and  holds  to  bail,  or  im-  G\i  Cases, 
prisons,  and  then  is  nonsuited,  discontinues,  or  will  not  pro-  }^;2J/n 
ceed,  this  action  on  the  case  lies;  for  the  plaintiff  confesses  Parker  r. 
in  effect  the  suit  is  over,  and  that  he  expects   nothing  more  J;J|Uf'^^^ 
from  it,  and  the  defendant  is  ripe  for  an  action  4  but  the  case  210;.^  179, 
is  very  different  when  the  plainiilTis  regularly  pursuing  the  ^^^j,^'^  _ 
action,  he  may  recover  in  it;  and  it  is  absurd,  on  its  supposed  lungi  215, 
falsity  while  pending,  to  admit  another  action  against  him,  and  »*^^  Jl_, 
the  chance  of  a  verdict  against  him;  otherwise  after   he  is  sauud.m 
nonsuited,  &c*  and  may  bring  another  action  ;  the  damages,  X  ^'om.  d. 
and  not  the  conspiracy,  are  the  grounds  of  this  action.  217,219. 

§  5.  But  husban.d  and  wife  cannot  conspire,  for  ihcy  are 
but  one  person  in  law;  and  judges,  jurors  witnesses.  &c.  duly 
sworn,  cannot  be  conspirators,  though  they  do  wrong. 

§  6.  This  action  lies,  for  indicting  one  maliciously  for   a  1  Paund. 
trespass,  or  for  barratry,  or  for  rescue  ;  so  for  a  ma/tciota  co/i-  Reunion?' 
spiracy  to  cause  a  tavern  to  be  reputed  a  bawdy  house.     At  —stra.  144, 
common  law,  strictly,  the  writ  of  conspiracy  was  only  where  ^^i*^*  ^°^* 
the   conspiracy  was  to  indict  one  for  a  capital  crime ;  but 
this  offence  of  conspiracy  is  now  not  so  limited. 

§  7.   What  may  now  be  a  conspiracy.     The  husband,  wife,  f^JJ*  J^*^;^^ 
and  servants,  at  several  tiroes. 'gave  monies  to  AN  appren-  &ai.      ^* 
tices,  to   put  grease  into  the  paste,  which  spoilt  the  cards. 
Here  was  evidence  of  a  conspiracy,  though  it  was  not  provr 
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Ch.  70.    ed  that  more  than  one  at  a  time  was  present,  though  it  was 
//r/.  5.     proved  that  they  had   all  given  money  in  their  turns;  and 
_^^^^_^   the  chief  justice  said,  that  the  defendants  being  all  of  a  fa- 
mily, and  concerned  in  making  cards,  they  were  conspira- 
tors; though  objected  to,  that  two  men  might  do  the  same 
thing,  without  any  previous  communication  with  each  other, 
iw.  Bi.         -  §  8.  Held,  by  the  court,  that  the  fact  of  a  conspiracy  need 
^ic^'lf*  d.  ^^^  ^®  proved,  but  it  may  be  collected  from   other  circum- 
stances. 
2i»^j^'  §  9  It  is  now  settled,  that  the  action  of  conspiracy  lies  m 

Gwinn  °**  ^'  without  acquittal ;  aud  the  reason  is,  because  this  is  a  from- 
ed  action,  and  the  form  of  the  writ  in  the  Register  is  so:  it 
is  one  of  those  actions  that  cannot  be  varied  from  the  tech- 
nical from. 
1  saund.  §  10.  The  declaration  in  this  action  ought  to   allege  the 

22^  Skinner  gpj,^  j-^jj  j^  terminated  ;  but  the  want  of  this  is  cured  by 
— 1i"h.  t!  verdict.  The  words,  by  conspiracy  had  between  tliem^  are  but 
25.  26,  Bro.  surplusage^  intended  as  matter  of  aggravation  ;  and  therefore, 
S?^i  Ld?'  not  necessary  to  be  proved  to  support  the  action  ;  and  one 
Kaym.  897,  aloHC  may  be  found  guilty.  Cro.  Car.  239,  Mills  v.  Mills; 
slwiTe*''      6  Mod.  169,  Mursel  v.  Tracy ;  5  Mod.  223,  Rex  v.  Thornc; 

1  Hawk.  P.  C.  72. 
Man.  Essex,  §11.  This  was  an  action  on  the  case  for  a  malicunu prost- 
Jackman^if'  cw/i»n,statiug  in  common  form  the  plaintifPs  good  character; 
Perkins  &'  that  he  ncver  was  guilty  of  or^oriy  Or  of  being  acctsiar^  to 
Pearson.  ar5on,&c. ;  that  the  defendants,  July  21,  181 1,  falsely,  m- 
liciously^and  wiihout  any  reasonable  or  probable  cause  whattver^ 

complained  to »,  Esq.  a  justice,  &c.    and   charged  the 

plaintiff  with  being  accessary  before  the  fact,  to  N.  E.  Vs. 
crime  of  arson;  in  setting  nre,  in  the  night-time  of  May  31, 
1811,  to  a  certain  stable  in  N.  P.  (describing  its  situation;) 

that  on ,  the  defendants  caused  him  to  be  arrested,  on 

the  said  justice  warrant,  and  imprisoned  in  the  common  goal 
forty-two  hours,  and  to  be  carried  before  the  said  justice, 
where  he  was  acquitted ;  that  he  was  not  guilty  of  the  said 
oiTence,  and  that  the  defendants  knew  it,  &c. ;  that  he  has 
been  greatly  injured,  and  put  to  heavy  expense,  fee;  bro- 
ben  up  in  his  business,  &c.  Plea,  not  guilty.  The  com- 
plaint, arrest,  and  imprisonment,  were  admitted  ;  also  the  ac- 
quittal, besides  evidence  to  prove  and  disprove  malice.  The 
court  admitted  evidence  to  prove  and  disprove  the  plaintiff's 
loss  of  business ;  and  by  his  creditors'  breaking  on  hhn.  The 
.  defendants  were  acquitted.  The  authorities  relied  on  were 
Bul.N.  P.  14;  12  Mod.  208;  10  Mod.  148  ;  1  D.  &  E. 
8  Sei  N.  P.  544  ;  4  Burr.  1971  ;  3  Sel.  N.  P.  937,  938  ;  where  it  is  said 
9^>943,  that  the  question  as  to  want  of  probable  cause^  is  a  mixed 
question  of  law  and/ar/.  And  u  is  a  suflScient  defence,  if 
the  defendant  had  an  honest  desire  to  bring  the  supposed 
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offender  to  justice ;  thkt  this  disproves  malice,  the  essence  of    Ch.  70. 
the  action.  Art.  6. 

Art.  6.  Cast  for  malicious  prosecutions  in  courts-marlial.       s^^v-^^ 
§  1.  This  was  case  for  a  malicious  prosecution  by  Sutton,  i  t.  r.  493, 
the  captain  of  a  ship  of  war,  in  April,  1781,  against  Johns-  IL®  ^^'  *"^ 
tone,  his  cooimodore,  charging  him,  that  he  maliciously^  and  „,  johMtone. 
vsithout  any  probable  cause,  did  cause  the  plaintiff  to  be  pros-  —See  the  7 
ecuted  in  a  court-martial  for  disobeying  orders ;  in  which  the  gX!  9n. 
plaintiff  was  acquitted,  &c.    Verdict  for  the  plaintiff  for 
X6,000.    A  motion  was  made  in  arrest  of  judgment,  for  many 
reasons ;  but  the  material  one  was,  that  a  probrble  cause  for 
the  prosecution  in  the  court-martial,  appeared  in  the  record 
ofthecase;  for  though  that  court   did  acquit  Sutton,  yet  it 
was  in  a  manner  that  shew,  in  the  acquittal  itself,  that  he 
did  disobey  his  orcler;,  but  for  good  reasons,  arising  out  of  the 
peculiar  situation  of  his  ship.    Judgment  on  the  verdict  for 
the  plaintiff,  in  the  exchequer.    This  was  revised  in  the  ex- 
chequer chamber,  and  the  judgment  arrested  ;  and  this  ar- 
rest of  the  judgment  was  confirmed  in  the  bouse  of  lords^  in 
the  year  1787. 

In  this  action,  the  first  of  the  kind,  most  of  the  material 
cases  and  principles,  in  regard  to  malicious  prosecutions, 
were  in  the  several  courts  considered.  The  principal  cases, 
as  to  the  point  of  probable  cause,  were  Reynolds  v,  Kenedy, 

1  Wils.'  232;  Savill  v.  Roberts,  Salk.  14;  Jones  v.  Gwynn, 
10  Mod.  148;  Floyd  v.  Barker,  12  Co.  23,  24 ;  Slowhall  v. 
Ansell,  Haw.  P.  C.  191 ;  3  Bl.  Com.  126  ;  Farmer  v.  Dar- 
ling, 4  Burr.  1971 :  in  which  last,  it  is  stated,  '^that  malice, 
either  expressed  or  implied,  and  the  want  of  probable  cause, 
must  both  concur  to  support  this  action."     King  v.  Oneby, 

2  Ld.  Raym.  1493  ;  Gilb.  J  93,  15  ;  Bui.  N.  P.  14  ;  Tindal 
V.  Brown,  I  T.  R.  168. 

In  this  case  the  following  principles  were  laid  down  :  The 
court  of  exchequer  held,  that  a  superior  officer  must  exer- 
cise his  power  legally,  over  an  inferior  one ;  and  that  if  he 
abuse  it  to  his  damage,  he  is  liable  to  an  action,  as  in  Fabrigas 
V.  Mostyn,  Cowp.  161  ;  (/o  trespass  ^)  or,  as  in  this  case,  to 
case.for  a  malicious  prosecution. 

But  in  the  exchequer  chamber,  Lord  Mansfield  and  Lough' 
borough  held,  there  is  no  "  analogy  between  an  action  of  ircs' 
pass^  or  false  imprisonment,  and  this  dc/ion." 

That,  *'  the  essential  ground  of  this  action  is,  that  a  legal 
prosecution  was  carried  on  zoithaul  a  probable  cause ;"  for 
**every  other  allegation  may  be  implied  from  this;"*'but 
this  must  be  substantially  and  expressly  proved,  and  cannot 
be  implied*'' 

"From  the  want  of  probable  cause,  malice  may  bo,  and 
most  commonly   is,  implied:''  "the  knowledge  of  the  dc- 
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Ch.  70.  fendant  is  also  implied.''  "  From  the  mpsi  express  malice, 
^Irt  6.  the  want  of  probable  cause  cannot  be  implied.  A  man  from 
a  malicious  motive  may  take  up  a  prosecution  for  real  guilt ; 
or  be  may,  from  circumstances  which  be  really  believes, 
proceed  upon  apparent  guilt ;  and  in  neither  case  is  he  liable 
to  (his  kind  of  action.''  ^^  In  this  case,"  there  was  nothing 
necessary  to  be  proved,  but  that  there  was  no  probable  causey 
from  whence  the  jury  might  imply  malice,  and  might  imply 
(hat  (he  defendant  knew  there  was  no  probcAle  cause.  ^  The 
question  of  probable  cause  is  a  mixed  proposition  of  law  and 
fact."  This  court  thought  there  appeared  on  the  record  a 
probable  cause  in  law,  for  the  reasons  above  ;  and  so  the  judg- 
ment ought  to  be  arrested  of  which  opinion  was  the  bouse 
of  lords. 

The  two  chief  justices,  JUan^e/cf  and  Loughborough^  seem  to 
think  thHt  part  of  theoifence  as  charged,  was  merely  military^ 
as  to  which  Johnstone  had  not  been  tried  by  ^  court-martial; 
a  mere  ^*  abuse  of  a  military  discretionary  power,^  in  not 
sooner  bringing  Sutton  to  his  trial ;  and  that  '^  a  common  law 
court,  in  such  a  case,  cannot  assume  an  original  jurisdiction  ;^ 
that  among  the  vast  multitude  ofprosecuttons  in  courts-marfta/, 
malicious,  or  without  probable  cause^  in  the  opinions  of  those 
there  prosecuted  and  acquitted,  there  never  before  bad  been 
an  action  of  this  kind,  in  regard  to  the  navy ;  so  there  was 
no  usage  or  precedent,  and  the  case  stood  on  its  own  special 
ground  ;  that  there  was  a  sea  military  code^  prescribing  every 
man^  duty  in  the  fleet ;  and  providing,  '<  that  every  man  in 
the  fleet,  for  any  offence  aeainst  hisouty,  in  that  capacity 
or  relation,  shall  be  tried  by  a  court-martial ;"  that  "  a  com- 
mander who  arrests,  suspends^  and  puts  a  man  on  his  trial, 
without  probable  cause,  is  guilty  within  the  33d  article"  of  this 
sea  military  code,and  abuses  to  oppression  his  great  discretiona- 
irsupjwrt"  ry  power.  "But  the  same  jurisdiction  which  tries  the  original 
this  action ;  charge,  must  try  the  probable  cause^  which  is,  in  effect,  a  new 
?n  the*oriJ^-  ^'"'^1 5  ^^^  every  reason  which  requires  the  original  charge 
ai  charge;  to  be  tried  by  a  mililary  jurisdiction,  equally  holds  to  try  the 
prohabio  **^  probobte  cause  by  that  jurisdiction."  So  is  the  public  policy 
cause  ;  8.  nnd  expediency ,  to  allow  actions  for  malicious  prosecutions 
Malice  in  th«  j^  couris-martial,  may  destroy  all  disipline  in  commanders 
4™i)ani4ro'  and  men  ;  *'no  commander,  or  superior  officer  will  dare  to 
totho  wscuB-  act;>'  '^their  inferiors  will  insult  and  threaten  them."  One 
blTohisper^  unjuslly  accused  has  his  most  proper  remedy  among  military 
Bonbyimprit-  mcn  ;  "reparation  is  done  to  him  by  an  acquittal;  and  be 
reiJSiatVon,*'©?  ^^''^°  accused  hiiii  unjustly,  is  blasted  forever,  and  dismissed 
to  hia^proper-  the  scrvice."  '*Thrse  considertions  incline  us  against  in- 
i^s^^ChTn  ^^oJ"^'"g  ^^^^  action;  "but  there  is  no  authority  of  any 
ri.248. 
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kind,  either  waj;  and  there  is  no  principle  to  be  drawn  froaai    Ch.  70. 
the  analogy  of  other  cases,  which  is  applicable  to  trials  bj  a     ArU  7. 
sea  court-martial,  under  the  marine  law,  confirmed,  directed,  \^'s^'^^ 
and  authorized  by  statute :".  hence  the  question  is  doubtful. 

This  is  a  very  interesting  case,  the  principles  of  which 
seem  to  apply,  as  well  to  malicious  prasecutionSf  or  prosecu- 
tions without  probable  cause  in  courts-martial  in  the  armt/,as  in 
the  na\.y ;  and  if  for  such  prosecutions  there  no  action  lay 
at  common  law,  as  for  malicious  prosecutions^  a  vast  propor- 
tion of  this  species  of  action  is  at  once  excluded  the  com- 
mon law  courts. 

§2.  But  it  was  decided  in  this  case,  that  an  action  on  ^^'J^^. 
the  case  lies  against  a  governor,  for  maliciously  suspending  ^^my.— 
one  from  a  civil  oflSce,  by  which  he  looses  his  fees.  i  Bo«-&P. 

But  case  lies  not,  for  delaying  to  bring  an  oflScer  to  trial,  Jfa^JJ" 
for.  a  military  offence ;  2D.  &E.548,  n.     Nor  to  recover 
damages  against  the  plaintiff's  lessor  for  a  vexatious  ejectment. 

Art.  7.  American  cases.  §  1.  There  have  been  but  a  very  f^^'  JJ' 
few  actions  for  malicious  prosecutions  in  this  state ;  and  as 
there  never  were  here  any  statutes  on  the  subject,  or  parti- 
cular usages  of  our  own,  the  few  actions  of  this  kind  have 
been  here  governed  entirely  by  the  rules  and  principles  of 
the  English  common  law  adopted  here. 

By  a  law  of  the  Colony  of  Connecticut,  of  1672,  the  court 
had  power  to  fine  the  plaintiff,  who  pretended  great  dama- 
ges to  vex  his  adversary.  , 

§  2.  A  number  of  declarations  drawn  by  able  counsel,  as 
well  before  the  American  revolution  as  since,  will  show  that 
we  do,  and  have  practised  on  English  precedents.  In  the 
collection  of  declaration,  called  American  Precedents,  pp. 
205  to  209,  is  a  declaration  drawn  by  Trowbridge,  for  false- 
ly and  maliciously  accusing  one  before  a  justice  of  the  peace, 
of  shooting  a  horse  ;  another  by  Pratt,  for  falsely  and  malir 
ciously  accusing  one  of  theft^  before  a  justice  of  the  peace  ; 
another  by  Read,  for  falsely  and  maliciously  accusing  one  of 
perjury^  before  the  grand  jury.  See  White  v.  Dingly  ;  Jack' 
man  v.  Perkins  &  al.  above. 

§  3.  This  action  lies  for  bringing  one  before  ajusticcof  the  LJ^^^SJ;  *• 
peace  charged  with  felony,  and  discharged  by  him,  he  be-  eorVfal^*" 
incr  satisfied  there  is  no  cause  of  commitment ;  quaere  if  these  cock.— a 
facts  alone  suflBcienily  imply  malice  ?    But  no  action  lies  in  Jj^^g^^ 
one  state,  for  causing  a  witness  to  swear  falsely  in  another,  «.  iewu. 
whereby  a  wrong  judgment  is  given  against  the  party. 

And  if  an  ofiiccr  serve'  a  writ,  so  as  maliciously  and  unne- 
cessarily to  vex  and  harrass  the  parly,  this  action  lies.  5 
Johns.  R.  125,  Rogers  r.  Brewster. 
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BerrT._4 
D.  &  E.  MO, 
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Stra.  114, 

Fwrel.— 3 
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Tn  Sutton  v. 
Johnstone, 
aud  soTcral 
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3  Selw.  943. 
-— Cro.  Jam. 
193,  Coie 

V,  Worrall. 


^  Art.  8.  Pleadings^  evidence,  &c.  in  this  action. 

§  1.  In  the  support  of  this  action,  for  a  malicious  protecU' 
.Hon,  it  is  settled  malice  must  be  alleged  and  proved;  but  what 
is  or  is  not  evidence  of  malice,  is  often  a  nice  and  critical 
question.  It  ma j  be  expressed  or  implied,  and  on  this,  as  on 
most  such  questions,  there  are  many  dictums  uttered  and 
rules  laid  down  in  the  books.  Foster,  J.  said,  ^Hhat  where 
the  indictment  is  for  /e/on^,  defendant  cannot  object  that  ex« 
press  malice,  is  not  proved  ;  but  on  indictments  for  miademean" 
ours^  evidence  of  express  malice  must  be  given.^'  In  this 
action  the  defendant,  after  proving  circumstances  of  suspi- 
cion against  the  plaintiff,  may  bring  evidence  of  his  general 
bad  character,  to  show  he  had  probable  cause  to  prosecute 
him.     3  Selw.  938. 

§  3.  And  Burnett,  J.  said,  ^^where  there  is  an  aquittal  by 
jury,  malice  will  be  implied ;  but  where  the  indictment  i^ 
quashed,  the  malice  must  be  proved." 

In  another  case,  the  plaintiff  proved  express  malice^  yet 
Le  Blanc,  J.  ruled  he  roust  also  give  some  evidence  of  want 
of  f7ro6a6/e  cat/«e,borore  the  defendant  could  be  called  on  for 
his  defence.  Many  more  such  dictums  and  rules  may  be 
cited  ;  but  they  can  be  of  no  little  weight,  as  applicable  to  a 
particular  cause,  in  which  to  acertain  if  there  vras  malice  or 
not,  the  facts,  in  the  first  place  must  be  accurately  examain- 
ed,  the  evidence  critically  weighed,  and  the  law  thereon 
duly  considered. 

§  3.  The  declaration  in  this  action,  must  state  all  the  mate- 
rial circumstances  attending  the  malicious  prosecution,  and 
how  it  was  disposed  of;  but  the  want  of  an  averment,that  it  is 
ended,is  cured  by  verdict,presi>ming  it  was  proved  at  the  trial. 

§  4.  The  general  issue  in  this  action,  is  the  plea  o(  not  guil- 
ty; but  the  usual  real  ground  of  defence  is,  in  most  cases,  the 
defendant's  probable  or.  reasonable  grounds  of  suspicion  against 
the  plaintiff ;  either  that  the  defendant,  in  this  action,  bad,as 
plaintiff  in  the  former  one,  cause  to  sue ;  or  if  a  criminal 
case,  reasonable  cause  to  suspect  the  now  plaintiff  was  guilty 
of  the  offence  charged  upon  him;  or  in  other  words,  that 
the  present  defendant  had  probable  cause  for  what  he  did  in 
the  former  case.  "As  to  Hhe  question  of  probable  cause^ 
Lord  Mansfield,  and  other  eminent  judges  have  said,  it  ^''is  a 
mixed  proposition  of  law  and/ac/,  whether  the  circumstances 
alleged  to  show  it  probable  or  not  probable,  are  true,  and 
existed,  is  a  matter  of  fact;  but  whether  supposing  them 
true,  they  amount  to  a  probable  cause^  is  a  question  of  law." 

§  5.  And  it  is  not  necessary  that  these  grounds  should  be 
legal  grounds ;  "for  if  it  can  be  inferred  from  the  circum- 
stances of  the  case,  that  the  defendant  was  not  actuated  by 
improper  motives,  but  an  honest  desire  to  bring  a  supposed 
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offender  to  justice,  it   will    be   a   sufficient  answer   to   this     Ch.  70. 
action  ;^'  '^because  such  circumstances  tend  to  disprove  that     Art.  8. 
which  is  the  of  Essence  of  the  action,  viz.  the  malice  of  the  >^^v^^ 
defendant,  in  preferring  the  charge.     Formerly  it  was  usual 
for  the  defendant  to  plead  a  justification  of  this  kind,  special^ 
Ij;  but  the  modern  practice,  is  to  give  it  in  evidence  under 
the  general  issue." 

§  6.  As  this  is  an  action  on.  the  case^  it  must  be  brought 
within  six  years  after  the  cause  of  action  accrued,  or  be 
barred  by  the  statute  of  limitations. 

§  7.  If  the  plaintiff  prove  maKcc,yet  if  the  defendant  shows  ooul^^^' 
probable  cause,  he  must  have  a  verdict ;  and  what  is  probable  Crowie. 
or  reasonable  cause,  the  judges,  and  not  the  jury  must  decide. 

§  8,  Formerly,  when  the  practice  was,  for  the   defendant  ^_J^'  ^' 
in  this  action  to  plead  specially  his  special  matter,  bis  plea  i84,  knijriit 
contained  the  causes  and  grounds   of  suspicion   he   had   to  «*•  J«n»yn* 
prosecute.  If  he  got  the  plaintiff'indicted  for  felony,  his  plea 
stated  the  grounds  he  had  to  suspect  that  a  felony  had  been 
committed ;  and    that   the   plaintiff  committed    it ;    nnd   it 
^vas  held,  that  where  the  defendant  set  out  the  special  mat- 
ter, it  was  not  necessarv  for  him  to  traverse  ihe  false  et  ma-^ 
lejice   laid   in    the   declaration ;    as  he  stated  the  facts   the 
plaintiff  might  have  traversed. 

§  9.  And  if  no  one  was  present  when  the  felony  was  com-  ^  ?^'^ 
mitted,  charged  on  the  plaintiff,  but  the  defendant   and   his  futr.'Sown- 
wife,  their  oath,  at  the  trial  of  the  indictment,  may  be  given  in«.— 6 
in  evidence  to  prove   the  felony.     Cro.  EL   871,   900;   3  Mod.2i6. 
Selw.  945  ;  see  s.  18. 

§   10.  Where  the  plaintiff  has  been  indicted  for  a /c/ony,  1BI.R.  886, 
on  the  complaint  of  the  defendant,  the   plaintiff  must  pro-  Morriton  r. 
duce  an  examined  copy  of  the  record  of  the  indictment,  and     *  ^' 
ofthe  acquittal,  whenever  there  has  been  a  verdict   of  not 
guilty ;  but  where  only  for  a  misdemeanour,  as  for  keeping  a 
disorderly  house,  it  is»  said  such  a  copy  is  not  necessary,  but 
the  clerk  who  keeps  the  record  may  attend   with  it,  at  the 
trial ;  and  the  cpurt  will  usually  deny  such  a  copy,  where  3  gj  ^^ 
there  has  been  any,  the  least  ground,  to  found  such  a  prose-  126.— 
cution  on.     See  Clayton  v.  Nelson  ;  Chambers  v.  Robinson;  ^^g^J^ 
Goddard  v.  Smith  ;  Savill  v.  Roberts,  above.  1122. 

§11.   But  where  the  fact  lies  in  the  knowledge  of  the  de-  2  Eep.  285, 
fcndant  himself,  he  must  shew  a  probable  cause,  though  the  iSwick. 
indictment  be  found  by  the  grand  jury,  or  the  plaintifi  shall 
•recover  without  proving  express  malice. 

§   12.   In  assessing   the  damages  in  this  action,  the  jury  ^Borr.  1972» 
may  consider  the  malice,  and  give  the  plaintiff  more  in  dama-  pSSJI.''' 
ges  than  the  expenses  was  put  to,  where  he  sustained  no  in- 
jury in  his  trade  or  reputation. 

§  13.  In  this  action,  for  a  malicious  prosecution,  the  ques- 
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Ch.  70.    tion  was,  if  ihe  present  defendant  was  the  prosecutor  before 

Art.  8.      the  grand  jury  that  found  the  indictment ;  and  one  of  the 

v^^v'^^  grand  jury  was  called,  as  a  witness,   to  prove  the  facts,  and 

was  admitted  by  Lord  Kenyon,   who  thought  the  question, 

*^who  was  the  prosecutor  of  the  indictment,^'  was  a  question 

of  fact,  the  disclosure  of  which  did  not  infringe  upon  the 

grand  juror's  oath. 

9Esit,iOT,        §  14.  in  this  action,  it  is  not  essential  for  the  plaintiff  to 

361,  PurceU    pr^ye  the  exact  day  of  acquittal  laid  in  the  declaration.    It 

ra.— 1  D.  k    IS  enough  It  appears  to  have  been  before  the  action  brought; 

R  ^f^Loak   ^^^  ^^^  '^*^  *"  ^^^  declaration,  is  not  laid  as  a  part  of  the 

u^L^  Easti  description  of  such  record  of  acquittal;  and  it  is  incumbent 

iw.-^D-  *  on  the  plaintiff  to  prove  malice  in  the  defendant,  expressed 

^Eaitfisj^    or  to  be  collected  from  circumstances,  showing  clearly  the 

9B6.— 6         want  of  probable  cause.     Malice  will  not  be  implied  from 

tmiii.  187.     iijg  mgp^  evidence  of  the  plaintiflPs  acquittal,  for  want  of  the 

prosecutor's  appearance^when  called.     See  2  Phil.  Ev.  113. 

"is  Man.  R.       §  15.  The  plaintiff  was  convicted  of  a  certain  offence,  be- 

ae^iT^eck-  ^^^  *  justice  of  the  peace,  having  jurisdiction  of  it,  and  ap- 

ham,— 6      '  pealed  and  was  acqnitted ;  and   then  sued  the  prosecutor, 

M^Mo^*   •  (now  defendant,)  for  a  malicious  prosecution.     Held,  the  con- 

'      '       viction  by  the  justice  is  conclusive  evidence  of  probable  cause. 

fiW^eSi*  ^  ^^*  '"  ^^  action  against  a   magistrate  for  a  malicious 

Buriey  v,      convictiou,  the  plaintiff  must  give  such  evidence  of  what 

B^bune,--    passed  at  the  trial  by  witnesses  for  the  prosecution,  or  oih- 

«is,^6ed  V,   erwise,  as  to  make  it  appear  there  was  no  probable  cause 

Taylor,         for  the  conviction.     And  p.  277, 

It  is  no  excuse,  in  this  action,  the  defendant  was  encoura- 
ged in  what  he  did,  by  opinion  of  council,  if  the  statement 
of  facts  was  incorrect,  or  the  opinion  ill-founded. 
8Dty*0Ca,       §  17.  In  case  for  defamation,  the  defendant  admitted  he 
^  AdSw  &*  "Pol^c  ihe  words  charged,  but  plead  they  were  true.     Held, 
ai.  he  did  not  thereby  admit  probable  cause,  so  as  to  preclude 

him  from  showing  the  want  of  it,in  an  action  for  a  vexatious 
suit.    Held  also,  that  if  a  minor  commence  a  malicious  prose- 
cution and  pursue  it  after  he  comes  of  age,  and  it  is  without 
probable  cause,  he  is  liable  to  an  action. 
6— D  69^**'       §  18.  Hozo  the  defendanVs  own  oath  avails  him.      It  seems 
eo,— e'Mod.    ^^  ^^  understood,   that  the  evidence  he  gave  on  the  trial  of 
216,  217,       the  indictment,  may,  under  certaiu  circumstances,  be  rereiv- 
jo^nson  It     gj  jj^  jjjg  f^^Qj,^  ^j^  ^jj^  ^j,jg^j  Qj.  ^j^g  action  ag^unst  him.    The 

Brownmf.—  action  Wds  for  causing  the  plaintifl^s  wife  to  be  indicted  for 
Sec .  9.         felony,  whereof  she  was  acquitted  ;  and  the  former  oath  of 
the  defendant's  wife  was  allowed  for  evidence  of  a  felony 
committed,  no  other  person  being  present  when  it  was  com- 
mitted, but  the  defendant's  wife,     Bui.  N.  P.  14. 

Forms  of  declarations,  pleas,  &;c.  referred  to  in  sundry 
cases.  8  Wentw.  310  to  363;  Index,  15,  21  ;  1  D.  &  £• 
493,  502 ;  1  Ld.  Raym.  374,  503, 
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